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PRIVY COUNCIL. 
APPEAL FAOM THE MADRAS Hiau Cour. 
April 6, 1922. 
‘Present: —Viscount Cave, Lord Skaw, Sir John 
: Edga and Mr, Ameer Ali. 
. T. P. SRINIVASA OHARIAR, 
SINCS DECRARND (NOW REPRESENTED BY 
‘T. P, RANGAOHARIAR ano ANOTHER) — 
APPELLANTS 
versus 


C. N. EVALAPPA MUDALIAR— 


RESPONDENT, 
Endowments—Temple property — Origin. traceable to 
trust — Conversion by trustee — Onus on trustee— 
Dharmakartha, position of — Trustee's unfounded 
claim .to trust property, whether per se ground for 
removal—Concoction of accounta— Misconduct, 


Where the discoverable origins of property show 
it to ba trust property, the onus of establishing 
that it must have legitimately come into the 
trustee’s own right does not rest upon the benefi- 
ciaries. The onus lies heavily on the trustee to show 
by the clearest and most unimpeachable evidence 
the legitimacy of his personal acquisition. [p. 5, col, 


_ In the absence of unique circumstances, a 
property discovered to be originally trust property, 
cannot be allowed to be converted into the private 
property of the trustee, [p. 8, col. 1.1 

The position.of a dharmakarthae is not that of a 
&hebait of a religious institution, or of a mahant of 
a mutt, which fanctionaries have a much higher 
right with larger power of disposal and adminis- 
tration and have a personal interest of a beneficial 
character. [p. 7, col, 2.] 


Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha 
Swami, 27 M. 435; 14 M. L. J. 105, referred to. 


A dharmakartha is literally and no more than the 
manager of a charity and his rights are never in a 
higher legal category than thet of a mere trusted. 
{p. 7, col. 2.] 

- Atrustee who is gailty of seriously reprehensible 
conduc by setting up an assertion of- private owner- 
Skip in himself anda powerful resistance to the 


L 6 


,. recovery of the properties for the trust which he 


administers, and seeks to maintain his assertion 


‘by concocting accounts ought not, on any sound 


principles of law or of administration, to be permitted 
to continue in his office, and itis open to the true 
beneficiaries of the trust, as also to the Court before 
whom such delinquencies are established, to insist 
upon the first step towards trustworthiness in 
administration being taken by the removal of the 
trustee, [p. 8, col. 2; p. 9, col. 1.] 

Appeal against the judgment of the High 
Court, Madras, (Wallis, O. J., and Seshagiri 
Aiyar, J.) in A. S. No. 5 of 1915, dated 
the 6th Mareh 1917, whieh varied the 
deeres of the Distris& Judge, OChingleput, 
dated the 11th Desember 1914, 

Sir George Lowndes, X,0., and Mr. E. B, 
Raztkes, for the Appellants. 

Mr. DeGruyther, K. O. and Mr. Kenworthy 
Brown, for the Raspondents. | . 


JUDGMENT, . 

Lorp Smaw.—'This is an appeal against 
the judgment and decree of the High Court 
of Judisatura at Madras, dated the Gih 
Mareh 1917, whish varied a decree of the 
Distriot Judge of Chingleput, dated the Llth 
Dasember 1914. 

The saij was institated by the present 
appellant and another, under the Oivil 
Pracadure Coda, section 92. The prayer of the 
plaint was for an asosunb of the respondents 


management of a tampla in the district of 


Chingleput sinsa his assumption of offies 


and that he “ba made acocuntable for ah. 


lozsaa ossasioned to this temple by his 


breaches of trust, for his ramoval frome 


offiae, and for the settlement of a sshemo for 
the management of the Dayastanom and its 
properties.” , Ineidentally, the judgment efor 
aseounts made in the suit has raised a ques. 


‘tion of complexity aad ithnortance as to th. 


kaa 


SRIN1VARBA OHARIAR t. KVALAPPA MUDALIAR, 


ownership of lands of considerable extent and 
value. The issue upon that topia, is the 
prinsipal one raized in this appeal, It is, 
whether thoselands belonged to the temple 
or are the private property: ‘of the respondent, 
who, in point of fact, is its Dharmakartha 
or hereditary trustee. 

The grounds for the removal of the, re- 
spondent from the position of Dharmakartha 
have been added to by the sondust of the 
respondent in the course of the suit, and now 
inelude not only misfeasance-and breaeh of 
trust, but the proved falsification of the tem- 
‘ple aseounts. 

This question of removal from the position 
‘of trustee will Le afterwards dealt with, but 
it may here be mentioned that the former 
question, tig., the question of tbe true owner: 
‘ship of tke temple properties, co keenly eon- 
‘tested by tke respordent has not only to be 
'delermired on its merits, Lut may turn out 
to have a bearing upon the question of his 
removal f1cm office. 

The ease is very involved, and their 
Lordships have to seknowledge the earo 
which. Lan been manifested with regard to 
it in the Courts below, and in particular 
the ‘elakorate investigations of the history 
cf this property made by the District 
Judge. - 
^ As a is dearani that the Board should 
endeavour -to exelude -from this jadgment 
all such detajls as -might obecure the ques- 
tion of ‘principle dealt with, it may be well 
to consider the. respeetive positions of parties 
jn the elear language adopted by the Distriet 
Judge. -His narrative of the plaintiff's case 
is this: — 

$9. The plaintiffs allege that they are the 
dirtham mirasidars and ubhayakars of: the said 
temple, that the defendantis its trustee, that 
ita management since 1542, when the Govern- 
‘ment handed over: the ‘fame, has been in 
the family of the defendant, that ihe endow- 
-ments to the temple eonsiat of meros from the 
‘Government, income from lands and ecntribu- 
tion from “ubhayakars, that the administra- 


-etion ‘of the temple by the defendant bp 


‘been unsatisfactory and-that he is guilty of 


«m various acta of misfeasarce, malfeasance, non- 


-feasanse, breach df trust and neglect of duty, 
The instances of ‘miscondust are ‘set forth in 
paragraph 9 of the ‘plaint, the main item 
being with reference to the lands, wet'and- dry, 
apd: manyama déseribed in: Al to A8 
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schedules of the plaint whieh it is alleged to 
belong to the temple, and the defendant is 
charged with misappropriation of the ineome 
from them without bringing the same into 
the temple assctnts, and it is alleged that 
these accounts are not regularly and correstly 
kept", 

His narrative of the defendant's 
as follows — 

3. The defendant contends that be is the 
hereditary trustee of the temple and that his 
ancestors were thetrusices even before the 
Government atsumed management thereof, 
and denies that he is guilty of any act of 
misfearance, ete, alleged in. the plaint. , He 
further states that the plaint temple never 
owned or enjoyed any, of plaint Al or A2 
schedule lande, that item No, 1 of A3 sahedule 
is enjoyed by the- temple, and that, in item 
No. 2 of. A3 sshedule and in the firat seven 
items of AH sehadule; the Melwaram right 
alone belongs to the temple, that landa in AJ, 
A2, A7, A8, were always exelusively owned 
and anioved Ly the defendant and his 
anczstora as their absolute proparty. , The 
defendant farther states thatall the ircomes 
arising from the lands belonging to -the 
temple have been regularly entered in the 
temple ascounts and: duly assounted for, 


ease is 


‘that the raid ineome is not sufficient for tha 


npkeep of the temple, and that the defendant 
has been mesting the defieit from -bis private 
fund&,and that theieccdqunts fled in Oourt 
were regularly máintaitfed by. the temple 
Karnams." 

These statements show broadly and eor- 
restly the attitude of the parties to this 
litigation, — 

The temple in question is an endowment or 
institution for the worship of the God. Vishnu, 
It is dedicated to &' Saint or incarnation 
salled Tiromoshi Alwar. The temple. lands 
are at Madavilagam and other | villages . in 
the distrist of Chingleput, in the visinity of 
the City of Madras, As the plaintiff i in: ‘Head 
3 of the plaint aAVersi— ` 

“There is. a, Public Vishnu. Tonio: . Bt 
‘Madavilagaim, a hamlet- of Tiramushi, <in 
Poonamalle Division, Saidapet Taluk, dedient- 
ed to Sri: Jagannaths Perumal and Tirüriushi 
Alwar.” 

That, in paint of fast, à temple did exist 
there “from ~anoisnt “times, ‘and ` that it: was 
in ‘possession of ‘certain: ‘endowments ia thé 
ki ad ‘lands, seem to be "udoubted, ' cd 
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The Board has had a:raferenca to various 
historiaal authorities upon the subjeat of the 
Chingleput District, and upon the mirasi 
tenure therein. These records are volumi- 
nous. Ib is too much to expeet that any- 
thing definite can be obtained prior to the 
devastation of the distrisí by Hyder Ali in 
ihe latter half of the eighteenth seutury. The 
most valuable document is the Fifth Report 
of the Select Committee on.the Affairs of the 
East India Company of the year Tela, Says 
the Report :— 

" Tho jogheer (Ohingleput) appears to have 
been obtained inthe year 1760 and 1763, 
from the Nabob of Arcot, in alaka 
for the servicas randered him and his father, 
by tha Oompany....The fragheer was twise 
invaded by Hyder Ali, in 1768, and in the 
-war of. 1760, when he entered it with fire 
and sword, On the termination of the latter 
war, in 1781, hardly avy other signs ware left 
in many part; of the country of its having 
bien inhabited by human boings than tha 
‘bones of ths bodies that hal been massac:ed 
or the naked walls of the bousas, choultriss, 
and templea, whieh had b3en burnt, To 
the havoc of war.suecaeded the afflistion of 
fatfilhe; and the emigrations arising from these 
‘suscéssive calamities nearly depopulated the 
district, = 

"The system of management in the jagheer, 
while it: was renttd by the Nabob, was of 
the sams oppressive and unjust eharacter 
which marked the administration of affairs in 
his own territory, the Carnatia.” 


A period of no little sonfusion ensued even 
after the Company Government assumed the 
jagheer in the years previous to 1780, the 
eonfusjion being much relieved in 1794 when 
the eouniry was placed under the manage: 
ment of Mr, Lionel Place, who continued a3 
administrator until 1798, and whose Final 
Report respesting the jagheer is dated tha 
6th June 1799. Mr. Plaee's views with 
‘regard to mtrast are stated to have under- 
gons a material ehange, and, in the language of 
the Report :— 

"He had besome convinced that the mi- 
rasidar had an undoubted hereditary prop- 
‘erty in the soil, that he derived this right 
originally from the Sovereign to whom he 
‘acknewledged obediense, and: the rendering 
tf a stated proportion of the produee, as 
-$be tenure by which he held it; that he 


‘ant to its authority, 
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sold, mortgage], gave a way and left his lands 
to his posterity.” 

It would not elusidate the points at isine 
in this suit to enter farther into the devalop- 
ment, historically, of the adjustments of the 
rights regarding the land. and its tenura and 
cultivation, This following exeorpt, however. 
may bs made from Mr. Plase’s Final 
Report :— 

"702, The following definition, therafore, 
of miras: or property in land saems.t9 be 
deducible from the discussions that hava 
passed on it, 

"708, Thatitia aright to the use and sub» 
atanse of tha soil vaated in the  presant pro- 
prietor, his heirs and sussessors so long as 
he does or ean cultivate it and pays ths 
dues of Government and is obedien& to its 
authority; &ud tbat when he does not or 


.canno$ caltivate his lands, when he with. 


holis the daes of Govarnment, or is disobedi- 
Muah part as he 
neglects, or, in the latter case, the. whole, 
escheats to Government, who may-, sonfer 16 
on whom it pleases.” 

These exssrpts have baan. givan besans3 
tho fast has been acknowledged that the 
villages, afte rwards referret to, with the lands 
ia suit in the present 9235, ate held undar the 
mtrast tenure. Nor, sscondly, is it disputed 
that Vishnu as a juristie entity, and, as sush, 
owner of the templa dedisated :to and appear- 
ing undar the following namas: Sri Jagan- 
natha Peramal aud Tirumushi Alwar, cin, 
aceording to law, and must, if it assord with 
fact, bs reskoned as a mirasidar holding a 
village msrasi. Tho point in the ease is, 
was the property in suit held under 
miras? tenura by this mzrastdar in the 
inter:st3 of the iastitution and worshippers 
of Vishuu attashed to it, or was it held by 
the respondent personally ? 

The respondsntfounds, and strongly founds, 
upon the atate of the reeords of this 
property as for the year 1825, Hoe maintains 
that there is sufficient indication from this 
record that the proparty in suit had wholl& 
bslonged, not to the temple as part of ita 


endowments, but to Evalappa, his grandfather, ap 


as his own personal property. 

The date of the origin of this temple is 
not apparently now aseertainable, baut she 
firat broad and fundamental faet appearing: 
from the racord founded upon is, that in, 
1825 de f:clo sash a temple did existi 
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 sesondly, ` that the inshitntion was at. that 


date managed by a Dharmakartha ; and, 
thirdly; that it was the. owner of some 
lands. What were those lande, and, in 
partieular, did they inolude those in suit in 
the present ease ? On that point the signular- 
ity: of the position is that it appears to be, 
and that very rightly, assumed in the 
judgment of the Courts below, that originally 


‘the: temple did own the landa, but that 


the state of affairs erystallized in the pat- 
mash of 1825 left it at least doubtful 
whether some change had not been effeeted 


‘onder which a personal acquisition by the 
 Dhürmákertha bad taken plate. 


‘And it is the fact, with regard to the large 
majority of the items eomposing the village 
lands, that tbe plots and portions are set 


‘out in detail in the name of Evalappa 


Mudaliar, without describing him as trustee, 
‘and without giving any indieation contrary 
‘to that of personal ownership. It is this 
'eireumstanee upon which the respondent in 


the appeal strongly relies. 
It may be said of the 1825 patmash or 


'resord, taken as s whole, that it does involve 


certain gelf-eontradictions which eontribute 
to leaving the point at irsue ‘in considerable 
doubt, 
^ It will serve no useful purpose to load this 
opinion with details, although all these details 
have been sarefully. considered. It may 
auffies to cay as follows: The patmash 
Jariff Taram chitta for Madavilagam village 
dated the 3lst August 1825, forma the 
Exhibit A, and its headings and general 
preliminary statements must ba attended to. 
It states the “persons who are prasent at 
the Jariff, ? mentioning by name the Govern- 
ment ‘Officer, Then follows this entry; 
" Alwar temple village miras." This appeara 
to desaribe i in general terms the ownership 
by the temple of all the village miras. Then 
there appears thie entry : "Appasami Mudali 
and Arunachala  Mudali, gumasthas of 
_¥valappa Mudali, Dharmakartha of the 
“aforesaid temple—total, two persons.” Up to 
this point it‘seems plain enough that the 


jands are owned by the temple, and that 
‘Evalappa is its ‘Dharmakartha, When the 


specific entries begin there occur the fole 
loving ' "remarks". “Village mtras—Sri 
Tirumnsbhi Alwar”, and a little further down, 
“No. 1 miras Tirumushi Alwar Devasta- 
toni Dharmakartha Nattu Evalappa Mudali,” 
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Then still another: “Alwar Mantapam /ope 
No, 1 miras Tirumushi Alwar Devastanom.” 
Up to this point the doubt as to the lands be- 
ing temple lands—it being admitted that 
they are part of the village mtras—has 
not arisen. Wen these items same to be 


entered, the column of remarks shows “yil 


lage miras”, and by far the most important 
of the entries are tbose referring to the 
miras itself, tiz., "No. 1 miras”, and one of 
the most important pieces of tbe property 
is a fope or grove, whieh is entered as pua, 
and in the remarks is stated to be, Alwar 
Mantapam tope. So far all is clear. 

The eonfusion arises, however, | from ale 
other dosument, Exhibit A-1, called ' ‘Register 
of lands as per pazmask or monu account", 
It i is to be observed that in it again oecurs 

"No, 1 village miras, Tirumushi Alwar”, 
and in No. 83, “No. 1 miras Tirumushi 
Alwar Devastanom”, there being- added the 
words “Dharmakartha Natta Evalappa 
Mudali”, i 

While this is so, the remarkable thing is . 
that all the other entries, with perhaps one 
or two exeeptions, are stated to: be, No. 
patta, .Evalappa Mudali,” with no indica- 
tion that those partieular items are temple 
lands or that Evalappa holds them as 
Dharmakartha, This fast, and practically 


this fast alone, forms the foundation of the 


respondent's:claim that hp is personal owner 
of these numerous items, “The ineonsisteney 
of this with the other entries above referred 
to ia unexplained,. and in partieular it is 


. unexplained how property originally temple 


property ever came into his private Owner- 
ship. No express grant is produced; no 
legal authority for a conversion go singular 
19 suggested. 

In these ab*umsianses, their Lordships 
are not prepared to say that if the records 
had stopped here they would have agreed | 
with the judgments of the Courts below, and 
would have atiributed the entries opposite 


- Evalappa's own name as entries certiorating 


private property.. It is unlikely; bat, for the 
reasons to be hereafter stated, it is not 
necessary to deside, the question, Lat it be 
assumed, however, that the point of ownerahip 
stands doubtful upon the 1925 resords. To 
susha situation it is sonosivable that the 
observation of the learned Ohief iie 
wonld ápply. He says:— 

“It is,:of eourse, impossible at this dikana 
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of time to say exactly how it was that these 
properties passed from the temple into the 
hands of the trustee's family, and the sasa 
may undoubtedly appear to be ons of 
suspision. But we sannot say, at this dis. 
tanos of (ime and in view of this long enjoy- 
ment, that the titla of the temple has besn 
sufisisntly established in the present suit as 
to the great bulk of those properties, that is 
tb say, inrespect of those properties whioh, 
in the pazmash, are not entered as temple 
properties, Where wa find in the patmash 
proparties entered as temple proparties, that 
is suffisient to throw the onus on to the 
trustee of showing how these properties 
eaased to belong to the temple," 

Their Lordships mast diseent entirely from 
the view that, where the dissoverable origins 
of property shw if to ba trust property the 
onus of establishing that ib must have 
illegitimately come into the trustea’s own 
right rests upon the benefisiaries. Upon the 
eontrary, the onus is, and is heavily, upon the 
trustee to show by the alearest and most un- 
impeachable evidense the logitimasy of his 
paraonal asquisition, Even upon the rasords 
of 1825 their Lordships wouli have inclined 
to this view. 

But the records did not end here. In 
their Lordships’ opinion it is nesessary in 
a ease of this kind to view the records, 
transaetions and , proseedinga a3 a whole. 
And in their view the greatest weight must 
be attaehed to the elaborate proceedings of 
1876, and, in particular to the Survey and 
Settlement Register of the Village of Mada- 
vilagam. That Register sontains 169 items, 
insleding, among other particulare, an identi- 
fication, so far as possible, of eash item 
with the old number or name of fields, and, 
in particular, the extent and assessmont of 
eash plot of land in the whole list, The 
Register is signed by Major C. J. Stuart, 
Acting Depaty.Direetor of Hsvenue Sattle- 
mont, and is dated from the Revenue Settle- 
ment Offise., It eannot be too clearly pre. 
tnised, however, that the Board would not 
hold any sush resord to ba conclusive eyi- 
denes of ownership; but, upon the other band, 
their Lordships eannot be blind ts the 
importancs of sush a dosument which ep- 
paars, defacto, to have settled the bounds 
of the possessions of these plots for a 
e period of thirty-five years, that is to say, 
“from 1876 to 1910, This is espesially im. 
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portant in any oase where the porsonal'as 
against the trast olain is supportel also, 
aud alana, bg a referans3 to an earlier 
rasord of a similar character, marred as 
that record happens to bə by the con- 
tradictions fo whieh  referenss has been 
made, 

It is, however, unnec3ssary, it may again 
be said, to enter into details. Put the 
fasts as to the 1576 records are outstand- 
ing and make the position mush  olearer. 
Evalapp3 had been succesded by Varadappa, 
and numerous sases, ineluding those in 
whieh in 1825 the entries of the owner 
had only bean in the namo of Evalappa Mauda- 
liar; with nothing added thereto, now 
appear, with the point as to the charaster 
of the ownership, eleared P 

The Sarvay is headed "Dassriptive Memoir 
of Madavilagam of the Saidapst taluk.” Ex. 
tracts from if form Exhibit B of the 
present proceedings. Their Lordships have, 
however, seen a print of the Daseriptiva 
Memoir itself, baring to ba signed by 
Major Stuart, "Acting Deputy-Dicestor of 
Revenue Settlement." The following entries 
are important :— 

Méirast Tenure. As the Government hava 
raosgnizsd the Mirasidar’s elaim toa par- 
eantage fee (swatanifram) on the Taram 
assessment, the following arrangements ara 
made for its future eollestion and pay: 
ment," 

This entry speaks for itself, Tha tenure 
was T7052 tenure, and there was one 
mirasidar. Then occurs tha following: — 

"The fea is fxəd at 2-annas in the 
rapse of assessment of both dry and wet 
lands for whieh the lands are divided into 
(1) Panga (iT) Durkaat and (III) Wasta.” 

The word “Panga " refers to theo origi. 
nal euliivated Iland—that is to say, land 
cultivated by parson3 or A person, or 
institution, belonging to the village. “Dar. 
kast "refers t» landa granted by the Govern- 
ment for eultivation not by villagers, but 
by outsiders, “Waste” rafers to jungle pr 
unoultivated land 

The main point to be kapt in viaw is 
the form of the entries of the lands, the. 
issue as to whieh is Whether they are 
temple lands or are private property or 
Panga lands. The importanes, sosordingly, 
of special referense to Pangu lands is clear, 
That entry is as follows :—~ 
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c. “Pangu Lands. This is an Ekabogam 
village and. the lands have hitherto been held 
by: ‘ore pvattadar. The fee registered sgainst 
these. lands is at presenta mere matter of 
account and need not be eollected, as-the 
mirasidar himself holds the lands, . But if 
these lands hereafter besome waste by relin- 
quisbment and sre taken up again by a 
stranger, they will be shargeable with the 
fee,’ plus the Taram arsesement, and the fee 
thus collected will be payable to the mzrast- 
dar.” 

The village i ia spoken of as an Ekabogam 
village. “Exebogam” ascording to Wilson 
ia tamanan . 
<“ “The possession or jane of village land 
by..one person or family without any co: 
sharer, The appellation is eontinued in some 
instances where other parties have been admit- 
ted to hold portions under the original tenure 
as long as that remaine unaltered.” 

. lt.is stated that the lands have been hitherto 
held‘by.one pattadar, and that the m?ras- 
dar himself bolda tbe lands. The estreme 
importaneé cf this entry arises from the 
events whieh had taken plase in ard about 
the early sixties of last sentury. 

: Itreema fairly plain that by the middle of 
the nineteenth.sentury various demands were 
being made to obtain a statement of the 
rights of mirasdars in. tbis pert of India. 
In the. volume named "Ohingleput, late 
Madras District," compiled under the orders 
of thé Madras’ Government by Mr. Charles 
cmd Crole, the e is thus desorib- 


“In: 1834 it began to mai ontsiders into 
tbe permanent possession of Jande, and issued 
paiias to aueh -persons. 
the: mtrasidare to desJare once fcr all the 
extant of their individual holdings, and 
proceeded ; to issue patias aeeordipngly, whieh 
it at first styled miras patitas. 

"In the same and following years it warned 


ga RR that they would have to pay the 


assessment on all lands in their holdings, 
whether tbey eultivated or not, and limited 
bj new rules, which have sinee increazed in 
stringeney, the oseasions on which, and then 
early as a matter of grate, remissions would 
be given. . 
. "In 1863 the T direeted the 
bolivion of the words "miras patia! and 
“payikari yatta” whieh had previously ap- 
peared as a heading ‘on those dosuments in 


In 1839 it compelled. 
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order to distinguish miras from ordinary. 
tenure, and it ordered the name of tbe “pate 
tadar’ merely to be inserted, thus distinctly. 
proslsimirg that it would no longer resognize 
any differer ce in tenure." 

-This historical cirenmstanse gave great 
weight tothe Settlement and 'Survey, about 
to be referred to, made in the year 1874, 
It is in partisular noticeable that a speeial 
eolumn of patiadars, with a demand for theit 
names, appears in the Return, and ‘that this 
ecineides with the aeknowledgment of the 
mirasi tenure. The spplieation of thia to 
the situation of the village, whose owner- 
ship is in anit, will be immediately seen, It 
would rather sppear that no publie doeument 
of anytbing like equivalent value to that of 
the Report of 1&76, with regard to the details 
of any properties whieh were at once mirast 
and paiia, had ever been previously issued. 

It ir” aesordingly of special importance to 
know who was the mirasidar holding a patta, 
and, therefore, patiedar of those particular 
Jands in suit, Appended to eneh entry. of 
grants of land in the village is a solumn 
headed “‘patiadar’s Name and No." It ean- 
not be seriously disputed that the pula was 
No. 1 patta. 

Who, then, was the holder of these lands, 
occupying the position at onee of mtrasidar 
and potiadar’s No. 1P Item by item the entries 
onder “pattfadar's Name and No.” are Natta 
Varadappa Mudeliar, Tru&tes of Tirnmuchi 
Alwar Pagoda.” The entries are repeated 
and repeated in the same sense. And, in 
short, there is here an official affirmation 
that these lands are temple lands; that 
they are held in No. l patta; and that the 
trustee of the temple is Varadappa. 


It would accordingly appear to be elear 
that this offieial*doeument, whieh it ,sannot, 
be doubted was prepared after minufe inspec. 
tion and enquiries on the spot, sets at rest 
any doubt as.between private and temple 
ownership and elearly affirms the latter, ` 
Varadappa was not the private owner; he 
was the Dharmakartha or trustee. It, how- 
ever, must be admitted that although this 
was the offisial view, tbe reeord does not 
sommit Varadapps himself to such an affir. 
mation or admission. 

Most fortunately, however, there are olo. 
menta of prcbation existing, applieable tê the. 
regime of Varadapra, which greatly help ta” 
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-alear this difficulty away. 
may be given: — 

(1) On the Sth Heinn 1888 Varadappa 
-brought a suit against the Government in 
regard to sertain landa aud trees, whieh he 
alleged be was debarred from sultivating. 
He. desired a dgelaration to’ establish his 
right "to the said property as absolute owner 
thereof," It is, however, an entire mistake 
to reekon this an: assertion of private owner- 
mhip, besause Varadappa deseribes himself aa 
plaintiff and a Dharmakartha of the temple 
at Madavilagam village, and the first three 
atatements:ofihis plaint are as follows :— 


These instaness 


. “1, The village:No. 137 vis, Madavilagam. 
and all its miras appertain to, and form por- 
tion of, the endowments of the temple of 
Tirumushi Alwar situated in the said village, 
Poonamalle.: Di vunon Cardenas Taluk, Chingle- 
put Distriet. . 

"9. The. plaintiff PA, named is the 
hereditary Dharmakartha of the said Devas» 
tanom... 

“85. Pla: ntiff’s ansestors. have, from time 

out.of mind, been enjoying the landa under 
nombers deseribad below by building ehoultry, 
eultivating. the soil and. raising a tope, &., 
paying revenue to the Government for the 
said landa." 
i As mtrasidar and as trustee.of the temple 
bis grievanee against the Government was 
thatsbe was not entitled to extend the rights 
with: he asserted over certain further lands 
and: trees, and aceordingly the suit was 
substantially for the purpose of enabling 
that extension to be made, presumably for 
temple purposes, and aesompanied with the 
assertion that— quoad the temple—the village 
of Madavilagam “and all its miras” were the 
endowments of the temple. of which Vara- 
dappa. was the Dharmakartha, 

(2) A statement signed by “Natta Vara» 
dappa Mudaliar, Dharmakartha,” and made 
before: the Deputy Tahsildar, Poonamalle 
Division, is also produeed. This statement 
refers to the paomash of. 1876, and is to the 
effect that the entire village is the Ekabogam 
village of the temple, sis, of Tiramushi 
Alwar; that he, Varadappa, is the Dharma: 
kartha of the temple’; and he goes on to 
state: . “Whenever any one wants to build a 
housg on vaeant lands other than the land 
on which houses bave been in existenee from 
time immemorial in the village Nattam ‘of 
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this village, it ia usual for me to grant landa 
to such persons, and to get deeds exesuted 
therefor.” 

(3) This.was quite true, and various deeds 
of that eharacter ars referred to in the pro- 
ceedings—that is to say, they are salled rental 
azreoment deads, and are addressed to 


'Varadaopa, as on the 27th Marsh 1876, and 


signed “Natta Varadappa Mudaliar, Dharma. 
kartha of Tirumushi Alwar Devastanom"; or, 
as in that of the 7th Marsh 1904, after 
Varadappa’s death, to Evalappa the sesond, his 
gon, thus named: ' ‘$, Nattu Evalappa Mudaliar 
À vergal, sån of S. Nattu Varadappa Madaliar, 
Shrotriemdar, Kondaikatti Vellala, Vaish- 
navite, mirasdar of the village of Madavila- 
gam as well as Dharmakarths of Tirnmushi 
Alwar Devastanom." 

It is of importanee to observe that Vara- 
dappa is named and names himself the Dhar- 
makartha. This is in truth the legal equi» 
pollent to trustee, The position of Dharma- 
kartha is not that of a shebart of a religious 
institution, or of the Mchant of a muti. Thess 
functionaries have a much higher right with 
larger power of disposal and administration, 
and they have a personal interest of a bane- 
fiaial eharacter. 

Iu the very learned judgments delivered.in 
Vidyapurna Tirtha Swami v. Vidyanidht Tirtha 
Swamt (1), the distinetion botween those 
funetionaries is explained. Buta Dharmak- 
artha is literally and no more thén the manager 
of a charity, and his rights, apart it may be in 
sertain cireumstances from the question of 
personal süpport, are never in a highér legal 
ostegory than that of a mere trustee. 

The datails need not further be entered 
upon as to these deads, which appear to be 
numerous, and to assert elearly the fiduciary 
position in whieh Varadappa and even his 
aneeassor, the present respondent, stand. 
They are by .no means sonfined to a period 
subsequent to Major Stuart’s raport in 1876; 
one, for instanee, is dated the 22nd Jannary 
1870, exesuted to  Varadappa as “ Dhar- 

makertha: ‘of Tiramushi Devastanom,” and 
desoribss ‘Madavilagam as " the mirae villaga 
of the said, Alwar.” In fact, there are 
dosuments extending Over. A varied of about” . 
forty years, all'framed on that footing, a 
footing which negatives private but affirms 
temple ownership. Their Lordships do" not 
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‘doubt that that wes a publio fact in 1876, 
when the report was made; and the sub- 
sequent transactions in the life of Varadappa, 

"and even of his sireeeasor, the present 
respondent, confirm that view. This was 
plainly the state of affairs: when, on Vara- 
dippa’s death, the respondent succeeded- bim 
as hereditary Dharmakartha. 

A separate argument involving rome 
detail was submitted with. regard ta 
the ‘topes, or grover, belonging to the temple, 
on whieh their Lordships will only say 
that after full investigation they are con- 
vinced the topes in suit have been suff- 
eiently traeed to temple ownersbip, 

The doubts, accordingly, whish -would 
have warranted the line, of judgment 
indieated from the opinicn of the High 
Court, above sited, have now disappear: 
ed, !In the ‘opinion of -the Board the 
properties in suit Bre established to -be 
temple propertier. The statements and 
resords made in the year 1910 do not 
substantially bring any fresh light on the 
situation. It must, of course, be plain that 
it would require olreametanees unique to 
warrant the transfer cr transformation of 
those endowment lands into the private 
property of the trustee. There is, in fact, 
nothing of the sort. in tbe present suit 
ihe respondent's right and title as persoral 
owner have been succassfuliy shallenged, 
andi. the lands in question must, all of 
them, be restored as endowments of the 
teniple. ; 

In ease it skould ba thought to have been 
omitted, their Lordships mérely further 
observe on thia head that during the period 
extending froni 1-25 there. were clearly 
éstablished several items of tha , property 
in dispute which could: be identified as 
still remainirg as temple lands To these 
items there were’ added, in the eourse of 
discussion, several further . items whieh 
wera trated from register to register, and 
oloarly and separately identified as  temp'e 
Jinds by namie and fread from the doubt 
as to the personal ownership of the former 

inirasidar, Evslippg. They, too, have been 
elaimed by the «e:ponden$ a3 his own, 
and this isa notable eireumstause. These 
facig might have proved obstaeles to the 
learned Judges of the High Court in ferming 
their sonelusion and assisted in remov. 
ing any doubt whieh (they felt; but.the 
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view whish has been taken by their Lord-. 
ships- of the larger issne,. namely, of the ` 
effest of the 1876 registér on the transac-, 
tions “to whish Varadappa. was 4 party, 
affests the whole - of the lands in scít, and 
takes if unnecessary to deal with the iudi- 
vidnal items referred to. , 

"It will now be seen how serious ja the 
position ‘of the respondent as a elaimsn£ 
for the sontinuanse of the trusteeship of 
this temple and its‘endowments. The doubts. 
in the minds ‘of the Courts below on the 
subject of his baing allowed. to éontinue in 
offi se, are cuffisiently plain. Bat. when it. 
is now desided that the whole of this 
litigation has substantially baan ocsupiad 
by an unfounded assertion, supported by: 
the concretion of acsounts—an acgartion 
by the trustee of private ownership in 
himself and*a powerful resisfanse to tha 
resovery of these properties for the trust . 
whioh he administers—it does not. appear — 
to their Lordships to bs open to them, 
on any sound principles either of adminis- 
tration or of Jaw, to psrmit thé sontinuanee 
of the respondent ia. the offise of Dhàrma-. 
khartha. 

The’ sondusi of the respondent; .evea 
in the eonorss of the present . suit, hay bean 
suffisiently grave to be thua noted by the: 
Judges below, Says the Distrist Court 
Judge: — 5 . 

“My finding is that the Exhibit K aai 
were got up for the purposes of this suit; 
and that they have b-en proved to sontain 
falze entries in many instaneas.”’ 


Io the High Oourt the pronouncemant 
wai qiite as strong. The learaed . Chief 
Jontice observes :— . 

“The Disirat Judge has found that 
the defeadant failed to keep proper aecou ats 
and that the  aejounts whish ha his 
brought into’ Ocurs in this cisa wera 
written up for the pu'pojes of thia cise, 
Wa hava ourselvas examined the aseounta 
and we regret.to say fhat there are vary 
seriois reasons for believing .that that. has 
been the cise andthat the ascounta have 
bean largaly- weitten up for the purpoies of 
this case.” 

. Thair Lordship Pes cjasidarable doubs 
as to wistver any litig snt foind to kiva 
basan ' gu'liy oof serisuly raprehsniible 
conduct of this deseription could ever havo 


E 
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been retained in the office of Dharmark- 
artha. The worshippers of’ the temple, 
the true benefisiaries in the endowments, 
are entitled, at least in. regard to the 
trusteeship: thereto, as, also a Court 
of Law before whom such delinquencies 
ara established, ‘to insist upon the first 
step towards: trustworthinessin administra- 
tien being taken, by the removal of the 
trustee. Most unhappily the guarantee .for 
that trustworthiness has been destroyed. 
‘Although the Board very willingly admits 
that much allowance muat be made for the 
inaccuracy of Karnams, and of other offisials 
who may:have been anxious to fortify. the 
trustee’s personal rights by | methods which 
‘were. unwarranted, the respondent must, 
however, atand answerable for sueh eondust. 


Their Lordships do  not,doubt that if - 


the High Court bad been ‘of the opinion 
now delivered with ‘regard to the merits 
of the suit, the trustee would have been 
removed from office, The Board desires 
that in the- remit, which their Lordships 
will humbly recommend .to His Majesty to 
make, the High Court shall celect, as 
trnatee a person or persons of ancù enffisient 
atanding in. the District as will enable 
the transfer from the respondent of the 
property to ba effectively mada and the 
administration thereof puraly for the purposs 
of the endowment effectively secured. 
gii | 

The ssheme drawn up in the District 
Court, and referred to in the prcasedings 
ofthe High Ocurt, would appesr to be not 
unsuitable for the ence, but these two fanda- 
mental alteritions , must be taken into 
aecouct. In the fret plase, the list of ene 
dowments must, of eourse, ba, enlarged to 
su't the affirmation as to the, extent of the 
temple property made inthe pliint and. here 
affirmed, and, sescndly, a rew and inderedent 
trustee will be nomrnated to administer the 
echeme. 


Their Lordships will humbly advise His 


Majesty to remit the case assordingly to tie 
High Ooart, with ẹ finding that the prop- 
erties in suit balong to the endowments 
of the temple; that the respondent. as 
Dharmakertha and trustee theraof bs removad 
from. ‘offise; that a scheme be framed for 
trust adefinistration uidera now trustee; 
and that” the juigment of tha 
of the 6th March 1917, exospt as regards 
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Hizh Court: Court and the defendant resided in the Rajshahye 


o28!s, lis va’ called, aud that the ‘respondent do 
pay the coats of this &ppeal; 

. Solisitor for the” Appellants : —Mr, Dougi*s 
Grant. 

: Soliotors for the Respotident E an T. L. 
Wilson Y Co. 
R. N, &, W, Q. A, 

Appeal allowed. 


CALCUTTA HIGH OOURT. 
Orvin Rote No, 499 of 1921, 
August 9, 1921, 
Present :-—Sir Asutosh Mookerjee, Kr., 
and Mr, Justiee Panton. ' 
Kumar SARAT KUMAR RAY— 
: DEFENDANT— APPLICANT 
: versus 
RAM .OHANDRA CHATTERJEE — 


Opposite PARTY, 
Commission —Application by defendant asking for 
commission to enamine himself—Diseretion of 
‘Court—Appellate Court, interference by—Civil Pro. 


' eedure Code (Act V of 1908), O. XVI, vr. 19, 21, 


Q. XXVI, v: 4, " 

Rules 19 and 21 of O. XVI of the Code of 
Civil Procedure have no application to & case where 
‘a party toa suit desires to give evidence of hia 
own motion in. his own favour. A case of thia 


. description i is governed by O. KAWI, r. 4 of the 


Code. [p. 10, col. 1.] 

In Gases under O. XXVI, r. 4 of the Code of Civil 
"Procedure a distinction must be observed between 
An application by a plaintiff asking fora commis. 
sion to examine himself and an application by a 
defendant asking fora commission to examine him. 
gelf. Where an application is made by a defendant 
who lawfully resides out of the jurisdiction of the 
Court, according to the ordinary course of bis life 
and business, the Court will not regard the case with 
the same strictness as the case of the plaintiff who 


- has instituted his suit in a forum af his choice 


though he resides beyond the jurisdiction of such 
Court: [p. 10, col. 2 ] 

A. Court of Appeal should exercise great caution 
when invited to interfere with an order of the Trial 
Court made with jurisdiction in the exercise of itg 
discretion as to the granting of a commission, Bach 


. case must depend upon its own circumstances and 


no rule as to the exercise of that discretion can be 
laid down [p 1!, col. 1.] ° 
In this cass the suit was instituted i in the Burdwan 


District; the lower Court refused the application 


40 


of the defendant to be examined on commission. 
This order was set aside by the High Court, 
and the defendant was allowed to be examined on 
commission in Oalcutta on payment of Rs. 1,020 
as costs to enable the plaintiff to make srrange-: 
ments for his cross-examination, the sum to 
be retained by the plaintiff irrespective of the result 
of the suit. (p. 11, ool. LJ 

Civil Rules against the order of the 
Subordinate Judge, Burdwan, dated 21st 
July 1921, 

Dr. Sarat Ohandra Basak and Babu 
Sursndra Mohan Ghote, for the Petitioner. 

Babos Dwarka Nath Ohuckerbuity, Kali 
Kinkar Ohuckerbutty and Apurbı Oharan 
Mooke’jse, for the Opposite Party. 


JUDGMENT,—We are invited in this 
Rule «to sst aside an order of the Trial 
Court in respest of two applications made 
by the petitioner, who is the defendant in 
a perding suit. His first appliestion was 
to Lave himself examined on eommission 
in support of bis own 88e. His second 
application was for the issue of a sommission 
to examine Babu Brojo Lal Chakravarty, 8 
Vakil of this Court, to prove three documents 
whieh have been produesd at a late stage 
of tke. proeeedings, 

As regards the first application, it eannot 
be disputed that the defendant was not 
entitled to the order as a matter of right 
under rr. 19 and 21 of O. XVI of the 
Code cf Civil Proeedure, Those rules apply 
to persons who are ordered to attend in 
person to give evidence, ineluding persons 
who may be parties to a suit, but are 


required to give evidenee as witnesses. The 


rules have no applieation to a ease whüpre 
a party to a suit desires to give evidense 
of his own motion in his own favour, A 
case of that dercription is governed by O. 
XXVI, r. of the Civil Prosedure (ode 
whieh provides that any Oourt may in any 
cuit issue a commission for the examination 
of any person resident beyond the losal mita 
of its jurisdietion. Here the defendant 
resides in the Distriet of Rajshahye, beyond 
the local limits of the jurisdistion cf the 
Bardwan Oourt where the suit has to be 
tried. Consequently, the Court has a disere- 
gion in the matter and has to regard all 
the eircumstances before the application ia 
granted or refused. In the present env, 
the defer dant alleged that he was indirposea, 
It ie possible that the gravity of his ailment 
has been exaggerated and it may not be 
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absolutely impossible for him to be present 
in the Court in Bardwan althouzh he resides 
ata distanee of more than 200 miles from 
the Court premises. It: must not be over- 
Jooked, however, that ii cases under Q. 
XXVI, r. 4, adistinstion ‘has bean observed 
between an application bya plaintiff. asking 
for a commission to examine himself and 
an applieation by a defendant asking for 
a commission to examine himself. This 
distinction has baen emphasised in eonnes- 
tion with the corresponding rules of the 
Supreme Oourt in England, as ir slear 
from’ the decisions in Rose v. Woodford (1), 
New v, Burns (2), Emanuel v. Soltykof (8) 
and Keeley v. Wakley (4). In these eases, 
pattisulerly in the judgment of Ohitty, J., 
in Koss v. Woodford (1) and of Lindley, L. J., 
in New v, Burns (2), i& is pointed out that 
where an application is made by a defendant 
and spesially by a defendant who lawfully 
resides out of the jurisdiction of the Court, 
aecording to the ordinary sourse of his life 
and business, the Court will not: regard 
the case with the same strietness-‘as the 
ease of the plaintiff who has instituted hia 
suit in a forum. of his shoice though he 
resides beyond the jurisdiction of ruch 
Oourt. We do not overlook that in the 
cases mentioned the defendants resided not 
merely beyond the jarisdistion of the British 
Oourt but also beyond, the’ seas, namely, 
in South Africo, in Canada and in Russia 
respestively. The principle, however, ia 
bared on good sense and there is no reason 
why it should not be borne in mind when a 
Oourt is salled upon to sonsider an «applies: 
tim under O. ^XV/, r. 4.by a parson 
residing beyond the local limits of the juris- 
dietion of the Court though a resident in 
British India. To compel such a défendant 
to eome over, at great expanse, to attend 
the trial or to give.up his ease, might be 
oppressive and unfair, and, on this ground 
it was ruled in Adamji Khadi Bhat v. 
Issuf Ahmed Mulla (5) that it would be 
wrong to apply to the ease of a defendant 
the prinsiples that are applieable to the 


(1) (1894) 1 Ch. 88;68 L.J. Ch. 191; 8 R. 20; 70 
L. T, 22; 42 W. R. 188. - 
(2) (1895) 64 L. J. Q. B. 104; 14 R, 389; 71 L. T. 681; 
48 W., B. 182. e ; 
(3) (1892) 8 T. L. R. 381. ` " 
(4) (193) 9 T L. R. 671, i 
(5) 16 Ind, Casa. 760, . s enu des cl unes 
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case of a plaintiff asking for a commission 
to éxamine himself, 

It ie plain, however, that a Court in the 
position of a Court of Appeal must exere!se 
great caution when inviled to interfere with 
an order of the Trial Court made with 
jurisdistion in theexereise of its diseretion. 
In this connection, we may re-eall the 
observations of Lord Esher, M. B, in Emanuel 
v. Soligkoff (8); “The Oourt had to exercise 
itm discretion as to granting a sommissior, 
acd this Court would be very uuwilling to 
interfere with the exereaise of that discretion 
by the Court below, | Each:case must depend 
upon its own eiroumstanses, and no rule 
as to the exercise of that discretion sould 
be laid dowr. If this Court saw that the 
discretion had bsen wrongly exereised, if 
it saw thatthe case in all iba bearings was 
not laid before the Court below, if it saw 
that tke Court below-misapprebended an 
important part of the ease, this Court would 
interfere, The Oocurt below seemed to have 
treated the matter as if ib was merely a 
eommission to examine witnesses,’ In tha 
case before us the Court below overlooked 
the distinction whish should be observed 
in tbe treatment of an application by tke 
defendant es distingcished from a similar 
application by the plaintiff. In these eir. 
eumstancem, xe hold that the order of the 
Court below shonld be set aside ard the 
defendant shonld be examined cn commission, 
But we are elearly of cpinion that sueh 
examination should not take place at his 
residercs in the intericr of the Rajshubye 
Distrist, If an order of that deseription 
were made in favour of the defendant, the 
plaintiff might be seriously prejudieed. We 
consequex tly direct that the defendant bs 
eyamired on commission in Cdlentta and 
in order to ensure that the plaintiff may 


rob be unduly embarrarcsed, we direct that. 


the defendant do pay to the plaintiff the 
sum of Rs, 1,000 (rupees one thousand 
only).as sosts in order to enable him to 
make adequate arrangements for the ercss. 
examination of the defendant. The payment 
of this sum will be a condition precedent 
to the carr ying out of onr order, and the 
money wil be retained by the plaintiff 
irrespestive of the result of the suit. The 
other expenses in sonnestion with the som- 
mission wil ba borae in the first instanca 
by the defendant. How sueh eosts should 
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be ultimately dealt with, wil be determined 
by the lówer Court on the result of the 
suit. The petitioner undertakes to deposit 
the sum of Hs. 1,000 in the Court below 
to the credit of the plaintiff within two 
weeks from this date and the ‘plaintiff will 
be entitled to take that money forthwith 
from the Court. 

As regards the sesond point we are of 
opinion that Babu Brojo Lal Ohakravarty 
also should be examined on commission in 
Oaleutta. We do not decide the question 
of the admissibility of the doeguments whieh 
are sought to be proved by his evidenee. 
When he has been examined on sommission, 
the matter will be considered by the 
Subordinate Judge in the light of the 
evidence placed before him. We make thi 
order so as to avoil possible difficulty at 
the appellate stage. 

The result is that this Rule is made ab. 
solute and the order of the lower Oourt 
sat aside in the manner dirested. Tha 
petitioner must pay the costs of this Rule 
to the opposite party. We assess the 
hearing fse in this Rule at five gold 
mohurs. 

Let the record be sent down to the 
Court below at onse in order to enable 
that Court to resume the trial of the suit. 

BLN. & N., H. : 

Rule made absolute, 
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MADRAS HIGH COURT. 

APPEAL against Ogper No. 303 or 1919, 

August 31, 1921. 

Pressni: —Sir William Ayling, KT., Offisiating 
Chief Justice and Mr. Justise Odgers. 
OHINNAPPA PILLAY AND ÁNOTHER— 
DEFENDANTS— ÁPP£LLANTS 
vermu 
KAILASAM PILLAY AND OTHERS— 
PuaINT.FFS— RESPONDENTS, 

Will--Haecution of more than one testamertt-—Implied 
revocation of earlier by later Will, tests for determi. 
nation of—Olause in last Will “as Wills previously 
emeculed have not been Sox) i into force," mean. 
ing of. 

n. mere fact of making a subsequent tosta. * 
mentary paper doesnot work a total revocation of a 
prior one, unless the latter expressly or in effect 
revoke the former or the dod: are incapable of 
standing together. [p. 18, col 

Petchell, In the goods of, (1874) r P, & D, 1063; 43 L, J, 
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P. 22; 80 L. T. 74: 22°W. BR. 3583 and Lemage v. 
Goodban, (1865) 1 P. & D. 67; 86 L. J, P. 28; 12 Jur. 
(x. s.) 33; 18 L. T. 508, referred to. 

If itis possible to collect from the terms of the 
later Will an intention to dispose of the testator's 
propety in a different manner from the former Will, 
the earlier Will stands revoked. The testator’s inten- 
tion is to bethe guide and it does not matter if the 
second Will does not provide for the whole subject- 
matter of the first. [p. 14, col. 1.] 

Dempsey v. Lawson, (1877) 2 P. D. 98 at p. 105; 46 
L. J. P. 28; 86 L, T. 516; 25 W. R. 629 and Plenty v. 
West, (1852) 1 Rob. 264; 16 Beav. 178; 22 L, J, Ch, 
155; 17 Jur. 9; 1 W. R. 8, 51 E, R. 743; 96 R.R. 82, 
referred to. 

A clause in a later Will “as the Wills previously 
executed by me have not been brought into force" 
means only that the testator not having died since 
he made his previous Wills the dispositions now made 
by him were to be operative. [p. 14, col. 2.] 

Appeal against the desree of the District 
Court, South Arcot, dated the 3lst of 
March 1919, in Original Suit No. 13 of 
1919, 

Messrs. A, Krishnaswamt AÁvyar and K, 
Balasubraman?a Acyar, for the Appellants. 

Messrs. T, R. Ramachandra Aiyar and S, 
Muthiah Mudaliar, for the Respondents. 

JUDGMENT.- In this appeal two alleged 
iextamentary papers of one Vankatachalam 
Pillai, deseased, who died on 26th August 
19!4 are in question, They are dated, res- 
peatively, 24th Jannary 1913 and * nd January 
1914 and ore marked Exhibits A-1 and 
A. The latter is propounded by a minor 
Kailasam Pillai, son of Venkatashalam, 
by a soneubine of his, Velliammai by name. 
This Kaillasam Pillai applied to the District 
Court of South Areot for leave to prove A 
and for the issne to him of Letters of 
Administration with this Will annexed, 
A-1, the alleged earlier Will, is propounded 
by respondents Nos. 3 and 4, who are 
two of the three sonsof Thillainayagam 
Pillai, brother of the testator, who was 
adopted into another family. The lsarned 
Distzist Judge found for the genuineness of 
both these paperr, Aand A-3, and admitted 
them both to Probate. He also found that 
the earlier Will was not revoked by the 
later. Letters of Administration were 
granted jointly to’ the widow of deceased 
(respondent "No. 2) and respondents Nos. 
8 and 4. 

Three 
Apri al. | 

(1) The genuineness of the Wills, 

(2) The revocation of the earlier by th 
later. l - 


questions aro raised: on this 
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(3) Inferential intention to revoke, 

As to the first point, Mr. A. Krishnaswamy 
Iyer for the appellants, the divided brother 
of the testator and his son, frankly stated 
that he could not say the Wills were 
forgeries, ?. e., were not in the handwriting 
of the testator. We think it suffisient to 
say that we sre satisfied from the evidence 
that the Wills Al and A are in the 
handwriting of the testator, We were then 
asked to refuse Littera of Administration on 
the ground that the history of the sustody 
of these two dosuments was not satisfactory 
and was not such as to remove all doubt 
as to their genuineness. The story of the 
coneubine, who is the only witness who saw 
the testator write and sign the Wills, is that 
the two Wills were given to her. After the 
death she put them into a box and 
gave them to her servant from whom 
5th respondent took the Wills. Fifth res- 
pondent is the third of the sons of Thil. 
lainayagam Pillai mentioned above. There 
is evidence that after eremation the 3rd 
and 5th defendants and one Vadivelu Pillai 
(P. W. No. 2) and Monigar Ratnam Pillai, 
(P. W. No, 4) met, and opened the box and 
took out the Wills and read them, The 
Wills were astually produecd by Vadivelu 
Pillai in the Court of the Disbrist Munsif 
of Mannargudi ia Original Sait No. 47 of 
1915 filed by Valliammai to recover these 
Wills and other docdémants, Ona the other 
hand, ist respondent’s (Ist appellant here) 
assount is that deceased gave him a box 
containing mortgage and other documenés 
and that when the testator died there was 
no box by his side as deseribed by the 
plaintiff's witnesses. The . District Judge 
who has examined the evidences with gara. 
has come to the sonoclusion that the acrount 
given by Ist appellant eannot ba acsepted 
and a further examination of the evidense 
does not lead ua to a different eonelusicn. 
We, therefore, agree with the Distries Judge 
that there is no reason why thess paper 
writings, A and  A.l, should not be 
reseived as the testamentary papers of tha 
deseased, 

Ths 3ed point was nob argued and we ara 
not prepared to say that inferential 
intention to revoke, ¢. &, any conclasive 
evidense of such intention dorgyed feam, 
evidense of surrounding sircamstanesseapart - 
altogether from any inference to he doriyed; 
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` from the provisions in the dosuments them- 

selves, is in any way established. If there 
ig in fast an intention to revoke the 
earlier Will by the later it must be 
gathered from infereness drawn from the 
documents themaelves. 

This leads uste the seeond point which 
was argued st length before us. A somewhat 
detailed examination of the two Wills 
will be nesessary, The earlier one (A-1) -was 
in favour of Ramaswami Chetty, the exesutor 
who renouneed. It begins: “As I feel weak’ 
often and as the Wills previously written by 
me are not operative, this Will aontaining 
.the ‘following dispositions shall some 
into forc» after my lifetime." The tes- 
tator sets out a lish of property owing 
‘or belonging to him and aggregating 
Rs. 18,012. He leaves Rs. 5,000 to Kailasam 
Pillai, and the interest to his mother as his 
guardian during his minority, Hs. 500 to 
Valliammai and her daughter, Rs. 120 each 
annually to his wife und aunt and Rs, 2,000 
for his funerals and for N eivedyam, Out 
of the balance the exesutor is to perform 
Abishekam, Neivedanam and Kulathali. To 
the -wife is further given the house in 

annargudi for life, remainder to Muttayan 
(3rd respondent), Out of the balance 
the exeoutor is to sonduot any charity he 
likes. The flower-garden at Chidambaram 
~is left to charity. ‘The Rs. 5,000 due on 
Varthamanam - by Vadivelu Pillai ia to be 
-yeeovered and used for Nataraja temple if 
the Tiruppany work done b ;Vadivelu is 
nob done in 4 years: (Exhibit G). The 
testator, adds that a sopy of the Will 
‘has been. sent to the executor, This ig 
denied by Mr. Ramaswamy Ohelty in a 
letter to the Vakil for Valliammai (Ex. 
hibit E). 

Tho later Will (Exhibit A) is also exesuted 
in favour of KRamaswam! Chetty and begins: 
“As the Wills previously executed by me 
haya not been broaght into forsee, ali the 
dispositions mentioned herein shall bs 
operative after my lifetime." 

Rs. 21,504 is said to ba the ag of 
ontstanding due fo the testator as detailed 
in the sehedule, Thera is no seheduole to 
the papsr. This Will bagins with four new 
legacies, viz, Rs. 5,090 for gilding the 
silver Mensham in Nataraja templa; Rs. 
1,009 to Mottayan: Rs. 500 to Sandara» 
gm urihy (4th respondent), and Hs. 500 to 
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Sadasivam (6th WE The legacy 
of Rs. 5,000 to Kailasam, interest to he 
paid to his mother daring minority appears 
also inthe Will. The legacy of Rs. 500 to 
Valliammai and her daughter is omitted, 
probably bacausa in the interval batween 
the two Wills the testator had endorsed 17 
pro-notes in favour of the former. The 
legacies to his wife and aunt are the same 
but they are specified as to be derived 
from the interest on Rs. 3,000 which after 
their lives is to be devoted to ‘any eharity,' 

The amount of Rs, 2,000 for funerals, sta., 
is redasad to Rs. 1 000 and thera is no 
disposition of the balance as in Á-l, Ag 
for the disposition of the house in this 
Will, the wife is to have “during her lifetime, 
the right only to enjoy my ansestral honse.’ 

There is no disposition of the property after 


this life estate and there is, therefore, an in. 


testasy as to this. 

Farther, out of the balanes the exceutor ia 
dirested to eondust a permanent eharity i in 
Nataraja temple, A csrtain. Manai is given 
to the exesutor, on majority to Kailasam 
with thegarden—prasumbly the flo wer-garden 
given to charity in the former Will. 

There is no mention of the pcan dug on 
Varathamanam. 

Thus the resemblancas Galah the be- 
quaats in the two Wills amoants to this :— - 

(?) The legaey of Ra. 5,000 to Kailasam 
is the same in both. 

(i?) The legacies of Rs. 120 to the wife 


-and aunt are the same, with “this differenae 


that they are dirested to bs paid ont of 

interest on Es, 3,000, in the later Will, and 

the capital ia bequeathed after their lives, 
(čij) The baquest of the hovsa to the 


. widow for life appears in both. 


On this 
law :— 

Williams on Hxesutors, 10h Edition; 
Volume I, page 119, approved i in many eases 


state of facts what. is the 


-and also by Sir J. Hannen, in Pétchetl, In the 
-goods of (1), says :— 


' But the mara fact of making’ a subse: 
quent tastamentary papar does not work a 
total revocation of a prior ofe, unless the 
latter expressly or in efast revoke the 
former, or tha two ba incapable .of standings 


‘together; for though it ba & maxim, as 


(1) (1874) 3 2, & D. 163; 43 L, J, 22; 30L, T. x 
22 W. B. 853, 


9 


.they together constitute the Will, 
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. Swinburne says above, that ‘no man ean 


die with two testamenta, yat any number 
of instruments, whatever ba their relative 


_ date, oria whatever form they may be, so 


as they be all elearly tostamsntary, may be 
admitted to Probate, as together containing 
the last Will of the deseased.” 

Farther, Lord Penzinse in Lemage v. 
Goodban (2) said:—'Now it was argued 


_thatin tha cwe of more than one testa- 


mentary papers, each professing in form to 
be the last Will of the deceased, it is neses- 
sary forthe Oourt, before soncluding that 
to ba 
satisfiad that the tes‘ator inbsnded them to 
oparate together as suci. In one sanga this 


_ig true, for ths intention of the testator 
‘in the matter is the 
. sontrol. 


sole guide and 
But the ‘intention’ to bs sought 
and dissovered, ralates t3 the disposition of 
the testator’s proper!y, and not to the form 
.of his Will What dispositions did he in. 
tend ? — no*, which, or what number, of papers 
.did he desire or expect to ba admitted to 
Probate,— is the true question ” 
So Dempsey v. Lawson (3) per Sir J. Hannen: 
"If it ean be collected from the words of the 
: testator in the later instrument that it was 
his intention to dispose of his property in 
.& diffarené manner to that in whish he dis- 
posed of it by the earlier dosumsnt, the 
.earlier doeument will be revoked, and this, 
although in some partisulars the later Will 
.does not sompletely cover the whole subjest- 
matter. of the earlier. This is what was 
desided in.Pleniy v. West (4).” 
. Therefore, if we can collest from the 
terms of the later Willan intention to dis. 
.pose of his property in a different manner 
from the former Will, the earlier stands 
revoked. The intention is to be the guide 
and the ease last sited shows that it does not 
matter if the sesond Will does not provide 
for the whole subjest-matter of the first, 
: 6.9, the intestasy as to the house referred 
to above. Now, there is here no express 
.elause of revocation. What do the words 
“as the Wills previously executed by me 


©: (2) (1865) 1 P, & D, 67, 85 L J, P- 28 12 Jur, (x. s.) 
u^ B2; 18 L. T. 608 * 


L. T. 515; 25 W. R. 629. 
(4) (1852) 1 Rob, 364, 18 Beav: 178; 22 L. J. Oh 
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have not been brought into forse" mean? 
A very similar elause appears in À-l. Be- 
fore answering this question we may pausa 
for a moment to sonsider the arguments of 
Mr, A. Krshnaswamy Iyer that, if the 
testator intended a'l his prior Wills to be 
valid, no administration cought to go on any 
one paper. There is no evidence as ty what 
happaned to his prior Wills —they may hgva 
been destroyed. The concabine gives evi- 
dence that these two Wills were giver t» 
her. She doas nət speak as to others. It 
certainly looks as if A-l was not intended 
to be destroyed by the testator, We must 
proceed on the state of things left by the 
testator s) far as we have them in evilehse. 
To return to the words quoted above. : They 
may mean merely, “asa Will only operatis 
on death and I haya not yet disd, my Wills 
have as yet had no operation.” On the 
other hand, they my mean, “As I bave 
not died since I made the previous Will, 
and, consequently, they have had no effet, 
they are to have none but the disposition 
I now make are to be operative.” If the 
latter is the proper meaning, which appeala 
to us, in our opinion Lhey point very strongly 
to an implied revocation in words. How- 
ever, ib is not necessary to stand on. this 
ground alone. The resemblanses in the two 
Wills have already been pointed out. It 
could hardly have bedn the intention of the 
testator that the  légaeies. to Kailasim 
should be camulative. The same applies 
to the legasies to the widow and aunt, and 
the repetition of the disposition of the life. 
estate in the hcuseto the widow. has na 
meaning or legal effect: As Sir F. Jeune, P. 
said in Ohtchester v. Quatrefages (5): “It 
appears to me that he (testator) never could 
have intendéd that the codieils should stand 
together, for the purpose only of doubling such 
legacies as a Court of construetion might hold 
to be cumulative.” In Bryan, In the Hstate 
of (6), it was held that revocation might be 
implied from the terms of the last document 
as the faneral and testamentary expenses 
were provided for twise over (as in the case 
before us) and it was very doubtful if the 
legacies could possibly be held to be cumu- 
lative when they would amount to more 


(5) (1805) P. D. 186 6 eb p. 189; 64 L. J. b. 79,11 B, 
005; 72 L. T, 475; 48 W, R, 68 
(6) (1907) P D 125; 76 L, Ji ' P. 80; 96 L, T, Bgd,- 
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than the value of ths estate, The sase in 
Dempsey v. Lawson (8), was quoted 
with approval, Here, the legacias to Kaila- 
sam if sumulative together with funeral 
expenses and legacies to the widow and 
aunt as those to the new legatess in Hx. 
hibit A would amount to over Rs. 30,000, 
eonsiderably over the total valae of the 
estate, Again, it cannot be said that there 
is nothing inconsistent between the terms 
of thé Wills: the resemblanaes show that 
if these ara to ba read together and taken 
as cumulative they cannoi be satisfied in 
full from the estate. The dispositions a3 
to the balance and the flower-garden ars 
clearly insonsistent with eaoh other. Though 
the Court of Appeal has held that tha Court 
*' will*endeavour so to real the words as to 
support the admissibility of both documents 
to Probate "— . Townsend v. Moore (7) 
“it seems to us impossible he:e to do so, 
end, "moreover, the words first used in fhe 
Will’ and discussad above and the whole 
tenor of the second Will seems to ua to 
amply that the intention of the testator 
was that only the later Will should ba 
‘operative and the prior Will should be-re- 
voked. To this extent we allow tbe appeal. 
‘No argument has besn addressed tous to 
show that the learned Distriot Judge was 
‘wrong in the order he made respesting to 


whom: the Letters of ‘Administration should. 


be issued. We, therefore, direst Letters of 
‘Administration to issue with the  seeond 
"Will only, dated 2nd January 1914, annexed, 
^to 2nd,;3rd and 4th defendanta on their 
executing the necessary sesurity bonds 
‘within 6 weeks from this date. We think 
that plaintiff's eosts should be paid by Ist 
‘defendant, There will be no other order 
“gas ‘to sosts. S 

^ MG PR = 

NM ~ , Appeal allowed tn part. 

:— (T (1905) P. D. 66; 74 L.J, P, 17; 53 W.R, 338; 
"92 LT, 385, 
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LAHORE HIGH COURT. 
Srconp O:vit Apewat No. 761 or 19:6, 
January 30, 1920. 

Present :—Mr. Justice Broadway and 
Mr. Justiee Bevan-Petman. 
FATEH KHAN AND OTHERS—DRFENDANT3 
— ÁPPELLANTS 
VETEUS 
LANGRA-—PLAiNTIFFA AND OTHERS— 

DerenDaNnTs——ReEsPONDENTS, 

Guardian, wnauthorised, sale by—Suit for possession 

by minor—Compensation to vendee—Relegation of 
parties to original position-—Specific Relief Act (I of 
1877), ss. 38, 41. 
- Anunauthorised guardian sold certain property of 
& minor. Out of the sale-proceeds certain other prop- 
erty of the minor was freed from & mortgage charge. 
In a suit by the minor for possession of the property, 
the vendee contended that the sale should be get 
aside only on the condition of his being compensated 
by the minor for the money that he had expended : 

Held, (1) that as the action of the unaüthorised 
guardian was ultra vires, the sale must be regarded 
as void ab initio and the minor must be given a decree 
for possession of the land free from all payments; 
[p. 16, col. 2.] 
^ (2) that, however, having regard to the provisions 
of sections 88 and 41 of the Specifio Belief Aot, the 
parties were to be relegated to the position which 
they held before the deed of sale was executed, [p, 
16, col. 2.] dS 

Second appeal from a dearee of the Distrist 
Judge, Shahpur at Sargodha, dated the 4th 
Desember 1915, varying that of the Ssnior 
Subordinate Judge, Sargodha, dated the 16th 
June 1915, 

Mr. Nanak Ohand, for Appellants. 

Mr. Mukand Lai Puri, for Langra, and 
Ram Chand Manchanda, for Musammat Bibi, 
Respondents. 

JUDGMENT.—On the 13th April 1908 
183 kanals 5 marlas of land were sold to Fateh 
Khav, Sultan Muhammad, Muhammad and 
Allah Yar for Re. 1,700. The vendors were 
Musammat Panah Bibi and Raja who pur- 
ported to be acting as guardians of Langra 
and Musammai Bibi. Musammat Panah Bibi 
was the widow of Sikandar, a brother of 


‘Langra, and Musammat Bibi was her daugh- 


ter; Raja was the firat ecusin of Langra, 
On the 15th August 1914 Langra instituted 


“the suit whieh has given rise to this appeal. 


In it he slaimed that the whole of the pro. 
perty sold belonged to him; Musammat 


 Bibi's name having been entered as owner of 
'a half ineorrestly, and asked for a deeres for 


possession of the ssid l&nd or, in the 
alternative, possession of a half and a 
deslaration that he would be entitled to the 
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other half on the merriage or death of 
Musammat Bibi. He alleged. further that 
inasmuch as the sala had been effected by 
persons not anthorized to sell on his behalf, 
the sale should be deelared void ab cnitio and 
inoperative as against him, The suit was 
sontested by the vendees who claimed that 
iu any event they should. be compensated, if 
possession was taken away from them, inas- 
mueh as the money which represented the 
-salo prise had been utilised by them in the 
payment of debts due by Langra's father; 
those debts being partly eharged on the prop- 
erty sold as well as other immoveable 
proparty and partly due on bonds and bahz 
acsounts, The Trial Court held that Langra’s 
elaim to be the owner of this property was 
sorrest but that Musammat Bibi was entitled 
to half the land in suit so Jong as she remain- 
ed alive or unmarried. The Court further 
held that the money paid by the vendess to 
the former mortgagees was a valid charge on 
‘the property and should be paid before 
possession was taken by Langra. The money 
paid by the vendess on assount of debts due 
on bonds, eto., was disallowed. Aesordipgly, a 
‘decrees was passed. in Langra's favour for 
immediate possession of a halfof the land on 
payment of half of Rs, 689-4-0, The sale-deed 
‘in question was sancelled and it was déclared 
that Langra could not get possession of the 
remaining half so long as Musammat Bibi 
remained alive'or unmarried. 
. The véndees preferred &n appeal to the 
"District Judge against the deeree of the Trial 
‘Court who sonsidered that the proper sourse 
was, as far as possible, to put the parties in 
‘the position whish they would ccsupy if 
no eale had taken place and that Langra 
was to get possession of his own half 
‘share at onde and of the other half share 
subsequently on re payment of all that the 
vendees ` gave exsept the expenses of the 
'sale.deed, vis, Rs. 30. The  desree of 
the lower Appellate Oourt, therefore, was 
‘that Laügra was to be put in possession 
of half of the land in suit on payment of 
Rs, 835 and i in referéónce to Musammat Bibi's 
‘half share it was declared that he had similar 
rights and that in the event of her death or 
marriage he might obtain possession of that 
"half on payment of a farther sum of Rs. 235. 
' Against this desree the véndees as. well AB 
' Lengra ‘have preferred appeals, the. vendees 
"through Mr." Nanak Oband ang Langra 


riggs 


through Mr, Mukand Lal Puri, 

It is now common ground that, angah 
as the sale was effested by Musainmót Panah 
Bibi and Raja who wera not entitled to act 
on behalf of Langra, the sale must be regard- 
ed as void ab iniíio. It is not necessary, 
therefore, to disenss the various authorities 
cited by the learned Counsel at the Bar. 

Mr. Nanak Ohand sontended ‘that, having 
regard to the provisions of sestions 38 dnd 
41 of the Spesifie Relief Act, we should 
impose sush sonditions on Langra as would 
result in his slients being sompensated for 
the money expended by them. Mr. Ram 
Ohand Manshanda, who argued the oase on 
behalf of Langra, urged that, inasmueh ag 
the sale was void ab initio, no aueh eonditions 
sould or should bs» imposed. It appears that 
Ghulam, the father of Langra, on his death 
had left some 5232 kanals under mortgage 
and slso was indebted on bonds, eto., to the 
extent of Rs. 955. By the transaction entered 
into by Musammat Panah Bibi and Raja the 
land now in euit—183 banals 5 marlas— waa 
sold and by this sale the larger area of 3407 
kanals was freed from the morigage ehargos. 
As, however, their aetion was ulfra tres, 
the sale must be regarded as void ab tniizo 
and Langra must, therefore, be given a 
desree for possession of tha land in suit 
free from all payments, We think, ‘However, 
that, having regard to the provisions of 
sédtions 33 and 41 of the Speeiüio Relief Act, 
the vendees are ‘entitled to olaim^that the 
parties should be relegated to the position 
they were in on the 13th April 1903, and we 
order accordingly. 

We, therefore, aeospt this appeal so far 
as to deslare thatthe gals.deed dated 13th 
April 1908 is void and of no effest as 
against Langra and that he is entitled to 
possession of half immediately without any 
payment whatsosver so far as that deed of 
sale is eonesrned and of tha other half on 


‘the same terms in the event of Musammat Bibi 


dying or marrying, We further doslare that 
the parties are relegated to the position which 
they held on the 13th April 1908 before the 
deed of sale was executed. 
In the eircumstanees we lsawe the parties 
to bear their own costs, 
N, H. 
Appeal partly accepted, 
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OUDH JUDICIAL COMMISSIONER’S . 
i 00 i 
OURIMINAL APPSAL No, 51 or 1922. 
April 12, 1922. 
Present :—Pandib Kanhaiya Lal, J. O. 
Mr. Lyle; A. J. C. and Mr, Ashworth, A, J, C. 
HINGA—~Accusup—APrELLast 
VErSUS l 
&MPEROR—Ooxmpriatrant — RsSPOXDEAT. 


Evidence Act (I of 1872), s. 2'7— Confession , 
— Material corroboration, < 


“The discovery of the dead body of a person,’ 
alleged to have been murdered, at a place indicated’ 
in a confession, would be material corroboration of, 
the confession, but where it is difficult to say whether 
the discovery was made before the confession or 
afterwards ‘the confession ought not tobe accepted. 
Lp. 25, col. 2,] 


Appeal against tbe order of the Sessions 
Judge, Sitapur, dated the ist February 
1922. 


: Messrs: L. 8. Misra and K. P. Misra, for the 
Appellant. 


- The Government Pleader, for the Crown, - 


JUDGMENT. 


LYLE, A. J. O.—(Marck 28, 1922).— Hinga, 
Brahman, has been cbnvicted under section 302, 
Indian Penal Code, of the offence of murdering 
one Lalta Pasi onthe night of the 2lst 
September 1921 and has been sentenced to 


death, , He appeals and the ease.ia also before ` 


us for oar ‘of the sentence, 


On the avoni pf the 2lst September 
1921, just before the nightfall, a man eame to 
Lalta Pasi as he was washing at a well in 
his village and told him that he was wanted 
by the Tahsildar (by which term, apparente’ 
ly, tbe zemtndar’s karinda is meant) at the 
village Shabjabanpur, which is about. a 
mile-and-a:half distant from Durgapurwa,: 
(whieh appears also to ba known as Bhag. 
wanpur),in whieh Lalta Pasi lived. Lalta’s 
son, Narain, was at home at the time and 
saw his father go off with the man but he did. 
not see the man's face, Lalta Pasi did not 
come Wack and his son, Narain, went to 
seateh for him the next morning, He found: 
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that the Tahsildar had not been to Shah. 
jahanpur and as he eould get no traee of 
bis; father he went to the Polisa Station on 
the 23rd September and reported the fast 
that his father bad disappeared. Sub- 
Inspestor Mahabir Singh, who was present 
at the Polise Station when Narain made his 
report, went to Bhagwanpur on the morning 
of the 24th September, He atates that on 
the 24th of September, the very day on 
which he arrived at the village, he inspsst- 
ed a kondon field which is four furlongs 
from Shabjahanpur and five furlongs from 
Durgapurwa and whish is now stated 
to be the plses where the murder was 
committed, On the 25th of September he took 
the statements of two persons, Panehu and 
Budhu, who have been produced as witnesses 
and who have stated that they heard shonts 
from the direction of this kondon field, indicat. 
ing that a man was bsing murdered there and 
they both recognised the voice of Gajodhar. 
The’ Sub Inspector states that he auspeeted 
Gajodhar and yet we find that, although he 
had the statements of these two persons 
directly implisating him and Gajodhar appear. 
ed before him on the 28tb, he was not 
arrested until the 29th. I msy note that 
the learned Sessions Judge has refused, and 
l think rightly, toassept the evidence of 
these: two witnesses against Gajodhur. The 
Sub-Inspestor states that he recaived informa: 
tion that Gajodhar had pakt cultivation at: 
Manona whieh in about 14 miles to the 
north of Durgapurwa and that Hinga, the 
appellant, who lives in Manona, was related 
to Gajodhar. So far as I ean find from 
the record, the Snb-Inspector had no 
other reason whatsoever for requiring 
Hinga to. attend the “investigation, All 
we know with regard to the relationship 
is in the confession of Hinga himself 
who says ' rishte men mere mausia hote 
hain.”  Ascording to the Sub-Inspactor, 
Hinga was brought to him in the evening 
cf the 23th of September and on the 29th of 


September, Hinga made a confession and “=> 


after making it took the Sub Inspastor to a 
pond to the west of the village of Shahjahan- 
pur aud pointed out the “body of Lalta 
which was floating in the pond. The body 
which was tied up ina dhotiand had one 
ghara tied -to the neek and another to the 
feet, was taken out of the pond and after 
an inquest was held it was sent for. medical 


w*him with lathds, 
upon alta, caught hold of.his throat and. 


P 
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examination. The medical evidenca is to the 
effeet that the body was in sueh an advanced 
stage of decomposition that the | 
of death «orld not be ascertained, and that 
one of the elbow joints was dislosated but 
no bones were fractured. Hinga was plaeed 
before a Magistrate on the 3rd of Octobsr 
1921 and his confession was recorded bat he 


has retrasted that confession both in the. 


Court of the Committing Magistrate and 
before the learned Sessions Judge. As a 
result of his irquiry, the Sub-Inspector 
rent up Gajodbar and Hinga for trial and 


the learned Sessions Judge, while refusing 


‘to rely on any ofthe evidence whieh has 


been prodused agairst-Gajodhar, has convict- . 
ed Ringa cn the ground that his , retracted: 
sonfecsion is corrobrated by the [act that he. 


pointed ont tte whereabonts of the dead 
kody of Lalta.  Hirga's scnfession is as 
follows :— - ; 


* A 


" Gajcdbar, Brahman, who was related to 


me as my mother’s sister’s husband, «ame to 
me af Mancna and told me that I bad to kill 
a-man and that I should accompany him -to 
Mariba and see Behari Singh. I went with 
him. On return from that placa on Wednes- 
dey; three days ago, Gajodhar asked: me to 
go and feteh Lalta Pasi from. his house, - I 
brought Lalta Pasi. At that time Gajo- 
dhar'e brother, Jagannath, was also present. 
Gajodhar and: Jagannath seated ‘themselves 
under a ber tree in the kondon field and told 
mé that I. should strike with a latht when 
I had-brought him near, Thereafter, I went 


to Lalta. at the hamlet of village Misni and 
said to him: ‘Come along, you, have been: 
summoned by the .Tabsildar of Nilgaon at: 


village-Shabjahangur.’ Thereupon  Lalta 
accompanied me and when he reached near 
the ber tree, I gave him two blows with the 
laihi. He sereamed out and fell down and 


then, when he got up and attempted to run. 


away, . Gajodhar and Jagannath came up and 
brought Lalta to the ground by belabouring 
Then Gajodhar, sitting 


Jagannath seizsd. his hands, Shortly after, 


Lalta Pasi expired, Gajodhar and Jagan- 
“Will you again lodge s 
sqmplaint against us about the seattle and 
implieate the whole of our family?’ ‘No one. 
Theresfter, we'tied up his. 
dead kody in & doi? and threw it in the. 


nath were saying, 


approashed us, 
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cause 


“away by saying that 


" (1522 


pond of Shabjabanpur and then we went 
away to our respective houses." 

The first point to be noted is, that tbough 
it may’ be admitted that Gajodhat was on ` 
terms of enmity with Lalia Pasi, yet Hinga 
had -never even seen Lalta Past before and. 
had no reason whatsoever for joining, Gajodbar- 
in committing the murder. * Hinga lives at 
Manone, which is 14 miles away from tLe 
village in whish Lalta Pasi lived. Ho‘ is not 
a blood relation of ,Gejodhar and no reason. 
able explanation is given why he should have. 
been required to attend the investigation 
at all It is improbable, though nof im- 
possible, that, merely at the instanee of: 
Gajodhar, be would have agreed to join: in: 
sommittirg the crime. . He says that it - Was” | 
he who went in the evening: to feteh Lalta. 
Pasi frcm his house, In an attempt :to, 


A sorroborate this statement one witness, Man- 


grey,- bas been produced but. the lenrded 

Sessions Jadge has rightly refuged: to plaso 
any relianse on his evidenee, Mangrey, while 

saying that Hinga is the person who came 

to-feteh Lalte, has.at the same time said: 

"The Thanedar suggested to me that the man, 
with him dressed ina black «oat was the 
man who: went io eall Lolta, He old me 

to ray so.’ It is noticeable that Mangrey's 

statement was not. retorded until the 29th of 

September, that ir, the day on whish the 

body was recovered, 

An attempt has bei: 'made to explain this 
angray had -- gohe- 
away from the village on the morning after- 
the man cama to 'eall Lalta; but as the Sub-' 
Inspestor declares that on the 24th “of: Sép- 
tember he wes informed that Mangrey Ahir’ 
had seen the man who tóok- Lalta' away from: 
the village, one would bave thought that the 
Sub Inspector would have: tried’ to gwst hold 
of cush an important witness At the earliest: . 
possible moment. - And one‘would also have- 
thought that the Sub-Inspestor would: have’ 
tested before reliable ’witnescéa whether: 
Mangrey could identify - Hinga- out of a 
numberof other persons as the man who had” 
come to feteh Lalita, In this connection -it' 
is also to be noted that there is no explana.’ 
tion in the sonfession as to how’ Hinga found’ 
out where Lalta lived. There‘is merely the: 
bald statement “{.brougkt Lalta Pasi,” The: 
next point to be noticed -is that Hinge in 
his sonfession gave-the kondon field: Rs the- 
sogne of murder. -The Sub-Inspeetor appelre: 


led 


Vol. Lx vit] 
' BINGA ©, EMPEROR, 


io have selested this koudon field as the 
ssene of the murder on the 24th of Septem- 
ber for no very sonvinsing reason, We may 
take it that when the man same to call Lalta 
to Shanjahaupur it had already been deeid- 


ed that he should be murdered and his body . 


thrown into the tank at Shahjahanpur, and 
it seems at least undikely that the murderera 
would choose a plase for the sommission of the 
ərimə whish is not less than 4 furlongs as 
the srow flies, from the task, when they 
could just as easily have shosen a placos much 
nearer io the tank to sommit the erime. The 
only reason given by the Sub-Inspeotor for 
thinking that the crime might hava been 


committed in the kondon field is that ib 
was beaten down in paris In eroes- 
examination, however, he admits that, 


although it had been raining on the 21st 
of September, he saw no foot. prints in 
the field. And it is very notieeable that the 
eonfession says nothing whatsoever about 
how the body was earried from the kondon 
field to the tank. All we have is; "There- 
after. we tied up the dead body in a dhoiz 
and threw it in the pond at Shahjahanpur 
and then we went away to our respestive 
-héuses.” 
die: gave Lalta two lathe blows and that 
-when Lalta .attempted to run away Gajodhar 
and Jagannath both came up and belabour- 
ed Lalta with lathis until he fell to the 
ground. Aa the intention was to murder 
him we may take if that the blows inflisted 
-by Gajodhar fand Jagannath were of 
eonsiderable violence, yet the  mediesl 
-evidenee is that not a single bone was 
.broken., It is also to be noted that, ag- 
cording to this eonfession, Hinga took no 
‘part whatacever in the aetnal murder, 
Again, although criminals do at times 
eonfess for no apparent reason, they general. 
Jy do so in some vague hope of eseaping 


from the penaliy of their exime when they. 


know or believe that there is evidenee 
against them. In the present instance it 
ds difficult to understand why Hinga should 
have made the sonfession at. all. There 
‘was no reason whatsoever for conneoting 
him with the crime and not a partiele of 
evidence had, up to the time of his sonfes- 
sion, been obtained against him. If, however, 
we believe that it was on his information 
that the body was recovered from the tank 
tha? faet would be the very strongest 
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corroboration of his eonfesxsion, and though 
the sonfession may be vague and unsonvinc- 
ing in itself, yet, when so eorroborated it 
wold be suffieient oa whioh to base a 
convistion. I shall, therefore, now eonsider 
whether it is established beyond any ron- 
sonable doubt that it was owing to the 
statement made by Hinga that the body 
was diccovered in the tank, The evidensa 
with regard to the recovery of the body is 
contained in the statements of the Sub- 


Inspector and Ohaudhri Karamat Husain, . 


There are two very remarkable dissrepancies 
between the statements of these two witnesses, 
The Sub-Inspestor deslares that Hinga 
gave some information to him sometime 
after 12 o'clock on the 29th September, that 
he proseeded to resord his atatement and 
ke finished taking down the statement at 
about 4 p.m. and that after he had done 
so Hinga took him to the pond batween 4 
and 5 P. w, ard pointed ont the body lying 
on the water among the reeds and that the 
body was taken ont of the water abont 5 
P. m, On the other hand, Ohaudhri Karamat 
Husain before the Committing Magistrate 
said that he reashed the places where the 
investigation was being.held  befors 12 
noon and the discovery of ‘the body took 
place within an hour afterwards. Before 
the learned Sessions Judge the  Sub-Ins- 
pector stated that Ohaudhri Karamat Husain 
arrived some time between lO and 11 a, m, 
so that, aecording to the Ohaudhri, the body 
must have been discovered at any rate before 
l r.m., while, aecording tothe Sub Inspestor, 
it was not discovered untilafter 4 P. M. 
And after it was dissovered it was taken 
out and examined and an inquest was held 
and the body was sent off to Sitapur. All 
this was done aseording to Chaudhri Kara. 
mat Husain in his presence, yet he says 
that hs left the place at about 4 P, mw. 
What is the reason for this extraordinary 
diserepancy. Both the Sub-knspector and 
Ohaudhri Karamat Husain stated that the 
body could not be seen from the bank of the 
pond but it is very notieeable that.they give 
different explanations of how it was hidden, 
The Sub-Inspector says thabit could not 
be seen besause of reeds (narat) and he says 
“marut ke andar upar utratt hut lash baramad, 
hu.” On the other hand, Chaudhri Karamat 
Husain does not mention the existence of 
reedsat all He says that "there are trees. 
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in the pond at the place where the body 


. was found. The body was among the lowr- 


growing parts of those trees. The tress 
atood out a little above the surface of the 
water.” How ean this diserepancy be ex- 
plained ? Again, the Sub Inspector states that 
it was after the statement of Hinga. had 
been fully reeorded that Hinga took them 
to the tank. Ohaudhri Karamat Hussain 
states that Hinga’s statement was 


recorded in his preserca and that he was: 


questioned about the gharas, "This isa olear 
indication that the statement was taken not 
before but after the body was recovered. It 
is in the evidense of the Sub-Inspestor that 
other persons were prezent at the time of the 
recovery of the hody, yet not one of them har 
been prodused to give evidenee on a point 
whieh is absolutely vital to the case. The 
dissrepancies between the statements of 
Ohsaudhri Karamat Hussin and the Sub- 
Inspestor cannot but raise a reasonable doubt 
as to whether Hinga did in fast give informa- 
tion leading to. the diseovery of the body. 
The pond is quite close to the village site and 
it is difficult to avoid the suspision that the 
body whieh had some to the surfare owing to 


desomposition and was floating on the water. . 


may have been seen'by one of the villagers 
and information of the fact given to the Sub- 
Inspector. 


kondon field as the saare of the crime in spite 
of the improbability of the crime having been 


sommitted there, as ‘that plaee bad been 


selected by -the Sub Inspector at the very 
beginning of bis investigation and he was 
pinned down to it by the statements which 
he had already resorded of Panchu and 
Buddhu. And suspicion is strengthened by 
the fast that evidences of more than a doubt- 
ful nature has been produced in an attempt to 
strengthen the «ase against “Hinga, I refer 
to the statements of ( Mohkam and Paneham 
who live 13 and 3 miles respestiyely from 
Manona and have been produeed to say that 
they caw Hinga and Gajodkar together on 
a Wednesday, presumably on abe day of the 
murder, 


Though Í am not TW to tay that 


Hinga did not give the information whieh led 


to the resovery of the body, yet I consider that 
there is at leas? a reasonable doubt whether 
he .did. so,- and L think that in the 


If the confession was properly: 
obtained, it was necessary to stick io the 
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eireumstansges it would not be safe to rely ' 
on his confession. 
. I would, therefore, allow the appeal, set 


i àsido the eonvietion and sentenee, acquit the: 
` appellant and direct that he be immediately’ 


released from custody, 


AanwoRTH, A, J. C, — (March 28, 1992), —In 

this case Hinga, Brahman.appeals from hiscon: 
viction under section 302, [Indian Peval Orde, 
by the Sessions Judge of Bitapar on a sharge 
cf murdering one Lalta Pasi on the night of the 
2lst September 1921. The Sessions Judge 
has sentenced the appellant to death and this 
rentence is before us for confirmation, 

The deceased Lalta Pasi on the evening of 
the 21st September 1521 had just returned 
to his house from washing ata well when a 
man came for him and said that he was 
wanted hy the "Tabsildar" (by which term 
is meant the zemindars karinda) at the 
village of Shahjahanpur about.a mile away, 
At the time when the message reashed the 
deceased, his son, Narain, P. W. No.1, was at 
home and he saw his father go off with the 
man, though he did not cee the man’s faca, As 
his father did not return that night, the son, 
Nara‘n, searched for him next morning,- He 
found thatthe Tahsildar had never been to 
Shahjahanpur and continued the seareh for 
his father throughout the 22nd and 23rd. At 
6 p. M, on the evening of the 23rd: September 
he reported the- fact of his father not return. 
ing at the Thana, The Sub.Inspestor Thakur 
Mahabir Singh, got to the village of Bhagwan- 
pur, where thedeceased man lived, at 7 4.9. on 
the morning of the 24th and then went to 
Shahjahanpur, He suggests that he.suspsot- 
ed one Gajodhar, beeause he ascertained from 
two persons, Panchn and Buddhu, that they 
had heard shouts in a oertain kondon field 
near their threshing.floor, that the shouts 
indicated that some one was being murdered 
and, lastly, that they both resognised the voice 
of Gajodhar. These witnesses have come 
into Ocurt and corroborated this statement 
of the Sub-Inspastor, but the Sessions Judge 
has disbelievad their evidence as to the 
resognition of the voice of Gajodhar and we 
think rightly. lt appears that the real 
reason why the Sub-Inspector suspected this 
Gajodhar-was that Gajodhar had baen ejected 


‘from a certain holding which had been given 


to the deeeased man and, again,. the Ueceased 
had brought a oriminal eomplaint ag&inst 
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rone Jagannath, Gajodhar’s brothér, in respeet . 


of the resene of soma eattle which the 


deseased had been impounding. Acaordingly, -- 
out that the appellant Hinga had madea 


the Sub-Inspsctor on the 28th managed 
.t3 prosure the attendanes of Gajodhar 
and took his statement. He 
that he let, him go, The same 
‘evening the appellant, Hinga; was brought . 
before the Sub-Inspesator. The reason for. 
his being suspected, as givén by tho Sab- 
‘Inspector, i merely that Hinga waa related 
-to Gajodhar. 
-eomething or other in his demeanour must 
-have exsited the ausnision of the Sub. 
:Inspeator as ha kept him under. arrest, 
The next day he.saya that Hinga-made a 
‘long statement, whish he resorded between 
the hours cf 2.and 4 r.m., on the 29th, 
.&nd afterwards went with the Sub. Inspestor 
.$o a pond at Shahjahánpar where the body 
-of Lalta was discovered floating in soma 
:deep water amid the rdeds; In conaequenss 
of this statement of Hinga, both Gajodhar 
sand Jagannath were taken under arrest. 
Hinga madea eonísasion before M. Muzaffar 
Muhammad Khan, Mügistrate of the Firat 
:Olass,. who subsequently committed the sase 
-onthe 3rd of Ostobar, Itis not explained 
why hé.was not put bafore the Magistrate 
éarlier. In this ednfession. he stated that 
:Gajodhar was his motHar'a aister's husband 
and thát he had asked him to aist in 
-getting Lalita murdofted. At his suggestion 
he went -ts Lalta and febshed him on the 
.excusa that the Tahsildar of Nilgaon at 
village Shakjabanpur requirod H's pre. 
“sanès, Qa bringing him toa c:rtain spot 
agreed upon the appellant struck tha deseas- 
.ed twisa with a loth? wheraupon ths do. 
_esased was attackel by Gijodhar ani Jazan- 
-nath and throttled, All thres of thom 
-subsequently tied up the body and threw 
it into the pond at Sha^5jahanpur. dagan- . 
mah was discharged by tho Commiitiug 
.Mgistrate and Gajodher was arquitted by 
.fhe Sessions Judga on tha ground, that 
there wai no saffisient evidensa t5 aorraborata 
-their implisation by -Hinga the aesused. 
:Hidga has been convisted by the Sessions . 
Jadge od the basis of hia own confession of 
the 8rd Osto¥er (which he fatrasted both ; 
sia the Court of the Committing Magistrate _ 
sand ths of the Sagsions. Judge) .on the 
.groumd that iù is. suffoiengly. corroborated 
Dy the .fact of his having pointed out the . 


Says , 


He also was questioned and ^ 


.expsriesncs 


" before the Sessions Judga, 
“follows :— 
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“whereabouts of- the body in the. pond af 


Shahjahanpur. 
The Sub.Inspestor has attempted £o make 


long statement to him between 2 and 4 p. m, 
on the afternoon of the 99th previous to 
his pointing out the whereabouts of the 
body, There are, however, strong grounds 
for believing that whatever statement was 
made by Hinga to the Sub- Inspector was 
subssquent and not previous to his pointing 
out the whereabouts of the body. Ohandhri 
, Karamat Husain, samendar, who is a prosecne 


‘tion witness and who associated with the 


Sub-Iuspsetor iu his investigation into the 
disappsaranss of Lalta, is stated by the Sab. 
Inspeoior to have come to him on September 
the 29th between 10 and 11 a. Mw, while 
the Sab-I[nspactor was in bagh. The Sab- 
Inspector goes on to say: “It was soma. 
tima after 190'6look when Hinga acsased, 
gave me eertain information. I finished 
taking down what he stated at abont 4 
P, st. I went to the pond between 4 and 
5p, M" Now, Chaudhri Karamat Husain 
bas stated explicitly that Hinga gaye in. 
formation leading to the dissovery of the 
body within half an hour of his, Karamat 
Husain’s arrival on the scane. [tis impossible 
to resist the idea that the certain informa. 
tion given by Hinga at 12 o'elosk was 
that he sould point out the body, Ia my 
in a ease of this natura a Sub. 
Inspeetor would not take down a detailed 
statement of a person who waiin a posi- 
tion to give soms palpable corroboration of hig 
story without first demanding that corrobora. 
tion, 

It has besn indead suggested that this 
dissrepausy between the evidence of the 
Sab Iucpector aud that of Obaudhri Kara. 
mit Hussain asto ths time that tha body 
was disooverad throwa a doubt on the fact 
of its bsing discovered by reason of infor- 
mation given by the  appollant Hinga, 
.Hinga,in the couraa of hia examination 
has gtated aa 


' Next day in the evening I.was taken to 
‘a pond, The QCaaufhri was there shooting, 
. He brought down a bird. They said there , 
was no bird there but a corpse. The Thang. 
“dar, bad it got oufby means of Ohamara, I 
_ Was again pressed by the Thanedar. Ho tol4 
me to say that Jagannath, Gajodhar and I 
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“had put “the body there. I refused. I was 
„again shut up overnight and sent for trial." 
“ There does not seem to Le, however, any 
-reason -to doubt that the body was discovered 
-on information reseiyed from Hinga. Chau: 
t dhri Karamat Hussain, the zemindar, should, 
^X think, be believed when he states that 
“Hinga; Brakman, the’ aseused, gave informa- 
. ‘tion leading to the resovery of the body. ‘The 
“Sub-Inspector's plasing of the time when 
‘the body was dissovered as subsequent to 
‘the lengthy resording of Hinga’s statement 
“was, I am of opinion, due to the Sub- 
` Iospeotor' s desire to ‘show that Hinga’s 
*atetement to him was seorroborated by the 
finding of the body subsequent to bis making 
it. Obviously if the body was found before 
' he, made the. statement the statement might 
"be: eballenged ^as the desperate: expedient 
‘of a man who had to explain how he eame 
"£o "Enow where the body was. Ohaudhri 
-Karamat Hussain's' statement is open to. 
‘io: suspigion ‘and it is' not only in respect 
‘of thetims cf the finding of thé body that he 
‘has differed from the Sub Inspeetor bat 
dlsd in respeet of the injuries notised on 
. ‘the body. The Sub-Inspestor has spoken 
‘ofa dent in a bone of the skull but in 
‘thie he is eontradieted by tbe evidenee of 
the: Civil Surgeon. ` Obandbri Karamat 
‘Hussain’ states that he notieed no injury 
‘on the body and though itis mentioned in 
‘the: inquest report’ whieh he signed he 
‘signed’ that ‘report without reading it. It 
‘is to be observed that'in bis first examina- 
‘tion by the Committing Magistrate, ‘Hinga, 
‘the seeused, rever objeeted that the evideneo 
of his finding the body was false nor alleged 
‘that be had been ill-treated by the Police. 
‘He set up an alibi but reserved all details 
‘of it for the Sessions Ocurt. 16 was for the 
'acsused to summon /some of the many 
^witnesses of the dissovery of the body, if 
"he wished to challenge the allegation that 
-the body was- pointed’ out” by bimself 
Ohaudhri Karamat Husain was eross-exa- 
: mined as to whether he had a gun and 
he has denied this. If he had not a gun 
' he ‘could’ not have shot the bird as pretended 
“by the: acoused before the Sessions Judge. 
The Sessions Judge has stated that there 
- is no eorroboration of the eonfession of the 
. acéused oxeept' the’ faet ‘that the -aecused 
pointed out the whereabouts of tLe body in 
. $he pord, It appears: to us that there. is 
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"establishes that a man did fetch the decoased 


'fession it is stated: 
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“o> en 
a ’ 


eonsiderable corroboration ‘of this  sonfession 
apart from the finding of -the -body : on 
Hinga’s information. .The confession states | 
that the appellant was‘ asked to. go and 
feteh Lalta Pasi from his house and did 
The evidenee of the son of the deeea:ed 


from his house. Again in the eonfession it 
is stated that the aceused told the deceased 
that the Tahzildar wanted the.deseased at 
Shabjahanpur, The evidence. of the son of 
the deseased proves that this was. what was 
said by the man who fetehed him. The 
‘eonfession states that Gajodhar and Jagau- 
nath, when murdering the deceased, used the 
words: “ Will you again lodge a complaint 
‘against us abcut the seattle and implicate 
the whole of “our family P" .I& is. proved 
that the decsased had lodged & complaint 
against Jagannath for reseuing the eattle, 
This somplaint i is Exhibit D. Again, in the son- 
" Gajodhar and Jagannath 
treated themselves under a ber tres in the 
kondon field. and tcld me that I should 
atrike Lalta with a laihi when I had 
brought him near.” Now the Soassiona 
Judge has distrusted the witnesses Panehu 
and Buddbu, who say that they heard the 


sounds of sn altercation in a. kondon field 


one night at about the time of the desaased’s 
disappearanes, chiefly beeause he does not 
think that they could have recognised the 
voise of Gajodhar. It ssems, however, im- 
possible to doubt that the Sub Inspector 
did hear something about a noise in the 
konden field on the night of the ‘disappear. 
anse of the deceased. The evidepee of not 
only Mababir Singh, -tho Sub. Inspeetcr, 
whose statement as to the time that he 
diecovered the body we-.think untrue, but 
-alao of -M. Abdul Hamid Khan, Ofiser in- 
eharge of Sidhanli, who was ‘eoneerned in 
‘investigation of the sare on the 27th and 
25th September, establishes the fact. that 
the inquiry began on the 24th. Septem- 
ber at the London field: where there was a 
Buspision of fonl play baving taken place, 
The reason for thie suspision is stated by 
the Sub-Inspector to be that a eonstable 
had told him of there being a field showing 
:gigns of having been trampled down.. This 
‘I take to mean that Panehu and Buddhu 
‘had on the 24th told people of ethe noisg 
-that they heard in the. night-* before: they 
«were ‘examined on the 26th by. the: Sub. 
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. Anspastor, and that this lel a oonstabla to 
examine the neighbourhool where they had 
hesrd the noise. M. Abdul Hamid Khan put 
ina map, Exhibit E, showing this ` field. 

Mahabir Singh also put in a map, Exhibit C, 

ghowingithe field.. Now in. both thess maps 
a tree-is‘shown near the spot where the mur- 
der was committed. In thi: confession the 
&ppellant -has stated that he :was told to 
bring. the.decaasel up:to a ber tres and did 
ao,: This detail, therefore, of the soufession 
ia eorroborated by the existences of a ber tree 
neat the -konlon field. whish fell under 
auspieion as the saang of foul play at a very 
early-stage of the proceedings. Lastly, thera 
is one most important item of the eonfession 
which. recsives strong: sorroboration. Tha 
Aesused has stated that on reashing near the 
ber tree he gaye-the deceased two blows with 
&lathi. Deseased soreamed ont'and fell down 
and then when he got up. and ‘attempted . to 
run away Gajodhar and Jagannath. same up 
. and brought the deseased. to the ground. by 
«:belabouring him with laihis. Then.Gajodhar 
sitting upon Lalta desgasad caught hold of 
his throatand Jagannath seized his hands. 
Shortly after Lalta exoirel, Now the Sub. 
Anspestor Mahabir Singh attempted to make 
out a case that the deceased had racaivei a 
severe injury on the head. The mediesl 
<evidenes makes it.elear that thig was not the 
ease.. Dr, Masha ‘Allah Khan has given 
evidence that there wat no injury to the 
skull, the bones of which wers entire. No 
‘marks of injury were discovered on the body 
and the cusa of death sould not be ascsrtain- 
ed; : Inasmueh as the: theory of Mahabir 
Singh was that the desgasr d had baen killed 
by axblow on the skoll i£ 1s impossible to hold 
that the appellant could have been tutored by 
the Polias suggesting to the eontrary that 
the deceased was killed by strangulation. In 
8» far as the accused says this, his evidenee 
is eorroborated by the medisal evidense, to 
this;extent that the deseasel was not killed 
by any severe blow whish would braak a bone 
or leave an impression oa a bone. Later on 
in his evidense Dr. Masha Allah Khan cays: 
“It is possible that the death may have besn 
due to suffocation and all signs of it might 
have disappeared as a result ' of decomposi- 
tion. -Marks of violence would similarly 
have dijappenred if they were eonficed only 
to «oft tissues." This statement, espesially 


the last few. worda. of. it, corroborates tha. 
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eonfession and doaa not corroborate the 
Statement of Mahabir Singh ai to signs ofis 
‘severe blow denting the skull of'the deceased. 
As stated above, the evidenca of Chaudhri 
Karamat Husain likewise corroborate: the 
eonfession as against Mahabir Singh's evi- 
dense, We have, therefore, an important sore 
roboration of the confession as to the method 
of death and this corroboration also goes to 
disprove the statement of the neoused in Court 
that his ‘sonfession was induced by the 
Poliee. 

Iam of opinion that where an assused 
peraon has pointed out the wheréabauts of 
the body‘of a man who has undoubtedly bean 
murdered and has made a confession whieh 
not only is uneontradicted by any of the fasts 
proved in the case but indead raeeives corro 
boration in respest of many points, then the 
confession should be held to be tru» as impli- 
-eating the person making it unless he eau 
make outa strong ease to the sontrary. It 
is not. necessary that the confession of an 
ascuacsd should reesive direct eorroboration as 
to.the fact that the accused was aonsernod in 
the offence. It is snffisiont that there is sash 
oorroboration of ths confession as to indienta 
that the assused had such knowledge of ths 
cirsaumstaneas of ths offanaa as would anggest 
hia taking part in it. 

It asems searsely nesersary $9 rafer to the 
suggestion of the Counsel for the ascnsed that 
possibly there was no murder whataver. The 
fact that:;water pota wera sling on to the 
-bady of the dessased in order to maks it sink 
precludes the possibility of suieide. 


It remains to state that, believing as I do 
tha confession of Hingi, it is obviously to. ba 
regretted that the person or persons. whose 
tool he professes to have been should ‘eveape. 
The Sessions Judge in stating that there was no 
evidense to eorroborate the ratrasted eonfes. 
sion of the appellant so far as it implicated 
Gajodhar and Jagannath is not strictly 
ascarate, There is good evidense thake . 
these men had a motive for compa sing. the 
death of the deceased. There is also gvi- 
dense that the appellant, Hinga. was a re- 
Jation of Gajodhar's. Indeel it avpears in- 
cidently in the evidenee of the Sub-Inspector 
Mahabir Singh that Gajodhar had brought 
food for Hinga and, therefore, was present 
in bagh when Hinga first gave information 
leading to the discovery of the body, . At. 
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$he same time we agreó with the lower 
Court that there is not cuffeient corrobora- 
tion to be found in these facts of tbe con- 
fession áo far as Gajodhar.and Jagannath 
arè soncerned. 

No argument has been addressed to us as 

40 sentence, and the part which the appel. 
Jant admitted in his eonfegsion that he hed 
played in bringing about tha' death of the 
deceased was such that wa san see no 
ground for not inflicting the extreme penal- 
ty. The sase appears to us to fall, under 
section 114 of the Indian Penal Code. If 
the appellant after desoying the deceased 
into the clntshes of his murderers had re- 
tired before the murder was eommitted he 
would have been liable to bs punished as an 
abettor, Beirg present when the murder 
-was committed, he must be dcemsd to have 
committed the murder himself, 

Aseordingly, I would dismiss the appeal 
of Hinga, uphold his eonvietion, and, oon- 
firming the sentenee, direst that it be ehried 
into: cffeet in accordanes with law,. 

Lre, A.J 0., AND AsmwonrH, A, J. C,— 
(March 28, 1922),—A8 we diffar in ópinion 
in this case, the «ase with our opinions will 
be laid before the Judieial Commissioner for 
his opinion under the provisions of sestion 
499 of the Criminal Proscdure Code. 

Karudiva La, J. O.— (April 11, 19:2). — 
‘This is a Referenee under sestion 429 of 
the Code of Oriminal Prosedure in 4 
ense in which the appellant Hinga has 
been convicted on a charge of murdering 
Lalta Pasi on the night of the 2let 
September 1921, The learned Judges, 
who heard the appeal and the referente for 
the sonfirmation of the sentense of death 
passsd on the sppellant, differed in their 
view of the eviderise addueed and the sase 
has, therefore, been referred to ma for opinion. 

It appears tiit Lalita Pasi was living in 
the village Durgapurwa, a hamlet of 
‘Misni. On -the southwest «f it about 
2 20 fields away stands the  abedi of 
Nanskpur, a hamlet of ihe village Umra, 
where Gajodher used to live. Gajodhar had 
some pahi cultivation in the village Manone, 
whieh is about 14 miles ndrth of this locality. 
He used to stay there at times with are- 
lation of his named’ Kuddi. In 1327 Fasli 
he was ejected from rome land, whish he 
held in. thé village .Misni, by the proprietor 
of the Nilgaon estate, and the Bland, from 
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‘Pasi for eultivation. 
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which he was ejected, was given to Lalta 
It is said that Gajo- 
dhar was coneequéntly annoyed with  Laltà 
and allowed his sattlaé to graz3 in the fields, 
éultivated by the Jatter. On the 3rd Sep- 
tember Lalta made a report at the Police 
Station Sidhauli, stating that on the pre: 
vious évening at about threa gharis before 
sunset he found 10 or I2 heads of the oattlp 
grezing in his bajra fields, that Basu and 
Ram Ghulam were standing there, and that 
when he tried to drive those cattle and take 
them to the pound, they raised an alarm 
and two other persone, named Jagannath 
and Debi Nath, same up from the village 
and reroued,the tattle by forse (Exhibit D). 
He algo filed a somplaint in the Court af the 
Tahsildar-Magistrate of Sidhauli, for. the 
hearing of which the 23rd September 1921 
was fixed. Among the persons aecused were 
a Bon and a nephew of Gajodhar, 

On the evening of the 21st September 
1921 ab about a ghari after nightfall 
& persor, who dereribed himself as a sipahi 
of the Nilgaon ésiate, came to call -Lalta, 
saying that the Tahsildar of the Nilgaon 
eatate was at the village Shalijahánpur and 
wanted him there, Lalta took with him a 
lota, a string and a spare dhoft and ascom- 
panied him and was not thereafier seen 
alive. The presént appellant is said to he 
that person. ‘Narain, “tha son of Lalt:, 
states that he did not reeognise the man, 
who had come to eall his father, or seen 
his face, that hie father told him that a 
sipahi hal come to sall lim and that he 
saw his father going away with him; 
Mangrey, & neighbour, states that he heard 
a man calling out dnd enquiring where 
the house of Lalta was and be told him 
where it was and pointel out Lalta as 
he eame along. Mangrey admita that he. 
did not know the mau from before; bat 
in the Conrt of Session he indisated the 
appellant, Hinga, as the man who had comè 
to eall Lalta, adding that the Thanedar 
had suggested to bim that tha man with 
him dressed in a blask eoat waa the mar 
who went to eall Lalta, and toli him to 
Bay 80, : 

. As Lalta did not return home that night 
Narain searshed for him on the following 
morning, and fiadiny that the -Tadsildar 
did not come to-the village Shahjahanpar 
and that there was no trase of. his father, 
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he made & report on the 23rd September 
1921 at the Sidhanli Police Station at 6 
P. M, stating the seircumatances — under 
whièh . bis father left the housse and 
had not sinee returned or been traced. An 
investigation was started on the next dag at 7 
A.M, and i6 was aseertained that there was 
a kondon field, thé crop of which was 
beaten down io parts, On. the 26th Sep. 
tember 1921 the sasond offiser took down 
the statements of Panchu and Buddhu and 
astertained from them that they had 
been present in their thrashing floor on 
the night of the 21st September 
1921 and had heard the aries of some 
peran coming from the side of the kondon 
field shouting for help.and saying. that ha 
was being killed. These persons profess to 
have‘gons that aide to see what the matter 
was and to have resognised one of the 
assallants in the dark night by his voice 
as Gajodhar. A search of Gajodhar fol. 
lowed, and a Poliee constable was deputed 
to bring him and his relatives. On the 
28ih September 1921 Gajodhar was pro- 
ducad before him, Ths Offieer-in-charge 
of the Poliee Station had meanwhile arrived. 
He tosk down. tie atatentont of Gajodhar 
and ‘let him go and went -away himself 
too, leaving, the investigation in charge of 
the second ofiser, On theevening of the 
28th ‘September 1921 Hinga was brought 
from the village Manona. On the next day 
he is. said to have made a statement and 
pointed ont the dead body of Lalta, lying 
in a pond, where it was floating amid 
bushes, tied up in a  aholi by means 
of &* rope to which two earthen 
gharas were attashed. An inquest report 
was‘drawn up, in whish it waa stated that 
there was an injury on the skal 6 or 7 
fingers long, diselosing a frasture of. the 
bones (Exhibit B), hut the medisal evidense 
shows that no injury to the skull, the 
bones of whish ware éntire, or to the other 
paris of tha body, was nobieeàblas. 
The body...waa in an advanced state of 
deoimposition and in the opinion of 
the Medical Offiser the cause of death was not 
ascertainable, ; 

_. Phe. body was identified by Narain aad 
other pereons as that of Lalita. On the 
3)th Saptember 1921 Hinza was senc toa 
Magistrat, who reoJrded hia o ntassion on 
thei 3sdiOotober 31941, In; that ,.eonfession 


an order 
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he stated. that Gajodhar was his relation 
(mausia) and had asked him tə join in the 


murder, that he had gone to oal Lalta 


Pasi and had told him that the Tahsildar 
of the Nilgaon estate had eome to . Shah. 
jahanpur and wanted him, that Lalta aa. 


‘companied him up to the ber tree near tha 


kondon fiald, that he attacked him from 
bahind with a Jlafhi, that Gajodhar and 
another person joined him in killing him 
to death, and that the body was  anbse. 
quently tied up in a dhot and thrown int? 
the pond-at Shahjahanpur. This statement 
was retrasted before the Committing Magis. 
trate and the Sessions Judge: and the qued» 
tion is what valus can bə attached to it 
and how far it is corroborated by the 
other evidenee addused, 

Tf the dead body was discovered ia 
consequence of the confession, the corro. 
bsration would be , material, bnt the evi- 
denes produced about the time when the 
dead body was discovered is diserepant and 
it is difficult to say whether the discovery 
was made before the confession or after- 
wards. The learned Committing Magistrate 
observes that the confession was made after 
the aeensed had been three days in Jail: 
but the report on whieh the confession 
was recordsd is not on the record and no 
order requiring his produstion on the 3:d 
Ostober is traceable. On the lot October 
. Was passed that he 
to be sant to the Jail and kept Per 
from the other undər. trial prisoners, but 
it does not appear why his confession 
was not recorded on that date and 
whether the delay was due to an attempt 
to get & sonditional pardon given to him 
or to some other cause, Tho éonfesaion 
assribes to the accused a leadiog part 
in the murder, thongh he had no possible 
motive for it bayond hia distant ro. 
lationship with Gajodhar, at whoss in- 
stanse the murder is said to haye baen 
sommibted, Aecording to the eonfession 
tLe acsused gave two lath: blows, and 


when Lalia fell down and attempted to 


ran away, Gajodhar and another person 
eame up and belaboured him with lathis and 
then throttled him, but, as has been stated 
already, no marks of injury to the akull 
or bones were found anjwheré, It” ig 
surprising that assused ,shoull have been 
seat for from the village} Manona and 
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detained while Gajodhar was brought and 
let go, after his statement was taken down, 
though; Paneham and Buddhu ‘Had. impli- 
eated ‘him in their statements. It is alsó 
noliesable that though the seene of the 
‘attack had been located saveral days earlier 
the body remained undiscovered ‘till after 
tha arrival of the, appellant. - The body 
was found in an advaneed state of de" 
edmposition and must in the ' ordinary 
‘course have been badly stinking. Tho 
Shahjahanpur pond in whieh it was: situ- 
ated. is: elose to the abid?. Puople gə 
‘there for-fishing and in the ordinary course 
it eculd -hardly have remained unnoticed 
very long. There is a striking diserepsrisy 
‘between the. statement of the -Investigating 
Poliso Officer and Obaudhri Karamat‘Husain, 
the: only seareh witness examined, The 
former-statea that the body was diseovered 
between 4 and 5 P.X. after ` Hinga had 
.made-his statement, : while. the latter says 
that. he was sent: for at ‘doon and the 
wonfession..made half an hoar later. Be. 
‘fore the Committing Magistrate he said 
“that. the body was pointed ou‘: within an 
"hour cf bis arrival. Mobkam and Pancham; 
‘residents’ of -the village Manone, say that 
-they .saw the aesused going with Gajodhar 
"on the ‘evening of. Wednesday, that is, on 
the: day..tbe: murder was: eommitted ; but 
-if whatithey state is true (kuoh din bagi 
waha higt) the seensad sould hardly have 
-govered : a- distanse of 14 miles and réachcd 
vthe place where the deceased lived and 
ithe murder «as.ecmmitied a ghari- after 
"gunset > The evidenee of Paneku atid Bud. 
. dhu, -wbo profess to:bave heard the cr'es 
:of thè murdered man'on the nightof the 
murder but had. not mentioned the same 
:to any. person.till five days: later, was 
rightly . disbelieved by ine learned Ses: 
sions Judge. 


+ Od the evidense adduted the ponfess’ on 
"eabrot be secepted and the 'e:nviotion 
‘of the appellant santot stand. As pointed 
“out by Straight; J. in Queen- Empress v. 
' Babu Lal (4) ‘the failure of the proseeu. 
‘tion “in many cages ia dae to ihe inveterate 
desire’ of the investigating officer not to 
work tp fo the eonféssion but to get 
. held of a eonfession first and then wc.k 


< () 63 60d at p. s “AL W. N, (1884) 229; 4 Ind, 
: Dec. (Nys) 165 (F..B 
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from ib downwards. This is a ease. of 
that kind. Tae sasa is not freo from doubt 
ani the eorroboration affordad by the'alleg- 
ed disoovary of the body after, the am- 
fession wai rasorded is open . t2 . question: 
I woull agree, therefore, with the learned 
First: Additional Judiaial- Commissioner in 
giving the acsused the Benefit. of tha donbt 
and aeyiit him of ths offerse me urs 
he has been sharged. 

Lrus, A. J. O., AND ror A. E 0.- —- 
(April 12, 1992), —In ascordanse with the 
opinion. of the laarned Judieial Gommia: 
sionar the appeal is allowed, the: conviction 
and-sentenc).are seb aaide, the appellant 
is asquitted and he will ba ‘inmadistely re. 
leased from NRI: un 4e MÀ 

NH > CO TNT. 

B “Appeal allowed... , 


' 
atte d > t. Gd n 
* 
“a 
" h. 
* 


p 4 
arse 


j 
X 
2 ^ 
MADRAS HIGH COURT. ood 
O&tMINAL MI80E;tANEOUS id wo dé 
410 anp 411 oF 1921, : ; 
September 19, 1921, .: i 
Present :—Mr.. Justico pens aid. ur 

Mr. JustiosKamaraswamy.Sastri, «4 

` In re KOOHUNNI ELAYA:NAIR— . 

. PET TIONBR. S © ae KA 
Oriminal Procedure Code (Act V of. 1898), s 8B B4, 58, 
60, 177, 491—Martial Law Qrdinance (TL of , 1921), 
cls. 6, 16—Offence committed in Martial Law” area 
— Arresi of offender outsidé urea, legality of —Suimmahy 
Magistrate, remand by, of offender arrested ‘outside 
Martial Law area, legality Jaga eure ` corpus, writ 
of — Jurisdiction of High Court. >.. Sti A 
It is not illegal for a Sumuiary Magistrate appoint. 
ed under Martial Law Ordinance IL -of 1921.46 
remand a person arrested by the Police outside the 
Martial Law area but charged with the, commission 
of; cognizable offences within, the said area. Nor ig 
the arrest by the Police ‘outside thé ‘area illegal, as 
the Police only purport to exercise powers: vested 
in ray under the Criminal Procedure Code. [p..80, 
col, Ba) . 

^ The provisions of the Code of Criminal Procedure 
are nob abrogated or suspended by the introduction 
of Martial Law. The Courts constituted under-the 
‘Ordinance will follow, as far as possible, the pfo. 

cedure laid down in the Code. [p,..28, col. A 4. 
Per Spencer, J. ~The ordinary rule, as to Jurisdiction 
isthat ib ig the area within’ whioh hie éffencée is 


-eommitied and not the place "where the- ofender 
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- may be found that determines the Court which has 
_ jurisdiction to try the offence, [p. 28, col. 2.] 

T . Quere.—Whether the jurisdiction of the High 

Court to issue writsof habeas corpus is not excluded 

‘by olause 16 of Martial Law Ordinance II of 1921. 

_ [ p: 29,-col. 1.] 

Per Kumarasawami Bastri, J, Ol e 16 of the 
` Martial Law Ordinance does not refer to the general 
“jurisdiction of the High Court to issue writs of 
' habeas corpus. The section does not apply where 
. the acts of the Martial Law Magistrates are wholly 

#withont jurisdiction. [p. 80, col, 1] 

“A Magistrate appointed under clause 6 of the 
- Ordinance cannot try offences committed outside 
- the Martial Law area or hold Court outside. But 
. where he has powers as a Magistrate under the 
Criminal: Procedure Code, there is nothing in the 
Ordinance to prevent the exercise of functions 
' assigned to such Magistrate outside the area when 

~ the proceedings have not reached the stage of a 
_trial - but are only in the course of investigation 
` preliminary to the offender being charged before a 
" Magistrate, [p. 81, col. 1.] 

When & Magistrate, who is vested with more than 
one power, under one of which only he has power to 
order a remand, purports. to act in the exercise of 
another power which gives him no authority to do 
So, the case is one of irregularity which can be 
' cured by the amendment of the order where there 

is no prejudice to the accused. [p. 81. col. 1.] 


Cr. M. P, No. 469 or 1921, 
` . Petition praying that, in. the cireumstanees 
-Btated in the affidavit filed with Criminal 
-Mireellaneous Petition No. 411 of 1921, 
"on the fle of the High Coort, the High 
‘Court will be pleased to issue a writ of 
‘habeas corpts calling upon Mr, G. Batty, 
‘ga Summary Magistrate under the Martiel 
‘Law Ordiranee in South Malatar to c:iuse 
.the kody cf Koehunni Elaya Nair, peti- 
ttioner herein, to be produeed fcr the purp se 
of determinirg or adjudging the legality of 
, his detention. 
4 Or. M, P, No. 410 cr 1921. 


^ 


.^' Petiticn praying that, in tke sireumstanees 
stated in the affidavit filed with Criminal 
Mies llaneous Petition No. 411 of 1921, on the 
file of the High Covrt, the High Oourt will 
be pleased to issmed a writ of certiorcri re. 
moving to this Court fer the rurpose of 
being quashed the proeeedings of Mr. G. 
‘Batty, à Summary Magistrate, under the 
Martial Law Ordinance in South Malabar, 
ordering the arrest and delahan of the 
petitioner herein.. 


“,:-° Or, M, P, No. 411 cr 1921. 


por sy “reer 4 a? 


: Petiti ion praying. that, in the cireumstaneea 
S lated in the ‘affidavit filed therewith, the 
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High Court will be pleased to iesne an order 
direeting the release of the petitioner on 
bail pending trial of offenees, if any, against 
him. 

FAOTS appear from the judgment. 

Mr. S. Srint esa Áfyangar, for the Peti- 
tioner.— The astion of the Summary Magis- 
trate in ordering petitioner’s remand was 
‘Though the offense is alleged to 
have been sommitted in the Martial Law 
area, the petiliorer was outside the area 
at the time of his arrest. The order appoint- 
ing the Summary Magistrate only vasis in 
him jurisdistion to try offenses eommitted 
inside the Martial Law sraa. He ean neither 
hold Court cutside the area or exereise juris- 
diction over persons who are not within it, 
The words ‘in any administration area’ in 


‘clause 2 of the Ordinanca means within the 


ares and not for that ares, 

The Magistrate's order being clearly illegal 
is subject to revision by the High Oourt. 
The High Oourt has general power, even 
apart from the provisions of section 491, 
Oriminal Prosedure Code, toissue writs in tho 
nature of habeas corpus. Nataraja Iyer, In re 
(1), Ameer Khan, In the matier of (2). 

Mr. J. O. Adam, Pablic Prosesutor, 


. for. the Crown.—The Ordinanee does not 


override the general provisions of the Crimi- 
nal Frosedure Code. The Polise haye 
power to pursue an offender anywhere in 
British India in seognizatle cares. Tha 
offences were eommitted within the Martia" 
Law area and petitioner's eseapa outsida tha 
area will neither debar the Police from arrest- 
ing the offender nor the Magistrate befcre 
whom he is taken from remanding him to 
eustody. Here the Summary Magistrate is 
alaso an ordinary First Olass Magistrate’ under 
the Criminal Procedure Code, 
ORDER. 
Os, M. P. No, 409 or 1921. 

Spencer, J.— This is anapplieation for the 
issue of a writ of habeas corpus to esasa the 
person of Kochunni Elaya Nair to be brought 
bafore the High Court for the purpose of 
determining the legality of his detention, 
The  aeeompanying affidavit states that 
Kochunni Elaya Nair, the sesond Stanes of 


(1) 16 Ind, Cas, 755; 86 M, 72; 38 M, L, J, ROS, 
um M, W. N. 1012; 13 M, L. T. 367; 18 Or, I, J, 


ir 6 B. L, R, 892, 
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the Mannarghat Nair family, was arrested 


on September 3rd and imprisoned in the 
Palghat Sub-Jail, It is alleged that he 


' had, at the moment of arrest, just arrived 


at his own residense situated within the 
limits of. the Palghat Munieipality and that, 


after some questions being put to him as 


to the Moplah outbreak at Mannarghat, the 
Assistant Superintendent of Polise directed 
the lrspestor to take him into the Sub-Jail, 
that no warrant of arrest was shown to 


him and that he was not told anything 


about the offense with whieh he was 
&harged. He was accordingly taken to the 


.Sub.Jail, and on the 6th Septembar an appli. 
sation for bail was putin before the Sub. 


Divisional Magistrate of Pelghat,and was 
summarily rejected. Itis added that the 
Taluk of Palghat and. the town of Palghat 


within whieh the petitioner’s residenee and 


the Sub.Jail are situated, are outside the 
Martial Law area. 
The Publie Prosesutor informa us that he 


is instructed by the District Magistrate of 


“Malabar to say that the aseused is eharged 


with havingcommitted offences under seetions 
121, 395, 431, 436 and 330, Indian Penal Code 
aud. abetment of the same sommitted with. 
in Martial Law area and that he will be 
sent up for trisl by the Special Tribunal con- 
slituted under Ordinance No. III of 1521 of 
the Government of India published in tho 
Gazette of India, September 5, 1921, 

Mr. S, Srinivasa Iyengar, on behalf of the 
petitioner, contends, (1) that the saseused 
could not be legally arrested for an offence 
eommitted inside the Martial Law area when 
he was at the time of arrest at a place 
ontside it, and (2) that the Magistrate, Mr, 
Batty, before whom be was brovght and who 
refused to release him on bail, wan at 
Palghat, a plaea outside the Martial Law 


-area, and had no jurisdietion to exercise 


his powers ‘at the spot, seeing that clause 
6 of Ordinanse No, II of 1921, dated 26th 
August 1921, provides for the sonstitutioa of 
Symmary Courts of eriminal jurisdistion 
for the purposes of this Ordinanee in any 
administration’ area that may be proslaimed 
as a Martial Law area under olause 2, He 
argues that’ in any administration area ? 
means “ within the area" and not “for that 
area.” 

The first pola for whish the learned 
Vakil is sontending is a yery strange one, 
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It amounta to this that an offandér has 
only to slip out of the Martial Liaw area 
to be immune from arrest and trial for 
acts done by him insida that area. The 
ordinary rale as to jurisdiction la that it is 
the drea within which the offense is sommitted 
and not the placa where the offender may -be 

found that determines the’Court which has 
jutisdietion to try the offenas—-sea ` sestion 
177 of the Code of Oriminal Procedure. 
Sestion 54 0f the Criminal Prosedure Coda 
authorises any Polise Officer to arrest with- 
out a warrant and without an order 
from a Magistrate d person who has 
besn eoneerned in any eognisablo 
offense, and the offences refsrred to by 
the Pablie Peosesutor orsomeof them are 
eognízable óffencəas,  Sastion: 58 authorizes 
a Poliso Officer, for the purpose of arréat- 
ing without warrant any person whom he 
is authorised to arrest under this Chapter 
(V). tó pursue such psrsons into any place 
in British India. Séetion 60 directs a 
Police Officar making an arres: without 
warrant to take the person arrested without 
unnecessary delay before a Magistrate having 
jurisdistion in the ease, There is no alterna- 
tion of the law in this respest in caon- 
sequenca of the constitution of Martial Law 
Oonrts. The provisions of the Code of Cri. 
minal Procsdure are not abrogated or snspónd. 
ed by the introduction of Martial Lyw. On 
the ontrary, dlause 12 and the other 
slauses of Ordinanse No. I! indieate that 
the Qourts eonstituted under the Ordinanse 
will follow, as faras possible, the pr-oes. 
dure ‘aid down in the Code. Presumably, 
the Polisa will, as early as _ possible, 
take the petitioner into the Martial Liaw 
area and obtain the orders of a Ocart 
eonstituted under that Ordinanes, This they 
ean do without any order in the nature of 
an extradition order sesing that the whole 
of the Malabar District, a portion of British 
India, is- undar the admiaistration of th? 
British Government. Isi: for ths peti. 

tioner’s Vakil ta show that the Poliss astad 
withont jarisdistion ia this insia108, ani 
as ha has not suco:elel in doing this, tha 
first point raisad by him fails, 


Inow prosasd to dial with the sesond 
cantentioa raised. The powars vasted in this 
Court tə i'suo writs of habeas corpus in Phe. 
Prasidency Town, ara son&ained, in seatioa - 
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491 of the 
Analogous powers are given us by section 
456 in respeet of European British subjests in 
any part of our juzisdistion whether in 
the City of Madras or in the Mofussil, 
In Nateraja Iyer, In re (1) Sundara Iyer 
and Sadasiva Iyer, JJ. expressed 
an opinion, following Ameer Khan, In thea 
matter of (2), that the High Court. has, 
by virtue of elause 18 of the Charter Aot, 
power to issue writs of habeas corpus even 
outside the City of Madras and in respeet 
of all British subjests whatsoever. Assum- 
ing that those learned Judges were right in, 
this view, if we attempt to issue a writ of 
habeas corpus in this present ease, we are 
confronted with slanse 16 of Ordinanee No, 
IL of 1921 which declares that no Oourt 
shall have authority to make any order 
under sestion 491 of the Code of Criminal 
Prosedure or torevise any order of sentenee 
or to transfer any case from a Summary 
Court or have any jurisdietion of any 
kind in reapsci of any proceedings 
of the Summary Oourt. But Mr, Srinivasa 
Tyengar contends that if a Magie- 
trate vested with the powers of a Sam: 
mary Oourt in a Martial Law area steps 
ontsidà that area and attempts to exer- 
eise his functions ‘outside the territorial 
jurisdiction assigned to him by tha Or- 
dinanee, his acts will be illegal and subjeet to 
our sontrol and revision. We understand that 
Mr, Batty is the Sub-Divisional Magis. 


- 


trate of Palghat Division and that he. 


ordinarily exersises the powers ofa First 
Olass Magistrate in Palghat whieh is 
outsids the Martial Law ares. If then the 
petitioner was brought kefore him by the 
Polise as being the nearest Magistrate re- 
ferred to in eection 167 of the Code of 
Oriminal Prcecdure, he would, as Sub. 
Divisional Magistrate, have authority to 
authoriz3 the detention of the assnaed in 
such custody as he might think fit for 
& term not exeeeding 15 days: or, if. he 
had no jurisdiction .to try the oas2, he 
might order the acaused to be forwarded 
to-a Magistrate having such jurisdietion. 
If, on the otber band, when the prisoner 
was bronght before .Mr. Batty, he was 
purporting to act as a Court of Summary 
jurisdistion sonstituted by the Martial Law 
Ordiwance, what would ba the proper 
ofüer he.should make’ anon an application 


+ 
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being made to him P The proper course to 
ba taken by a Magistrate who has ma 
jurisdistion would beto desline jurisdiction 
and to reject the application on that ground, 
We must now ses what is the illegal ast 
whieh Mr. Batty is alleged to have 69m- 
mitted atcording to the affidavit attached 
to the petition. This affidavit states that, 
when an application for, bail was put in 
before the Sub-Divisional Magistrate on 
the 6th September, he summarily rejected tha 
applisation without even hearing the Vakil, 
Now. tosummarily reject an application would 
bs the only course open to a Magistrate 
who finds he has no jerisdiation to deal 
with it, and in this view there was no: 
thing illegal in the proeedure of Mr. Batty 
and no ast committed by him with whish 
we sould interfere, assuming that wa have 
fhe power to do so. It is not stated in 
the affidavit that Mr. Batty ordered the 
petitioner to be remanded to prison but 
it is alleged that it was the Assistant 
Supsrintendent of Polica who said "Better 
shove him in the Fort to-day” and direet- 
ed: the Inspestor to take him there. 

The result is that this point also 
&nd the application 18 dismissed. 

There is a sonnested Criminal Misesllaneous. 
Petition No. 410 of 1921 applying for the 
issue of a writ of cerizorart which fails and 
must be dismissed for the same reason. 

As regards Criminal Miscellaneous Petition 
No. 411. of 1921 whieh is an applisation to 
release the petitioner on bail, the information 
that we have ia that the petitioner is arrested 
in connestion with non-bailable offenees. No 
further details are before us, and in the 
absense of sueh details we would not in 
any case exersise a discretion in petitioner's 
favour. That pstition is also dismissed. 

KUMARASWAMI SASTRI, J.—This is an appli- 
estion for the.issue of & writ of habeas 
corpus by the petitioner who is charged 
with having eommitted offenses under mea. 
tions 121, 895, 431, 436 and 380 of the Indian 
Penal] Code alleged to have besn sommitted , 
by him within the area proalaimed to be 
uuder Martial Law. He was arrested by 
the Polise while he was in, Palghat, a place 
ontside the area” and was remanded to Jail 
by Mr. Batty (who is the Sub. Divisional 
Magistrate of the Palghat Division and also 


fails 


‘a Magistrate invested with summary powera 


of trial under the. Martial Law: Ordi« 
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ahec) under orders of the Military Com. 
mander for the purpcse of the petitioner 
-baing sent for trial before the Special Tribunal 
eonstituted under Ordinance IIL of 1921. 
The grounds urged on petitioner's bshalf 
are, (1) that the Polica had no power to 
arrest & person who commits an offence 
within the Martial Law area but is fonud 
outside, (2) that the jurisdiction of Sum- 
mary Courts and of Magistrates empowered 
to try offences conferred by Ordinanes IT 
of 1921 is purely territorial and that eon- 
sequently Mr. Batty who purported to aci 
ai a Martial Law Magistrate outside the 
Martial Law area was without jurisdiction 
thus making the detention in Jail illegal. 
Tt was also eontended that the Special 
Tribunal constituted under  Ordinanse III 
would have no power to try offenders who 
ata found outside the Martial Law area even 
though the offenses were sommitted within 
the area, I do not think it necossary ‘to 
go"into this question which is one t5 bs 
desided by the Tribunal when the peti- 
tioner is placad before it for trial. 

The power of the High Coari, as an 
abstract question of law, to issus a writ of 
habeas corpus in the present eass is not 
sontested by the Publie Prosecutor, though 
he contends that the fasts of | the 6289 
will not justify the High Oourt in issuing the 
writ, It has been held in Na£araja lyer, In re 
(1) and Ameer Khan, In the matter of (2), that 
the Court bas jurisdistion, having inherited 
the power from the Supreme Oourt. This 
jurisdistion is apart from the power con. 
ferred by section 491 of the Code of Ori- 
minal Prosedure and is in no way ourtail- 
ed by. the provisions of the ssation. Tha 
Martial Law Ordinanee exeludes powers con- 
ferred by section 491 and does not refer 
to. the general jurisdiction to issue the writ, 
Moreover, section 16 sannot apply to enses 
where the asta of the Martial Law Magis» 
trate are: wholly without jurisdietion, for 
example, when he proseeds to plases outside 
.the Martial Law area and tries persons, 
or passes sentences. 16 only applies to acts 
done within the jurisdistion and powers 
conferred by the Ordinance, however illegal 
or irregular such asts may he, aud not to 
progeedings passed wholly without jaris- 
dietion. | 
^ As regards the frat contention, I do not 
gee anything -in the Martial Law Ordi- 


nanses which prohibits the arrest of persons. 
who somm'/t offences inside the Martial 
Law area but escapa outside, The Panal. 
Code has not bean abrogated within Bush 
areas and so far as the arrest of sush 
offenders is eoneerned the provisions of tha 
Uode of Criminal Proosdure will apply co 
far as the arrest outside is .cone:rned,. 
Sestion 54 of the Code of Criminal : Pro- 
sedure gives the Police power to arresh, 
without a warrant a person who is eharged - 
with the offenees with whieh the petitioner. 
is sharged, and it seams to me that it 
makes no difference where the offense:was 
eommitted so long as it is within British 
India. Ssation 6J dirests that the person 
arrested should b3 produsad without un- 
nesessary delay before a Magistrate having 
jurisdistion in the case or before itha 
Offiser-in-charge of a Poliee Station, Under 
section 167 a Magistrate, whether he has 
jurisdistion or not to try the cass, oan. 
order detention of the assussd in cuitody 
for a period not exeeeding 15 days and 
if be has no jurisdiction to try the ease 
he ean order the assunsed to ba taken to 
the Magistrate having jurisdiction, Mr. 
Batty as Snob-Divisional Magistrate had 
power to remand the petitioner. 


. As regarda the sseond objection it must 
be borne in mind that under sestion 6; of. 
the Ordinanes it ia only persons who ara. 
already Magistrates that are appointed 
under the provisions of the Code of Crimi- 
nal Prosedure to exersise the power of&. 
Summary Court, It is a spesifie power eon. 
ferred on one. who has the other ordjnary. 
powera of a Magistrate. There .ean ba 
little doubt that their ‘powers to sit as 
Magistrates trying offenders brought before. 
the Summary Oourts for trial are purely 
territorial and that they seannot exereisa 
their powers of.trial outside the Martial Law - 
area. Seetion 2 provides that Martial Law 
shall bein forse and the provisions of the 
Ordinance shall apply.iu the area specified. 
in the Sshedule and such other areas as 
the Governor-Ganeral in Counsil may by 
Notifisation dirzet. Sestion 3 refers tothe 
administration of Martial Law in any area 
in which Martial Law ia inforee. Section 
6 provides for the establishment of Summary 
Üouris in any administrative ares. Seetion 


7 .direets that no Summary Court shat. 


* 
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tiy‘ sry Gffence unlems sueh offence was 
sommitted in the administration araa in 


whieh “the  Coutt is eonstituted. These 
provisions make it elear that a Magistrate 


appointed under section . 6 eannot try 
offentes committed outside the area or: 
hold Court cutside, There is, however, 


nothing in the Ordinance to show that, as 
Magistrates appointed under the Code : of 
Oritninal Procedure, they eannot exercise 
the fonctions assigned to such Magistrates: 
outside the area when the proceeditgs 
havs rot reached the stage of a trial. 
but are only. tn the course of investiga- 
iion prélimirary to the offender -being 
charged before a Magistrate, When a 
Divisional Magistrate is also appointed 
to try offerces uncer seetion 6 there is 
nothing to rrevent his exercising the. 
ordinary powers «f a Magistrate outside. 
the area and arresting and remanding per- 


sons who sre eharged with offenecs inside: 


the Martial Law area with a view to their 
being ‘brought to trial inside the area or 
before the Spesial Tribunal,- 

‘Even if Mr, Batty was technisally wrong 
in seling in his obpasity of Spesial Ma. 
gistrate, L think: the defect would only’ 
be an irregularity, as his aet ^ would baye“ 
been perfectly legal if he had aested as: 
Sub.Divisional Magistrate. When a Ma- 
gistraté, who is vested. with more than one: 
power, under one of whish only «be bas. 
power to order a remand, -purports to . act 
in the exercise of another power whieh' 
gives. him no authority to do so, the case: 
is ore ‘of irregularity whieh ean be cured: 
by the. amendment of the order where: 
there is no prejudice to the accused.. it 
is" not shown that the aseused» would be 
in, a better position if Mr. Batty. had 
issued the order in his sapasity of. Sub.. 
Divisional Magistrate. 

In eases like the present when the ar- 
rest itself. ia not illegal and the offenees 
are non-bailable I do not think the High 
Court will bs exersising a proper dia 
cretion in directing the iesue of a writ 
and diresting the acsnsed to be brought 
before it. Even assuming thatthe remand 
is irregular there is nothing to prevent 
the Poliee from arresting the asoused the 
inoment after his release is ordered and 
taking him before the nearest Magistrate 
and getting a remand. If it is brought 


- before me, 
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to the. notice of the Court that the Ma- 
gistrate ordering the remand ought to have 
aeted in one capasity rather than in an- 
other the proper course will bs for the 
High Court to‘ direst the Magistrate to 
remand the &eensed acsording to law. 

There is also another reason why I do 
not think I ought to interfere at this stage. 
While the ease was baing argued the 
Government constituted the Special Tri- 
bunal before which the petitioner would 
be sent for trial. Sestion 6, clause 1 of 
Ordinanee lI[ of 1921 dispenses with the 
committal of the accused for trial and 
all. that has to be done is for petitioner 
to be taken before it for trial. He ean 
apply for bail to the Tribunal as it has 
all the powers of a Court of Session hav- 
ing original jurisdistion and as appeals 
from the Tribunal lie to the High Court 
he can move this Court if bailis wrongly 
refused, He has, therefore, an adequate 
remedy. 1 dismiss the petition for a 
habeas corpus. 


The petition for the issue of & writ of 
certiorars is not pressed and is dismissed. ' 

I do’ not think that I ought, at this 
staga and on the  ssanty materials 
to direst the release of tha 
petitioner on bail and I aesordingly dis. 
miss the petition "without ` prejtidiea to 
his applying, later on, 'if he ‘is »o ade 
ved, : 
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ALLAHABAD HIGH COURT. 
Ormian Revision No. 279 or 1922, 
, June 28, 1922. 

Fresent :-—Mr. Justica Walsh and 
. Mr, Justiae Ryves. 
KOHNA RAM APPLICANT 
: versus 


EMPEROR—Oprosite PARTY. 
Practice— Criminal ‘revision—Case referred’ by 
- Sessions Judge for enhancement of sentence—Applica- 
‘tion by accused thereafter on the merits, whether barred 
— Alternative charges—Oomplainant, whether can alter 
election . 


. The mere fact that a reference has been made to’ 
the High Court by & Sessions: Judge for enhance- 
ment of sentence, has not the effect of depriving 
the accused of the right to apply to the High Court 
1n revision. 

It is contrary to public policy and’ to the 
recognised principles of the administration of the 
Oriminal Law that when a charge has been launched 
which requires: sanction by a partioular authority 
and that apthority has refused sanction, to hold that 
itis open to a complainant to alter his election, 
shift his und and starta fresh charge on an 
alternative section which does not require sanction.. 

. Criminal .revision from an order of the 
Sessions Judge, Saharanpur. 

Mr, Saila Nath Mukerji, for the Applicant. 

"Mr. R. Maleomscn (Assistant Government 
Advosate), for tho Crown. `, . 

j JUDGMENT. . | aa 
“Warsa, J—In our opinion this applica- 
tion must  sueceed. The fact that the 
matter’ has bean in one form before another 
Judge of this Court is irrelevant, li: was 
referred to this Court by the Sessions Judge 
for enhancement of sentence. A learned 
Judge of this Court looked into the matter 
and came tothe conclusion that there was 
no ground for issuing notice. It would 
amount toa denial of justice to accept the 
argument of the Assistant Government 
Advoeate that a referenca by a Sessions 
Judge whish this Court.may or may not see 
fit in its discretion to, entertain, resulted 
in depriving 8 convicted person of the 
right to „apply to this Court in revision, 


. *It by no means follows from this view. 


that any acsused person bas the right to 
come in fevision more than onse, At any 
rate he ‘would-come with little hope of 
success, The mere faet that he had failed 
on his first applieation to raisa the point 
whieh he relied upon in his second, would 
give a discretionary power not to enter- 
tain the seeond applisationjat all. 
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On the second point I hold a very clear’ 
view, without going into the authorities at. 
all which have been diseussed in a very: 
able judgment by the Seesions Judge who 
has taken a very elear view of the matter, 
that there is one fast in this ease whioh 
marks it off from any sase whieh has baen 
cited in argument, . The sharge might have 
been made against the aesused under section 
182 or gestion 211,but ib seems to me to-*b3 
contrary io publie policy and to the re. 
eognised prinsiples of the administration of 
the Criminal Law that. when a eharge has. 
been launched whisk requires sanotion by 
a pariieuler anthority aad that authority 
has refused sanetion, to hold that it is open 
to a complainant to alter his eleetion, shift his 
ground and start & fresh eharge on an alter- 
native seation whish does not require sanst{ion. 
He should have thought of that before, A. 
useful test to my mind is to assume that 
the charge under. seetion 182. had been 
permitted to proceed to judgment; if it had 
resulted in a -eonviction whieh was subse: 
quently set aside for want of sanetion, or, 
on-the other hand, in an aequittal also for 
want of sanetion, it ssems to me that’ 
under section 403, Oriminal Procedure Code, 
that fast would have been an answer to a. 
subsequent charge under sestion 211, The 
point may seem technical buta question’ of: 
prinsipls is involved, and, however right. 
the. eonviation in this ease may have, been 
on the merits, I, think, the only’ esurse is 
to entertain this applieation and quash the: 
eonvietion,, The conviction is, therefore, set. 
aside, The fine, if paid, must be refund. 
ed. ns À i ' : ' 

Ryrvas,.J.—I1 agree, 

By tee Court.—We aceept the applieation 
in revision and.quash the conviction. The 
fine, if paid, must be refunded. , vss 
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ABDUL LATIF €, TAR MAHOMED. 


. BOMBAY HIGH COURT. 
‘Oraina Crvir, Joaisprerion Apeaat No, 143 
oF 1521. 

June 2!, 1922. 
` Present: —Sir Lallubhai Shah, Kr, Acting 

"Obist Justics, and Me Justico Orump. 
“ABDUL LATIF USMAN—Dazrenpavr— 

l APPELLANT 

: VETEUS - 

KHAJI TAR MAHOMUD —PGAINTIPE — 
NP ‘Responoent. : 
^ “Criminal Procedure.Code (Act V of 1898), s. 195 (7) 
Sanction io prosecule—Judge of High Court exercis- 
mg Original Civil Jurisdiction, refusing to grant 


,* 


*éanction —4A ppeal, forum. of. 

A Judge of a High Court sitting in the exercise 
of Original Civil Jurisdiction is a Court subject 
to the Appellate Jurisdiction of that-High Court, 
so where a Judge im the exercise of such :juris- 
diction .grants, or refuses to' grant, sanction to 
<prosecute, an appeal lies by virtue of clause (7! 
of section 195 of the Criminal Procedure Code, to 
: dhe same High Court, ‘on the Appellate Side, 

Per Shah, C. J... Quzre:—Whether an order re- 
‘fusing to grant sanction to prosecute under section 
195, Criminal Procedure (ode, ‘is a judgment 
within the medniug of clause 15 of the Bombay 
-High-Court Letters Patent, 


«Appeal from the-order of Mr. Justice Kanga, 

Mr. -Velinkar,-for the Appellant. ; 

Mr. Qoltman, for the Rasvondent. 
uM" JUDGMENT.» ; 

Saan, Ae. O.-J.—This is ‘an app3al from 
dha. order of Mr... Justisa Kanga refasing 
‘to grant sanction which was applied for 
chy the defendant in Suit No. 2600 of 1920. 
The sanction to prosesute was asked for 
4n respset of a letter dated 16th Octobsr 
1920 ‘(Exhibit 4), which was said to have 
‘been forged and also in raspet of a state. 
ment made by respondent No. L as regards the 
setilament of ths. July shipment whish was 
a matter in dispute beiweeen the parties. 
It is not necossary, for the purpose of this 
appasl, to state in detail the facts relat- 
ing to the suit. The suit was decided on the 
9th August 19:0, when it was consaded by 
‘the plaintiffs that there was a settlement in 
respect of the July shipment, 

„An objestion has been taken on babalf 
of fhe respondents that no appeal lies because 
the subordinata Qourt sontemplated by 
seotion 195, Oriminal Prosedure Code, is a 
Court other than a High Ocurt and ‘that, 
thprefore, there sould he no appeal under 
that sestion fromthe order of a Judge of 


3 


. Patent appeals would 
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‘the same ‘Court, It seama to me, however, 


that the preliminary objection mast bs 
dizallowad. Sub-seotion (7) of section 195 


-providas-that, for tha puvposa of this section, 


every Court shall ba dsemad to ba subar- 
dinate only tothe Court to which ‘appeals 
from the judgm3nt sf that Court ordinarily 
lie. In the present case there could be no 
doubt that under clausa 15 of the Lettera 
ordinary lie from 
the judgments of a siogls Judge exarcising 
Qriginal Civil Jurisdiction to thia Court, 
that is, the Oourt of “Appeal on the Original 
Side. It is true that, generally speaking, 
the subordinate Oourt osatemplatei by 
section 195, Criminal Procedura Onsde, 
ia & Court different from tha Court to whish 
the appeals would ordinarily lie. But, having 
regard to the words of tha sastion, it reams to 
‘ms clear that, for the purpose of section 
195, the Court from whose crder the present 
appeal ia preferred is a Court from whose 
judgmeat an appeal would ordinarily lie to 
this Court and, therefore, the present . appeal 
asking us to grant the ranciion and to revoka 
-the order rafusing to grant the sanction 
is competent, 1t may be, though it hai 
not been suggested, that sub-section (7) 
really provides for the three classes of easas 
mentioned in elanse3 (a), (bY and (c) of that 
Jsub-sestion. I do not think, howavsr, that 
hose spacifis  provisioas are rastrictive of 
the general ' rale containsd in that 
Bub-ssetion dafiniog  subordinstion for the 
purpoje of -ascHon 155. it is not 
“necaszary for the purpose of this 
saga to deside, whether, apart from ssetion 
19%, an appsal would be competent under 
slausa 15 of the Lettera Patant. As at 
present advised, I doubt whather au ordar 
refasiug to grant a sinstion to .prosseute 
under sestion 195, Oriminal Procadare 
Code, is a judgment within the meaning 
of clause 15. I basa my desisioa on the 
preliminary objection wssn tha terms of 
saction 195, Criminal Procadare Code. " 
* * 2d EA 

I desire to add that iya have’ treated the 
proseedings as having been taken under 
seetioa 195 of the Cade of Oriminal Pro. 
cadure: if the learned Jadga sonsidere’d the 
matter under sestion 476, Criminal Proa. 
dura Code, if is clear that thera would ‘bg 
no appeal. The Rule nse? obtained by the 
appellanta in the Trial C:srü doas not jp 


^- 


t 
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terms refer to: sestion 195. This aspect of 
the ease was rot referred to in the ‘argument, 
and as both parties treated the ease as faliing 
under section 195, Oriminal Proesdure Oode, 
we have dealt with it on that footing. 
Crump, J.—As totke merits of this ease 
I donot find it resessary to add- anything 
to the judgment just delivered, But, so far 
as it concerns the question about our jarisdia- 
tion to hear this appeal, I should like to 
say this mush. Clause (6) of séction 195 
of the Code of Criminal Prosedure lays down 
a general rule as to appeals. In a case 
where a sanetion .has been granted by any 
authority, such-sanclion san be revoked: or 
granted by any authority t» which the 
authority giving or refusing it is subordirate. 
Clause (7) lays down a spesial rule as regards 
Courts, andthe test of subordination for 
the purpose of that slance is whether an 
appeal ordinarily liea: from the Oourt whieh 
granted tha eanation to the Court whieh 
is asked to revoke it, Now, -if that is the 
test, it is, I think, clear that, inasmuoh 
as the Judge who heard this matter. was 
sitting as a Court and inasmueh as the 
appeal ordinarily lies from his judgment by 
virtue - of elause 15 ofthe Letters Patent 
to a Beneh of two Judges sitting as a Court, 
therefore, we have here the jurisdiction 
sonferred by olanse (7) of section 195 of the 
Criminal Proeedure Code, That: being so, 
it is open to us to seonsider whether the 
sanction which has: been refused here should 
or . should not be granted, : 
Whether, apart from the provisions of 
the Oode-of Oriminal Procedure, an appeal 
lies under elause 15 of the Letters ‘Patent 
from .the order refusing -sanetion, : is 
4 .question on whieh I express no opinion, 
We O. å, Appeal dismissed, : 


4 





PATNA HIGH COURT. 
"  OntuiXAL Revision No. 538 or 1920, 
December 2, 1920, 
Present 1 —Mr. Justieo Jwala Prasad. 
[TILOKI RAI—ler PARTY— PETITIONER 


tersus » ` 
EMPEROR rtaroves BHAIRO SINGH ' 
s AND OTHERS — OPPOSITE PARTY, 


Criminal Procedure: Code. (Act«V of 1898); es, 144, 
la6— Proceedings unfer s. 144—District Magistrate, 


jurisdiction of, to direct substitution of proceedings 


ynder a, 146— Procedtre, 


INDIAN OASES, 


(1999 


A District Magistrate setting aside an order by 
a Subordinate Magistrate’ under section t44 of the 
Criminal Procedure Code, .has no jurisdiction >to 
direct him to substitute therefor a proceeding under 
section 145 of the, Code As the Superior ' ourt, 
the District Magistrate can' only recommend to the 
Magistrate concerned to draw up 4 - proceeding 
under section 14^, if he is satisfied that the dispute 
ig likely to cause a: breach of the. peace, and it is 
open to'the Magistrate to look into' the circum. 
stances and to find: out > whether, in the circum- 
stances of the case, a proceeding under section 146 
of the Code ghould or should:not be instituted. 

Rash Behari Singh v Emperor, v9 Ind.’ as 328; 1 
P. L. W. 26%: 18 Or, L. J 488, Kailash Chandra. Pal 
v. Künja Behari Poddar, ?4 O. 8901; 1 U. W. N. 893: 12 
Ind. Deo, UN. s.) 928, Sahdeb Singh v. Jumon Jolaha, 
44 Ind; Cas, 386; 4 P. L; W. 195; 19 Cr. L. J. 820, 
referred to. : | 

Application for revision against the Order 
of the Distriet Magistrate, Bhagalpur, dated 
the 5th October 1920. 

Mr. G. O. Pal, for the Petitioner. 

Messrs. A. B. Mukeries and H, P. Sinha, for 
the Opposite Party. : "m 

JUDGMENT.—Thias is an applieation 
against an order of the Distriot Magistrate 
of Bhagalpur, dated the 5th Ostobsr 1920, 
setting aside an order -under sastion 144 of 
the Code of Criminal Prosedure passed by 
the Deputy Magistrate of the Distrist, and 
diresting that “seetion 145, Criminal Pro- 
ecdure Code, order may be substituted for it 
(section 144, Criminal Procedure: Code) by 
the Sub-Divisional Offieer." | — 

Both the parties purpott to have purehased 
the land in dispute fram one Bandu Mandar, 
the lst party, by‘a kabala dated the 5th 
January 1920, and the 2nd party by three 
kabalas with respest to différent portions of 
the land, dated 1zth November 1919, ‘2nd 
January 1920 and the 27th January 1920. 
The 1st party ‘informed the Pólice as well as 
complained to the Magistrate of an inter- 
forense by the 2nd partyin the cultivation 
of the land in question, The matter was 
referred to the Police: and the Sub-Inspestor 
of Poliee reported in favour of the'1lst pariy 
and prayed for orders under sections 107 and 
144 of the Code of Criminal Proeedure on tha 
ground that there'was a terious danger to the 
breaseh of the peace. . | ‘ 

On the 25th August 1920 the Magistrate 
issued a notise under section 144 of thé 
Code of Criminal Procedure" against’the 2nd 
party. However, on the 4th of September 
‘the Magistrate overruled the objestien of 
the 2nd party ‘and refused to revoke thé 
order under section 144 of the Code "passed 
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on the 25th August. Amggrieved by this 
order, the 2nd party moved the Distriet 
Magistrate. 

The Distrist Magistrate held that as the 
dispute was regarding land, the title and 
possession of either side being not clear from 
the record. it wase fit case for a proseeding 
under section 145 of the Code of Criminal 
Psosedure, He accordingly set aside the order 
under seetion 144, and directed a proceeding 
under section 145 to be substituted for it by 
the Sab- Divisional Offieer, 

The view taken by the Distriot Magistrate 
that this was a fit ease for a proteediog under 
gestion 145 is perfeetly sound, A mere state. 
meut of the case as detailed abova is suffisient 
to indicate that the possession over the prop- 
erty:is disputed, both parties elaiming the 
land on the strevgth of resent sale-deeds 
from the original holder The order of the 
District Magistrate under section 145 is, 
therefore, unimpeachable and, as a matter of 
fact, Mr. Pal concades that. 

‘Mr.: Pa), however, disputes the validity 
ottha:order made by the Distriet Magistrate 
diresting the Sab-Divisional Officsr to sub. 
Btitute.145 proseediog for the 14% prosseding. 
He: supports hia aontention by referring to the 
L ‘of Rash Behari Singh v, Emperor 
“(land Kailash Ohandra Fal v. Kunja Behuri 
Poddar (2). Mr. Mukerjee, appearing on 
bahalf of ths Opposite Party (2nd Party), 
.repliós to the eontention by o ting the case of 
Sahdeb singh v. Jumon Jolaha (3).. I have 
considered these authorities. It appears to 
me plain that sestion 145 of the Code 
of Orimjnal Prosedure requires the Magistrate 
instituting the proeseding to satisfy himaelf 
upon the material before him as to the 
existenee of a dispute likely to eanse a breash 
of the pease. In this view the superior Oourt 
ean only resommend to the Magistrate eon- 
cerned to draw up the proseeding if he is 
satisfied that the dispute is likely to sause a 
breash ‘of the pease, The ordér of the 
Distriet Magistrate directing the Sub-Divi- 
sional. Offiser to substitute 145 proseeding for 
144.is certainly wrong. The Sab- Divisional 
Offieer, however, on the 29th Ostóber already 
drew up a proeeeding under sestion 145. In 


D 89 Ind, Cas, 828; 1 "P, L. W, 258; 18 Or. L, J. 

D 2440. 891; 1 O: W.N. 393; 12 Ind, Dec; (x. s.) 
Bey 

(3) 44 Ind, Cas, 336; 4P. D, W. 105; 19 Or, L. Je 
920. ; 
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that procaeding he distinctly refers to the 
Polioe report of the 24th August as diselosing 
materials for his baing satisüed as to the 
existense of a dispute lik:ly to disturb the 
publie ‘pease. The order under sestion 144 
having been set aside, the cise was sent back 
to him. It was certainly open to the Magis- 
trate to look into the sircumstanees and to 
find aut whether, in the círeumstanoss of the 
ease, a procseding undersaction 145 of the 
Code should or should not be instituted.. He 
has done so and there is material on the 
resord to justify his action As a matter of 
fast, the ist party itself moved the Authorities, 
both the Polise and the Magistrate, for an 
intervention in order to prevent a serious 
breach of the paaca. It is not denisd even 
at thie stage that there is an existenee Df 
auth adispute and from the nature of the 
dispute there is sertainly a danger to ths 
imminent breash. of the peasa. Under 
sush cirenmstanees, [ do. not think that the 
procseding now drawn up by the Deputy 
Magistrate should bə set aside, It must 
proosed in assordanee with law. 

The result i3 that tha applieation is 
rejestad, 

W. 0. A, 


Rule discharged. - 


ALLAHABAD HIGH COURT, 
Oriminat Revision No. 255 or 1923, 
June 23, 1922. ; 
Present: —M v Justice Ryvens, 
GOPI KHATIK —A sPLIOATION 
versus 
EMPHEROR—Obppostre Parry, 


Sureties — Magistrate, duty of—~Police report, ‘acting 
on, illegal, 


A Magistrate ought not to reject sureties on the 
report of the Police : when sureties are offered, it is 
the duty of the Magistrate to accept them, unless he 
is satisfied that they are not proper persons, 


Urimioal revision from an order of tha 
District Magistrate, Azamgarh, 

Mr. Neral Ohant Vatsh, for the Applieant, 

Mr. B. Malcomson (As-istant Government 
Advocate), for the Urown. 

JUDGMENT,—lIn revision, I do not think 
Iam entitled to question the order itaelf, but 
it seems to me that the learned Magistrat 
is wrong in rejesting the sureties on the. 
report of the Police. 1t has been laid down 
in this Court for many years that’ when 
süretiəs are offered, it is the duty of the 
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. Court to ascept them, unless the Court itself 


is satisfied that they are nob .proper personi. 
With these remarks I order the resord to be 
returned, The applieation is rejected. 

OW, 0. A. Application rejected, 


“NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
ORIMINAL Reviston No, 88-8 or 1922, 
< July 21, 1922. 
"Present ; —Mr, Prideaux, A. J. O, 
MiRABAX—ACOUSED—ÀAPPLIOANT 
versus 


. "EMPEROR—Non- APPLICANT, 

‘Civil Procedure Code (Act V of 1908), O. XVIII, rr. 
"5, ‘8—-Provistons about  inlerpretations — Directory 
.~—Denosition interpreted by reader, Judge and Pleader 
mot attending—Prosecution for perjury—Validity— 
“Charge for perjury—Eaact words in deposition not 
used—Irregularity whether curuble—Oriminal Pro- 


~cedure Qode. (Act V of 1898), s. 637. 


The provisions of O. XVIII, rr. 6 and 6 of the Civil 
*Procedure Code are directory and non-compliance 
with them does nob render the deposition inadmis- 
sible «at a ‘subsequent trial of the deponent for 
perjury. [p. 87, col, 2.] 

Elahi Baksha Kazi v, Emperor, 45 Ind, Cas, 268; 45 
C: 826; '21 O, L. de WIT; 22 0, W, N. 646; 19 Cr. L. J. 
498, followed. 

Nalluri Chenchiah, In re, 50, Ind. Cas, 987, 42 M. 
56l; 86 M. L. J, 296; 9 L. W. 319; (1919) M. W. N. 
' 183; 25 M... T. .356; 20 Cr. L, J. 379, Kamatchinathan 

Chetty v. Emperor, 25 M, 808,2 Cr. L, J. 60, Mohendra 
Nath. Misser v. Emperor, 12 O. W. N. 845; 8 Cr. L, J. 
116, Emperor v. Jagat Ram, 47 Ind Cas, 872; 28 P, R. 
1918 Or.; 19 Or L J. 972; 89 P. W. R. 1918 Cr; 16 
P. L. R. 1919, Kahn Singh v. Empress, 25 P. R. 1820 
Or,, Imam Din v. Niamat Ullah, 58 Ind. Cas. 830; 1 
L. 361; 21 Cr. L. J. 880; 10 P. W. B. 1920 Or, re- 
ferred to. 

‘Ifithe.deposition -has not been read over to the 
witness in the presence of the Presiding Judge, it 

does: nob . prove itself under section Su of the Evi- 


dence Act, but ib may be proved in some other way, ° 


"The Judge who recorded it can prove it or the 

‘accused can admit it, section 91 of the Evidence Act 
merely excluding the oral contents of'a deposition 
Chat at making it inadmissible in evidence. [p, 37, 
col, 2. 

If a deposition has been interpreted by the Header 
working in the same room.as the Judge, even though 
“the Judge ard the Pleaders for the parties did not 
attend to the interpretation, there has-been sufficient 
xompliance:for ‘all purposgs with the provisions 
of O. XVIII, r..5 of the Oivil Procedure Oode and a 
‘fleposition so ‘interpreted proves itself under the 
“provisions of section 80 of the Evidence Aot. 
‘wool, 2: p. 38, col, 1, 

{Phe failure to enter in acharge for perjury under 
“section 198 Indian Penal Gade the actnal words used 
"in a deposition is at the most an irregularity cured 
i : 
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-next friend sued for posssssion of 


-statement you: knew to be “false.” 
‘viction under sestion 193 has bean affirmed, 


[p. 87, 


(1922 


by section 587 of the Code of the Criminal Procedure, 
[ p. 87, col. }.] 

Revision against an order of the Sessions 
Judge, Akola, dated the 30th May:1922, in 
Criminal Appeal No. 102 of 1922, 

Mr. A. V. Khare, for tha Applicant, 

Mr. G. P. Dick, for the Orown, 

JUDGMENT,—The fasts found 
ease are these, One Gani, a minor, 


in this 
by his 
eertain 
houses at Khamgaon io oscupation of one 
Nura who was alleged to he plaintiff'a 
lessee. 

Nura slaimed the housas as his own. 
The plaintiff produeed an aseount-book 
said ‘to sontain entries of the payment of 
rent by Nura in that person’s handwriting, 
inslnding an entry for the sum of 
Ra, 22-8-0, The applicant, Mirabax, was sited 


a8 a witness for the plaint ff and examined 


on the 4th February. 1921, Referring to 
this entry of Rs, 22-8.0 he stated on affirma- 
tion :— 

" About 2 years ago there wasa contrast 
of lease between the plaintiff's mother:and 
the defendant when the defendant agreed 
to pay Hs. 5 as rent per month. The 
defendant .paid Rs. 22-8.0 to plaintiff’s 
mother in my presencs. The defendant 
made an entry in the ascount-book, I did 
not read -thit:;entry and so Í do not -know 
what he wrote there." ° Xox 

Later he stated: “The entry of Rs, 22.8.0 
and the metter in front of them are 
not in my handwriting, I sometimes make 
the entries in this acsount-book. ‘(After 
an examination of the book) I do nos find 
any entry in my handwriting.” 

As a matter of faot the entry regarding 
the payment of Rs. 22-8.0 was in Mirabax's 
handwriting. Nora then applied for sane. 
tion to proseouís Mirabax for perjury and 
sanetion was given, The applicant -was 
tried and convieted. The charge in the sase 
runs: “That you on or about the 4th day 


.of February, 1521, at Khamgaon, stated in 


evidence that the entry (Exhibit P-4) was 
in the handwriting of complainant which 
The oon. 


the sentence being redused. 

In this Court it is contended that aesused 
was confused when -giving his evidense-and 
did not understand the qusstion put tim, 
This was the deferca put forward at the 
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trial. where accused stated that. the entry 
wesvin. his. own. handwriting, There is no 
foree in the contention urged, the remainder, 
of the: avenced’s: statement shows that he 
knew what. he was.saying when he. deposed 
that. tbe entry of Rs, 22.8.0 was in Nura’s 
handwriting, Tho statement forming the 
basis for the prosesution is admittedly falre, 
and. was. false to the applicant’s knowledge. 
If. ‘is preseed that. the sharge in the ease is 


defeetive, not giving, the accused sufficient 


notice of the oase he had to meet, but,. in 
my. opinion, it is scífioiently elear, Aceused 
could not have been misled in any way 
and. the failure to enter in the sharge the 
actual words used in the deposition is 
at most an irregularity duted. by eceation.537 
of the.Code of- Criminal Prosedure. 

Mueli of the argument in this Court has 
been on the question whether the deposi- 
tion:on.whish. the sonviction rests was inter- 
preted to the accused’ after he had made 
it, Ib. is. eontended that, nrlesa-ib. is os- 
tablished that it was read over and inter- 
preted to the assused shortly after it was 
recorded so as to give him the opportunity 
of sorresting it, the ecnviction eannot stand. 
It has been held that where the deposition 
of a witness is not read over and inter- 
preted to him before it is signed by him 
he eannot be proseauted: for perjury on 
such deposition. under. seation 193 of the 
Indian Penal Code, the omission to inter- 
pret: and read over the deposition to the 
witness being not a mere irregularity but 
renders the resord inadmissible in: proof of 
the deposition under section 91 of the Evi- 
dense- Act. In  Nallur? Ohenchiah, In re 
(1), where the. deposition was read: over 
by the Court Olerk in a placa where 
neither the. Judge or Vakil were present, 


the requirements of the law. were. held not. 


complied with: Kamatchinathan Chetty y. 
Emperor (2): This case being followed, in 
Mohendra. Nath Misser v, Emperor (8), 


On the other hand, it has been. held that: 
an agsused: person may be: sornvisted: of the: 


offense of having, given false evidence before 
a. Givil. Oourt, notwithstanding that the 
Court.. bas made no note in. writing to the 


(1) 50 Ind. Cas. 987; 42 M. 56l; 86 M. L, J. 296; 
9-Ii. Wi 349; (1919) M; W, N: 188; 25 M, L, T, 856; 20 
Gr, L, J. 379. 
ui 20798 Mr 808; 2-Cr. L. J. 766,. 

. 8) 12.0, W, N. 845; 8.Cr. L. J, 116, 
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effeat that the evidenee has. been read. out; 
to the. deponent, for, in the. absence of evis- 
dence thet. the deposition was not read, out,, 
the Magistrate ought to assume that the. 
Judge of the Civil, Court complied. with the. 


provisions of O. XVIII, r 5^ of. the. 
Code of Civil Prosedure, in Emperor v. 
Jagat Ram. (4) and in Kakn Singh v.. 


Empress (5): it was desided that the atate- 
ment as @ witness made by an aeeused, 
being tried for perjury is a faet in issue. 
and may be proved by oral evidenee whether 
the deposition was read over.to the witness 
or.not. Iam aware of.the desiston.in Imam 
Din v. Niamat Ullah (6) that where the 
statement. has not been read out, sesoudary 
evidense cannot bs admitted in the trial. 
to prove the making of the statemant, but 
it seems to. me, following Wlahi Bakeha Kass 
v. Emperor (7), that the provisions of 
O. XViil, rr 5 and 6 of the Civil Prosedure 
Ocde, are direetory, and  non.complianee 
with them does not render the deposition 
inadmissible at a subsequent trial of the 
deponent for perjary. If the deposition hag 
not been read over. to. the, witness. in the 
presenca of the Presiding Judge, it does not 
prove. itself under sestion 80 of ths Epi- 
dense Act, Fut it may bs, proved in some 
other way. The Judge who rezorded it ean 
prove it or the accused ean admit if, seetion 
91 of the Evidenoa Aet merely excludes the 
oral eontents of a deposition but doas not 
maka it inadmissibla in evidense. In. the. 
present cease the statement was recorded in 
English and signed. by the Judge and he 
testifies. to it having.been interpreted by his. 
elerk.to the applisané. The clerk being in. 
the same room but at some distanee: the 
Judge was at the time. working, | The Reader 
to. the Munsif eorroborates. thia testimony. 
The objast. of: interpreting his deposition. to.a: 
witness is to giva him the opportunity of 
making corrections he deems neoassary therein, 
and. the irregularity in this ease, if there. 
is one, consists in the Judge and Ploaders 
not attending to the interpretation, but thig 
proeedare. which is e2mmon, in subordinate 


(4) 47 Ind. Cas.872; 28 P. R, 1918.0r.; 190r, L, 
J, 972; 39 P, W. R. 1918 Or; 13 P. L. R. 1919, 

(51 25 P. B. 1890 Or, 

(6) 58- Ind. Oas, 830; 14 861; 21 Cr. L, J. 880; 10 

*' (7) 45-Ind. Cas. 253; 45 C. 825; 27.0, L. J. 377; 23 
GO. W, N, 646;.19 Or. D. J, 498; 
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Courts seems to me a sufficient comp'ianee 
for all purposes with the provisions of 
O. XVIIT, r. 5, of the Civ! Prccedure Code. 
A deposition so interpreted proves itself 
under the provisions of section £0 of the 
Evidenee Aet. It is not as if the applicant 
denies the aesuraey of the resorded depo- 
sition. He admits it and admits it is wrong. 
Tbe defence is that it was made by mistake. 
Jt bas been eorrectly beld that applicant as 
a witness speaking on affirmati n in a oivil 
ease deliberately made a false statement 
knowing the same to be false. 
rightly sonv'oted, I dismiss this appliention, 
The applieant bas been released on bail. 
He will surrender himself on the 26th July 
to the Distrist Magistrate, Baldana. 

GB De . 
Application dismissed, 


t 


MADRAS HIGH COURT. l 
“URIMIKAL Revision Case No, 747 or 1921. 
~ (Ortminat Revision Petition No, 6:2 
or 1921) 
| February 16, 1922, 
Frosert:— Mr. Ju:tiee Ki maraswami Sastri, 
i RAJATHAMM AL—PETIT OSER 
tersus 
RAJAMANIKKAM PILLAY—Comecainane 
ResPponDEstT, 
Oriminal Procedure Oode (Act V of 1808), s, 522— 


Criminal force essential to. confer jurisdiction 


Appellate . Qowrt, finding oj, that force not used— 
Possession, order for, reversal of. 


The use. of criminal force is an essential in. 
gredient to give Criminal Courts jurisdiction to 
act under section .f2% of the (riminal Procedure 
Code.. , Where, therefore, an Appellate Court reverses 
a conviction on the ground that no force was used, 
it ought also to reverse the order awarding posses. 
sion, and to restore the parties to their original 

sitions 
. Batakala Pottiavadu, In re, 26 M. 49; 2 Weir 075; 12 

» M. L. J 4 7, relied upon 
' Bisweswar Singh v. Bhola Nath Pathak, 22 Ind. 
Cas. 1006; ib Cr. L. J. 222; .8 C. w. N. 1147, followed. 


; Petition, under gestions 4 5 and 439, Ori. 
minal Proseduce Uode, prhying. the High 
Court to revise the judgment of the Court of 
the Sub. Divisional Magistrate, Chidambaram, 
dated the 25th August 1921, in Oriminal 
Appeal No. 64 of 1921, vos 
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He has been 
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AZIZ MANDAL ©, GIRISH-CRANDRA CHOUDHURY. 

Mr. F. Krishnamachariar, for the Petitioner. 

Mr, J. 0, Adam (Public Prosecutor), for 
the Crown. 

Dr, S, Swimtnothan, for the Complainant, 

ORDER.—The App+llate Court reversed 
the convietion and has found that no eriminal 
forse was used. It ought to have reversed 
the order diresting pea ‘easion to be given, 
ag the essential ingredient, namely, the use 
of eriminal force, is wanting to give Ori nina 
Courts jarisdistion to ast under sestion 5212. 
1 need only refer to Bat kata Potisavadu, In re 
( ). If poasession has been givon, it 18 the 
duty of the Court to restore the partias to 
the position in whieh they ware before 
posse sion waa wrongly given. Vile Biswes- 
war “tngh v. Bhola Nath.Pothak (2). 

The petitioner will ba restored to possea- 
gion. 

M. O. P. 


Petition allowed. 
(1) 26 M. 49; 2 Weir 076; 12 M. L, J. 447. 
(2) 22 Ind, Cas. 1008; 15 Or. L. J, 222; 18 O. W. 
N, 1147. 


CALCUTTA HIGH COURT. 
OgiMiNAL Revi-ton Ne. 237 ur 1-22. 
M: y 10, 1922. 

Ireseni :— Sir Lanselot Sanderson, Kr, Ohief 
Justier, and Mr, Ju-tice Panton, 
Shatkh AZIZ MANDAL—Acousgp — 
PRTITIONER 

versus j 
GIRISH OHANDRA CHOUDHURY — 


OomPLaImant— Opposite Parry, 
. Local imspection—Magisirate, power of, to view the 
locus in quo for understanding evidence taken, 


It is legitimate fora Magistrate trying a case to 
make a local inspection at the request of the parties 
and inthe presence of their tieaders for the purpose 
of enabling him to understand ,the evidence which 
had been taken in the case. [p. 89, col. 2;p. 40, col. 1.] 


FAOTS appear from the jadgment. 

Babu £enode Lal Mooterjee (with him 
Babu Purna  Ohandra: Ohandra), for the 
Petitioner.—I attask the jadgment. of 
the learned Distrieé Magistrate on the 
ground that he erred in law in not 
trying the case de novo and so he faileg 
to exersizse the jurisdietion vested in him 
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by:law. The learned Sub.Dspnty Magis- 
trate had gone through the case toa certain 
extent inasmuch as several witnesses were 
examined and eroas-examined : before him. 
When the ease was transferred. to Mr. Peters 
there should have been a fresh trial from 


start to finish. Mp. P. Sen alearly, says, ` 


" Ha prays fora de novo trial,’ I- submit 
that is suffieient for the. purpose. The 
acsused was not required to apply to Mr. 
Patera again. Bat, howaver, an application 
was, asa matter of fast, mide. The non- 
eomplianes by the learned Magistrate with’ 
my prayer for a fresh trial has vitiated the 
entire proeeedings. 

. Further, the learned Magistrate inspested 
the losality of oscarranca and I submit that 
his; judgment must have been inflaeneed by 
the impression he reseived at the time of the 
local inspection. 

Refers to Sobh Nath Singh v. Dnia (1), 
Habbon shatkh v. Emperor .(2), and section 
850, Oriminal Prosedure Code. 

Babu Debendra Narain Bhatt charya, for 
. the Opposite Party, was'not ealled upon. 

JUDGMENT. 

| BANDRR3ON, O. J.— This Rule salled upon 
the Distriet Magistrate to show: aausa why 
the eonviction and sentenee of the patitioner 
should not be set aside on the first and fifth 
grounds in the petition, 

The first ground: was that the learned 
Deputy Magistrate erred in not trying the 
ease de navo and thereby failed to exercise 
a.jarisdistion vested in him by liw, 

The Magistrate who -tried the ease was 
. Mr. A. P.. Peters, The ease had, in the 
ficat instanca, been before Mr. 8. O. Das 
Gupta, a Sub. Daputy Magistrate, and on the 
lat April 1921 the complainant and foar 
prosesutioa witnesses were examined. The 
case was then adjourned to 12th April 1921, 
for resording the saccaged’s statement. On 
the ith April 1921, Mr. S. O, Das Gupta 
recorded the statement of the accased, sharge 
was framed and three prosesution witnesses 
were aross examined and the cass was 
adjourned to the 3rd May.19:1. Then, 
apparently, there were several adj urnments, 
and on the 2“thof June 1921 the Sub- 
Divisional Officer, Mr. P.. Sen, made the 
following order:— To my file, as Baba S..C. 

(1à 12 C W. N. 138; 6 Cr L. J. 431. 


er (2) 5 Ind. Cas, 365; 14 O. W., N, 422 at p, 432; 11 C. 
1. J. 835; 81 0..330; 11 Or..L, J, 12L. 
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Das ‘Gupta - has been: transferred. 


The 
aecusol prays for a de novo trial.. Summon 


all the prosssution witnesses and defenea 
witnesses," 

Then, on the 22nd July 1921, Mr. P. Sen, 
transferred the case to Mr. A, P, Peters, a 
Dapu!y:Magisirate, and on the 2nd Sep. 
tember 1921, the complainant and the 
prosecation witness No, 4 were: eross- 
examined. : 

Now, the frst ground, as I hava already 
stated, alleges that the Magistrate who tried 
the case, ought to have tried the case de novo. 
I-am not satisfied that any applieation was 
made to Mr. Peters to have the witnesses, 
who had already been examined, other than 
the complainant and P, W. No. 4, re calledinto 
the witness box: to be examined again 
and cross-examined. On the 2nd September 
1921, the complainant and one of the pro. 
Sesction witnesses were, in faet, eross- 
examined; and, to my mind, it is elear from 
the petition that all the witnesses for the 
prosesution and defence were in Court, and 
I am satisfied that if the learned gentleman 
appearing fer the defense had asked the 
learned Magistrate that any one of the wit- 
nessar, who’ had already been eximined, 
should be put into. the witness box again 
for the parpose of further examination and 
cross examination, suca -a course would have 
been adopted. There ia a general allegation 
in the patition to this effest, that tha pati- 
tione:’3 prayer fora de novo trial was not 
acseded ta by the learned Magistrate. A 
bare statement of that kind makes little 
impression oh my mind. It is a general 
allegation withcut any dats or without any 
spesifie allegation as to the date when and 
the person to whom the applisation was 
mada or what the order was in respect’ of 
ib and, a3 [ have already said, it sarrias little 
weight. The result is that, with regard to 
the first ground, I am not satisfiad that the 
Magistrate refused to allow the examination 
or eross examination of any of the witnesses, 
who had been examined on the previous ceaw , 
sion, So that, i in my jidgment, there is no 
sub stance in the firat ground. 

The fitth ground was, that the learned 
Magistrato j idgment must have been in. 
fluenced by the impressions he received, at 
the time of the losal inspection and, as sash, 
the j j idgment ought to bea arrested, After 
the evidencs in :the ease had . been . finished 
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the learned: Magistrate’ viewed’ the locus in 
quo' atithe request of. both parties and, as I 
understand,.in the.presenge: of the Pleaders’ 
who were representing the rəspestivë. parties, 
Huwing read the judgment, I am satisfied 
that ihe. Magistrate made and: nssd this 
inspection solely: for the purpose of enabling’ 
him to understand.the.svideres whieh had. 
already. been- given and which was. legiti» 
mate for him to do.. Oonsequently, in my 
judgment, there is' no: foundation for the 
Rule in respeet of. the: fifth’ groand.in the. 
patition: 

For these reasons, in my. judgment, the 
Rule:should be discharged, 
Pantox, J.—I agree. 
By Me 
Rule. discharged. 


PATNA HIGH. COURT. 
Criminal Revision No. 66-07 1921. 
February, 22, 1921, 
Present; —Mr. Justiso Jawala Praca}: 
GAINU: PANDAY —PiriTIO«ER 
versus. 


BMPEROR—Oppositg Party, 

Penal Qode (Act XLV of 1860), s. 426—Mischief— 
Removing fruit from trees~Essential. to be established 
Bona fide dispute betiveen contending partics— 
Magistrate, jurisdiction ‘of, to take cognizance, 


In order to, invest a Magistrate with jurisdiction 
to.summon. a person charged with having committed’ 
the offence of mischief under section' 426 of the 
Penal Code by removing the : fruits. of. certain trees, 
itis essential for the complainant to make out a 
prima facie case in his, petition, of-complaint or, in. 
his statement on oath, of any, deterioration caused by 
the accused in the value or utility of the fruit; and 
nuless’ such deterioration ‘is made out there can be 
no: conviction: for the offence’ of. mischief. [p, 40, 

of; 2]. . 

i A h istrate has no jurisdiotion to take cogniz. 

anco of a case’ of mischief where there’ is a bona 

fide dikpute’ between the’ contending’ parties with 

regardito-the right in; and possession of, the property, 

the subject-matter of the charge, [p. 41, col. 1.] 
Applieation against an order parsid:-by the 

Suk- Divisional: Magistrate of"Araria. 
Messrs. R, 0. Manuk and- Rat. T.N, Sahay, 


` 


orei besPetibioner, . À l 
JUDGMENT.—The: petitioner in this 
easg- ‘Waa ‘convicted “by - the: Sub-Deputy 
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Magistrate: of, Araria for..an: offence andei 
section 426, Indian Penal.Oode.. The-sharge’ 
is in: respest. of 1CO;jaek .fruits.seid.to have?’ 
been. removed by. the eceueed: from the: 
trees standing on. yl. t: No. 1219. The petis: 
tioner was sentensed to psy a fine of! Re. 25, 
He appealed to. the. Digtrict. Magistrate: 
of Purnee, who, by his. order-of the:18th 
December. 1220, dismisred.the appeal. The- 
petitioner hae, therefore, come to this Court: 
in revision, E 

lt appears to me that the conviction of: 
the petitioner under cestion 425, Indian Penal 
Code, sannot stand, Neither in the somplaint: 
petitior, nor in the statement on oath ree- 
corded on the beck of it. has any offence . 
under rection:426 been disclosed, It is not. 
stated. that the fruits in question were pluske- 
ed when they were rol fit for’ plueking,. 
The case; if any, upon the complaint petition . 
and on the oath was that of removal’ of the 
fruits from. the trees-ard,- therefore, the’ 
offence was ore under sectisn 379, and- 
not under section 426; Indian - Penal ‘Code, 
In order.. to. give jurisdietion to the Magis. « - 
trate to summon tbe acsused under section 
476, Indian Penal. Code, for misshief, ib. waa 
essential for complainant to make ont a` 
prima facie case in his petition or in hig’ 
statement on oath of any deterioration hays 
ing been eaused by the accused in tke’ - 
value or, uiilily of tke fruite, and anless 
sush a deterioration was made ont, there 
was nooffence .direloted cncer ceestion 426: 
for eausing misahief, Agtin, it was apparent’. 
on ite statement on oath of the sseured,, 
which alone was tke fourdation for. the 
ecenizines.to be taken by the Magistrate, 
that the gecused was raising a bona fide’ 
claim cf.right to tke fruits in question by 
reason of the purelisse of the holding upon: 
which tke trees stood ata Civil Court auetior: 
sale. Tke Trisl Ccu:t, as well as the lower” 
Aprellate.Court, accepted: the delivery cf. 
posscssion given by the Civil Court in fayone’ 
of tbe landlord. throngh whem the seensed' 
elaimed.: : That delivery had- taken plase in 
or &bont tbe- yeir 1910, The aseused; hold? 
ing’ under a registered patia granted by the" 
landlord: to the auction-prraheser of tbe; 
holding, had every right: to believe that the 
fruit {ress belonged-to theJazdlord ard! gori: 
eequerily to Lim by, virtue. of the afera- 
caid' rettlument; The Survey ResordiófcRighiw 
to strongly relied: upon- by the ^ Magisirate^ - 
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_ far; from- helping: tha proseeution supporta: 
tha: ease of the defenee. Assuming that the. 
complainant was an, under-tevant, the land 
on whieh.. the trees are said to ba standing. 
waradmittedly.anb-let to Kulu, one cf ihe 
acensed who. was: not summoned: bùt was. 


examined as.a defence witness No. 6. The. 
complainant. relies- upon & reservation with © 


respes& to. the treer. No documentary 


evidence of a settlement exeluding the trees- 


hes. been produced, The summary.of the 


evidenes set forth in the judgment of the. 


Magistrate elesrly showa. that the sase of 
the somplainant' as regards having reserved. 
to ‘himself:the trees, depands entirely upon 
tbe oral, evidense, If that ia s0,/8pari 
from. the.aeeused disputing the (ruth of the 
allaged sub-lease, there was nothing to apprisa 
the a&esused. of the existenee of a settlement 
in favour: of. Kulu. exsluding, the trees in 
question, They were, therefore, entitled to 
believe that the. trees also werp. settled with 
Kulu: and that they were not in the posses- 
sion ‘directly.af-Su .derdco, the complainant. 

A mere reading of the judgment- of the, Sub. 
Divisional Magistrate, who has at. more than 
one place’ dealt with the disputed ‘rights 
in the case, makes it clear that there was at 
least a bena fide dispute with regard to the 
right in and possession of. the contending par: 
ties, whieh ousted the jurisdiction of the 
Magistrate altogetherfrom taking sognizance 
of. the ease. 4 


lt is. needless to pursue the matter farther, 

It' will: be auffeient torefer to the two enses 
dasided . by this Court, namely, Talebar 
Ohowdhry "V, Emperor (1) and Bhim Bahadur 
Singh v. Emgeor (2), The judgments 
in those. eases deliverel by, me: would. have. 
beén 1e.written for this case by simply 
changing the names of the parties and sub- 
stitating” jaok fruits" for “erops.” If the 
Magistrate, had those ,eases before him, 
perhaps, he would: have some to the eonolu. 
siot that neither the fasts in this. ease digolos- 
ed the offenes under section 496, nor had he. 
anyo jurisdistion to- try, the ease inasmush 88- 
the accaced were- entitled’ to raise & bona fide, 
di&pute«of title:. I would, therefore, resom- 
merd’ ilore:xases io the Magistrate for him 
toiead as & supplement to the present 


(1) 40 Inf, Oas 7&0; 2 P. L. W. 49; 18 Or. L. J. 750, 
(2) 58 ud. Cas. 8647 LKPi L. T. 12); 9-U. P, L, R. 
(Pat) 68; 21- Cr. L. J, 878 (1922) Pat, 10. 


INDIAN. CASES: - 


4l 


judgment and fór 
this! nature, 

The. application. is aliowed; The convic- 
tion, of, and the. sentence passed or; the . 
petitioner. by the Magistrate ara set. aside, » 
ee fine, if already. realised, will.ba refunde 
e 

We CA. 


his guidance in sasas of - 


Rule. made. absoluts, 





ALLAHABAD HIGH COURT. 
ORIMINAL AppgaL No. 303 or 1922, . 
June 16, 1922. 
Present:—-Sir Grimwood Mears, Kr., 
Chief Justice, and Mr, Justise Piggott: 
KHIALI. AND ANOTHER-—APPELLANTI, 
teratis 


EM PHROR—Responpant, 

Criminal Procedure Code (Act Vof 1898), s. 421—. 
Appeal through Jail Authorities summarily rejected — 
Appeal subsequently through Counsel,' whether en- 
tertuinable, 


An order dismissing an. appeal under section 42}, 
of the Criminal Procedure (ode is a final order, 
therefore, where a petition of appeal’ by a prisoner 
in Jail is-received through the ‘Superintendent of the 
Jail and is summarily rejected, he is not entitled’ to 
be heard upon a petition of appeal presented subse. 
quently on his behalf by Counsel. [p. 48, col. 1.] 

Queen- Empress v. Bhimappa, 19 B. 782; 10 Ind, Dec. 
(N: 8.) 4*0, followed. 

Emperor v. Bhawani Dihal, A. W. N. (1906) 808; 3. 
A. L. J. 693: 4 Cr. L. J. 978 and Hulai v. Emperor, 86. 
Ind. Cas, 138; 3 O. L, J. 826; 17 Or, L, J. 453, referred 
to. 

Criminal appeal from an order of tha 
Additioral Sessions Judge, Aligarh, 

Mr. Sital Prasad Ghose, for the Appellant. 

: Mr. Shankar Saran (Goverament Pleader) 
for the Crown. 


JUDGMENT,—On the 4th of April: 1929. 
the Court of the Additional Sessions: Judge 
at Aligarh, sitting at Etab, eonvicted: two. 
men, Khiali and Halasi, on a: charge. under. 
section.395 of the Indian Penal COódé, andi 
passed upon them substantial sentgnses. ofi 
imprisonment and fines. On the 12th of 
April 1922 both Khiali. and: Halasi sansed.: 
to'be prepared in the Jal, in whish-they were 
confined, petitions: of: appeal against their 
eonvielions.and the feitencas passed upon 
them. Tkesa pstitions of appeal reashed 


' thig Courf on, the 15th of April 1922, 


Hovitg been examined aud reported upon by- 
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& ministerial ofiser of this. Court, they were 
laid before a Judge of this Court on the 20:h 
of'April.1922. On the day following, the 
Judge in question; dealing with the petitions 
of appeal under sestion 421 of the Code of 
Oriminal Peosedure, dismissed both the 
appeals of Khiali and Halasi su nmaily. 

Oa the Ist of May 1922 Counsel, having 


been instrueted on bshalf of Khiali and 


Hulasi, brought for presentation to this Court 

a petition of appeal, whieh was submitte! to 
& minister ial ofiser of this Mourt for report, 
In the raport thereupon prepared, atiention 
was drawn to the fast that petitions of appeal 
from Khisliand Hulasi had been received, 
through the Superintendent of the Jail, and 
summer ly. dismissed by a Judge of this 
Oourt Uounsel for Khiali and Halasi seams 
to have taken a little time to eons:der his 
position, but finally presented a fresh petition 
of appeal on the 8th of: May 1922, The 
Judge, Before whom this petition was present- 
ed, pa' sd an order dated the l0ih of May 
1922, ia whish he referred to a previous 
decision of this Court and direstcd that the 
petition of appeal should b3 laid before a 
Bench cf two Jadges for sonsidération, 

“We are askad expressly to determine the 
question whether. the sesond petition 
of appeal, on hehalf of Khiali and Halasi, is 
entertaiasble in v-ew of the ordér of the 21st 
of April 1922 summarily dismissing the peti- 
tions of appeal-reseived through the. Suparin- 
tendeat:of the Jail- >” 

‘Tha earlier dase of this Court is that of 
Emperor v, Bhawani Dihal (1). The fac‘s of 
that ease are elearly distinguishable from 
those now before us, -A peticion of appeal 
had bien reseived by & Sessions. J adga, 
through tha Superintendent of the Jail in 
whish the appellant was sonfined, and while 
that patition was still pending and undis. 
pored of in the Sessions Court, the same 
appellant presented: a. second petition of 
appeal through Counsel Apparently, over- 
looking this fast, tha Sessions Judge, firat oi 
all, summarily dismissed the petition which 
had baen received through the Suapariatendant 
of the Jail and then proceeded further, on the 
strength of this order, fo dismiss the petition 
„fled through Ooun:el without having evan 
* offered the Counsel concarned an opportunity 


_ (1) A, W. N. (1908) diis L. J,-698; 4 Cr. L, 
jo 31€ we 
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of arguing the:same.  Á'learned' Judge of ` 
this .Oourt held. that. this > prossdure . was 
illegal and, setting: asida the order. of. 
dismissal, directed the  Sasssions Judge- to: 
re-admit the appeal of that particular sonvict 
and to dispose -of it acsording to-.law ‘after 
hearing Oounsel. The psint of that decision 
obviously is that, when onse a petition .of : 
appeal has baen filed through Counsel under 
sestion 419 of the Jods of Criminal Procedure 
it is improper to dismise the appsal summari- 
ly at all, and an ‘order summarily dismissing : 
an appeal whila there is a patition presented 
through Oounsel pending and- undisposed of 
on the file of the Court, would be, nonethsless, 
an imporper order, beeause it happened. that. 
another petiion of appeal in the -sime matter 
from tha -sama eonvist had. bean. reseived 
throngh the Superintendent of the Jail, In 
the ease now -before us, the .order summarily 
dismissing the petitions of appeal presented 
on behalf of Khiali and’Halasi through, the 
Superintendent of the Jail in whish they were: 
eonfiaed was. a valid and proper order, there 
being on tho.file of this Court on that. day 
no petition of appeal other than the two; peti- 
tions received through the Saperintevdant of 
the Jail. The right of appeal allowed to 
Khiali and Hulasiagsiast their oonvietion by 
the‘Seasions Julge and sentenses passed’ upon 
them has, therafore, been fally exercised ascord. 
ing to.law and their appials have bsea dis- 
posed of by a proper and valid Order of this. 
Osurt befo:e the petition of appaal with which 
we are now dealing wasevar presentad to the 
Oourt at all? The objection i» nob to the 
presentation of more than one patition of 
appeal by or on b3half of tha same sdnviet, 
bat to the obtaining from this Court of more 
than one judisial d: termination upon the 
question raised by the appeal. ' In. oar 
opinion this application is nt entertain- 
able, 
` We have baen raferred in argament to one 
case, whieh has not found its:way into any 
of the authorised raporte, but whish certainly 
is an authority i in favour ofthese dppellanta, 
The case ig that of Hulat v. Empsror (2). 
In that ease Mr. Jastiee Lindsay, thea Ju lisial 
Oommiasioner of Oadb, had bafora hin the 
order of a Sessions Judge dismiseing anappeal 


2) 36 Ind, Oas. 1858 0. Le J. 884; 17 OP. L: J. 
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which had been presented through Counsel, on 
the grourd that a previous petition of appeal in 
the same matter reseived through the Super- 
intendent of the Jail had been summarily 
dismissed. Mr. Lindsay set aside the order 
of the Sessions Judge for reasons stated in 
the report. He, there, refers tothe case of 
Emperor v. Bhawant Dihal (1), but does not 
notg the distinstion in the fasts to whieh we 
have referred. As regards the reference 
whieh Mr. Lindsay makes regarding his 
resollestion of a previous desision of the 
game Ocurt, we believe the fasts to be that 
the decrned Judge of the Oadh Court, 
who had previously summarily dismissed an 
spperl, found it possible under the cireum- 
starces to review and set aside his own 
order, before the appeal presented through 
Counsel was heard or permitted to ba argued, 
There is no such: question arising in the 
present case and we need not ‘csnsider under 
what cirsumstanses, if any, it would be possi. 
ble for a Judge of this Court tore:consider a 
final judgment of his own delivered in a 
eriminal matter. There is one ease in the 
authorised Law Reporta whieh is entirely in 
aecordance with the view which we ourselves 
are disposed to take, and that is the case of 
QueensEmpro:s v. Bhimappa (8). It was, 
there, dis inetly held that an order dismissing 
an appeal, under séstion 421 of the Cade of 
Criminel Proesdure, wis a final order, not 
open to review by the Court whieh passed 
the same, and that a Sessions Judge had acted 
without juritd ction when, Having re-eonsid::- 
ed a question of limitation, he proseeded to 
hear and decide in a different sense an appesl 
whish he had previously dismissed. ln our 
opinion tbe appellants, Khiali and Hulasi, 
are not entitled to be heard upon a petition 
of appeal presented aftér their original peti- 
tions of appeal, received through the Superin. 
tendent of the Jail, had baen finally disposed 
of acaording to law by the order of a Judge 
of this Court, We reject this petition of 
appesl acecrdingly. 
wW. E ia 


| Apreal rejected, 
(B) 19 JB. 188; 10 Ind. Deo, (N. 8.) 490. 
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LAHORE HIGH COURT. 
OrrainaL Rev.sion No. 1254 or 19:9. 
Jaunary 17, 1:20. 
Present.— Mr. Juatiee Abdul Raoof, 
JAGAT SINGH-—Acosszp —Patitionn? 
versus 


EM PER “*R—Respowpent, 
Criminal Procedure Code (Act V of 1R98), 8. 1'0 = 
Security for good behaviour—Powera when to be used. 


The powera conferred by section 110, Criminal 
Procedure Code, ought to be exercised very sparingly 
and in those cases only where the evidence is very 
clear and precise. Evidence of general repute, or 
that the person proceeded against has a bad charac. 
ter, without any specific instances, is not sufficient 
to justify an order against him under section 11€, 
nor would the fact that on three occasions- the last 
one being sixteen years ago—he has been required 
to furnish security. [p 44, col. 1.] 


Petition, under section 439 of the Criminal 
Prosedure Code, for revision of an order of 
the Wistrict Magistrate, Gujranwala, dated 
the 17th July 1915, affirmirg that of the 
Magistrate, First Class, Sheikhupura, Distriet 
Gujranwala, dated the 17th May 1919, 

Mr. Ganpat Raz, tor the Petitioner. 


JUDGMENT.—These are four petitions 
of revision filed by Jagat Ram, the ‘father, 
and his three sors Wadhwa Singh, Udham 
Singh end Jagir Singh. An order was 
made sgainat all these four to exeaute bonds 
for being of good bebavi uv for the sum of 
Rs, $0» and to find suretiss for the same 
amount. The evidence given against. them 
is partly of general repute. and partly relat- 
ing to sbríain instanees of suspic'on arising 
against their condact, As against Jagat 
Singh ‘there was also this evidense that on 
three prévious occasions in 1888, 1&94and 
1902 he was called uoon to give security 
under sestion 110. No astion appears to 
have been taken against him since the 
year 1902 under scction110. The evidercae 
for the proseeutior, if believed, goss to 
establish the following fects. That at most 
on three oecasions there had been scma 
sue pision agains} the acsused persons. 

The rest of the evidenes is only as to the 
generalrepute, It isstated by-the witnesses 
that the petitioners are of bad sharacter 
and that they are habitual thieves. 
not shown by the evidence that they were 
ever found in possession of a stolen prop- 
erty .or. apprehended while  sommitting 
theft. The evidence against the -petitioncra 
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.sonsitís of witnesses who may legitimately 
ba deseribed. as ofisial witnesses. The 
powers:under sestion 110 of the Oriminal: Pro» 
sedure Uode are to be exereised very 
sparingly: and. in: only those cises; whera 
the: evidenee. is. very. slear and presisa: It 
was never intended. by the Lagislature to 
provide a. means. of puuishment by. enacting 
géction 110: 

As regards the sons of Jagat Singh; 
beyond mere suspicion nothing substantial 
has. been established. As regards Jagat 


Singh there: is certainly this evidenss that. 


on three. previous, oesasions action was 
taken against him under seetion 110, but 
evar.sinee 1902 nothing. 
been found. against him. Sixteen years. is 
a sufficient time for reform and 
- appear-that Jagat Singh has reformed himself, 


T'wanty-one witnesses were. called: on behalf. 


of.the acsused persons to show that the 
petitioners bear gocd.eharaster, On behalf of 
tha petitioners it has.been eontended.that the 
District Magistrate: ‘has not taken into eon- 
sideration the evidenca for the defehce. I ean. 
not say that the Magistrate has not considered 
the.evidenee for the defence, but: must: say 
that his judgment.is not as satisfactory 
as: it. ought to have been. 


not. think. that; an order for sesurity 
should have. been made under seetion:llO 
in this sase.. I, therefore, set. it aside, 


Wi 6. A.- 
Revasion accepted, 





‘PATNA HIGH. COURT. 
Okimpwat Ravistou- No. 341 or 1922, 
June 20, 1922. 

Present :—Mr. J ustica Adami. 
HIRA MAHTON: AND OraERs— Pati- 
TIONERS 
versus 
' RAJ KUMAR. MAHTON AND OTHERI— 
OpPostrz PARTI. 


Criminal Procedure Codé (Act V of '89%); ss. 145, 148 
— Costs'in proceedings undér s; 148—J urisdiction. 


In: warding, coss- in. proceedings under. section 
14%, Oriminal . Procedure Code, a Magistrate is 
rastriosed to the amount awarded as: Pleader's feos 
(iffany) andtoosts Yor witnesses : any ordér about 
cost&.passed:arbitrarily is without jurisdiobion and. 
must: borsot aside, 
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ineulpating; has. 


16 does. 


Having regard. 
to. nll. tho cireumstaness of the sase I. do. 


[1929, 


Jhaman “Mahton v. Thakuri Mahon, 57.Inàd. Cas, 
449; 1 P, L. T; 808; 21: Or. L. J: 625; 2 ULP. I4 Bs” 
( Pat) 192 and: Udoy, Naraiw Chakravarty. v. Sk. 
Chandra Chattaraj, 14. C, W, N, Ixxiii. (78), notes,. 
xeforred to. 

Applisation against an order passed by, the. 
Sub. Divisional Magistrate, Barb, dated’ the 
10th April 1922, 

Mr, G. C. Pal, for the Petitioners. 

Messrs. B, N. Miii:r. and Shiveshwar Doyal, 
for the Respondents, 

JUDGMENT.—The only question. which 
arises. in this application is in regard to 
an order for payment of c:sts. The Magia. 
trate in finding possession in favour of the 
opposite party in proceedings under section 
145, Oriminal Procedure Code, dirested ths 
petitioners to. pay costs of Ry 100, It. 
is-urged thet this order is without. jurisdic-. 
tion inasmuch 68 under sec;ion. 148, 
Criminal Prosedure Ocde, the Magistrate; 
could only inelude in the eosts awarded 
the Pleader’a fees and. the cists for wite 
nesses. The Magistrate has not: mentioned. 
how the sum of Hs. 109 was somputed or. 
that he has made. any. inquiry as to what 
the actual Pleader's fees. and. the eosta; of 
the witnesses were, 

It has been desided by. a Judge. of this. 
Court (Sultan Abmad, J.) in Jhaman Mah: 
ton v; Thakurt Mahton. (1) that an. order. 
rush as ihe present one is without juris. 
distion and must be set aside, and. he based: 
his finding on the ease of. Udoy Narain. 
Ohakravarty v. Satish Ohandra Ohattarajs 
(2), There isan unreported. ease of this. 
Court (Girdhari Singh v. Bħalu Gope, 
Criminal Revision. No, 300 of 1922) ` in: 
whieh: Sir John Bneknill, J., has det; asida. 
an order: similar to the present one. and. 
dirested that the ease. should: be remanded. 
to the Magistrate for detecmination of. the, 
costs aceording to law, It is quite elear, 
therefore, that the, Magistrate sould not 
in a ease like this arbitrarily; deaide what 
the amount of costs. to be paid should 
be, He must confine the eosts. to Pleader’s 
fees and the sosts of witnesses. 

The order, therefore, directing Rs, 100 
to be paid as costs: muah be 88t aside and 
the case must be remanded to ‘the Magis- 
trate for an assessment of soats. according 
to law. 

(1) 67 Ind. Cas, 449; 1 P, L. T. 369; 21 Og L, J, 626; 


2 U. P. L, R. (Pat.) 192. 
42) 14.0, W. N, lxxiii (78) notes, 
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. The application ie, therefore, allowed to 
the extent mentioned above. 


N. K. GN. H, 


: Case remand:d, 


NAGPUR JUDIOIAL COMMISSIONER'S 
. COURT. 
ivin Revision No. 281 or 1921, 
Janmary 19, 1922, 
(Present: Mr, Hallifax, A. J. C. 
GANGA PRASAD--APPLICANT 
versus 
-"SEY:AMLAL-—NoN. APPLICANT, 
Criminal Procedure Code (Act Y of 1898), s. 476— 
Sanctwn to .prosecute—Perjury—Forgery —Duty of 
“Pourb—Sanction to private persons. 


"Ib is the duty of every Court to take action of its 
„own motion in every apparent case of forgery or 
perjury which is committed before it, or is brought 
‘to'its notice, dnd to institute proceedings in all 
such cases if there is a: reasonable probability of the 
vprosecution resulting in a conviction. [p.:45, col 2.] 

Shioshankarpuri rv. Emperor, 27 Ind, Cas. 545; 10 
N. L. R. 1775; 16 Cr. L, J, 161, and Abdul Husen v. 
‘Emperor, 22 Ind. Cas. 177; 9 N. L. R. 184; 15. Cr. L. 
4,88, referred to. 


-If a Oourt holds that a case is a proper one for 
prosecution but that a.sanction to prosecute should 
‘not be granted to a private person, itis its duty to 
take avtion under section 476 of the Oriminal Pro. 
cedure Code, [ p. 45, col. 2.] 

. , jiMs.sanction has been granted toa private person 

ftis too late to substitute official agency for the 
‘prosecution by means of a complaint under section 
:476:0f the Act, [p.-46, col. 1,] 


‘Revision of the order of the "District 
Judge, Raipur, dated the 24th Ostober 1921, 
‘jn Miscéllaneous Civil Cass No. 14 of 1921, 


. 
NT. M.Y. Shareef, for the Applieaat. 
(Mr. G. BR. Pradhan, for‘the Non-Applieant, 
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JUDGMENT.—Tho main ground on whieh 


“this application -is based is the conteation 


that the final decision of the Civil Oonrt 
under seetion 11 of the Oaths Ast, 1878, that 
the money claimed was due to the plaintiff, 
included an equally conslusive finding that 
tke interpolation of the word kam in ‘the 
doeument waa nota forgery. This-is certainly 
insorresb, -but, whatever finding was. con- 
slusive in that suit, it is so only ' as against 
the person who offered to be bound” -by 
that is to say, Shyamlal, 
It is not binding against the rast ofthe com. 
munity who are as mueh entitled as ever 
to have Ganga Prasad eonvieted and pun. 
ished ‘if he has sommitted forgery. It ig 
further contended tkat, at least, that matter 
makes Shyamlal not a proper person to 
seek for sanction to pros6anto and to conduct 
If it were so, the question 
would not be whether the prosesution should 
ba stopped or not but whetherit should be 
eondusted by Shyamlal or by official agency, 
It isthe duty of every Court to take astion 
of its own motion in every apparent sase of 
forgery or perjury which is sommitted before 
it or is brought to its notise, and to institute 


“proceedings in allsush cases if there ‘is a 


reasonable probability of the prosesution 


‘restilting in a convietion, and if the ‘Courts 
‘did their duty in this respect thera would 


be no room left for applisations ‘from private 
persons for sanction to prosesute, or, at 
least, none for any applisations whish sould 
possibly sueaeed. 


2. In this case, therefore, if sanetion to 
prosseute ought not to ba granted to Shyam- 
lal, the Court, having held thatit is a 
proper ease for prosecution, would be bound 
to take action under ssetion 478 of: the 
Criminal Prosedure Code. I am strongly 
inslined to ascept the view that sanation 
should not have been granted to Shyamlal or 
any private person, bat that the Court should 
have taken action itself under section 476, , 
even after the making of Shyamlal's ap. 
plieation and though ib had neglected to do 
sa before. This opinion is based not on 
any partisular ciecumataness in this case 
but on the general principles that the 
Oourt is bound to take action itself fr 
every proper case and neglects its duty if 
it leaves it to be performed by private 
persons who may bs interested, and that 
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prosecution by a private person opens the 
d»or to blaskmail and also to the acquittal of 
a guilty person or the osonvietion of an 
innoeent one through the produstion of 
false evidense against him. These prinsi- 
ples are, I underatand, likely to ba aasept- 
ed in the amendment of the Oriminal 
Procedure Code by the Legislature in the 
near future. I do not, however, think it 
nesessary at this stage to consider by what 
agensy Ganga Prasad should be prosesuted, 
If he is to be prosecuted at all, it must baby 
Shyamlal Áo whom sanction to do so has 
already been accorded. It is too late to 
substitute official agensy for his by means 
of-a 'eomplaint made under section 476 of 
-the Criminal Prosedure Code, 


‘8. In Shioshanharpuri v, Emperor (1), and 
„Abdul Husen v., Emperor (2). I have en- 
deavonred to make it elearthat the matter 
. of reasonable probability cf the prosecution 
ending in a eonvietion is practieally the 
only matter which a Oourt has to eonsider 
in-proecedings under sestion 195 or seation 
476 of the Criminal Procedure Code. In 
this ease I need say no moreat this stage 
than that such -a reasonable .probablity 
appears: to me to exist. The appl.cation 
for cancellation of the sanction grauted by 
the Oourt:of the -District Judge is, there- 


fore , rejected. ; 
Application rejected. 


WwW. 0. A. 


(1) 27 Ind. Cas. 646; 10 N, L. R. 1775 16 Cr. L. Je 


161. ` r 
(2) 22 Ind. Cas, 177; 9 N, L. E, 184; 15 Or. L. J, 


88. 


fides 


L AHORE HIGH COURT. 
ORIMINAL Rgvs:5« No. 1078 or 1921, 
January 14, 1922 
Present +- Mr, justice Harrison. 
PRABH DIAL—Oomprainant— 
PETITIONES, 
coreus 
GURDIT SINGH AND oragss— 


RESPONDENTS, 
Oriminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute—Application by person not party 
to sutt, 


No Court should entertain an application for 
sanction to prosecute made under section 195 of the 
Code of Criminal Procedure by a persor, not & 
public servant, who was nota party to the suit out 
of which the proceedings have arisen. 

Chandra Kant Ghose, In the matter of, 3 C. W. N. 3, 
relied upon. 

Ram Prosad Malla v. Raghubar Malla, 4 Ind Cas. 6; 
87 O. 18; 18 O. W. N. 1084; 10 Cr. L. J. 454, Queen- 
Empress v. Subbaraya Pillai, 18 M. 487; 2 Weir 166; 8 
Ind. Dec. (N. s.) 690, distinguished. 


Petition, onder sectioas 349/ 195, Oriminal 
Procedure Code, for revision of an order of 
the Distriet Judg», Jhelum, dated the 13th 
June 1912, affirming that of the Senior Sub- 
ordinate ‘Judge, Jhelum, dated the 28th 
September 1920, . > 

Mr, Nanak Chand, for the Petitioner, 

Dr. Nand Lal, for the Respondents. 

JUDGMENT. — There was litigation bet. 
ween Musammat Bhagwanti and Musammat. 
Sham Piari against Gardit Singh and others 
coneerniug the estate of one Daulat Singh, 
and after it had coneluded, Prabh Dial, 
Mukhtar of the plaintiffs, applied for permisa 
sion under section 195, Oriminal Procedure - 
Code, to prosecute the defendants under 
8aetion 193, Indian Penal Code, ete. The per- 
mission was refueed by the Senior Subordinate 
Judge who had tried the ease. Prabh 
Dial ‘presented an appeal to: the District 
Judge of Jhelum in whieh he was not shown 
as à Mukhtar and: fled no power-of-attorney. 
The appeal was dismissed and he now applies 
for revision urging that it is established by 
Ram +rosad Malla v, Raghubar Malla (1) 
and Queen- Empress v. Subbaraya Pillar 
(2) that it is not  nesessary for a 
person making such an applioation to have 
been a party to the previous litigation. 
Neither of these rulings goes 580 
a) H Ind, Cas, 6; 87 0.13; 18 W. N. N, 3938; 10 

J, 454. ~v 


Or, L 
(2) 18 M, 487; 2 Weir 165,6 Ind, Deo, (w. s.) .890, 


Vel; LxViii) 
RAMRATAN Y, EMBEROR. 
far as'to lay down this gensral proposition. 


All that they say, modifying if at all 
Ohandia Kant Ghose, In the mattsr of 
(3), is (to quote from the Oalentta 


roling) that it would be an astounding 
proposition that sanction to probesuta for 
an offenee against publia justice should be 
withheld from a public officsr a3 such. 
Ohundra Kant Ghose, .In “the matter of 
(3) 'states that it is quite clear that 
no Court should tolerate any applica. 
tion fo proaseute made by persons who 
are . nob. parties to the sate. Although, 
therefore, it -has been established that a 
publie'servant as sash is not to bo treated 
asa tbird party, it has nowhera been laid 
down ‘that anybody ean make such an appli- 
cation, , Apart from thir, however, the ‘so 
ealled:appeal was, in my opinion, rightly 
dismissed.by the Distriet Judge, inasmush 
as there wes no appeal tefcre M him. 
Qouní£el for the petitioner concedes that only 
&:party can appeal: and Prabh Dialin his 
private eapasity was nota party to the pre» 
vious proreadirga. I, therefore, find that there 
is no rca:on for interference with the order of 
the Duistrist Judge, which is perfeot)y 
eorreat. 
«I dismisa the application for revision, 


12K. 1 4 
Í "E r 
. Application diemtseed, 


(3) 8 C. W. N. 8. 


| 
ma eae 
La 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
‘OrmuinaL Revision No. 282 or 1921, 
March 2, 1922, 

Present :—Mr. Batten, J.O. 
RAMRATAN—Acousen—APPLIGANT 
versus 
EMPEROR—OO0OMPLAINANT, 


Oaitle Trespass Act ( I of 1871)—Penal Oode (Act . 


XLV of (S@)). ss. 28, 379—Seizure and detention of 
valile Mng damage, whether offence—“Wrong}ul losa," 
meaning of. | 
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Where ‘an animal is found doing- damage .to a 
person's field, it: is no offence for that person to 
seize and detain it for less than twenty-four hours, 
instead of taking it to a cattle-pound and to restore 
ib to the owner: on’ receipt of compensation which 
does not exceed the amount the owner would have 
to pay if the: animal hed been impounded, as such 
detention, being authorised by the Oattle Trespass 
Act, would not amount to causing “wrongfal loss” 
to the owner, within the meaning of section 73 of the 
Penal Code. [p. 48, cols, 1 & 2.] 


Criminal revision against an order of tha 
Sessions Judge. Nimar, dated the 22nd Septem. 
ber 1921, in Criminal Appeal No. 49 o£-1921, 

Mr. J. O. Ghoth, for the Applieant. 

Mr, G. P. Dick, for the Crown, 


ORDER.—IE is necessary for the disposal 
of these revision applisations to seg exactly 
what are the faots that are proved and to 
distinguish between them and the fasta that 


were alleged by the prosseation “but not 


proved, ; 

lt was ellegad by the proseaution that an 
unauthoriced sattle-pound had baen opened 
in the village Gandhwa by non-¢0-operators 
in opposition to the Government pound and 
that this eattle pound was kept by Chunni. 
lal. In pursuance of this, Ramratan’ seizad 
a cow belonging to Amarehandsa and tock 
it to the unauthorisad pound kept by Ohunni- 
lal. Amarehandsa recovered his aow from 


the unauthorised pound by paying 4 annas to 


Ramratan, Ramratan has been "sonvieted 
of theft and Chunnilal of abetment of theft. 

The learned Standing Counsel sonecdes 
that there is no easé at all against Obunnilal. 
There is no evidenee that Chunnilal had 
opened an unauthorised pound, There is- no 
evidense that Ohunnilal was aware that 
Ramratan . had pnt Amarchandsa's cow in 
his bada whioh is not immediately adjoining 
Obunilal’s house. There is no relevant 
evidence at sil that an unauthorised pound 
had been opened by any one or that Ohunnilal 
had any connestion with the seizing of the 
sow by Ramratan or with the impounding 
of it in his bada. There being no evidenee 
at all against Uhunilal he muat be 2equittod. 

The fasts established by the evideneo ara 
simple. Ramratan found Amarphandss/s sow 
trespassing in bis field. Amarehandsa him. 
self says he went to inspest the alleged .. 
damage to Remratan’s field and found some 
Alli and ¢uar damaged. In fase of this the 
remark of the Sessions Judge that he ig 
unable to say that the cow eaysed any 


AB 

RAMEATÀN 0, EMPEXROR, 
:damage-as-the erops. must have hardly soma 
up sis unjustified, Ramratan seized the 
eow^in the evening and put it in the bada, 
P.W. No. 2,.one of, the malguzars, saya that 
he.asked Ramraten why this sow and others 
were put in‘the:bada, and ‘Ramratan replied 
‘that: he would either warn the owners of the 
"seattle or impound them the next morning. 
"Next morning Amarehandsa saw his cow in 
the bada and neked Ramratan to release it. 
-Ramratan agreed to do so if Amarehandsa 
paid him 4 annas as compensation for the 
‘damage eaused. Amarehandsa ‘paid ‘the 4 
annas and Ramratan gave up the cow. 
These are the only fasts proved. 

The fret Court held that Ramratan seized 
‘the -sow  dishorest]ly, apparently beeause 
wrongful loss was gansed to Amarebandsa. 
‘The Sessions Judge took a different view. 
‘He said: ‘it appears to me that where an 
‘nnauthorised pound is opened to deprive the 
autborised pound of its reveuue and not 
‘merely ‘to recover damages for damage done 
to erops , wrongful lors is eaused and the 
'impounding-of cattle in sush a pound with 
'suéh intention amounts to theft.” In other 
worde, the Sessions Judge held that the 
wrongful loses was suffered by the District 
“Qouneil*but overlooked the fast that there 
‘was no evidense of en unauthorised pound 
“being. opened, Jt may be mentioned that 


‘4annas is the; pound, fee sharged by the - 


‘authorised’ pound, 80 that Amarchandsa 
‘did not haveto pay anything more than if 
‘His cow -had been impounded 'in.the District 
‘Council pound. 


We'have next ‘to see whether any offense 
‘has been committed by Ramratan on the 
‘above faota. The case of Ratoo Sheik Y. 
King-Emperor (1) has.not been fally:reported, 
"bnt ‘the learned Judges held that, under the 
cireumstanees of the sase, the acsused had 
-eotamitted no criminal offense. The facta 
“were that ‘the accused and others set up a 
private pound.and appointed a person who 
looked after their fields and seized cattle 
whiéh damaged their erops and then kept 
‘them. confined’ in the pound until they were 
ipélenseü by their owners on payment of 
‘fines. ‘Prima facie’ it doee not ‘appear that 
- jt is‘ dn Gffence lawfully to seiza a eow 


140, wN cexxxviii (288) notes, 
ba, "M. 
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dcing damage in a field, to detain'the ecw 
less than 24 hours and, instead of taking 
the sow to the pound, to give. it ‘baok ‘to 
the owner on receipt of compensation not 
more than what the owner of the:cow would 
have had to pay if it had-been:impounded, 


‘Section 22,.Cattle Trespass Aet, fully pro- 


vides the remedy ope to a person whose 
eattle have been illegally seized or ‘illegally 
detained. Here the sow was legally Seized 
and was not illegally detained’ for .more 
than 24 hours, In Aradhun Mundul v, Myan 


Khan (2) the sesused illegally seized.eattle 


and instead of taking them to the nearest 
pound drove them to a distant pound. Tt 
was held that the asonsed could not ‘be 
eharged with theft-as it was not intendad 
to sause wrongful loss to.the owners of the 
eattle, With reference to the term -of 
section 23, Indian Penal Code, the sow 
was not kept wrongfully out of the possession 
of its owner rince Ramratan was legally 
entitled under the Cattle Trespass Ast to 
keep it in -his own eustody for 24 hours 
before ledging it in ihe pound. There 
ean ba no doubt that there would have 
been no prosecution in this sase exespt 
for the alleged institution ofan unlawful 
pound, ‘and, as nó such institution “has 
been proved, we must deal with the facts as 
they are. Ramratan did nothing illegal 
and has sommitted, no offence. =~. 

E set aside ‘the convictions of both the 
applicants and aequit them, The ‘fines, if 
paid, must be refunded. s 

Wa 0. A. 

‘Oonvictions zet aside 


(2) 24 W. R. 7 Cr. 


Vols LEVITT 
KANHAYA LAL €, RAM GOPAL-RAM BARUP, 


“ LAHORE HIGH COURT. 
Mi&OELLAXZOUS First Orvik Arrear No. 262 
or 1922, . 

l July 3, 1922, 
-` Present :—Mr. Justies Harrison. 


KANHAYA LAL axp ANOTHER, Proprietors . 


OF THE Firm Keown as KANHAYA LAL. 
SUNDAR LAL—Jupament-Dasrors— 
l APPELLANTS 
ot versus l 
Firs ENOWN AB RAM GOPAL-RAM 
SARUP, raeroven CHAMAN LAL, AGEAT — 
" DECREE- HOLDE «— RESPONDENT. 


Appeal —Esecution, order refusing stay of —Appeal, | 


if competent. — ` 


No appeal lies from an order refusing to stay 
execution. 


Rajendra Kishore Choudhury v, Mothura Mohan 
Choudhury, 55 Ind. Oas, 228, 26 O, W. N. 566, 
' followed. ` : 


. Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Gurgaon, 
dated’ fhe 25th February 1921. 

Lala Rama Nand, for the Appellant, 

Mr. Shamair Ohand, for the Respor.dent. 

JUDGMENT.—This is an appeal from an 
order. refusing: to - stay  exeontion. It has 
been decided in Rajendra Kishore Choudhury 

v. Mothura Mohan Ohoudhury (1) that no 

aueh appeal lies. - I dismiss it with costs. 
R. X. 2m ` 


d MS. - 'Apreal dismissed. 
(1) 55 Ind. Cas, 228: 25 0. W, N, £65, 


1 


LOWER BURMA OHI&F COURT. 

"^. FULL BENCH. 

|. Orvit Revarenos- No. 2 or 1921, 
August 29, 1921. 


Pressnt:—Mr. Justice Robinzon, Chief Judge, - 


Mr. Justice Maung Kin, Mr. Justiea 
Pratt, Mr, Justise Heald and Mr, Justioa 
Daek worth. 
MAUNG SIN AND'ANOTHER-ÁPFZLLANTS | 
l versus 
Mes, KIRK WOOD altas MA THEIN 
AND OTHERS— RESPONDENTS. 
Buddhiet Law, Burmese —Inheritance-—Swuccession— 


“Oras” meaning and position of-—Orasa son or daugh= | 


ter, tights of—Ohtldren of orasas, rights of. 
4 


- used -to mean the -eldest child, whether. gon: 
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MAUNG BIN t, MES, KIRK WOOD. 


Per Robinson, Os J., Maung Kin, J., Heald, J., and 
Duckworth, J.—(1) In a Burman Buddhist family 
consisting of both sons and daughters, any child 
can acquire the full status of Orasa prior to the 
death of either parent ; [p. 64, col. 1.] i 

(2) in such a family where the eldest child is & 
daughter no son can become Orasa; [p. 64, col. 1.] 

(3) in such & family the question which child is 
the Orasa can he decided before the death of either 
parent; [p. 64, col. 1.] 

(4) in such a family there cannot be two Oras25; 
[p 64, col. L] - - 

(5) sons are not to bə preferred to daughters ag 
Orasa, unless the son is the eldest born; [p. 64, col, 


3), 

(6) in such a family where the eldest horn child 
is the son he is the Orasa, and if he predeceases his 
parents, his children have aright to preferential 
treatment in the division of the estate. If the 
eldest son dies before he becomes competent to 
take his father’s place, a younger son, being fully 
qualified, may become Orasa, and, if that son pre- 
deceases his parents, his children have a right to 
the same preferential treatment. If the eldest born 
child is a daughter and she predeceases her parents, 
after becoming competent to take her mother’s 
place, her children have a right to the same 
preferential treatment. Butit is doubtful whether 
another daughter, younger than a son, oan ever 
take the place of the eldest born daughter, who ig 
not competent, or dies before becoming able to 
take her mother’s place; Lp. 64, col, 1,] 


(7) the eldest child, being a daughter, can claim 
on the death of her mother a quarter share ag 
Orasa, and if she then dies before her father with. 
out having got the share her ehildren have a right 
io preferential treatment. [p, 64, cool, 1.], 


Per Maung Kin, J.—It is the eldest born legitimate 


` gon who is entitled to claim a quarter of the parente 
' gl estate from his mother on the death of the 


father, provided he has heiped the parents in the 
acquisition of property and ' takes the deceased 
father’s place and continues the family, And this 
eldest born son, who is entitled to a quarter share, 
is called an Orasa [p. 77, col. 2.] : 

` The eldest born legitimate daughter has the right 
to claim a quarter share en the death of her mother 
whether she co-exists with sons .or not and 
the eldest born child is the Orasa, although, Ag 
regards the olaim to a quarter share on the death 
of one of the parents, i& would depend upon the 
circumstances of each particular case whether the 
claim can be made or not, that is to say, if the 
child is & son he can only make the claim from the 
mother, on the ground that he steps into hig 


deceased father’s place; similarly, if a daughter, she € 


can only claim as one who takes the place of her 
mother. Itisolear also that there carfnot be two 
Orasas, a male and a female, in the same family, 
because an Orasa is either the eldest born or the 
one who supersedes thé eldest horn. [p.'62, col. 1j 
The eldest born child—male or female—is tha 


child through whom his or her children may claini*^ 


a preferential right in the estate of their grand. 
parents. [p. 68, col. 1.] ° 


Per Heald, J.—The word auratha ig commonly 


Or 
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“daughter, and if the eldest ~child,--being -a son, is 
, ‘competent on the father's death to take the father's 
t- }place-in the family, or; being 4- daughter is-compe- 
ni tent on. the.-mothor’s. death: to take..-the-mother’s 
place then he or-she is aurutha, and on.the father's 
< or? mother’s death is -entitled: to the father’s 
^ or mother's. personal property and to: one-fourth of 
v: the-rest of. the estate, and if: the eldest. child, whe- 
. ther son or daughter, dies without having. become 
enfitled to that interes; in the. estate, his or her 
~ children. are.entitled: to .share equally in. the estate 
with the younger brothers and ‘sisters of the 

- deceased, [p: 74, col,"2.] 
T The . eldest-born : child. who | is. - competent, to 
e the place of the father or mother acquires 
4 Pe status of auratha on -becoming so. competent 


“and. can acquire ‘that .status- before the death: of . 


i: “either parent, : [p. 84, col. 1 ] 
2) 1f:.the eldest- born child is a. daughter. and 


( reaches an.age at which: she is competent to take 
~ her mother's. place, no son can become auratha 
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.^ either before or after his father’s death, :[ p. 84, col, 


T 1. N 
- MB) rThe.status of auratha in no way depends on 
- the death of either parent. .The. eldest-born compe- 
e tent child is.auratha in any case, [p-84, col. 1.] 
im M avson' or daughter: dies after acquiring the 
- status of, auratha; there is no auratha in the family. 


A col. 1.1 
: (5) Sons are nob as such preferred to daughters 


as auratha.. If the eldest-born child is a-gon and - 


is competent he is awratha. 1f the eldest-born 


` 


.(4) ‘There can never be two awrathas in a family. , 


v Child is,a- daughter and is..competentishe is. awratha, — 


tv[pzB4, oo]. 1.] ` 
: 46; In a family. where the eldest born child is 
4 daughter and is.competent; there oan be no uua 
son and there (cam be no son whose -children have 
a right to preferential treatment iu the division of 
c bherpaurente" estate. [p: 84, vol, 1.] 
EC (7) 18 the.eldest-born child is e- daughter and. is 
roontpetent she is.auratha and as auratha can on her 
. another! s death claim from her father a. quarter 
+. share of. the estate. » If she dios before becoming 
+! entitled io'-that share; her children. haye a right 
mebo -preferential . “treatment'. in the division. of: the 
estate. [ [p. 84, col. 1 ] 
` Beri “Duckworth, J.— Aw tha"? - (8:- very. loosely 
‘es deed term ',, means . nothing -more «than "eldest 
n- legitimate issue, > male- or female". The.term. has 
p^ been, mutch misused, since. it doos nob necessarily 
j „follow that the' -ohild who is; auratha ‘whilst both 
¢ “parents are alive, ‘will be the child,--wholcan - obtain 
, &ohe-f ourth- share on the death: "m one parent.- This 
¿ ‘depends on the sex of-the parent. who -dies first, 
~ Phe. auratka then ig.: the; eldest child,- irrespective 
o of sexy legally begotten, who is of. age and com- 
, ‘petent: [p. 84, col, ?, ] 
t If a,son isnot the first;born child; he-oan -never 
c:. ber ayratha, unless. the: eldest child dies: before 
reathing majority or competency, and then only 
: s whón-the eldest-phild is & male - It is very doubtful 
` "whether another can becofne.auratha in place of-the 
o flegeaged-eldest daughter. There, is some authority 
~~~: fop, 8 brother gucceeding a pieni but.-not for4the 
a converse: case,—andothen only in: relation-to “the 
one-fourth share [p 8%, col. i. 
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of Orasa prior to the death. of-its parents, in ao far 
that, if he or she predeceases his parents, his or 


-her children - may be entitled to the' preferential 


treatment prescribed in. section 15, Book X of the 
Manugye. | p. 67, col. 1.] 

(2) In such a family where the eldest child is a 
daughter no son can become Orasa until his father 
dies, subject to the proviso that the -eldest daughter 
"E her majority before her death.. . [p' 67, col. 

(8) The question as to which is the Orasa can be 
decided, so far only as the right of representation ig 
concerned [p. 67, col. 2.) 

(4) In such a family there cannot be two Orasa 
children in the sense of children whose offspring 
would, in the event of their parents’ death, be entitled 
to claim an equal share with their younger uneleg 
and aunts [p. 67, col.2,] ` 

But it is conceivable that where the Orasa eldest 
child was a. duughter and the eldest son attained his 
majority before his father’s death, he would on hia 
father's death be entitled to rank as Orasa for the 
purpose of claiming’ one-fourth of.the estate.from. his 
mother. lt is to be noted’ that Orase is Here, nged 
in two distinct senses. [p. 67, col. 2.) 

(5) Sons are not always preferred to daughters ag 
‘orasa’s [p 87, col. 2.] 

(6) In such a family whem the eldest child: is a 
daughter there cannot be an Orasa son, who, pre. 
deceasing his parents, can transmit to his children a 
right to-preferential: "treatment: in the division of 


“the estate, assuming that the -eldest.child attained 


majority and did not forfeit her: status as Orasa, 


[p. 67, col, 2. ] 

(7) The "eldest child, being a daughter, can transmit 
to her children & right: to preferential treatment 
in the division of the estate, and there is authority 
for holding that on her mother predeceasing her 
S she can claim & ADR share as Orasa. "p. 67, 
col. 2 

Po Zan v. Maung Nyo, 20 Ind. Cas 327;7 Ii. B. R. 
27; 6 Bur. L. T. JOR, Ma Mya Thu v. Maung Po Thin, 
P. J. L.B. 535; Chan Toon's L. C. Vol, II, p 61, 
Ma Nan Gyaw v. Maung Shwe Ket, 10 Bur. L. H E. 924, 
Maung San Dwa v. Ma Min Tha, Chan Toon's L. C. 
Vol, II, p. 207, Po Hman v Maung Tin, 29 Ind. Cas, 
756; R L. R. B. 11 k 8 Bur. L. T. 140, Ma Saw Nowe v. 
Ma Thein Yin, | L. B. R. 198, Ma Thin v, Ma Nyein E, 
8 Ind. Cas, 6984, 3 Bur. L T. 6, overruled. 

Mi Min Din v, Mi Hle, U, B. BR. (1904.06), II, 
Buddhist Law, Inheritance, p. U, dissented from. 

Tun Myaing v. Ba Tun, 2 L, B. E. 292,“ Mi The O. v. 
Mr Swe, 25 Ind. Cas, 82'; U;. B. R. (1914) II, 46, 
Nga Lu Daw v` Mi Mo Yi, BI Ind Cas. 87; U. B. R, 
(1915) IT, 66 at p. 72, Mi Kin Lat v. Nga Ba So, 
U. B. R (1904-06', IT, Buddhist Law, Divorce ?, Ma Ba 


~ We v. Mi Sa U, 2 L. B. R. 174 at p. 182, Moung»Hme v. 


Ma Sein, 46 Ind. Cas. 852; 9 L, B. R.191;11 Bur L T, 
236, Ma Lay v. Tun Shwe, 61.Ind. Cas. 588: 10 L. B, 
R. 10; 12 Bur. L. T. 76, Ha Me v. Ma-Myit, P. J. L, B, 
48; Chan Toon's Lr O. Vol.. I, p. 276, Maung 
Seik Kaung v, Maung Po Nyein, l.L. Bi R. 23; 
Chan Toons L, C, Vol, IS, p.- 67, Ma Thin 
v. Ma Wa Yon, 2 L, B, - R---255. (F. BJ, Tha 
Tu v. Maung Bya, 4 L. B. Ri. 181; Ma Ein -Thu v. 
Maung Hla Dun, 15 Ind. Cas. 860; 5 Bur, L, T. 73, Ma 
Kyi.Kyiv: Ma Thein, BL By. R, 85M @aung v, Mi 


. Per. Proti, J —(1) In a; family epiisisting, of both ar "Kun, Chon Toon's L, C. Vol. T, p.:-192-: ANG pic.204; 


, sons and daughters -a:chilibcan.atteindthe full-gtatua 


S. Ji Las +- B, .118.— ab. Pe s120, Ma? Mà.-v«w: Ma 


Vol, LXVIII) 


MAUNG RIN V, MRS, KIRKWOOD, 


E Myit,.Chan | Toon's L; C. Vol. T, p. 275; P. J. D. B. 48, 
Ma Mya Thu v. Maung Po Thin, Chan Toon’s L. C. 
Vol. If, p 61: P.J. L. B. 885, Amleathan v. My Tha 
Ta Uy Ohan Toon’s L. O. Vol. II, p. 65, P. J. L. B. 625, 

` Ma Saw Nowe v, Ma Thein Yin, .Chan Toon's Ta C. 
Vol. II, p. 210, Ma Gun Bon v. Maung Po Kywe,U. 
B. R. (1897-01). II, 66, Po Sein v. ‘Po Min, 8 L. B. RA 

, 45, Ma Su v..Ma Tin, 18 Ind. Cas, 468; 6 L. B. 
R. 77; 5 Bur, L.* T. 23], Ma Nhin Bwin v. U 


Shwe. Gon, 28 Ind. Cas. 488; 8L.B. R. 1: 7 Bur.- A 
. to take her mobher'a place. 
I8 C. W, N. 1121: 16 M, L. T; 142; 20 C. L, J. 264; 41 . 


L. 7T. 105: 16 Bont,..L. R. 877; 27 M, L. J. 4l; 


G. 887; 1 L. W. 914; (1914) M, W..N. 440; 41 
© L A.121 (P, 0), Ma Thi v. Ma Nu, 8.3. L.B 70, 
Maung Po Lat v:Mi Po Le B.J. L. B: 219, Ma 
r On v. Ko Shwe O, S.J.. B. 878, Maung Sa S» v. Mi 
Han, U. B. R.(1842-98)IJ, 171, Ma Min Tha v. Ma Naw 
U, B. R.(1892-96) II, 581, Maung Pun v. Ma Hnyi, U. 
' B. &: (1897-01) IT, 104, Maung Hmu v. Maung Po Thin, 
1L. B. R. 50, Ma Hain Gating v. Ma -Tha Li, 10 Ind, 
| Cas, 778; 4 Bur. Le T, 74, Mi Saw Myin v. Mi Shwe 
Thin, 15 Ind. Cas 919; U. B. R. (1912) I, 125, Ma 
* Thit v..Maung Tun Tha, 80 Ind. Cas. 638; 8 Bur. L T, 
, 188, Maung Ka Gu vi Ma Hnin Nowe, 29 Ind. Cas, 706; 
> 8 Bur. L. T:-196, Not E v. Nga Aung Thein, 28 Ind. Cas, 
804; U. B. R.(1914)1I, 37, Mi Hlaing v. Mi Thi, 28 Ind, 
, Cas? 806: U., B. R. (.914) IT, 40, Maung-Shwe Po v. 
, Maung Bein, 27 Ind. Cas, 682; 8 L. B, R. 115; 
8 Bur. L, T. 25, Maung Tun Tha v. Ma Thit, 33 Ind. 
* Gas: 803; 9 L. B R. 66; 19 Bom, L. Rs 294, 185 


. A. L. 4. 86; 82 M. DL, 3. 71; 2: M, L.,T. 97:21 6. W.. 


, N. 527: 44 O. 379, 26 O. L. J. 163; 10 Bur, L.T, 
IRs; 44 I. A. 42 (P. O., Maung Kyi Hlaing v. 
Ma Htu, 30 Ind. Cas 610, 8 L. B. R. 189; 8 Bur, 


. L, T. 1654, Ma Sein Ton v. Ma Son, 30 Ind. Cas, ° 


549; 8 T. B. R. 501: 8 Bur. L. T, 203, Chan Tha v. 


M: Ma Pyu, 33 Ind. Cas. 127; 9 Bur. L., T. 95, . 


. -referred to, 


.Raferenes.made in first eivil appaalsgainat 
- the-jadgment passed by the District Jadga, 
: Hanthawaddy. 


FACTS appear from tha following Order of 

' *-Refersnze made by Robirson, C. J, and Mr. 
'Justiee "Dusk worth: to a Fall Baneh under 
--gestion ll ‘cf the Lower Barma Courts 
* Acti j i 


Rosisos, C, J.—(May 2, 1521), — Plaintiffs 
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ordinary  parlanse he would, no -donbt, 
bs the ehild.spoken of as the. Orasa- of 
the family. He died, however, some thir- 


‘teen daya bafore his father. 


“Ma Nyein Aung was the eldest child of 
the family and it is not denied that she 
was of age and eompetent in every way 
She survived 
both her parents. 

Plaintiffs elaim to be entitled to a ong- 
fourth share in the estate by reason of the 
fact that their father was the Orası child. 
if he was not, they would only ba entitled 
to a one-sixteenth' share, 


So long as both parents were alive, it 
ia agreed that Po Choand Ma Nyein ‘Aung 
wera each presumptively the Orasa, and 
on bahalf of the defandants it is  argaad 


‘-that the question as to whieh of these two 


childran would eventually bs the Orasa 
depended: on whieh of the two - parents 
died first. Daw Hmo died first and on 
her death it is said Ma Nysin Aung b3eame 
the Orasa and Po Cho lost all ehanees. :of 
gainiag that:status. His ohildran would, 
however, not be entitled to more than 
ons:sixteenth, as on-Daw Hmo'a death he 
lost even his presumptive status, and he 


- would-only have ranked ss a youngor ohild, 


even if he had survived his father. 


Oa the other hand, it ia urged thit Po 


Oho having reashed full aga and satisfied 


ara; the shildren of Po Cho who was tha - 


e eldest: son of U Baw and Daw Hmo. Their 
eldest ehild was Ma Nyein’ Aung. Pa Cho 
z grew.up and worked with his father managing 


, the-family property. Ha took a more. promi- . 


. nent. part in this -filial duty than moat 


: Bons probably do. Ho wis of age ani 
fally.competant. to sacsaed . his fithor..as 
. heal.of the family and he satisfied all 


„É 
recognition of a.ehild., as* the Orasa, In 


4 


eesonditions which lead to the ¿special . 


all the conditions raquired for an Orasa, 
he actually held that status, and this long 
before Daw Hmo died ; and onsean Orasa, 
always an Orasa. Thera cannot ba more 
than one Orasa in a family and onse there 
was a fully qualifisd Orasa, that stiatas 
did not devolve on aay other child. It ig 
urged that it was impossible ta hold:that 
the qisstion who was the Ovasa wis. a 
matter of chance, to be daeidel accordi 
as ona or other of the parents predeceasad’ 
theother. Ib was also urged that ‘a son, if 
eompetant, always took : pressdensa over 
au elder daugther, 


The Dhammathats claarly rebogn'ze -"fhe 
poszibility of a child . who: has. -raashed 


fall. status of Orasa predeseasing his or 
«hor; parents: by making. provision ..for 


i 


` the position, so that no question as 
|: Ma<Nyein Aung 
: olear that onee a 

` statas, 
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preferential treatment of that child's child- 


ren, Reference may be made to the 
Dhamma and Manugye in seetion 162 
. of the Digest. Both elearly ` refer 


. tions that arise in this ease. 
' both sides urge that there cannot be two 


' be that in sueh a family as this, 


to an Orasa son and the former applies 


“a similar rule in the ease of females. 


This provision the Manugye omits, and it 


‘may, therefore, be argued that the Dhamma . 


was referring to a family having daughters 
only. The full status of Orasa can, how- 
ever, apparently be achieved before the 
death of either parent, If that is so, it 
may considerably affeat the other quese 
Counsel for 


Orasas in one family, but they use the 
argument to suit their own eases, It may 
the 
question as to whether Po Cho or Ma 
Nyein Aung was to be treated as the Orasa 


' gould not be definitely decided until one 


: or other of the parents died. Or it may 
. be ‘that the true view is that in sueh a 
: family, the son ousts the daughter from 


1 


to 
eould arise. It seems 
son has ashieved the 


the fact that he predeseases 


- his parents or his father does not permit 
. of a younger son succeeding to that poeri- 


. tion. 
' There are many and diffieult questions 
arising in the ease and the state of the 


i , desisions as to one or more of them is to 


. to resoncile them. 


. there were daughters alone. 


. and, 


. arising. 


‘leave these questions in eonsiderab!e doubt. 
The Dhammaihaís are confused and eon- 
tradietory and it appears almost impossible 
It may be that those 
. dedling with daughteis as Orasas were 
" intended to refer only to families in whieh 
The exact 
meaning to be assigned to the words “tha” 
"ihami" must be eonsidered and it 
will ‘alse be neeessary to eonsider the exact 
meaning to be given to.the word "Orasa" 
when the child predeseases and when he 
“or she survives the parents. 


` I have, I think, written enough to indisate 
the questions that arise and the great 
difficulty there must bs in eomipg to a 
fitcision. The matters involved are of the 
greatest importanse to Burman Buddhists 
and some or all ‘of. them are sonstantly 
-It is, 41 therefore think, necessary 
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to refer the following questions to a Full 
Bench:— 

l. In a family consisting of both sons 
and daughters, san any ebild asquire tha 
full status of Orasa prior fo tho death of 
either parent P 

2. If wo, in such a family where the 
eldest shild is a daughter, san any son 
become Orasa until his father dies ? " 

8, In such a family, can the question 
which ehild is the Orasa be desided be- 
fore the death of either parent ? 

4, Oan there be in such a family two 
Orasas ? 

5. Are sons always to .be preferred to 
daughters as Orasa P 

6, In sueh a family, can there be an 
Orasa son who, predeseasing his parents, 
san transmit to his children a right to 
preferentisl treatment in the division of 
the estate ? 

7. If so, can the eldest child, being a 
daughter, on her mother rredeseasing her 
father, elaim a quarter share as Orasa or 
transmit to her children a right to pre- 
ferential treatment in tbe division of the 
estate ? 

Doogkwogrm, J.—(May 2, 1921), — For the 
purpose of this appeal the following faets 
will suffice :— 

Daw Hmo predeeeased her husband U 
Baw. U Baw died sothe years later. viz., 
on the 28th Desember 1907. Their eldest 
ron (not their eldest child) Maung Po 
Cho died on the 13th Desember 1907, or 
soma twelve days prior to his father, 
He was abont 40 when he died. , 

Their eldest shild was a daughter, Ma 
Nyein Aung, who died after both her pa- 
rents, The plaintiffs-respondents sare the 
issue of Maung Po Cho, and the appellants- 
defendanta sre the younger son and daugther 
of Daw Hmo and U Baw. 

The plaintiffs prayed fora quarter share 
in the estate as representing Maung Po 
Cho, who they claim was the "Orara’? 
son of U Baw and Daw Hmo. 

On the other hand, it is sontended that 
the Orasa was Ma Nyein Aung ss being 
the eldest sompetent ehild and daughter 
of Daw Hmo and U Baw—the former having 
predeseased the latter. The real question 
in this appeal is, whieh was the sa— 
Ma Nyein Aung or Maung Po Cho P 
learned Judge of the District Court, follow» 


# 


ry , 3 , 
Vol, Lx viii] 
MAUNG SIN v, MRS. KIRRWOOD, 


ing the eases of Maung Po Hman v, Maung Tin 
(1), Po Zan v, Maung Nyo (2) and Tun 
Maung v. Ba Tun (3), desided, with appa- 
rent relustance, in favour of plaintiffs, 
tíz, that Maung Po Oho was the Orasa 
ton, and that by right of representation 
the plaintiffs were entitled to a quarter 
share, 

Maung Thein Maung, on behalf of the 
appellants, relied upon sections 3C to 38 and 
gestion 163 of U Gaung'a Digest, seations 
1ó5 to 159 of the Attathankepa Dhammathat, 
and to the views expressed by Messrs, 
Tha Gyweand May Oung in their published 
works. Mr. Lentaigne relied chiefly upon 
ihe desision in the ease of Po Hman v. 
Maung Tin (1) already referred to. Ma 
Nyain Aung was admittedly an. adult at 
her mother’s death, and Po Oho was an 
adult and had admittedly assisted his father 
in his work right up to the time of hia 
(Po Oho's) death. It is clear that both 
of them were competent to be the Orasa, 
it is not denied that if Maung Po Cho 
was the Orasa, the plaintiffs’ sahara is one- 
quarter and that it is only one-sixteenth 
if Ma Nyein Aung was the Orasa daughter, 
In Lower Burma, the last and most de- 
sisive ease on fhe subjest is that of Po 
Hman v. Maung Tin (1), Hera the mother 
died first, but ib was held that Po Hman 
ousted the elder daughter from the posi- 
tion of Orasa as soon as he reached com. 
petent age. In Po Zan v. Maung Nyo (2) 
it was the father who died first—so, in 
any ease, the decision was eorrect, but it 
was tacitly assumed that the result would 
have been the same, eveu if the mother 
had died first, Sestion 150 of the Digest 
was quoted to show that sons are pre. 
ferred to daughters, but saction 49 was 
not referred to. This latter section seems 
to deal with them on etQual terms, at 
any rate, in regard to their family duties, 
There is, I think, littl doubt that there 
ean be only one real Orasa in each family, 
bat, in order to reach the status of an 
Orasa, & person must attain majority and 
bs eompetent, see the ease of Tun Myatng Y, 


(1) 29 Ind, Cas. 756; 8 i. B, Ra 113; 8 Bur, L. T, 
"eff 
20 Ind, Cas, 325 7 IL. B, B, 21; 8 Bur, L, T" 
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Ba Tun (3). If these aonditions ara ful- 
filled, the Orasa ean pass on his rights 
to his heire, if he dies. If the person is 
incompetent or dies before attaining majority, 
then no doubt his rights devolve. In the 
sase of Ma Mya Thu v. Maung Po Thin (4) 


the father died first, so, of sourse, the son : 


was preferred to elder daughters,  Seetion 
163. of the Digest shows that the eldest 
ehild's heirs, when she is a daughter, re- 
cieve preferential treatment. The  Dham- 
mathats undoubtedly eontemplate a female 
being Orasa, 
not applicable been 


if there is or has 


an Orasa son, but if there. is an. Orass 


daughter I fail to sse why at her death 
the position of. Orasa should pass to tha 
younger brother or sister, [Tun Myaing v. Ba 
Tun (3)] or why in her lifetime a younger 
brother on reashing competent age should be 
able to oust ber from her position, In my 
opinion it is quite slear from the majority of 
the Dhammathats quoted ir sections 30, 31 and 
88 of the Digest that, iu a family compoaed 
of son3 and daughters, until one of the 
parents dies, there is, technically speaking, 


no Orasa, though the eldest- -gon is usually. 


so styled, and that, if the father dies firat, 


the eldest son, if eompstent anda major, . 


automatically becomes Orasa, whereas if 
the mother dies before the. father, the 
eldest competent daughter; if. a major, 
ossupies that position—in either case as 
taking the place of the father or mother 
in the family. If the eldest sor or daughter, 
a3 the case may bs, has reached sompetent 
aga ani then predeceased his or. her 
parents, leaving issue behind, there is then 
no Orasa at all, but the said issue raesives 
preferantial treatment. The point -ssems 
to me to be that none of the Lower 
Burms rulings has really dealt with. ‘the 
question of the eldest child’s rights when 
that child is a daughter and the family 
consita of both ‘daughtars and sons, ‘and 
the mother predeseasss the father. What 


appears to me to be the sorrest law was” 


suggasted by MsOoll, A.J. O.. in the ease 
of Ms Ths O v. Mi Swe (5) and in Nga Lu 
Daw v. Mi Mo Ye (6). 


-- 


(3) 2 L. B. R. 292. 

(4) P. J. L. B, 685; Chan 'Toog's L, C. Vol. II, L. 61, 
(5) 28 Ind. Cas. 821; U. B. R. (1914) II, 45. 

A6) 31-Ind, Qas, 87; Ur B, R, (1810), II, 66 ab p, 72, 


Of eourse, section 163 is, 


This is, with some | 
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slight: difference, what I have already stated 
above. It appearr, morecver, to have keen 
the view :iaken by Mr. Chan Toon in his 
Prineiples. cf Buddhist Law, page 108. 
The eldest daughter or Son, as the sase 
msy be, obtains the Orare share or cne- 
quarter asa right — the former on the mother 
predecessing the father and the latter on 
the father -predeceasing the mother (Digest, 
gestions 30,.31 and 33). This, of courte, 
is only co when the davghter or son was 
compstent to fill the position of the deceared 
parent. The deciding focter as to whether 
the privilege falls to a female or a male 
$s ihe. sex cf the parent who dies first. For 
instsnee, if. the mother dies first there 
would be no object in giving a quarter 
phare to- the eldest ron beoruse his father 
is till- alive. In this ecnnection  scotions 
155,ard 156 of tlie. ,Aitathankepa must ke 


considered — they bearcut the view now taken. . 


The. authcrily of, this Dhammathat ig 
questioned by the; unknown authcr of the 
jhtroduetion. thereto, but, in my opinior, it 
carries great weight. It wes ecmpiled by 
the late Kin .Wun' Mingy?, U Gaurg, 
0. S. 1., a learned Minister of the Burmese 
Kings, who had aṣ- vast knowledge. of 
Burmese Buddbiet. Law, ss applied amongst 
his. people... Its velue has keen recogniz2d 
by. the British Courts, both in Lower and 
Upper- Burma, Sir George Shaw in the 
aane of Mi -Kin-Lot v. Nga Ba So -(7) 
made‘:zome observations which show hia 
respest: for it, Sir Herbert White, C, J., 
in.the-.case cf Ma ba We v. Mi Sa U (8) 
expressed his satisfaction with its authority, 
and Sir Daniel. Twemey in the caste of 
Maung Hme v, ‘Ma fein (9) and sgain 
in Ma -Lay, v. Tun hwe (10) laid great 
stresa upon it. The Yoeathat, the first 
Dhummathaé quoted in szcetions 44, 45 of the 
Digest, suproris th’s view in the first 
portion seb ont. The. remaiks in the «ate 
of Ma Me v. Ma Myit (11) that. the 
eldest .davghier crly iuseeecs as  Orasa 
e 


© U. B. R. (1£0:-06), I, Buddhist Law, Divarce 
POE) 2 L. B.R. 174 at p.188. ° ` 
L 45 Ind. Cus, 953; v D, B. R, 191; 11 Bur, L. T. 
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(10) 61 Ind, Cas. 9854. 10 L.B. R. 10; 12 Bur. L. T 
5. 
OR. |, B. 48; Chan Toon’s L, O, Vol. I, p. 276 
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where there are no sons were mere obiter. 


dicta es the decision of the point. was un- - 


necessary. 
In the cato of Maung 
Maurg Po Nyein (12) 


Sek Keung v. 


it seeme to mê” 


that the real point was dimly foreseen, but-it ` 


was thought that the | Dhammothais 
not slearly enunoiate the’ principle that 


the daughter sould olaim a quarter share ^ - 


from her father on ber mother’s deoecase 
althorgh there were indications of it. It 
was, however, admiited that. some of the 
Dhammaihats gave the quarter 
share to . tbe eldeat child, and 
only oseasional passages pat .the daughter 
in an inferior position to the con... In 
that sase fco, the mother died before the 
father and the son was claiming against. 
his father | on the latter’s re marri» 
age. The references made in the ruling 
to sections 155 to 159 <Attathankesa Dham. 
maihat are vitiated by the facet that tke 
younger "sons and daughtera” are mentions 
ed in the Bnormese Serigt, whereas in 
the English translation they are sollectively 
referred to as younger children, The 
learned Judge aleo ceems to me to have 
misinterpreted sections 32 and 33:of the 
Digest and, though he referred to it, cid 


did | 


or Orasa : 
that ' 


T^ 


not bear in his mind section 3, Book X of : 


the Manugye, In the oase cf Ma Then v. 


Ma Wa Yon (18) the sonverse ease was | 
dissussed, but the question now raised was not ' 


gestion 88 of tbe 


Digest, page 84, Volume I, entirely favours - 


the position whieh { row taks up. n 


the ease of Tun Myatng v. 
Birke, J., caid: "It 
on. the death of one parent it is only 
the eldest child (not eon) that ean claim 


Ba Tun '(3)* 
is cettled law. that’. 


a quarler share during the lifetime of the . 


surviving parent." The ease of Tha Tu 
v. Maung Bya (14) does 
assist ue. In that ease, ss reported, there 
were no cons but five daughters, 
eldest was naturally given her 


share, The «ase of Fo 


. quarter 


not materially 


- E ad 


and the 


Zan v. Maung . 


Nyo (2) implies that the Texts in section ` 
163 of the Digest apply exclusively to . 
families ccnsisting of daughters only, but `~ 


‘the view adopted in the ease’ 
(12) 1 L. B. R. 23; Chan Toon's L. C, "Vol, IT, Pe 67, 
(13) 2 L. B. R. 255 (F, B.) 

(14) 4 L. B. R. 181. S : 
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of Ma. Hin Thu v, Meusg Hla Dun (15) ia 
distincily opposed to this implisatior, and 
the. view taken in this last ease is supported 
by -section 15, Book X of. the Manugys. 
Seetion: 150 of the Digest referred to in 
Po Zan’s case (2) does indeed appear to placa 
daughters in sn inferior position to sons, 


ever.-though the son may -ba the youngest.: 


ehild; but it seams to me that the superiority 
of the eon has bean judisially recognized only 
in eases where the father died first, exospting 
in the ease of Maung Fo Hinan y. Maung Tin 
(1) already referred to. 

With some hesitation I State fo think 
that the desisions of this Courtin Po Zan's case 
(2) andin Maung Po H man's case (1) ava errore- 
ous, In the latter oase, if Mi Shwa Ein died 
after she bad attained majority and was 
sompetent; then she was the Orasa and on 
her: death the position of. Orasa remained 
unfilled [see Tun Myang v, Ba Tun (3)]. 
If Fo Zan’s case (2) is sorreet, section 163 of 
the Digest may  beeome a .dead letter, 
beacause there sould bs .no Orass daughter 
in a family  sonsisting of. both sons. and 
daughters, unless thera should b3 no compa- 
tent son. 

As against the view that sons should 
be preferred. to daughters, L world set the 
universal prastics of equal division of inherit- 
anse between sons and daughters— a prastise 
followed not only by tha Courta of this 
eountry, bat also by the villagers themselves. 
The. view in qaestion arose, I think, owing 
toa misunderstandiug, . .Sastions 155 to 
159 of tha Aitathankepa were misunderstood 
owing to an inadequate translation, as pointed 
out above, and sechions 2 and 3, Book X, 


Manugye, were not read together as a whole, . 


nor -were sestions 4 and-5. The oass of 
Ma: Nan Gyaw v. Maung Shue Ket (16), 
relied on in this appeal, is of little real use- 
fulness, inasmuch as the learned Judge who 


desided if dealt..with none of the texts. 


applieáble and the principle, that where 
there are sons, a daughter, though the 
eldest shild, is not entitled to elaim a 
qaarter shara on the mother’s death, was 
deducsd from eaase3 whioh did not sover 


the: real issue. Tha Twv. Maung Bya (14) 


is quoted by Mr, May Oung at page 221 - 


ef -his work on Buddhist Law as favouring 
the eldest daughter who has also the eldest 


(15) 15 s Cas. 380; 5 Bar, L. "m 18, 
(18) 10 Bur, L. E, 234. 
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child obtaining her quarter share on her 


mother's death where the family sonsisted . 


of three daughters and twa sona, Upon reading 
the judgment, however, I am not sure 
that his remark, that the head-note is wrong. 
is sorreat, ag*Hartnol, J. (now Sir Henry 


Hartnoll), olsarly stated at page 182 that ° 


the mother died leaving five daughtera. 
Nevertheless, that view and the view whieh 
I venture to take is supported by Manugye 
and the Atiathankepa as well as the Wagaru 
Dhammethat, whish, so far as is known, is 
the earliest of all, although it. is true that 


S -— 


the latter does not giva the Orasa (whe: . 


ther male cr female).a full quarter share. 


The Dhamm^ihatkyaw gives the Orasa 


daughter her full. quarter share and the. 


younger ehildren, male and female, have to , 


wait till the father dies before they get 
anything. The Vinicchaya—an important 


Dhammatiat—upholds the quarter share of - 


the Orasa. The. most modern work, tha 
Attathankepa, has already -been discussed. 
lt remains to be said that in the present 
case Maung Po. Oho predeseased his father 
and that, in my opinion, he. was never 
Orasa, for I sonsider that Ma Nyein Aung 
held that position all along. Taking the 


-— 


— 


w 


view whish. I do, supported, as it is, by: 


such Burmese: Jurisconsults as Messrs. 


-— 


May Oang and Tha Gywe in,thsir published . 


. Works, 1 am aware that I am going soanter 


to the previous deciaions of this Court, bat ; 


: [think that the whola question: requires careful 
ra sons:deration by a Fall Bench of this Court,’ : 
.in the light of what I baye 


this order, 
1 have now had.the advantage of seeing . 
the questions propounded for referano3 by 


the learned Ohief Judge, and-I soneur in , 


referring those qusstions to a Fall -Bensh, 





. Mr, Thein Maung, for the Appellants, 
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OPINION OF THE FULL BENOH. ` 


Mauga Kis, J.— The following questions 
have been referred : — : 

l. Iu a family sonsisting of both sons and. 
daughters, ean any child acquire the fall 
status of Orasa prior'to the death of ic 
parent? 

2. If o, in sueh a family where: the . 
eldest ehild is a daughter, san any son besome 
Orasa until his father dies? . : 


set out in , 


--— 


f 
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3. In sush a family ean the question 
which ehild is the Orasa be deeided before 
the death of either parent p 

4. Oan there be in such a family two 
' Oranas ? 

5. Are’ sons sieeve to be pieferred to 
daughters as Orasas P 

6. In ameh a family ean there be an 
Orasa son who predeseasipng bis parents oan 
transmit to his children a right to prefer- 
ential treatment- in the division of the 

estate ? 

' 7. Tf mo, aan the eldest child, being A 
daughter, on ber mother waana AE her 
father, claim a quarter share as Oraga 
or transmit to her shildren a right to 
preferential treatment in the division of 
the estate ? 

The facts of the sase are :— 

aw Hmo predeceased ber husband U Baw, 
who died rome years later, tig , on the 28th 
Desember 1997. Their eldest an (not their 
eldest ehild) Maurg Po Cho died on tbe 
13th Desember 1507, or some twelve days 
prior to.his father. He was about 40 
‘when he died. Their elCest ehild was a 
"daughter, Ma Nyoin Aung, who died after 
.both ker parents. The plaintiffs are the 
‘Issue of Maung Po Oho and. the defendants 
` are the youzger son and danghter of Daw 
Hmo and U Baw. 

Thus U Baw and Daw 

children. 
" . Had they all ipd both their parents, 
they would all have shared equally in the 
estate of their parents in acsordanse with the 
ruling of Ma Eyi Eyi v. Ma Thein (17). 
In that ease the rules of distribution of the 
parental estate between the children of the 
gamó'parenta on the death of both the parents 
‘werd jettisoned as being. so  hopelessly 
eonflisting as to be diffisult to reeoneile 
and the ruleof equal distribution was introduc- 
‘ed as being eqnitable and in aeceordanse with 
the prastiee of the people. 

The plaintiffs elaim a quarter share i in the 
estate: as represening Maung Po Cho whom 
they elaim to be the Orasa son of U Baw and 
Daw Hmo. 

As I understand it, the elaim is to 
represent their father’ who predeeeased U 
~ Baw and survived Daw Hmoand, bearing in 

mind the ruling in Ma Kyt Kys’s case (17), they 


Hmo had four 


mut their claim as being me what their 


(17) 3 L, B. E & 
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father would have got--had he survived both 
his parents, because their uncle's share 
would be the same. The elaim is really under 
sestion 15 of the Manugye, that ia to say, a 
claim to a share equal to that ‘of their 
youngest unele. And if tbe. distribution 
was to be made acsording to the Dham- 
mathats their elaim would haye been leas 
than one quarter. So it is clear that this 
ia not a oase of devolution of the share whieh 
the Orasa son or daughter may be entitled 
toclaim onthe death of one of the parents. 
The right claimable would he the right to- 
represent the parent as fully as the Dhamma. 
thats allow, 

1 shall now proseed tosonsider the question 
who is an “Orasa” child. 

The word isa Pali word. In the Burgske 
form if is auroiha and in ìta Romanized 
form it is “Orasa,” It means legitimate, own 
son. See Ohilder's Pali Dietionary. The 
word is used in this sanse in the Dhammathats 
as distinguished from other kinds of ehildren 
entitled to inherit, sueh as, hettiima, kettizaja, 
hiti:ma, pubbhaka, and appatittha, See cection 
16 of U Ganng’s Digest, Volume 1. The 
distinetion between an auraiha (a child born 
in lawful wedlock), a kitéima and an appatittha 
is elearly drawn in sestions 190, 191 and 192 
ofthe rama Digest. Referencs may also 
be made in this eonnestion to sections 198 and 
199 of the same Digest. 

And we have now been secustomed for a 
considerable time, to the use of the term 

'Orasa" as meaning the legitimate shild who 
is entiiled to claim «a quarter share in the 
parental estate on the death of one of the 
parents. There is no doubt some of the 
Dhammathat writers use the term "Orasa" 
baldly,e. g., ‘Let the Orasa taksa quarter 
of the estate,” whereas some are sarefu] to 
indisate whieh shild is meant by "Orasa," 
while others do not enll the ehild by. that 
term at all but declare that the son or . 
daughter who planned and worked with the 
parenis and who continues the family is the . 
one entitled to have preferential treatment in 
regard to inheritance. 

In the texts collested in 'seslion 80 of the 
Digest whish deals with "Partition between 
mother and son on the death of the father," 
ihe eon who is given & preferential right 
(whether to eertain speeified property or a . 
quarter of the: parental estate aither to 
himself solely or to be divided . with hig 
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brothers) is ealled setthaputta in the following - 


Dhammaihals :— 

Pyu—jettho,: puttosa—The eldest,if a son, or 
the first born sbild, if a son, 

Acsording to Childer' 8 Teo means ehief, 
best, eldest. 

Vilasa— The eldest ehild who is a son or 
first born shild who in a aon, 

Waru—Eldest or first born Orasa. 

e Dhammathatkaw 

Ras: 

Konda same as Pyu. - 

Kyetyo— First born son or daughter. 

He is termed Fhagyi in the following 
Dhammathate :— 

Manukye, Amwebon and ‘Dhamma. 
means eldest son. 

The term Thogyi auratha is used in the 
following Dhammathats :— 

Varnana, Warulinga and Oittara. 

* Auratha among sons ” oseurs in Warultnga. 
Theor auratha is used in the following :— 
Kunjalingo, Manuyin, Kunja. 

"Bon known to the offisials” is used by 
Kyannet, "This means a resognised sop, saeh 
a8 son born in lawful wedloak, 

The expression ‘if the son takes the place of 
the father’ is ured in Ficchedant, 


4 same as Vilasa. 


Thagyt 


The son who hears the father’s burden - 


or responsibilities is nsed in the following 
Dhammathats :— 

Mano, Kainta, Myingun, Ehandaw, Tejo, 
Vannadbamma, Manuvanna. 

In the rest of the Dhammatho!s, namely, 
Viniccaya, Pakasani, Ragabala, Manu, Panam, 
Dayajja, and Dhammosara the word ‘tha’ son 
js used. 

The earliest of these Dhammathats are 
Pyu (89, B. E.), Vilasa (455 B. E.), Ware 
(648 B. E.). These use the term ‘Thay u.’ 
Then same Manukye and Dhamma (both 1114 
B. E.), whieh use the term ‘Thagyi.’ 
in 1126 B. E., eame Vannana whieh uses the 
expression "Thagyt auratha” Then eame 
Manuyin (1129 B. V.) in whieh auratha or Tha 
auratha is nged. In 1129 B, E. Rast was pub- 


lished andthe term “Tha-u-yaukya’ is used i in ib ' 


notwithstanding the fact ofthe term '"Thagyi, 
Thagyi auratha’ and :‘auratha’ having been 


used in the meantime by some of the other- 
Dhammathats. In 1143 B.E. Sonda whieh uses ' 


the term '7ha.-w' "Thagyi auraiha, appear- 
ed. In 1165 B. E. Kunjalinga was published. 
It gzives the .rules. of partition between 

other and son on the death of the father and 
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asys that if the son is aura?ha he shall got 
one quarter and the mother three-fourths. 

Of the above Dhammathats in which tha. 
torm jetihapulta” ocsurs reasons are given for 
the preferential treatment in the following :— 

Pyu— The son contiues the family. 

Vilasa— Besause the parents obtained at 
the commencement id their wedded life by their 
earnest prayer.. he — 

SEAT: bolos in the Pa E a of pron: 
erty eee he suceseds to the father’s ofise and 
sontinues the family, 

Dhammathatkyaw 

Rast 

Kyetpgo 

All the Dhammathais mentioned in Seetion 
30 of the Digest when sovsidered a3 a whole, 
lead to the inferen«e that ££ is the eldest born 
legiitmate son who zs entitled to claim a quarter 
of the rarental estuts from his mother on the 
death of the father, providei hs has helped the 
parents in the acquisitzon of property and takes the 
deceased father’s place and continues the family. 
It appears that the Dhammathuts take it for 
granted that the son,if competent to do so, 
will take his father’s plase ard continue the 
family but’ whether this duty is a mere 
moral obligation or ean be enforced at law 
is at present undetermined so far as decisions 
go." Per Jardine, J.O., in Mt Saung v. Mz Kun 
(1&), And this eldest born son, who is entitled to 
a quarter share, is by later Dhammathats called 
an Orasa. 

Assording to seation 62 of the Digest thia 
eldest born son may be superseded by, and 
the position he might have enjoyed mas go 
to, a younger son who fulfils the eonditions, 
while he does not, 

It may be argved that what is material ia 
the fulfilling of the eonditions and not the 
order in whieh the sons are born, so that even 
where the eldest born is a daughtera son who 
fulfils the sonditions would be entitled to the 
quarter share from the mother’ on the death 
of the father. 

In my judgment the argument is not sustain- ' 
able. It san only be founded on the Dhamma, 
thats notieed above whieh do not eall the son 
entitled to the share by any dessription, 
suehas Tha u-thagyt, thagyt auratha, or auratha 
but which desdribe him only as the son 
who bears the father’s burden or respon. 
sibilities. It appears to me that fhese 


(18) Chan Toor’s L, C, You, L n 192 at p, 204; 8B. J, 
U, B, 115 at p, 120, 


| same ag Vilasa. 
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Dhammathats put the matter in a eompre- 
hensive form, beeanse, whether the slaim is 
made by ‘the eldest torn son or by a 
younger son, the eonditions must be fulfilled, 
These. Dhammathats do not, in my opinion, 
contradist the proposition that the eldest 
born sor, if eompetent, can claim the share 
from the mother and if not competent, he 
will bs superseded by another son who is 
competent, but that if the eldest born is 


nota sop, the right to a quarter share 


does not existin favour of a son, though 
he may bs the eldest of the sons. I have 
dedused this by a consideration of the 
Dhammathais alone. 

I get the-following results:—In dealing 
with the right of the child who is givena 
preferential right— 

(1) earlier Dhammathats eall him “Thau” 
and the -right is given him be- 
sause he fulfils the conditions as 

. to which the leading Dkammathats 
are in substantial agreement ; 

(2) later Dhammathats sush ae, Manly 
and Amtebon eall him " Thagy:” 

(3) other Dhammathats of later dates sall 
him " Thagyi auratha ;" 

(4) still later Dhammaihais call him mere- 
ly auratha ; 

(5) there are nome Dhammaihats whieh 

. do-ot sall him by .any: description 


but speak ofhim merely as-a son. 


who bears the father’s burden, their 
authors probably thinking that it 


is. unneeessary to state the rule in 


detail, because the fulfilment of the 
condition is the essential thing. 

Read all these Dhammathats together and 
the conslusion will be reached that those 
whieh speak of the -son who bears the 
father’s burden do not appear to contradiot. 
the others. Beeause they were not read in 
the. wey I suggest,did Sir George Shaw go 
wrong is Mi Min Din v. Mi Hle (19) when he 
held that the eldest born son means the 
eldest son, not nesessarily the eldest ehild. 

There is another ruling whish appears to 
me to be sontrary to my view. That is in Ma 
Ein Thu v. Maung. Hla Dun (15) in whioh it 
had to be aseortained whether the sosond child, 
a daughter, was the'Orasa forthe purpose of 
gostion 163 of the Digest. It was not certain 

Cup 

(19) U. B. R. (1904-06), T], Buddhist Law, Inherits 

` enoa, p. Li. < | | 
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-this shara.from the 


dade" i 


whether the eldest. child who. predecaed: T 


ifs parents in its infanoy was a son or. 
daughter. Twomey, J. held that if it was: 


a daughter the oldeat surviving daughter: ` 


would be auratha, This view is perfestiy 
eorrest. Baut the learned Judge observed... 
that the fact that the eldest cehild:-wasa 
son would make no differense. 
to have thought that the fast was a 
rate I See: no reason to think that thoy. 
(the texte in sestion 163) do not apply. 
to & family where the only ehildren arriving 
at maturity were two. daughters and the 
only other child a son who died: in infaney. 
No texts are eited in support. of this sesond 
view propounded by the learned Judge. 


. The next question fer consideration is the -` 


right of a daughter to a quarter share. 


' Section 33 of the Digest whish deals with 


the partition between father and daughter on 
the death of the mother has to be sonsidered. 
Although the number of Dhammathats whish 
gives tha eldest born daughter the -right 


to claim a quarter share from the father is . 
smaller than 


that of the Dhammathais 
whish give the son the right to claim 
mother, 
important Dhammathais, vte., 


He appears. -- 


negligible quantity as he stated :—At- any. 


yet the — 
Manukye, . 


Vilasa, Dhammathathyaw and Amwebon declare . 


the right in her favour and it 


to the same, effeat. 


is well. . 
known that the sase law on mg subject is : 


Tt és, therefore, correct to hold that .the eldest - 


born legitimate daughter ts the Orasa who has ihe : 


right to claim a quarter share from the. father 


"t 


on the death or the mother. - 


.It has, however, been sontended that the | 
eldest born daughter will be ousted from her ` 


position as in Orasa, if there is ason, . 


In Mi.Saung v. Mi Kun (18) Mr. (after- 
wards Sir John) Jardine, Jd. O., observed :.— 


"Under sertain cireumstances the eldesi : 


competent to assume the parental duty, 


. daughter, a$.least when there is no son - 


takes the  paraphernalia of the:..deceased ` 


mother, * * "These rights 


- 


are additional to is fraational' share of. 
the inheritanse, whieh on the denth of one : 


parent the eldest son or the eldest daughter 
ja entitled. to demand from the surviving. 


: parent." 
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The Jearned Judge cited no authority 
for. limiting the eldest daughter's rights 
to the sasa where there sare no sons, This 
ruling was followed by Mr. Hosking, J, C., 
in Ma: Me y. Ma Myit (11) and again thera 
were no reason3 forthecming. 


In Ma. Mya Thuy, Maung Po Thin (4) it 
was laid:down by Mr. Birks, J. ©., that 
where there are both sons and daughters 
the eldest son is preferred toany daughter. 
Now ir that case the father had died and 
the claim was. made by the youngest son 
(who was also the youngest 
^ the eldest born wai a daughter and the third 
child, a boy, had died in infansy. Is was 
taken for granted that had he not died in 
infancy the third child would, if sompetent 
to take his father’s placa, bave been the 
Orasa enti!lled to slaim the quarter shara 
from the mother. But the texts cited by 
the learned Judge show that it is the eldest- 
born son. who was under eertain sircam- 
stances, entitled to the share and that, if 
he does nof fulfil the conditions, a younger 
son, being competent, will step into the 
position. If in that ease the younger son 
had stepped info the position of the eldest. 
-born son, then there would. be no doubt 
the decision was sorrect. The eas» was one 
where the father had died and the 
. eldest. daughter sould not have claimed to 
be the Orasz for the 'purpose of elaiming 
a quarter share, 


In Anleathan v. Mi Tha Ta U (20)the eldest 
daughter sued her mother and her brothers 
for a quarter share. It was held by Mr, 
Birks, J. C., that the plaintiff sould not 
elaim the share while thers were song, If 
war, however, unnesessary to taka the exist. 
enos of younger sons iato consideration, 
because the case was one 
eldest daughter could not represent her 
deceased father. : Seotións 156,157 and 158 
of the- Atfasankhepa -- Vannana Dhammathat 
were sited as being inconformity’with the 
principle enuneiated in Ma: Mya "hw's case 
(4) whish was relied on, 

In. Maung San.Dwa v. Ma Min Tha (21) 
a sixth child, a son, was held to be entitled 
to demand a quarter .ahare from the mother 


(20) Toon’s L, C, Vol. IT, p.65; P. J. L, B. 626, 
(21) Chan Toona L. Q, Vol; 1i, p. 207., 
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child) where- 


in which the. 
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were two sonsclder than the plaintiff, Fox, 
J., followed Ma Mya Thu's case (4). 
contended by Mr. Hla Baw that .the son 
entitled to elaim the share is the -eldest- 


born son on the ground that in seetion. 63: 
of the Manu Vannana Dhammathaé and in the-- 


and Dhamma» 
sections 


extracts frem tha Valasa 
thatkyaw given under 


32 . and. 
. 84 of the Digest, the term used, when refer . . 


. on the- death of the father, though there - 


It was . 


y 4" 


ring to the son who should get a larger . 


share than the other children is‘ Thau” 
or first born son. The learned Judge dis-. 
posed of the contention thus : 


“These terms .. 


are, however, not universally used; in seefion . 


9 of Book X of the Manukye, which section 


directly beara upou the present ease, the . 


ferms used are 
to mean the chief con who would naturally 


T^a-gyee " whieh I take. 


be the eldest of them, unless afflieted with . 


any of the diseases or defests enumerated 


in gestion 38 of the same book. Mr, Justiee . 


Birk’s jadgment was 
general view of the text bearing upon the 
question, and I ses no suffislent reason for 
doubting its: sorrestness.” In this ease 


based upon a i 


also the elaim was made against the mother . 


and if the elaimant was entitled to supersede 
one of his two -elder brothere, there wou'd be 


nothing-to say against the decision. But, with . 


great respect, the learned ;Judge erred in 
thinking that there was any difference in 
meaning between the terme ‘ ' Tha-u " and 

* Tha-gyi. 
mathats speak of the possibility of the Zhagyt 
being superseded by a younger son shows that 
Thagyi ia the same as Tha.u. “ Thagyt” has 
been rendered as big son" by Advocates 
to:suit their own cases. Thagyi is the abbre- 
viated form of Tha-akyt, which must. mean 
the eldest son, I have not come aseross in any 
of the Dhammathais any expression whieh is 
equivalent to tha English expression, “ eldest 
surviving son, ” 


In Maung Setk Kaung v. Maung Po Nyein 


(12) a Bench of two Judges of this Court, after. 


referring. to sestions 155, 157, 159 of the 
Attasankhepa Vananna Dhammathat, eame to 
the sonelusion that the rales in those 


The very fast that the Dham- .. 


i7 


sestions proceed on*the prinsiols of the son l 


getting a portion if his father dies, and 


-the daughter if her mother dies; but that= 


the oasa of both.daughters and sons is not . 


distinctly provided for, The learned Judgea ` 
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do not appear to have referred to the 
original texts. In seetion 155 the existenoe 
of younger sons and daughters ia elearly 
eontemplated besause it says that the 
kanitha (younger) sons and daughters shall 
not demand inheritanes until the mother 
dies. In seetion 156 whieh gives.the auratha 
share to the daughter on the death of the 
mother it is deslared that the kanitha sons 
and daughters shall not claim inheritanee 
until the father dies. So that in both the 
eases of father and mother predeceasing his 
or her aonsort, the existensa of younger 
sons and daughters is not lostsight of and 
the law as regards them is declared. As 
Aitasankhepa is looked upon only as an 
exposition of expert opinion, we shall now 
tura to the older Dhammathais and ascer- 
tain whether this expert opinion is justified. 
Tu sestion 30 of the Digest :— 

Dhammaihot kyaw speaks of nauktha in 
referring to the other ehildren, No doubt 
tha there is used in the sense of ehildren, 
The term in this eonnection means later 
ehildren. 

‘Manugye gives three shares to the muther 
and tha thaminge, younger sons and 
‘daughters. 

Sonda says that to the thange thaminge, 
younger sons and daughters, however, suit- 
able shares should be given, 

Ei | say that the three parts should 
go to the mother and the younger brothers 
and sisters. 

‘The other Dhammathats are silent on the 
point, Of the Dhammathats eolleeted in 
sestion 33 of the Digest—Dhammathatkyaw 
mentions younger sons and daughters, and Rast 
and Kyetyo speak of those sons and daughters 
other than the eldest daughter. In the extracts 
given in seetion 31 of the Digest—Vilasa 
aontemplates the existenee of other caildren 
as it says ‘It is only the eldest. who 
should get.’ 

‘These materials are sufieient as showing 
. ethat sgotions 30 and 33 of the Digest eontain 
rules as regards the eldest ehild's quarter 
share where there are sons as well as 
daughters and justify the expert opinion 
contained in Aitansankhepa. The author of 
hat work was also the‘ author of the 
A During the regime of the last two 
‘Burmese Kings and for many years after 
thé Annexation until his: death. U -Gaung 
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was the greatest living authority on Burmese 
Law and Literature and I think his opinion 
may be assepted even without the materials 
pointed out above. 

To my mind from the very fast that tke 
Dhammathais speak of the eldest as having 
the right to claim the quarter share, it is 
implied that there must be other ehildren. - 

The contention that the saseg of both gong 
and daughters is not provided for eanrof, 
therefore, be aesepted. 

It has, however, basen urged that, as the 
Dhammathats look upon the son as being 
superior to the daughter, the eldest-born 
daughter eannot bs allowed to claim the 
quarter share, where there are sons. Amang 
others, sestions 140 and 150 have been 
referred to in support of tha sontention, 
These sections and. the others sontain rules 
of distribution after both the parents ara 
dead. These are the rules whieh this 
Oourt hes disregarded in Ma Byt Kys 
case (17). They do certainly show that the 
son is regarded as superior to the daughter. 
But they do not give him, unless he 
is the eldest born, any. greater share than 
the eldest of the daughters. For if the 
eldest is a daughter and there is a 
son younger than she is, that son, instead 
of getting a smaller.share in ascordanse 
with the order of the births of the ehildran, 
gets a share equal to the eldest daughter, 
and, in my judgment, " wherever, in th8be 
rules, the word auratha is used, it is ussd 
to indieate the eldest child bat not with 
referense to the right to eleim a quarter , 
shara from the: surviving parent, When 
both the parents are dead the question is 
not who is the eldest-born but who is 
eldest of the surviving children and all 
the surviving shildren will get their fras- 
tional shares, larger or smaller, acsording to 
the priority of birth, 

In seetion 140 of the Digest : — 

Myingun says that a woman may nob say, “4 
am the auratha,’ 

Vicchedani says:— Hven if she is the 
eldest sister, she is not the aurafha.!! 

. In sestion 150— 

Rasi saya:— lf a son is born after the 
daughter, let them both hava equal shares." 
A woman shall not say, "I am the auratha.” ` 

Otttara saya that although a son is the 
youngest among ehildren of whom the Ners 
are daughters,- he. shall. not .ba ealled: a. 
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younger ehild, let him take the elder's plase, 
the place of the father. 

Kyannet cays that although a son is born 
after a dangher, the son is more exeellent 
than the daughter. 

In my opinion, when it is stated that the 
woman may not say? “I am the auratha,” it 
only means that she may not elaim the 
largest share in the estate or, in other worde, 
she may not demand the eldest ehild’s 
share. 

When  OWiara says that the son will 
take the father’s placa, it does not 
mean that he is givena superior status, It 
only means that he gets his father's personal 
belongings. His elder sister is alao allowed 
to take her mother’s personal belongings. 
And his share in the residue is equal to 
that of his eldest or elder sister, as the ease 
may be, 

Iam, therefore, of opinion that Hartnoll, J., 
in Po Zan v. Maung Nyo (2) and Birke, J.O., 
in Ma Mya Thu v. Maung Po Thin (4) were 
not justified in holding that the son is pre. 
ferred to any daughter. Itappears to ma that 
though the eldest daughter is provented from 
elaiming the Orasa share, ù. e, the largest 
Share, there is nothing to indicate that the 
eldest son, her younger brother, besomes the 
Orasa and takes the largest share. 

There is an additional reason why these 
rules of distribution of inheritanse after both 
the parents are dead do not apply to esses 
where the eldest daughter o'aims a 
quarter share from her surviving 
parent, the father. It is that the olaim is 
allowed her under very spesial sireumstaness 
and asa reward for her past assistante in 
the acquisition of property and the possibility 
(which the law givers expeeted in the times 
they lived) of her taking her mother’s place 
and sontinuing the family and controlling 
the younger ehildren as her mother had 
dona in her lifetime. In the  extrast 
from Dhammathaikyaw whieh is given in 
sestion 62 of the Digest we find the 
principle “The eldest brother is in 
the position of the father, the eldest 
sister in the position of the mother.” This 
is in the mouth of every Barman and it 
is elear from the fact of the principle being 
recorded in that Dhammathat word for word 
the sapeo as it ex’s’s in the mouth of the 
people that it is a well-resognised prineiple. 
And so far as my experience goes the prineiplé 
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has never been taken to mean that in the ease 
of the eldest daughter, only her younger 
sisters give her the position of their mother, 
The younger brothers also respeet her as 
they had their deseased mother. This happy 
state of things exists to-day and long may it 
continue, ' 

Another point is that even if thore rules of 
distribution among all the ehildern are 
applicable to the question of the eldest 
daughter's right to a quarter on the death 
of her mother, the younger son eannot take 
her place, he can only prevent her from claim- 
ing the right. Then in that case there 
would be no Orasa at all, a position which the 
Dhammathats can hardly bs he'd to have aon» 
templated. 

In my judgment it is really unnecessary to 
go into the question of the applisabiiity of 
these rules besause ib is perfeetly clear, aa 
shown above, that the Dhammaihats in giving 
a quarter to the eldest ehild havein view the 
ease of there being both sons and daughters 
in the family. 

Among the Burmese Buddhists equality of 
the sexes is reoognizad in the Dhammathais 
with oseasional aberrations to the effeet that 
the mala is superior to the females. But 
when we some to sonsider what superior 
rights are given to the man, we find that his 
rights are hardly superior to the woman's. 
Although they borrowed their laws from the 
Hindu Institutes of Manu, the Barmese earo. 
fully refrained from adopting the sex inequal- 
ities of the Hindu Law. For instance, in 
Hindu Law the term aurasa was applied 
originally only to the legitimate son. Next 
the Rishis evolved him into a son of a very 
superior type, namely, the son begotten by a 
man on a wife of the same oaste who was 
espoused in an approved form of marriage 
with religions rites, was a virgin a$ the time 
of her marriage and had not passed through 
the marriage esremony ora part of it with 
another man. Sarkara Hindu Law of 


Adoption, 2nd Edition, page 57. This was ° , 


done on spiritual grounds. In Hindu Law a 
daughter is not ealled an aurasa and is not 
allowed to gonfer spiritual benefits on her 
father as the aurasa son is, 

The Burmese borrowed the word aurasa, 
and Burmanizsd it as auratha but gave their 
owa meaning to it suitable to the sonditions 
of family life which they approved. Thus 
they ealled a child (son or daughter) born in 
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^lawfal wedlosk an auratha ohild, putting 
+ tha-son and daughter generally on an equal 
. footing. 
» Tam, ‘therefore, of opinion that it is wrong 
. to state;.as in Po Zan v. Maung Nyo (2), that 
-'the younger child, a son, :being eompetent to 
assume the duties of an Orasa must be pre- 
» ferred to his: eldest sister, even though she 
happeved to be the eldest bora. The case of 
« Maung Po Hman v. Maung Tin (1) followed 
- thelast esse cited herein without any diseussion 
` of the texts and I must respectfully dissent 
_ from it in so far as it holds that the eldest- 
. born daughter is ousted from her position by 
» her younger brother, 

In.the result I wovli hold that the eldest 

torn legitimate daugther has the right to claim a 

:, quarter share on the death of her mother whether 
: she co-cassts with sons or not, and that the eldesi- 
. born child is the Orasa, although, as regards the 
claim to a quarter share on the death cf one of 
the parents, ii would depend upon the circum. 
`- slasces of each particular case whether the claim 
can be made or noi, that ts to say, tf the child 

. ¿sason he- can: only make. the claim from 

„n the mother, on the ground that he steps into hes 
deceased father’ place; similarly, if a daugher, 
she can only claim as one who takes the place of 
Aer mother, It is clear also that there cannot be 
two Orasas, a male and a female, in the -same 
family, because an Orasa is either ihe eldest 
„ born or the one who supersedes the eldest born. 

If tbis view is correst, there will be no 
difisuliy in eonstruing sestion 15 of the 
Manugye and: sections 162-and 163 of the 

+ Digest. The child who is the Orasa will be the 

ebild whose shildren, being out-of-time grand- 

. ehildrer, will get a larger share in the estate 

e -of their grand parents than the issue of their 

.uuc'e and aunts. They will under the present 

‘law Ma Kyi Kyi’s case (17)] get the 

.. share whieh their deseased parent would have 

‘tgot, had he or she survived his or her own 

parents, That deczassd parent will be the 
` eldest-born son. or daughter. 

In seetion 15 of tha Manukye and sections 
3162.and.163 of: the Digest words similer to 
‘those notieed above as oseurring in the ex. 
&&rects given ip sestion 80 of tho D'gest ‘are 
found :— 

, .Vélasa. — T.hag yi. NN 
*Mytingun.— Thagyi. 

Manukye.— T hayyi auratha. 

. Vintecaya.—Thagyi pre:eded by the Pali 

word zetiha. 
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Manu 
Ayannet 
Kungya 
Vicchedanz 
Otttara 
Kyetyo 
Vicchedanz prefixes jeétho to Akogy?. 

The above are in section 162, 

In sestion 163 we find: — . 

Viniccaya, Manuvanaana. Sorda . prefixing 
jettha to “Thamigyt” and " Hnamagyi! eldest 
sister, 

So that with referanse to the texts in tha 
sestions now under consideration it must be 
held that the eldest-born child. is the one 
spoken of. 

Seetion 15 sontains three paragraph, of 
whish the first is for the ' "Thagy? auratha" and 
the sesond for tha “Thamigyt.” It has bean 
contended, as Counsel for the respondent: in 
Ma Saw Ngwe v. Ma "hein Yin (22) did, 


t Thagyi. 


Akogyi; eldest -brother, 


‘that these two paragraphs. are not mutually 


exelusive, and that at least for the purpose of 
alaiming the larger shara in favour of the out- 
of-time grand-children there san ba two eldast 
ehildren, eldest son and eldest danghter, Lam 
unable ta aseept this sontention, Thero ara 
reasons why it should not be aecapted, name- 
ly, (1) the offisial translation of saction 212 
of Attasankhepa is not aorrest. Therefore, the 
texts indicate alternative eases. D am 
not in favour of Mr, May Oung's transla- 
tion which is givan in his book at page 
248, (2) Though the Dhammathatkyaw and 
Ohittara in sestions 162 and 168 of. Digest 
mention both the eldest son and eldest 
daughter in the sama breath, as it were, 
it does not indicate that the two eases are 
not mutually exclusive, 


In support of the. argument that : the 
first two elauses of section 15 of the Manukye 
are not alternativesthe ease of Mi Min Din 
v. Mi Hle (19), (an Upper Burma case), 
has been cited. In tbat oase Sir George 
Shaw, J. C., decided. that under sestion 15 of 


the M. anukye, there may be two Orara children, 


and dirsented from Ma Saw .Ngwe v..Ma 
Thein Yin (22), Referring to that.oase, the 
lsarned Judicial Commissioner said: “Ik 
was beld that there cannot be two Orasa 
children (that isan Orasa son asndan Orasa 


~ 
(22) Chan, Toon’s L, O, Yel, II, p: 210, 
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: daughter). in the sama’ family, Taie‘ de- 
-SiBion. was apparently based on seetion 212 
“of tha Aftusankhepa, The published English 
. translation of that work ssems to imply 
that there is: either an Orasa: son or au 
: Oresa daughter, but not both at the sathe 
time, . The ee is not so unsom- 
. promising,- ia. perhaps open to another 
: eonsfrustion; "Rut. however this may be, I 
think’ thera:ean be no doubt that the numer» 
-ous passages of the Dhammathats dealing 
| with partition: among several sons and 
daughters refer to the special position and 
: privileges of the eldest (or Orasa) son, and 
of. the eldest daughter as ao-existing, .cf. 
.Beetions 153 to 141 of the Kinwun Mingya 
. Digest. There. is nothing in ‘sections 162 ` 
and “163 of that work whish deals respéa- 
.tively with the ease cf the eldest or 
Orasa son and the eldest daughter dying 
Y before.. the parents—the text is. direotly in 
: point in the present case—ito show -that ‘they 
` are mutually exclusive.” If Sir George Shaw's 
desision is correct, then in the pressnt oase 
. both Ma Nyein. Aung and Maung Po-Oho 
' would be the eldest shildren whose own 
. shildren will get preferential treatment udder : 
gestion 15 of the Manuky: or under: seetions : 
« 162. and 163 of the Digest.’ lhave' already 
: expressed my view that the published travela- 
; tion ‘of section 212 of the Altasankhepa 
14 correet, and that it indieates that - the 
: first, two slanees are mutually exelusive, 
AB regards the.'other.groand also of Sir 
George. Shaw’s. decision, 1 -.rompeetfully : 
. differ from him. Sestions 153—161 of 
‘the Digest do not show the position and 
- privileges of the eldest son and : the eldest 
daughter to be eo existing under all oir- 
, sumstances. They are eo-existing only in the 
ease where the eldest son is younger than the 
, eldest daughter. Where the eldest son is 


. older than the eldest daughter, the son gets ' 


a larger share, in my opinion sections 155 — 


5 161 of the Digest do not help us on the " 


.quesbion whether there can be simultaneously 
“an eldest son and an.eldest daughter through : 
+. whom special treatment may- be elaimed in 
v regard to.the inheritance of the grand. parents. 


vl thiuk the eldest:born child — male or female — * 


«is the-chili through whom. hs or: her~ chtl- 
. dren- mag claim a prefe ential right -in : the 
. estate of their- grand parents... Lt -- would - b3 


| elffurd - to: allow-twa: Orasas—a male and a - 


female—for the purposes of the sections - 
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now under consideration,  besause their 
children would: then take away altogether 
‘one-half. share ' of: the- estate,’ This, I 
think, is an absurd and illogisal- positior, 
for the younger ebildera will thea have 
‘only -the estate'of their mother, namely, 
one-half, to inherit in, They ‘would be 
deprived of their inheritanee in the estate 
of their father. A child. is entitled to 
- inheritance in the estate of both ita parénts, 
I “have pointed outabovethat tha eldest 
born-daughter'a right to take her deesased 
mother's placs:in the lifetime of ‘her “father 
-is not ousted by a son born afier” her. 
That view is-againat the proposition that 
only where there are daughters the eldest 
daughter had that right. I have also 
shown above that the eldest son or daughter 
. within the first two paragraphas.of section 
15, and seotiors 162 and 168 of the Digest 
‘ig the same shild who is entitled to pre- 
ferential treabment-on -the death of ‘one 
. of the parents as contemplated -by - the 
: oxtrasts in steins 30, 31, 34 and 33 of the 
Digest, The'view taken by Sir George Shaw 
io Mi Min Din's case (19) bas been dinsented 
from by Mr. MeOoll, A.J. C., in the unreport- 
ed-sase of Tha Dun v. Watng Gy, [Second 
Civil Appeal No, 302 of 1909 cf the Upper 
Borma Judicial Commissioner's Oourt.] Mr, 
Tha Gywe refers to that oase in his Confliet 
of Authority in Buddhist Law, Volume II, 
-at page 53.- In that- ease the eldest 
born shild was & daughter, the seeond and 
third were sons of U Tu: and Ma Kin. 
Waing Gyi was the son of the eldest 
daaghter who had survived her father: but 
not her mother. The plaintiff elaimed a 
one third share in the estate of tne grand- 
> parents on the ground that he was the -eon 
of the Orasa daughter, It was sontended -for 
the defense that the plaintifi’s mother was not 
the Orasa, xs:she had brothers, and -that - the 
eldest competent son should be preferred to 
any daughter. Mr. McOoll held that the 
plaintiff's elaim was’ good, and he said -that 
thera was nothing to suggest that familids 
“ consisting of danghters only are referred to. 
“In Ma Ein Thw' cate (15) above-eited 
Twomey, J., said that ‘she texts: stated in 
seation: 163 giva the issue of the eldest 
-daughter a share equal to that: ofthe 
youngest of ils aunts, aud that tHere seema 
to be no- au.hority for holding that these 
-teals-apply 'exelusively to families eonsisting 
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of daughters only, and, as I said before, he 
treated the fact that there was an eldest 
born son who died in infaney as being 
negligible. : 


With these observations I will now 


' proeeed to answer the questions referred. 


Lanswer— 
Question No. 1.—In the affirmative. 
Question No, 2,.— Where the eldest ehild 
is a daughter no son ean become Orasa. 
Question No. 3.—In the affirmative. 
Question No, 4.—In the negative. 


. Question No. 5.— In the negative, unless 


the son is the eldest born. 
As regards Question No. 6, I may say that 
the word "transmit" is not quite a happy 
term. ‘The eldest born son is the Orasa. If 


he predeseased his parente, his ehildren will 


have a right to preferential treatment: as 


“laid down in the first paragraph of seotion 


E - 


15 of the Manukye, or sestion 192 of the 


Digest. If the eldest born son died before he ' 


besame sompetent to take his father's place, 
a younger son, being fully qualified, may 
become Orasa, and, if that son had predeceased 
his parents, his ehildren will havea right 
to. the same preferential treatment. 
But, if the eldest born child wasa daughter 
and predeceased her parenta after she had 
besome sompetent fo take her mother's 
place, her -ehildren will have a right to the 
same preferential treatment. It is donbtful 
whether another daughter younger than a son 
ean ever take the plaee of the eldest born 


' daughter who is, not eompetent, or died 


before she besame able to take her mother’s, 


., plase. 


As regards Question No, 7, my answer is— 


" the.eldest ehild being a daughter can elaim on 


. the death of her mother a quarter share as 


Orasa, and, if she then died before her father 
without haying got the share, her ohildren 


' will have & right, to preferential treatment 
" seontemplated by section 15 of the Manukye 


and sestions 162 and 163 of the Digest and, if 


«she then died after her father but before she 


had olaimed -her distributive share in. the 


„estate, her right of inheritanee will devolve 
upon her children: The same would be the . 


ease of tho issne.of any otber shild who died 
after its rightof inheritance besame vested 
in it. Supposing the eldest born child died 
after it became entitled toelaima quarter 
share under the eircumatanees of the case, 
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the question may arise whether his ehildron 
will be entitled to claim the quarter share 
from their surviving grand-parent. This 
question does not arise here and need not 
be answered. But, if the eldest born, 
though it might have claimed thé quarter ` 
share from the surviving parent, did. not 
and survived that parent, then the ehild 
wil no longer be entitled ‘to elaim the 
quarter share but will have to share with 
the other children and may in that -ease 
get more or less than the quarter share 
it might have elaimed. - 

Pratr, J.—It is, perhaps, a matter for 
regret that the terms of this referenee 
were drafted quite so broadly and were. 
not confined more closely to the problems 
of the particular case from whieh it. arose, 

It appears nesessary to summarise the 
fasts briefly. Plaintiffs were the children 
of Maung Po Oho, eldest son of U Baw 
and Daw Hmo. Defendants were the 
younger son and daughter of U Baw an 
Daw Hmo. 

Daw Hmo died before her husband U 
Baw and Maung Po Cho predeesased his 
father. Ma Nyein Aung, the eldest shild 
of the family, survived both her parents, 

Plaintiffs claimed one-fourth of the estate 
of their grand. parents, -ure representaiion“s, on 
the ground that their father, Po Oho, was 
the Orasa shild. p e 

Tbe District Court, relying on Po Hman 
v. Maung Tin (1), Po Zan v. Maung Nyo 
(2) and Tun Maung v. Ba Tun (3), held 
that Po Cho was the Orasa ehild of his 
parents, and that his ehildren were entitled 
i» the share of a younger unele, ¢.¢., one< 
fourth in this particular instanee. 

The spesifie problem, therefore; is whether, 
where the eldest child of the family is a 
daughter, and survives both her parents, 
the shildren of the eldest son, who was 
sompetent to inherit and had attained his 
majority, are entitled fo take the share of 
a younger unele on the ground that their 
father was the Orasa:son, 


The term ‘Orasa’ originally meant nothing 


+ 


, more than born in lawfol wedlock but was. 


usually applied in the Dhammathats to the 
eldest legitimate shild in partienlar In. 
the Manukye (quoted in section 16 of the 
Kinwus Mingyt’s Digest) children born of a ` 
union scntracted by parental authority are 
designa‘ed ‘Orasa,’ Mu "m 
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The .word has, however, frequently been 
used in the rulings of the Courts, in a 


,Bpesial sense, of the. child who takes ths 


plase of a parent on his or her death and 
is entitled to claim a one-fourth sbara of 
the estate from the surviving parent, and 


, haa been more partisularly applied to the 


~ 


Bon in ’ this sonnection. 
I,do not think there is any donbt that it 


Js this specialised use of the term Orasa and 


the double sense in whieh it has beenzoplied, 
that has inadvertently been the eausa of 
some ecyfiict in the rulings of the Courts. 

It is neesssary to distinguish  satefully 
"between the right of the child or children of 
the eldest child to take sure representaltonts 
a share equal to that of the younger 
unele or aunt on’ division of the parenial 
estate and the right ofthe eldest son or 
daughter to take the place of the parent of 
the same sex on hisor her deceais and to 
claim one-fourth of tho joint estate from the 
Aürviving parent, 

Had U Baw predeseased his wife and hia 
Bon, Po Oho, survived him, it seems 
slear that Po Cho would have been sonsidered 
the Orasa son and həva boen held entitled 
to elaim.a.oue-fourth share of the estatd 
from his mother on his father’s death, but 
$t does not nessasarily follow that hate 


he predeseased hia father, his ohildrea can 


tlaim a ‘larger share” than: other grand- 
‘ghildren on, the ground that their father 
was the Orasia son. 

The term Orasa, whenapplied to the eldost 
ehild whose child or shildran are entitled 
to a larger share of the inheritance by right 
of representation, is to my miud ordinarily 
being used in a different sense to that 
in whish it is applied to the son or daughter 
entitled to: claim a one-fourth share of the 
‘estate from the survivor on the death of one 
of the parents, 

The law onthe question is laid down in 
Book X, section 15 of the Manutye, whish, 
following the aesepted translation, runs as 
follows : — 

“If the oldest son, (tha: ui) diss before 
his father and mother the Jaw of inheritanss 
batween his son and Lis son's uncle and aunts 
is this. Bscanse in sasa of tha death of 
the father ‘and ther, the eldest son, 
being 'th by auratha, ia called father, let 
his son“and his (i.e, the seldast son's) 
younger brother. share alixa If „the eldast 
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daughter (#kamigyi) die before the father 
and mother, this is tha law for the partition 


‘of ths inheritanes between her daughter, 


and her daughter's uncle and aunta. Let 


‘the daughter of the eldest daughter and her 


(the eldest daughter 's) younger sister share 
alike, besause `ihe eldest daughter, when 
grown up, stands in the place of her 
mother. ” 

It will be noticed that the term auratha 
or 'Orasa' is applied here only to the eldest son 
and not to the eldest daughter and appears 


‘to be ussd in the sense of the legitimate 


son competent to inherit, In the passage 
as translated above it will be seen that it is 


‘quite possible that both the eldest son and 


the eldest daughter might predecsase their 
parents, in which case it might bs inferred 
that the ohildren of both would be entitled 
to the advantage of the right of representa. 
tion ‘and to a share equal to that of the 
surviving uncles and aunts, A reference to 
the other authorities on the aubjest leaves, 
however, little donbt that it was not intended 
that this should be 8o. 

The solution propounded by my learned 
‘brother Maung Kin obviates this diffieulty, 
After an exhaustiva examination of the 
‘Dhammathats and rulinga he somas to the 
conclusion that it is enly the ehild of the 
eldest ehild, whether son or- danghter, who is 
entitled to sharé with the younger -uncle or 
aunt. 

If 'ihagy? in acetion 15 is taken to 
‘mean the eldest son, being the eldest 
‘born ehild, and ‘thamigy?’ the eldest daughter 
being the eldest child, then the passage 
ekar ' ard dénistve" and there 
‘can be no:doubt that whera the eldest 
ohild is a daughter, tho shildren of the 
‘eldest son, not beiüg the eldest shild who 


predeseases his parents, are not more 
favoured than other grand. children, 
This is in assordanca: with the view 


takan ‘by Tha Gywe in his Conflict of 
Authority. in Buddhist Law where the 
question is vory fully diseussed sud the 


‘reasons: foz the sonoelusion reached stated 


clearly and sonvizeingly. He used the 
term ‘Orasa in the sense of the eldest child 
simoly in this eonnestion. Confliet of Authori- 
iy, Volume II, page 57. 

AS, however, the rulings oh the ‘point 
are not unsnimous it is desirable 40 refer 
to come of the leading ‘cases, 


enuneiated by 
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In ihe Upper Burma sane Ma Gun Bon 
v. Maung Po Kywe (93) Burgess, J. O. 
laid down in 1897, after an exliustivb 
examination of the authorities, that if the 
eldest son or daughter die before the 
parents, the children are given the share of 
&- younger brother or sister, on ascount of 
the superior claims of the awratha heir. 

It is important to note that it is only 
the shildren of the eldest ehild, whether 
son or daughter, who are here held to bs 
entitled to the right of representation, 
, Auratha appears to be used in the sens3 
of the ‘eldest legitimate’ shild. 

"The principle involved was laid down 


.very alearly -by a Bansh of this Court in 


Ma Saw Nowe v. Ma Thein Yin (24) in 
these words :— 

"Among grand ehildren whoze. paren!s 
have predeceased their grand-parents, the 
only one who ranks “with the surviving 


nnoles and aunts is the eldest representative 


‘of the eldest abild.” 


In the present refarenca we anre not, 
however, oonserred with the question as 
to.whether if is the eldest shiid : only of 


the eldest child, or the children eollea- 
lively, who rank with the surviving uneles 


and aunts. 

The case of Tun Myaing v. Ba lun (3) 
does not assist materially, as the question 
there for eonsideration was the position of the 
Orasa-son only and the devolution of his 
status. The prirciples involved were again 
Sir. Herbert White, C. J., 
in Fo Sein v. Po Min (25). "If the Orasa 
gon or daughter ‘predeceases his or her 
parents, his or her eldest son, Or his or 
her . eh hiliran together receive the same 
Share a6 their youngest unele or aunt. 
But this is striotly confined, in all the texts, 
ta the ehildren of . the Orasa or eldest 
son or daughter. In wy opinion, the rule 
relates to the Orasa son or daughter, strietly 
so-called. There is no indieation that 
it has -any reference to the eldest surviv- 
ing son or daughter, unless he or she is 
teshnioally the Orasa.” 

The cases of Ma Hin Thu v. Moung Hla 
Dun (15) and Ma Su v, Ma Tin (26) extend 


(28) U, B: FACI TID, 1I, 66, 
(24) 1 1, B. R..1 
v (38) 8 L; B. R. Aes 


n 18Igd. Cas. 466; 6 L. B. B, 77; 0 Bur, L, T, ; 
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the rule as fo the Orasa somewhat farther 
aud lay down that if the eldest child die 
before attaining majority, he or she never 
besomes the Orasa and the next child if 
competent besomes the . Orasa, but ‘they 
do not materially vary the established 
rule that the eldest ebi'd or children: 
of the eldest ehild rank with the younger 
uneles and aunts, It will be observed 
that in their eases as in many others 
thera is a tendensy io read a special 
meaning into the word Orasa, whieh is not 
part of its strist connotation. 

Up to this pint there had been a prae- 
tieal consensus of authorities that the shild- 
ren of the eldest legitimate child only, 
usually termed the Orase, were entitled to 
the right of representation but in Po Zan 
v. Maung Nyo (2) the son of the eldest 
daughter. wes held not to be entitled to 
share equally with the sole surviving son 
on the ground that ihe son was the Orasa 
and tbat the texts set out in sections 162 
and 163 of the Digest giving the child or 
ehildren of the eldest daughter special treat- 
mant do noi apply where there is an Orasa 
son. 

After careful eonsideration of the Dham. 
mathate and previous rulings on this subject,- 
I feel nodoubt that here Hartnoll,J., was 
eonfusing the Orasa-or eldest child, ‘whether 
gon or daughter, whose children are entitled 
to rank with the younger uncles and aunts 


-on thedeath of both parents by right or 


representation as laid down in  Ohapter 
XV, Book X of the Manugya, with the Orasa. 
son, who is entitled to elaim a one-fourth. 
share on the death of his mother. 

The point is well brought out in Tha 
Gywe's ‘Conflict of Authority’ [Confliet of 
Authcrity on Budhist Law, Volume II, page 
51], and I agree with his opinion that 
plaintiff's mother in the ease under com- 
ment was the Orasa or eldest daughter and 
her son was entitled fo a share equal to. 
that of his unele, 

The role laid downia Po Zan's case (2) was 
followed in Maung Po Hman v. Maung Tin 
(1) under similar sircomstanees and here 
again I think the learned Judges wera 
led to a mistakon eonslusion through eon. 
fusing the elaim of the Orasa child to a 
one-fourth share of the inheritfuse from 
the surviving parent with the rights of tha 
i xl of ‘the eldest legitimate or Orasa 
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child to rank with. the youngel halo, or 
aunts on the death of both parenti: 1 A 

I am in entire aesord with: thar: ew . 
taken by McOoll, A. J. C., of the ‘Judicial 
Commisnioner's Court in the Upper Burma: 
oase of Tha Dun v. Waiting Gyi, Sesond Civil 
Appeal No 302 of 1909 of the Upper Burma 
Jndisial Commissioner’s Court. 

*My experienee of the setual prastise 
among the Burmese is that it is the 
ehildren of the eldest child, irrespeetive of 
Bex,. who are eonsidered to be entitled to. 
preferential treatment and that, so. far aa 
the right of representation is concerned, the 
shildren of the eldest shild are never 
ousted by a son who is not the eldest born, 
merely beeause the eldest shild happened 
to predesease the parent of the same sex. . 


The rule laid down in Ma Gun Bon v. 
Maung Po Kywe (23) and Po Sein v. Po 
Min (25), that it is only the shildren of 
the eldest ehild, whether son or ‘daughter, 
who are entitled to rank with the surviving 
uncles or aunte, is in ascordanse with the 
weight of the Dhammathais, 


My... conclusion, therefore, is that 
sgotion 15, Book X of the Manugye the. words 
“Tha gyi” and “Tha-mi-gyt” mean the 
eldest son or daughter, being the eldest 
ehild, and the two paragraphs relate to 
the” aléarnative cases in whieh a son ora 
daughter respectively is the eldest-born 
legitimate ehild. 

"The Manugye being olear and unambiguous 
its authority. ia insontrovertible. 

I do not see my way to answer the 
reference without regard to the fasta of 
the case from which it arose, 


My answer would be:-—- 

(1) In a family consisting of both sons 
and daughters a shild ean attain the full 
status of Orasa prior to the death of its 
parents, in so far that, if he or she pre- 
deesases his parents his or her ehildren 
may be entitled to the preferential treat- 
ment prescribed in seetion 15, Book X of the 
Manugye. ` 

(2) In sush a family where the eldest 
shild is a daughter no son ean become 
Orasa gantil his father dies, subjeet to the 
proviso that the eldest daughter attained 
ber majority before her death, 
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: (3) The question as to whieh is the. 
Orasa san bs desided, so far only as the, 
right of representation i8 eonserned. 

(4) In sush a family there cannot be. 
Uno: .Orasa ehildren in the sense of shildren 
' whose: offapring would, in the event of. 
thoit parent's death, be entitled to claim 


: anJequal share with their younger uncles 


and aunts, 

: But it is sonseivable that where the Orasa 
eldest shild was a.daughter and the eldest 
son attained his majority before his father’s . 
death, he would on his father’s death be 
entitled fo rank as Orasa for the purpose, 
of elaiming one-fourth of .the estate from 
his mother. It is to be notsd that Orasa. 
is here used in two aistinet senses. 

(5) It follows from my answers to. the 
previous questions that gous are not always 
preferred to daughters as ‘Orasa.’ 

(6) In sueh a family when the eldest 
child’ is a daught:»r there sannot ba an. 
Orasa son, who predeeeasing his parents 
san transmit to his shildren a right .to 
preferential treatment in the division of 
the estate, assuming that the: eldest ehild 
attained majority and did not forfeit her 
status as Orasa, 

(7) The .eldest .ehild, being a daughter, 
ean transmit to her ehildren a right to 
preferential treatment in the division of 
the estate, and there ‘is authority for 
holding that on her mother  prédeseasing 
her father she can alaim a quarter share 
as Orasa. I do not, however, consider tha 
determination of the latter point ia nesessary 
for the purposes of the present referenso, 


Hearn, J.—Maung Biw and Ma Hmo had 
four ehildren, namely, Ma Nyein Aung, Po 
Oho, Maung Sin and Ma Nga Ma. Ma Hmo 
died first, then Po Cho, then Maung Baw 
and then Nyein Aung. After the death of 
Ma Nyein Aung, Po Cho's shildren sued the 
other surviving heirs, ineluding .Maung 
Sin and Ma Nga Ma, to resover one-fourth 
share of the estate of Maung Baw and Ma 
Hmo on ths ground that Po Oho was auratha 
and that, therefore, they as his ehildren would 
ba entitled to one-fourth of the estate, 


The Trial Court found that Po Oho was 


auratha and that his shildren, were entitled to 

a quarter share of the estate, 
Maung Sin and Ma Nga Ma appealed 
and the Appellate Boneh of this Court hag 
$ è 
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referred to a Fu) Beneh the following 
questions :— 

(1) In a family sonsisting of both sons and 
daughters ean any ehild acquire the status 
of auratha prior to the death of either 
parent P 

2) lf 80, in sush a family where the 
eldest ehild is a daughter can any son be- 
some auraiha before his father dies ? 

(3) In auch a family sean the question 


whieh child is auratha be decided before the 


death of either parent f 

(4) Oan there be in such a family two 
aurathas ? 

(5) Are sons to be preferred to daughters 
ak aurathas ? 

‘(6) In such a family oan there be an 


auratha son who predeseasing his parents, can ` 


transmit to his children a right to preferenti«l 
treatment in the division of the estate P 

(7) If so, can the eldest child, being a 
daughter, cn her mother predeseasing her 
father, elaim a quarter share as auratha, or 
transmit to her shilireh a right to preferential 
treatment in the division of the estate? 

In eorsidering these. questions the first step 
is to make certain what is meant by the word 
auratha. It is, of sourse, in sommon use 
throughout the books on Hindu Law in the 
form of aurasa and, eo far as I know, is there 
always used in the sense of a son born to a 
man by his married, wife es distinet from the 
various othér classes of rons recognised in 
Hindu Law, mary of whom are not begotten 
by the father at all, 

The Mitakshara derives (be word from 

“uras” (the breast) and says: “The issue of 
the breast (uras) is the legitimate con 
(aurasa). Heis one korn of a legal wife, ard 
a son begotten by her .husband.on her is a 
trne and legitimate son and is ahief in 
rank.” Stokes’ Hindu Law Books, page 410. 

The word is 6cmmon in this sense in the 
Burmese Law Bocks, alco ard I need not Jo 
more then refer to the definition given in the 
Slat section of the 10th Book of Manugye 
whish gives a list of twelve classes of shildrer, 
the first of the twelva olasges being ' ‘ebildren 
born. to a young souple given in marriage by 
This list 
seems to. be based either on rome Hindu Law 
‘Book or on tome sonrce on whieh the Hindu 
Books also drew, sinse most of the Hindu 
Backs also divide cons into twelve elasses of 
whom aurasa is always first [See Mayne’s 
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Hindu Law, page 82 (7th Edition) J, and 
the suksrquent passage in Manugye: “Of these 
twelve the auratha only bas the foll right to | 
inherit the property of the parents,” also 
seems to have been taken either from Hindu 
Law or from some common souree, since we 
find prastically the came words following the 
mention of the twelve elassas of sons in 
Virada Chintamani, [Tagore Law Loctures, 
1880, page 515, cf. Forehammer’s Jardine 
Priza Essay, page 49! whieh says Manu” 
and other legislators have said that notwith- 
standing other kinds of sons, the legitimate 
son alone ‘reseives the whole estate of his 
father. 
It was natural that when the writers of 
the Burmese Lew Books came to translate 
"auratha" they should render the word 8B 
"tha gyi” or “tha-u,” that is “big son" or, 
“first son,” and that when they adapted the 
rules of the ancient law to the conditions of 
the Burmese family they should regard. the 
auratha es the "eldest" sa distinst from the . 
younger children, I say "ohildren" rather 
than "sona" beearsa even in, Hindu Law the 
use of the word aurcsa Wan not confined to 
sons. It was used to mean "legitimate issu» 


` whether sonsor daughters (Stokes? Hindu Law 


Books, pago 498] and in the Burmese Law 
Books it is clearly used to include daughters as 
well as cons., In faci in seetion 73 of the 
Wagaru the phrase‘ ‘quratha daughter” is sast» 
nally used in the Pal:, the parallel worda in 
the Burmese text being “thami akgi!! (the 
eldest daughter). 

1 think, therefore, that “auratha,” a3 used 
in those passages in the Dhammethats whieh 
ib will be necessary to consider for the pure 
pcses of the present reference, may be taken 
as meaning the ' ‘eldest shild, "that the parallel 
Burmese words ‘the-u ” or “tha-kyt” may also 
be taken as meaning the ‘eldest ehild” except 
where the sontext showa that they mean the 
"eldest child being a ton," and that aurciha 
dita (that is “aurathi | daughter") . and 

“thami u” er "thami.ahyi? must be taken to 
mean the "eldest shild being a daughter.” 

It is now necessary to review the passages 
in the principal Dhammathots which deal with 
tho rights of the auratha in the sense of 

"eldest child," and not in the original sensa 
of ' ‘legitimate son” as distinguished from the 
various inferior elasses of sors, and a ib will 
be convenient to consider them, so far as 
possible, inorder of date, I shalltake them 


——about the end of the 12tk Cantury. 
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in the. order in whioh they are plased. by Dr. 
Forshamme:, besause-he gives reasons for that. 
order and becuse. in- carfain sase; there is 
reason to bslieve that the dates and order 
given in gestion 4 of the Digest are doubtful. 
Complete sopies of many of the Dhammattats 
have nob yet been printed so thet in many: 
case3 all that is available is the di e given 
in the Digest. 


Tha earliest Dhammathat is the Vilasa 
whish is said to have been written in Talaing. 
A oam- 
mentary on it was written abou: the middle 
of the 17th Oentary and it was ¢rauslated 
into Barmese in the latter half of the 18th 
Century. 

The rule given in this Dhammaihal, as I 
read. it, ia that if the eldest ohild is à son and. 
Kas helped the parents in their business, 
then when the father diaa he gets his father’s. 
personal and offisial bslongings and the 
mother ge's her psrssnal balongings. Tha 
rest. of the estate is divided into four shares 
of which the mother and yoangar children 
get tbree and the oldest ssn ona, Tha eldest 
son gets oni-fourth, however many othar 
sons there may be ("even if there bs ten 
sons they gak one sbara out of - the 
threa,)” 

If tha elles$ ehild is a daughter and the 
mother dies, the eldest daughter gets the 
mother’s personal belongings and one-fourth. 
of the ress of the estate. It isto Ba noted, 
however, that the deseription of what L hava 
ealled tha res} of the estate does not mon» 
tioa immovoable proparty. 


If the eldest is a son and the mathar dies 
or the eldest ia a daughter and the father 
dies the same rule is said to apply. Appa: 
rently, therefore, aseording ta thisDhammathat 
the eliest child, whether a son or daughter, 
gets one-fourth of the estate, exsludling 
parsonal belanging-, whishever parent die; 


+ 


bait one i: tampted ta think that ia cases’ 
where the compiler of a Dhanmatiat doas not 


state the rule expressly is extsnso Lus oon- 
tents himself with saying that the sme rale 
applies, he may have been misled by a oartain 
fondness for analogias whichappeira throuzh. 
ont the Dhammaihats and may have bean led" 
iato P iniurias whish, if the rules had, 
beer expressly stated, world baya besa seen 
to be unwarranted, — 
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As for- the rights of grand-children, the 
Vilasa saya: “I£ the eldest brother dies 
before his parant, his son, if the son is auratha, 
shall reesive as bis share of his father’s in- 
heritanse a3 much as his father’s younger 
brothera,” and again "if the eldest grand-shild- 
is auratha, among the dscsased’s children let- 
him share equally with the younger brothers 
(of his father). The grand-shildren lower 
than the eldest auratha grand-child shall 
raeoive only one-fourth of the share of their 
father'syounger brothera.” "If the eldestsister 
dies before her parente, the rule is the same. 
If the eldest sister’s child is auratha, let him. 
have a3 his mother's share of the inheritanss 
the same share as hia aunta,” 

Tam inclined to think that the auratha 
grand-childrea raferred to in theses passages 
are the children of the auritha child, and this, 
as will be seen later, is the interpretation 
whish has been pnt on the rule by the Courts, 
bat it must be admitted that that is not what 
the Dhammathat actually says, It is just 
possible, however, that iu these passages the 
word auriiha was usad in its earlier sense of 
"legitimate." 

The next important Dhammathat is Wagar. 
which was written in Talaing about A, D, 
1300 and wai translated into Pali and 
Burmesa by Buddhaghosa the Lass about 
A. D. 1473, Of this wa have a copy written 
in A, D, 1707. This Dhammathat is ealled 
Manusara in Dhammathatkyaw (sea below) 
and it is admittadly the basis of many of tha 
sabssquant eompilations, It is important for 
our present purpo36 a3 showing that as early 
as the 15th Century the Burmese Law writera 
regarded “tha-u” or "tha kyi” (“frat son” or 
"big son") and “thami akyi” ("big daughter!) 
as rapresonting the Pali auratha, 

Sestions 71 to 74 sontaia the following 
rnlen; — 

"On the death of the father the 'auratha 
firat son’ shall gat the personal belongings of 
his father and of the remaining property. the 
mother shall receiva thrae fourths, the other’ 
one fourth shire baing sivided “bot »e'n the 
other ch lirea and tha eldeat son (“tha kg"), 

“On tha death of the mother the auratha 
daughter (“team aty”) shall get the person- 
al belongings of her mother 211 of the ramaiu 
ing property tha father shall rassive threg« 
fourths and the remaining one-fourth shall bg 
divided between the eldest daughter and the 
rest of the family,” 
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“On the subjest’ of the rights of grand. 
shildren the Wagaru lays down no rules. 
The next important Dhammathat seems to 


he the Dhammathatkyaw or Kosaungchok whieh 


is in Burmese and was sompiled about A, D. 


1580. It contains references to Vilasa and 


Wagaru (which it ealls Manusara) and also to 
an older Dhammathatkyaw. 


. It gives the following rules : — 

"If the father dies first, the rule for divi- 
sion between the mother and the auratha first 
son is as follows: If the son has been duti- 
ful he shall get his father’s personal and 
ofisial belongings. The mother shall get 
(her own) female slaves, The rest of the 
estate shall be divided into four shares. The 
mother shall get three shares and the son one 
share, Onthe father’s death the eldest son 
gets a share of the estate beeause he is the 
person who will earry on the father's daties. 
On the death of the mother the eldestdaughter 
shall get her mother’s personal belongings 
and one quarter of the rest of the estate, 
The father shall get the remaining three 
quarters. On the death of the father the 
eldest danghter, if nothing has been given 
to her and there is property to bo divided, 
shall gat a pair of buffaloes, ten sows, three 
bulloeks, and one slave woman who ean 
seook. The mother shall get the rest of the 
estate. 

"On the death of the mother the eldest 
(first) son, if he has not already reseived 
anything shell get a pair of buífaloes, a pair 
of bullocke, ten sows and: three bulls, The 
father shall get the rest." 

As for the share of grand-ehildren the 
Dhammathatkyaw says :— 

“Tf the eldest brother or eldest sister dies 
before the parents, then if there is a first 
grand ehild by them, those grand-shildren 
shall reesive half as much as their father’s 
or mother's younger brothers and sisters," 
put this rule is almost sertainly the result of 
a mere mistake, the writer having misunder- 
stood the provision in the earlier books that 
the grand-ehildren shonld ‘share equally” 


‘with their uneles and aunts, 


The next important Dkammathat is known 
as Katngsa or Mahkaragodhammathat and is 
referred to in Manusara Khwemyin as the 
‘fourth revision of” the Manusara, the third 
‘being the Wagaru, It isin Paliand Burmese 
and was eompiled by Katzgsa, otherwise 
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ealled Manureja, about A. D. 1680. It eon-. 
tains xeferenses to the Dhammatkatkyaw and 
the “Talaing Dhammathats” but rests its 
authority not on Manu as the older law books 
did, but on the ipse dizit of the author himself 
who is ealled Manuraja. Aceording to Dr. 
Forchammer it is the first Diéammathat whieh 
is distinetively Buddhistie. 

+ 

It gives the following rules :— 
f=. “On the death of the father the son who is 
competent to bear the father’s burden shall 
get his personal and offisial belongings, also 
his lands and house. Of the livestosk and 
deadstook sush as metals and grain he shall 
get one share and the mother three.” 

The referense to lands in this rule ia nn- 
expeoted, but i$ probably refers to lands held 
by the father as an appanage of his office, 
whieh are mentioned in this eonnestion in 
Vilasa, partieularly as lands are not mention- 
ed in the following passage, whish also des- 
eribes the property received by the son on 
his father’s death, but are apparently eovered 
by the reference to the father's "offise." It 
will be noted that all the property of which 
the eldest son gets & quarter share is move- 
able. 

"On the death of the mother the mode of 
partition between the daughters and father 
is as follows: The daughter is to get her 
mother's pertonal belongings, a pair of 
bullocks, a pair of buffaloes, 10 sows, 20 
goats, and one slave woman whocan cook, 
The father is to get the rest of the prop- 
erty. 

“On the death of the father the daughter 
is to geta married couplé of slaves, a pair of 
bulloeks and a fair portion of grain. The 
mother gets the rest of the property. The 
rule for partition between the father and sons 
on the death of the mother is that the son 
is to get a pair of buffaloes, a pair of 
bulloeks, a pair of sows, a bull, twenty mileh 
goats and three he-goats. The father gets the 
rest of the property.” 

From this Dhammathat it would appear 
that only the eldest mon is to get one-fourth 
of the estate on the death of the father, and 
that the daughter is only to get sertain 
spesified property. So far as the. Digest 
shows, it gives no rules as tothe inheritance 
of grand-ehildren. ~ 

The next important Dhammathai in 
Manuyn which is said to be practienlly.» 
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-yendering of Wagaru in verso with some 
slight additions. It refers to Wagaru and 
Dhammathatkyaw and follows the older Dham- 
mathats and not Kaingsa, lt was compiled 
about A D, 1750 and: was translated into 
prose a few years later. 


It gives the rule for partition betwaen. 


the au-atha son and the mother on the death 
of the father as follows :—~ 

"The son is to get his father's personal and 

official balongings including lands attashed 
to his offise, OF the rest of the property 
he gets one-fourth and bis mother thres. 
fourths, 
. "On the death of the mother the daughter 
ia to get her mother's personal belonzings and 
ons pair of buffaloss and bullosks, ten cows, 
twenty goats and one slave “woman, The 
father gets tha rest. 

“On the death of the father the daughter 
is to get & married souple of slaves, a pair 
of bullock: and buffaloes and soma grain. 
The mother geta the rest. 

"On the death of the mother the son gots 
two pairs of baffaloes and billosks, one sow, 
twenty she goats end thres he goats. The 
other sous shall receive small shares even if 
there are ten of tham." 

As for grand ehiliren the Manuyr says :— 

"The son of the auritha shall recsive as 
much as the youngest of his nuneles," 


The next Dhammathat is Manugye whieh 
was eompiled in A.D. 1755, Of it Dr. 
Forchammer says that it is not really a 
Code or Digest of Law, but rather an enoy- 
clopæ lis record of existing laws and eustom3 
and of the rulings preservad ia former 
Dhammathats, and that it does not attempt 
to arrange the subject-matter or to explain 
or reeouc le sontradietory passages. Like 
the Hindu Manu what the writer did “was 
simply to gather the fossil lawa of a former 
gener&'ion and mix them indiscriminately 
with the laws whieh were current in his 
age, They do not harmonise with eash 
other but present the appearanea of a 
mechaniesl mixture in which the materiala 
bear no affinity to each other" Manugye 
has nevertheless acquired a pre eminent 


position among the Dhammathats, largely be-. 


eauso until the publication of Jardine’s 
Notes on Buddhist Law in 1882.3 it was 
the ‘owfy Dhammathat which had been trans- 
lated into English. 
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said of it: “The only Burmese Code of Law 
whieh the Courts have had for their guid- 
anee is the Dhammaihat or Burmes version 
of the laws of Menoo, This book is in a 
great measure obsolete, and is no more appli- 
cable to the decision of suits of the present 
day in the Courts of Pogu than are the lawa 
of Alfred in the modern Courts of England. 
It contains, moreover, a vast number of sone 
iradistory statements on matters of grava 
importanes, mingled in almost inextricable. 
eonfu ion with the most puerile absurdities,” 
He admitted, however, that in spite of “ the 
utter want of sequenes in its eomponent partà” 
‘some points of this Code have retained 
their vitality, and are as familiar in the, 
mouths of the psople as household wards" 
and he undoubtedly based his Code on it. 
ln 1914 in the ease of Ma Nhin Bwin v. U 
Shws Gon (27), the Privy Council, referring. 
to "Manu Kyay whieh for so long had been 
resognisel as the leading guide in the Ad. 
ministration of Justios," said: “lk is not, 
seriously disputed that the authority of this 
text-book ‘where it is olear,as among the 
Dhammatahts, is of the highest rank," and. 
held that whera there is no ambiguity in 


. the rule of Barmese Baddhist Law as resorded 


in Manugye the other Dhammathais do not 
raquire to ba appealed to. It is, therefore, 
elear that Masnugye must now be regarded 
as the Dhammathat of pre-eminent import. 
anse. 

Manugye gives the following rules : — 

"Oa the death of the father the eldest 
gon (tha-kyt) gets the father’s personal bel ng. 
ingas. Of the rest of the property he gets | 
one-quarter and the mother and the rest of 
the children three-quarters. On the death 
of ths mother, the daughter gets her 
mother’s personal belongings and the slava 
woman who eooks, Of the rest of the prop. 
erty the daughter gets one-quarter and the 
father three. 

“On the death of the father the eldest 
daughter gets one female slave, two sows, 
two goats, a pair of baffaloes, a plot of 
paddy land and the seed grain, The mother 
and the younger daughters get the reat, 

“On tha:death of the mother the eldaat 
sm goats onaslave, one pair of buffaloes, ong 


(27) 28 Ind Cas. 438, 8 L B, R, l; 7 Bur, L. T, 105 
16 Bom. L. B, 877; 27 M. L. J. 41,18 O, W. N. 1121; 
16 M.L. T. 142; 20 0. L. J, 20441 0. 887; 1 L, W, , 
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pair of oxen, two gosts and one plot'of paddy 
land, and the‘father and younger children 
(or sona) get the rest; This rule and the 
last’ apply only when there is plenty of 
property. di 


Ag for the: rights of grand-shildren the’ 


Maonugye gives the following rules :— 

- “Sf the eldest son (tha-kyi) dies before 
both his parents, the rule for partition 
between his son and the aneles and aunts 
i8 as follows: 1£ the auratha eldests on (tha-kyt 
auratha) dies before his parente, then be. 
danse the eldest brother isregarded aa the 
father, the eldest brother’s son shall share 
equally! with the younger brothers. If tbe 
eldest’ daugliter (ihami. kyi) dies: before both 
her perents the rule of partition between the 
eldest daughter's daüghter and her aunisis as 
fóllowgi--'l'he eldest sister's daughter sball 
share'equally with the younger sistere, beesiues 
tha eldest sistér is regarded as: the mother.” 

The next three Dhammdthats in order 
of date are three compiled by Vannona Kyaw 
Din, namely, Manusara Shwe Myin, Manu 

Vana; sited as Vonnana and Vinicehayapa: 
kasant cited as Vinicchayo. These were all 
eómpiled between A.D, 1770 and 1775. 


' Manusara Sheemyin professes to be a fifth 


résepsion of Manusara, the Wagaru and ' 


Katngsa being the third’ and fourth recan- 
sióng. ` It is based cn Wogaru and Katngsa 
but takes materials from Manugye also, It 
gives tlie following rules :— 

“On the father's death the son gets the 
father’s. personal belongings and one-quarter 
of the: residue beeduse he takes his father's 
place. The rest goes to the mother. On the 
mother’s ‘death the son is to get certain catile 
andthe father the, rest, and the father is 
to make suitable provisión for his sons. 

On the father's death tke daughter is to 
git a ‘married’ couple of slaves, eertain eattie 
and a suitable portion of grain, and the 
mother is to get the rest. The daughter 
. ig not to’ get a quarter of the residue like 
thë ssn, ” 

Y haye been unsble to find ary definite 
rule im this Dlhammuth.t as to tbe share of 
grard«eliildrep, | Seétion 60 mentions grand. 
erildvén after ehildren as heirs and sretion 
"6l says-that the nearer heirs shall get two 
ghares to the more: distant keira’ one. This 
esmpilation does tot seem m be mentibned: in 
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The Vannuna which professes to be based: 
on all the earlier Dhammuthats, and not only 
on Wagara, Kaingsa and Manugye gives the 
following rules :— 

“On the father’s death the auratha eldest. 
son gets his father’s personal belongings, his: - 
offise and bis offieial lands, and the mother 
gets her personal belongings. Of the residue, 
animate and inanimate, the son gots. a quarter: 
and the mother three-quarters. 

On the mother’s death the danghter gets: 
the mother’s personal belongings and also one- 
fourth of the rest of the property, bat lands 


"Are nob expressly mentioned, 


On the mother’s ‘death the eldest: non gefta 
cartain sattle and the father gets the reat, 
but the father. must make anitable provision 
for the younger sons, 

On the father’s death the daughter gets 
&' married couple of slaves, sertain: eattle, a 
fair portion of grain, and the: mother gets 
the rest. ” 

As for grand-shildran the Vannana, aa 
I read it, saysthat on the eldes$ brotlier'a 
death his aurutha son (child?) gets the 
same share as his father’s younger brothers, 
and that the eldest sister’s children get an^ 
equal share with the mother’s younger. 
sisters, 

The Vinicchaya is said by Dr. Forchammer 
to omit many of the sontradistory, equivocal ' 
and superfluous passages in Manugte, Mona: 
sara, Shwemy ù and Vantana, Its date is 
supposed to bé abont A.D. 1775. ; 

It gives the following rules :— 

"Partition between mother and sons afier 
ihe dsath of the father. ; 
“The son gets the father’s horae, official 
equipment and sword. The mother gets the 
female slaves. Of the rest of the property 
the rcn gets cne-fourth and the mother three- 

fourths. 

Partition between father and daughters 
after the death of the mother. ` 

The daughter gets the mother's persoral 
ornaments and clothes. The father gits the 
male claves. Of the rest of the property: the 
daughter gets one fourth and the father three: 
fourtha. i 

Parti, im bstween mother and daughters 
afler the déath of the father. 

Tbe mother takes all the property, animate: 
and inanimate, bnt if the estate Ba larga thg 
mother should.give to the tang tee d suit. 
able share, . 
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Partition between father and sons after the 
death of tlie mother, 

The father takes all the. property, but if 
the estate be large the father should give to 
thie sons a fair share of the grain, one buffalo, 
one yoke of oxen, ten sows, ten little goats 
and.three hé-goats," - 

As. for the shares of grand. ehildren it cbn- 
taiha the following rules :-— 

. Ifthe. eldest són (tha kyi) diès, his sons 
and: daughters should share equally with bis 
younger brothers. 

lf the eldest danghter (thamz.akyt) dies, 
her cons and daughters should share equally 
with, her younger sisters, ” 

The Vicchedani (A. D. 1782) belongs to the 
same period during whith théra was evidently 
a revival of legal learning, 


Jti soniains tho following rules fae. 

“TE the father dies bsfore the mother and 
theson takes the father’s pcsition, the ‘son 
get. the father’s élephant, pony, clothes, his 
official lande, and his erma, The- mother gets 
the slave wcmen. Of- the rest-of the proper- 
ty, the son gets one-fourth and the mother 
‘three: fourthe, Even if there are ten sons the 
rule i js the same. 

“As for tha:partition between the: father 
and the daughter on the death of the mother, 
the:daughter is to get her mother's elothes 
and: ornaments, and a’so two pairs of bul. 
loeks, two pairs of buffaloes, ten sows, twenty 
shé-goats,aod one slave woman, The father 
gets the restiof the estate. 

“As: between mother and daughter on the 
death of the father the daughter gats-a fair 
portion cf grain, 8 slave, and a pair of 
bullecks and buffaloes, The mother gets 
the:residue, ` 

“As between father and son on the death of 
the mother, the son gets two pairs 
of bullosks end buffslocs, three he-goate, 
twenty.slie-goats, and one ow. The father 
gets all the rest.. , "he rule applies even if 
there be tensons, 

. As. for.graud. S lien the Vicchedan: gays : 

"M the eldest brother dies before receiving 
the psrenis’ inheritanee; the shildren of. that 
eldest brothier shell share equally with the 
younger brothers." l 

No piassge referring. to , the: eldeat 
dangiers, children: .is cited from this 
Dhaminathat in the Digest, | 


~s 


INDIAN GASES, 


79 


The only other Dhammaihaft. among those 
cited in. the Digest- which seems to bs regard: 
ed as important is that known-as Amesebon 
or "Partition of inherilanee," Its'date seems 
fo be unknown, but it evideritly reproduees 


„tbe rules of Manugye with immaterial differ- 


enees in some enses as to the number of 
animals to be given: 

No extrasts from it as to the rights. of 
grand.ehildren are sited in the Digest, 

The only other text to whisk itis nesessary 
to refer is what is known as Aíilasanhhepa 
Vannana generally cited as Attasankheoa, It 
waa compiled by the “Kinwun Mingyt,” U 
Gaung, who subsequently sompiled the Digest, 
and ib was firat printed at the Burmese 
Royal-Press in Mandalay in A, D, 1832, that 
is only some four years before the- British 
Annexation of Upper Burma. Itis said to ba 
not, strictly speaking, a Dhammathat, that is 
& eompilation giving the law as- it waa 
according to the texts, but to give instead 
the lawasinthe author's opinion it ought 
to be. I do not regard this oritieism as 
entirely fair, seines the author gives the 
original texts: and then explains their 
meaning as be understands it, but-éven if. it 
were true, if is obvious that the work is of 
the greatest value as representing Burmese 
Buddhist Law as it was interpreted and, I 
have no doubt, administered under the last 
of the Burmese Kings, The author, whom 
I knew personally, was an undoubted 
authority on Burmese Buddhist Law and ita 
interpretation, and it cannot be denied that 
his work carries great weight, Itis interést- 
ing for the purposes of the present referenca 
beeause both when it gives the old listof the 
twelve classes of sons aud where it: gives 
another. list :of sixteen classes of sons, it puts 
the auratha first and | in ‘the latter ease: it 
defines the auratha as ‘a son born ófa mar. 
raige where the parents on both sides consent 
‘and where the ycung 'eonple cdhabit by 
raaron of, like desires," and corcludes the 
definition, exactly as the Hindu Law Booka do, 
with the words “Sush an acratka son- ig 


.enlitled to take the inheritance of his parenta,” 


But-immediately afterwards it uses the. same 
word auretha to dimiognish between the 
“eldest” and the “younger” ehildeer, and it 
astually mentions the cases of families where 
there is no auratha son but’ only un 
auratha daughter, and where there is no 
auratha af all, 
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< As for the shares of the auratha shild on 
the death of one of the parents, it explains 
the law as follows :— 

“As for the partition between mother and 

son when the father has died, let the son get 
the father's personal and ofisial belongings, 
and let the mother retain her personal 
belongings, theslave women acquired during 
the marriage and the dwelling house. On 
the rest of -the property, animate and 
inanimate, including male slaves, let the son 
have one-fourth and the mother three fourths, 
but if there are inherited slave women, let 
the mother have half and the son half, This 
is the rule for partition between the auratha 
sonand the mother. Ifthere are younger 
sons and daughters, they shall have no claim 
toinherit while their mother is slive. They 
shall inherit only when the mother dies. 
. As for the partition between father and 
daughter on the death of the mother, the 
daughter is to get the mother’s personal 
and ‘official. belongings, and the father shall 
retain - his personal.and official belongings, 
the male slaves acquired during the marriage, 
and the dwelling house. .Ofthe remain- 
ing property, including female slaves, the 
daughter shall get one-fourth and the father 
three-fourths, but if there are inherited 
slave men, the father shall have half and 
the daughter half. This is the rule of 
partition between the auratha daughters and 
the father. If there are younger sons and 
daughters they sliall inherit only on the 
father’s death. 

“As for the partition between father and 
son onthe death of the mother, the father 
gets the whole of the property, but if there 
is a large estate, then let the son got a fair 
share.of the grain, a pair of bullocks, a pair 
of buffaloes, a. bull, two cows, twenty 
ghe: goats, three he-goats and other suitable 
property.” 

On the: death of the father the rule of 
partition between mother and daughter is 
similar -to that between father and son on 
the death of the mother, 

As for the rights of grand children the 
Aitasankhepa explains the law as follows:— 

"If the auratha eldest son or eldest 
daughter dies, leaving children, while the 
parents: are still aliva, those children are ‘ont 
of time’ grand children and cannot get their 
parents’ full share. Let them get the 
same share as their youngest uneles and (or) 
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aunta,” ; 

There is one other authority to whieh it 
may be well to refer shortly, as it is 
sometimes referred £o as an authority on 
Burmese Buddhist Law, and it has already 
been mentioned. 

In 1859 a “Civil Code of the Province of 
Pogu” (generally sited ga “Sparks’ Code") 
was published by Major Sparks under the 
authority of the Local. Government. Tha 
second part of that Code deals with ' ‘Burmese 
Law” and it is mainly based on Dr. Rishard- 
gon’s translation of Manugye which had been 
published in A. D, 1847. 

This Code omits any reference to the rights 
of the auratha, the rule which it gives being. 
as follows :— 

"In the division of an estate between the 
surviving husband or wife and children, the 
widow or widower shall take the dwelling 
house and three-fourths of the estate and the 
ehildren divide the remaining one: fourth 
equally between them.” 

As authority for that rule it cites sections 
2 to 5 of the 10th Rook of Manugye but the . 
rules there given, which have been quoted 
Bbove, slearly do not support the rule. . 

It makes no reference to the rights of 
grand-childeren. 

From the above survey of the Dhamma- 
thats I think that it is fairly clear that the 
word auratha is commonly used to mean the 
eldest child, whether son or daughter and 
that if the eldest chili, being .a son, is 
competent on the father’s death to take 
the father’s place in the family, or, being 
a daughter. is eompotent on the mother’s 
death to take the mother’s place then he or 
she is auratha, and on the father’s or mother’s 
death ia acsording to the-Dhammaithats entitl- 
ed to the father's or mother's personal 
property and to one-fourth of the rest of 
the estate, and further that if the eldest 
ehild, whether son or daughter, dies without 
having become entitled to that interest. in 
the estate, his or her children are entitled 
to share equally in the estate with the 
younger brothers and sisters of the desensed, 

It may be well to justify each of these 
propositions separately. 

It must be admitted that-in Hindu Law the 
early legislators ignored the rights of women. 
and excluded them altogether from inherit. 
are3, The original sourc:s on whichwthe - 
Burmese Dhammatirts sara. based, -if not. 
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.astually Hindu Law Books, had passed through 
Hindu hands and taken a Hindu tinge, and 
undoubtedly trases of an inferior status 
 gesorded to women ean be detected in almost 
all of them, The Vicchedant, when dealing 
with the partition between brothers and 
sisters after the death of both parents, 
aetually says :'* l'houtzh the eldest ehild be a 
daughter she deos not reach the status of 
‘auratha aud she must share equally with her 
younger brother" and ore or two of the 
minor Dhammaihats contain similar passages, 
whieh I have no doubt were taken from 
some old book and reproduced Hindu or 
possibly pre-Hindu idess, But just asthe 
Dhammathits wien  trarslating pastages 
whieh are evidently taken direct from 
what may be called the Hindu Law Booka 
use auratha in its original sense of "legitimate" 
and nevertheless when they some to Apply 
it {o Burmese Buddhist Law use it in the 


‘special sense of "an eldest born child who ' 


is competent,” so although they reproduce 
parssges which follow the Hindu Law in 
saying that a daughter ean never be auraha, 
nevertheless when they «ome to the aetual 
division of the property of the estate of a 
Burmese family they put the daughter 
praetisally, and in some cases entirely, in 
the same position as the son. Written law 
is eminently sonservativa and tends to lag 
far behind custcm and if thelaw ae given 
in the authorities on whieh the Barmese 
Law Books sre based has been altered in 


those books, it may be taken as eertain that. 


the alteration is due to very firmly established 
eustom and that the tendenoy suggested by 
the alteration has probably gone eonsiderably 
further in eustom than it has in law. The 
Burmese Buddhist Law Books leave no room 
for doubt that from the first there was a 
strorg tendency towards equality between 
the sexes in matters of inheritanee, and I 
think that the fast that this tendercy appears 
to strongly even in thg earliest of the 
Dhammathats, warrants my opinion that if 
the eldest ehild is a daughter she isin 
Burmese Buddhist Law to be regarded as 
aurotha just as a son is, if he is the eldest 
shild. 

The question then arises whether if 
-¢the eldest child dies in infancy, the next 
‘shild ‘sueesceds as auratha. The Dham- 
mathata so far as I know, give no answer to 
this question, though, es L bave said, the 
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Attasankhepa considera the posaibility of a 
ease in which there is no auratha but only 
younger shildren. I think from my experienee: 
of cases under Burmese Buddhist Law for 
more than 20 years, that there ean ba no 
doubt that ehildren who do: not grow up 
aro always disregarded and that tbe eldest 
shild who reashes an age at whieh he or she 
would be abie to take the placa of the father 
or mother in ease of death would always be 
regarded as auraíha. ; 

There san, I think, be no onb that the 
Dhammathais whiah give a special share to 
the eldest child who is competent to take the 
plase of father or mother eontemplate a 
family in whieh the auratha is living in the 
family house and does aetually take the 
plase of the parent. Indeed I doubt whether 
the Dhammathats aontemplated the auratha's 
taking away the spesial share unless he or 
she was oustel from the position of head 
of the family by the surviving parent’s 
marrying again. Some of the Dkammathats 
would deprive a son or daughter who does 
not live with the family and take the father’s 
or mother’s place of the auratha child's share, 
vide, the texts eited in sections 36, 37, 40, 
4l and 62 of the Digest, but I think that 
in this ease as in eertain other cases, e.g., 
the eases of adopted and step.children,. the 
necessiiy for joint living may now be cone 
sidered as archais and obaolete and may be 
disregarded. 

I have already said that, in my opinion, 
the eldest child who grows up is auratha 
by right of birth, and that it makes no 
differenee to the status of auratha which 
parent dies first. It is arguable, as indeed 
it is argued in this esse, that on the death 
of the father the eldest son, though he 
be not the eldest child, &uaceeds to the 
father’s plaee and that on the death of 
the mother the eldest daughter, though 
she be not the eldest ehild, suseeeds to the 
mother’s place, but I de not think that this 
view is in aesordanse with the meaning of the 
Dhammathats or with the fasts of human 
nature. If, as I think established, awrqiha means 
the eldest shild, then the question would 
S:em to ba settled by a reference to Wagaru, 
one of the earliest of the Dhammathats, 
which in this connestion uses the worda 
"aurotha first son" of the son in the Burmese 
text and "auretha daughter” .of the daughter 
in the Pali text, translating the. Pali: words 
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into: Burmese as "eldest daughter,” and to 
Atlasankhepa whieh astually. uses the word 
auratha in this connestion in-the case of both 
. son and daughter. 
human nature it seems to me unlikely that 
in:& primitive family, and the Baormese 
family is still primitive, the eldest. child if 
& son would tolerate a younger sister’s tak. 
ing the mother’s plase, or ifa daughter 
would submit to her younger brother’s taking 
the father's plase, and in eash case taking a 
largo share: of the family property. 

. The rights of grand-shildren must now be 
eonsidered, 

. If the eldest child, whether son or daughter, 
astually became entitled by the death of the 
father or mother, to the auratha share, his or 
her children would naturally suoseed to 
that share, and the rule that, if the eldest 
shild dies before becoming entitled, the 
grand-shildren by that ehild should susceoed 
to a similar, though somewhat redueed, share © 
is intelligible. But if there is no auratha till 
one or other of the parents hag died, then the 
rule about the rights of grand-children seams 
to. me to be unintelligible, and I think that 
itis slear that. that rula must. involve the 
acsumption.that a son or daughter cau, as 
the text of Attasankhepa itself suggests, ba 
auratha while both parents are alive, and 
supports my eonslusion that the eldest child 
“in auratha from the otima when he. or she 
besomes eompetent to take the plaee of the 
father or mother in ease of death, 


The law as expounded in the chief Dham. 
mathats having thus bean considered it is now 
necessary to sonsider the ease law. 


The earliest sase seems to be that of Ma 
Tht v.. Ma Nu (28),. where in answer to an 
argument that it is the eldeat grand-ehild who 
getstlie special share it was said that “the pas- 
rages quoted frcm the different Dhammathats, 
dò not-appear..... . to lay down any 
rule: as to inequality of "ahawes among grand- 
children ....... sprong from the. rama 
father.” The rule of equal division bas since 
become well-established and it may now bs 
taken ss settled law that in spite of the 
referenses in. some of the Dhammathate, e.g, 
Vilasa and Vannana, t2 tho “curatha grand- 
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shild,” the ehildren of the auvatha-divide thé 
rpesial share between them equally, 


The next case was that of Mi Saung v. 
Mi Kun (18), where the following passage 
Oteura : “The posit:on of the elles$ sor, the 
aurath» or ‘thagyz’ as he is called, is superior 
to that of the othera..,., fn the divi. 
sion under section 50 (of Masciase 10) ths 
auratha has first shoica, At sections IK, 22, 
and elsewhera it is said he:{akes the father’s 
plaee: this may bs when the father is dead 
or when both parents ‘are dead. He is 
superseded if deaf or blind -by a younger 
brother under sestion 36; and possibly sestion 
35 imposes on the auratha the burden of 
maintaining a brother helpless from dissass, 
He basa duty to perform; . .. . The 
Manuwunnana sestion 10 and Massushaempin 
seciion 12 dessribe this duty as the taking up 
of the father's burden or responsibility; and 
it is when this burden is aesumed that 
the eldest son is to get the elephant, 
‘horse, sword, goblet, hetel-.box, and other 
articles used by his father. Under certain 
cireumstanses the eldest daughter, at leist 
when there is no son eompaotent to assume 
the parental duty, takes the  parapher- 
nalia of the deceased mother, as at sec- 
tion 3 of Book 10 of the Manugye, where she 
takes her mother’s ornaments, elothes, aud 
the slaves who co»okel her rise, These 
rights to paraphernalia, though expressly 
stated in the three Dhammathats above 
quoted, are not even mentioned in Sparks’ 
Codes. They: are rights additional to the 
frastional share of the inheritance, which 
on the death of ono parent the eldest son or 
eldest daughter is entitled to demand from 
the surviving parent,” 


After siting the section of Sparks’ Code 
whieh I have already eited aboye the 
learned Judge went on to say: “The two 


Assessors are distinstly of opinion that 
this is bad law: they say they never heard 
of the younger shildren sharing in: the one. 
quarter share given to the eldest son or of 
this share beiug chargeable with the main. 
tenanee of the younger children, They say. 
that where the Dhammathats award anu 
eldest eon a quarter share, ha takes it 
absolutely.’’ 


I have quotel these passages at length 
because they express the views of Stir John 
Jardine who. was the pioneer among Judges 
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in the field of Burmese Buddhist Law, and 
hia opinions.ere eutitlsd to great weight, 

In Maung Po Lat v. Mi Fo Le (29) the 
same learned Judge held that’ an only 
daughter has not after her father’s death 
and before partition with her mother an 
intsreat in the estate anpable of alienation. 

The following passage in the judgment 
isrelgvant tothe present enquiry: “While I 
am of opinion on the authority of many texts, 
my geneial impression of the equality sought 
by Buddhist Juaw, and what I believe to be 
the notion of the people, that an eldest 
daughter kas certain rights to share in the 
joint property of the family . ra a 
believe that these rights of eldest ahildren 
ere geldom exacted.” Tf that opision is 
true, the fact might explain the omission 
of any reference to thoss rights in Sparks’ 
Code, The learned Judge was, of course, 
right in holding that the eldes child if a 
daughter sannot on the death of her father 
elaim partition of the estate from her mother. 
Ascording to some of the Diammathats she 
might, if there was a large estate, get eertain 
property, but that right bas, I think, become 
obsolete and I doubt whether any Oourt 
would now enforce it. 

In Ma On v, Eo Shws O (30) it was held 
that on the death of one of the parents the 
eldest son or daughter may slaim his or her 
share. This statement of the law is clearly 
too broad, and the judgment has since been 
overruled on other grounds. 

In Maung Sa Ko v. Mi Has (31) the 
learned Judicial Commissioner of Upper 
Burma held that an only son on his father’s 
death has a right as against his mother to 
one-quarter of the estate, That ie, of course, 
correst according to the Dhammathats, 

In Mu Me v. Ma Myit (11) the learned 
Judicial Commissioner of Lower Burma held 
that where there is à gon (by a first wife) 
competent to assume the parental duty an 
eldeat daughter by a sesond wife cannot 
alaim a share in her deceased father’s estate 
during the lifetime of her mother, and said: 

"There sre authorities for holding that the 
eldest son or the eldest daughter mpy claim 
one-fourth of the property during the life- 
time of the surviving parent, but this rule, in 


(20y8, J. L. B. 212. 
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my opinion, meaus the eldest son, or the 
eldest daughter whers there are no sons.” 
I do not think that there is any passage 
in the _Dhammathats whieh warrante the 
words ‘where thera are no sons,” and I 
think that the statement as it stands is 
incorrest. The eldest child ifa eompetent 
gon can claim on the death of the father, and 
the eldest ehild if & competent daughter can 
claim on the death of the mother, In tha 
aase under reference the slaimant was not.the 
eldest child, so her elaim was bad, 

In the ease of Ma Min Tha v, Ma Naw 
(82), a younger daughter sued, while her 
mother was alive, to redeem property mort- 
gaged by her mother and it was said that 
under Buddhist Law children have no vested 
interests in parental property during the life- 
The learned Judge 
apparently overlooked the special rights of 
the awratha, and to that extent the atatement 
was too wide, 

In the case of Ma Mya Thu v. Maung Po 
Thin (4) it was said that the eldest 
gon, if eompetent, is the representative of his 
deseased father and in that eapaaeity is entitled 
to one-fourth of the inheritancs, that where 
there are both sons and daughters the eldes$ 
Bon is preferred to any daughter, and that 
the rights of the sldest son or daughter 
pass to the next eldest as representative of 
the father or mother. In that partieular 
gasa the oldest-born son: had died young 
and the only surviving éhild who was a 
younger son sued his mother on his father’s 
death for the auratha son's quarter share. 
The proposition that the eldest son is prefer- 
red toany danghter was, therefore, merely an 
obiter dicium and the reasons given for it 
were nob convincing. The proposition that 
the rights of the eldest son or daughter 
pass to the next eldest would, in my opinion, 
be correct if confined to the ease where the 
eldest.born died young, that is, bafore 
becoming  sompeisnt, or could never be 
competent. 

In Ma Gun Bon v. Maung Po Kywe (26) 
the dispute was between a niess and children 
of a step- child, but the following remar«s 
of the learned Judicial Gommissioner cf 
Upper Burma are relevant to the matter 
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now under sonsideration. ‘ Full representa. 
tion is not allowed to grand.ehildren, and 
partial representation is granted gradgingly, 
If the eldest son or daugter die bafore the 
parents, the ehildren are given the share of 
a younger brother or sister on acsount of 
ihe superior elaims of the auratha heir, But 
the share of the shildren of a deceased brother 
or ‘sister other than the auratha is reduced 
to a ‘quarter of a brother or sister’s 
share.” 

In Maung Pan v. Ma Hnyi (33) it was 
assumed that where the eldest child was a 
son ho was auratha, although apparantly it 
was the mother who died first, and it is to 
be noted that the daughter who suoseeded 
him in the management of the family property 
on hia adoption into another family did not 
claim the avratha share. 

In ‘Anleathan v. Mi Tha Ta U (20) the 
learned Judge who decided Ma Mya Tus 
case (4) said, again obiter, that on the death of 
the father an eldest daughter eannot claim 
a one-fourth share if there are sons, and 
referred: to his judgment ia Ma Mya Thus 
cass (4). It is, of course, true that an eldest 
daughter sannot slaim a quarter share from 
her mother on the death of her father, 
“bib it would be equally true whether there 
Were younger sons or not. 

` Maung Setk Kaung v. Maung Po Nyetn (12) 
is the ‘firat raported case on the Buddhist 
Law’ of Inheritance desided by this Court 
and the first decided after the Digest was 
published. The texts and the earlier eases 
were eonsidered and with referense to the 
dictum in Ma Mya Thu v. Maung Po Thin (4) 
that where there are both sons and daughtera 
the eldest competent son is preferred to any 
‘daughter, it was said that the rules in the 
Dhammathats "seem to proceed on the 
prinsiple of a son getting a portion if his 
father dies and the daughterif her mother 
dies, but the ease of both daughters and 
Sons is not distinetly provided for,” The 
ease then under sonsideration was a elaim 
by the eldest son against the father on the 
death of the mother and the sonelusion 
reached was soushed in the following terms: 
“In the present ease the eldest son was 
$he eldest shild, and having régard to the 
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points just noted that itis not shown that 
a daughter must get a share b3iaause the 
deceased parant is the mother and that 
there is a tendancy to prefer the eldest shild, 
wa are brought to the following conclusion 
that the son should not fail in this suit 
on the ground thatit isa daughter who can 
slaim and nof a son, It may not bs very 
clear from the Dhammathats now available 
that a son ean slaim a one-fourth share 
from his father when he lives separately 
and when the father’ does not marry again, 
though this has been held: but we do not 
think it open to reasonable doubt that when: 
the father does marry again the eldest son, 
especially if he be the eldest shild, can olaim. 
a one fourth share of the general joint 
estate of the parents." It is nob nesessary 


> for the purposes of the present referenoe to 


sonsider whether or not the actual desision 
in that ease is sorrest but it has baan 
doubted. I have suggested above that one 
might expeet the law to be that the eldest 
child, who being a son who has taken the 
Place of a -deceased father, or being a 
daughter has taken the plasa of a decaased 
mother, and whois ousted from that plase 
by the ra-marriage of the surviving parent, 
should be entitled to claim the special share 
allotted to such a son or daughter, but 
Burmese Buddhist Law is not always logical 
and the law possibly may be other than what 
one would expect. 

The case of Maung mu v, Maung Po Thin 
(34) is only interesting bacause it was ona 
in whish an eldest son had previously 
on the death of his father sued his mother for 
a one-fourth share of the estate ani had 
obtained it. 

In Maung San Dwa v. Ma Min Tha (21) . 
an eldest surviving son, who was not either 
the eldest son, thera having been two elder 
brothers, or the eldest shild since there were 
five children before him, sued the mother’ 
after the death of the father for one-fourth 
of the estate and it was held on the authority 
of Ma Mya Thu v. Maung Fo Thin (4), that he 
was entitled to succesd. The learned Judgá 
seems to have overlooked the fast that the 
correctness of the ruling in Ma Mya Thu's 
case (4) had already been doubted in the judg- 
ment in Maung Seth Kaung v. Maung Po Nyein 


~ 
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(12), and as his ruling was never officially 
published it was probably regarded at the 
time as bad law, and, in my opinion, it may 
still ba so regarded. 

In Ma Saw Ngwe v. Ma Thein Yin (3) 
the position of grand.ehildren was sonsider- 
ed at some length, and it was held that 
"among grand.shildren whose parents have 
predeseased their grand-parents the only 
one who ranks with the surviving unoles 
and aunts is the eldest representative of the 
eldest child.’ That judgment is sontrary 
to the law aa stated in Mu Gun Bon v, Maung 


Po Kywe (23), and was written by the same ` 


learned Judge whosedeeisions in Ma Mya Thu’s 
case (4) and Anleathan’s case (20) have already 
been questioned. It wes based on a rule 
whieh oceurs with some ambiguity in one cr 
two Dhammathais only and I have already 
suggested that that 1ule, if it ever existed, 
has long been obsolete. I think, therefore, 
‘that’ this ruling is bad law. 


In Ma Nan Gyaw v.: Maung Shwe Ket (16) 
a Single Judge of this Ocurt, following Ma 
Mya Thus cass (4) and Anleathan’s case (20), 
held that a daughter is postponed to sone, but 

‘the ruling in that case was not offieially re. 
ported and, for reasons which [ have already 
given, was in my opinion mistaken, 

The next ease in order of time is the Fall 
Benoh esse of Ma Thin v. Ma Wa Yon (13). 
"It deals with the slaim of ‘an only daughter 
‘to one-fourth of the estate as against her 
‘mother on her re-marriage, and it desided 
that the claim was good. It does not of 
sourse decide that the eldest shild being a 
daughter is entitled to get the quarter share 
if her mother does not re-marry, and, as I 
' have said, I donot think that it is neces- 
sary for the purposes of the present referenes 
to sonsider the law as to the effest of the 

re-marriage of the surviving parent, 

Tun Myaing v. Ba Tun (3) deals with the 
sonverse case of the re-marriage of the father, 
but the elaimant was the auratha son’s mon, 
and it was desided that as there were surviv- 
ing sons the grand-shild eould not sue, The 

ruling is relevant to’ the present enquiry 
besause it stated that “the eldest-born son 
(meaning possibly the eldest-born shild 
“being a son, sinee in that sase there were no 
daughters) is the auratha by right but he 
dogs not attain the somplete status as sueh 
‘fill’ he attains his majority and besomes fit 
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to assume his father’s duties and respon- 
sibilities, If he dies before he attains bis 
majority, or if he is incompetent to fulfil the 
preseribed eonditione, his next younger brother 
subjeet to the same eonditions sueeeeds to bis 
position as auratha. If the eldest son attains 
his majority and fulfils the preseribed eoudi- 
tions and then dies before his parents, his posi- 
tion as auratha remains unfilled and the next 
brother does not sueceed to it." If this 
statement of the law be read as including 
daughters and sisters equally with sons and 
brothers, then I believe it to be eorreot, ' 

Tho ense of Va Kyi Eyi v. Ma Thein (17) 
is relevant only as establishing the principle 
of equal division among children after the 
death of both parents, that is as ab^lishing as 
obsolete the spesial shares ellotted by some 
of the: Dhammathats to the auratha and otber 
elder ehildren on such partition. That prin- 
ciple has, in my opinion, rightly been applied 
to partition among grand.children who get 
a special share as shildren of the auratha, 

In Po Sein v. Po Min (25) it was held by 
this Oourt: “Ifthe Orasa son or daughter 
predeceases his or her parents, his or her 
son, or his or her children together re&eive the 
same share as their youngest unele or aunt,” 

and the learned Judge who wrote the “judge 
ment went on to say: “This is stristly : eon- 
fined, in all the texts, to the children: of the 
Orasa or eldest son or daughter. In my 
opinion the rule relates to the Orasa gon 
or daughter, stristly so-ealled. There is no 
indieation that it has any referenee ‘to the 
eldest surviving son or daughter, unless he or 
she is feehnically the Orasa.” With that 
statement of the law I entirely agree. 


In the ease of Mt Min Din v. Mi Hle 
(19), in Upper Burma, it was held aeoord- 
ing to the head-note that “eldest-born son” 
means the eldest son and not neeessarily the 


' eldest ehild, but it is diffienlt to extraet any 


express decision to that effest from the 
judgment. What was decided was that a 
daughter of an eldest son, who was not the. 
eldest ehild but whose elder sister had 
become & nun, was entitled to an equal 
share with her uncles and aunts in her . 
grand-parents’ estate on the ground that her 
father was auratha, and it was suggested that 
in the same family both the eldest son and 
the eldest daughter ean elaim the spesial 
share, usually called the auratha share, 
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allowed by -the Dhammathats. .With all 
reppest for ào learned an authority on Bud. 
dhist Law as Sir George Shaw, I am of 
opinion that that suggestion was mistaken, 
“and that the truà rule is that it is the eldest 
.ecmpetent child, whether son or daughter, 
who is auratha and as such ig, on the death 
cf the father or mother as the ease may be, 
entitled to the auratha shara of the family 
f erty. . 
Tum Tha Tu v. Maung Bya (14) it wes held 
‘that om the death of the mother the eldest 
daughter in a family of five daughters. and 
no sous was.entilled as against her father 
„and sisters to one-fourth of the estate. That 
ruling was doubtless correet. l 

In Ma Thin v. Ma Nyein E (35), a Single 
Judge of this Court, following the mistaken 
-yuling in Ma Saw Ngwe v..Ma Thein Yin 


. (44), held that it is only the eldest represen- ; 


‘tative of- the eldest ehild who ranks with 
-survivieg -ancles and aunts. That .ruling 
was not offieially reported and may, I think, 
. be disregarded. |. AN 
. In Ma Bnin Gaing v. Ma Tha Li (86) a 
.Single Judge of this Court held, following 
the.earlier rulings, that "if the first born 
.gon-diss.in infaney the status of auratha is 
.eapable of devolving on the next eldest com: 
patent sen and does so devolve when he (the 
next eldest competent gon) attains his major- 
My, provided, that he js affected by none of the 
‘disabilities or disqualifieaticns mentioned in 
tho textson the subjeat," and, further, that 
sueh an auratha son ean transmit the superior 
rights to his issue. That ruling was not 
officially reported butif it be read with the 
addition that diequalification by reason of 
living separately is obsolete, Y think that it is 
bly good Jaw 
dass es Myin v. Mi Shwe Thin (37) it 
was heéldin Upper Burma that the auraiha 
„Ron's. quarter share allotted on the death 
of his father ‘is not subject to avy rights 
of the mother but is his own absolutely, 
. and that ruling is, in my, opinion, undoubtedly 
-gorrest, -but the judgment does not.seem to 
- distinguish agery’ olenrly between the rights 
‘of the.auraiha son or davghter.on the death 
.of the father or-.mother  respestively and 
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their “moral slaima are obsolete. rights- on 
the death of the mother or father respec- 
tively. : i TN 

The case of Ma Ein Thu v. Maung . Hig 
Dun (15) wes one in. whieh the question 
of the rights .of grand-children arose and 
it was held that wherethe eldest child was 
ason who died in. infansy, the.son.of the 
next eldest shild, who wasa dangher.and 
who grew up, was entitled to share eque 
„with his mother's younger ‘sister, That 
decision waz, in my opinion, correct, but the 
judgment seems \to suggest that if there had 
been a son surviving instead .of two 


daughters, the son might possibly have been. . 


auratha to the exclusion. of the elder. sister 
and that view, I think, would be, mig- 
taken. The ruling was not, however, officially 
reported, i i 
The rights of grand- shildren were again 
sonsidered in the ease of Ma Suv. Ma Tis 
(26) where it was held that the child. 
ren of a second shild whe was a son (the 
eldest ehild who was‘also.a son having died in 
infaney) were entitled to the auratha grand. 
children’s spacial share. . This, ruling : inter. 
preted the decision in the case of Po Sein y. 
Po Min (25) as meaning that all the auratha 
grand shildren are jointly entitled to the 
spesial share -and applied the principle of 
equal ‘division’ to., them. It, therefore, in 
effeet overruled Ma. Thin v. Ma Nycin E (35) 
and Ma Saw Ngue v. Ma Thein Yin (24). It 
is to be noted.that it. aecspta the ;prinsiple 
that, in applying the rules of the, Burmese 
Buddhist Law of Inheritance, children who 
die young may be disregarded, a 
In Fo Zan v. Maung Nyo (2) the rights of 
grandchildren were. again in issue, The 
.eldest-born ehild in that ease was a daughter 
who died after her father but befora,.her 
mother, the next ohild was a son who died. 
in infansy, and the only other child a.gon.who 
Survived -both parents. The .eldest-born 
.shild's con sued his unele for a half share. of 
the estate, and it was held that because there 
‘was &.80n the -eldest-born -ehild -being a 
‘daughter oould not be auratha and thas, 
therafore, the .son of the eldest daughter 
‘though she was. the eldest-born child was 
not entitled to the special share allotted to 
,auratha grand-ehildren, If my view thatthe 


eldest. born child who .grows up, and is som- 


;petent, is auratha-is correst that rnling ‘was 
mistaken and ib certainly doca-not -follow:the 


ten 
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Jaw; as cob forth in-Po Sein v. Po Min (25), 

bat it is, idXteresting besauss it rejects as 
‘untenabla:the view that thera can be (wo 
-Shildren in the same family whose children 
would be entitled -to the speaial share as 
-grand-ohildren. 

In Ma Thit v. Maung Tun Tha (38) it waa 
‘held that "the rigHt.given to the eldes} son 
‘of elaiming a ons.fourth share of the joint 
-e8%ate on his father’s death must be exerei:ed 
AS BOON as possible after that event and that 
df the option is not exersised without un- 
reaconable delay it lapses altogether." That 
desision, as will appear later, was overruled 
.by the Privy Oounsil «which held that the 
.auratha son’s share -vests on the father’s death 
and may be-claimed at any time within the 
period of limitation, 

In Maung Ka‘Gu v. Ma Hnin Ngws (39) a 
sssond son whose elder brother, the eldest-born 
shild, had: lived to the age of 25 bat had died 
bafore his father, saed ‘hia mother on his 
father's death fo recover the auratha san’a 
quarter shara of the estata, and it wai held 
that beaause the eldest eon attained the 
Status of aurath2 bsfora he died, tha second 
son did not succaed ts the position of auratha 
and that position remained unfilled, With 
that desision I entirely agree. 

In Nga E v. Nga Aung Theis (40) the 
learned Judisial Oommissioner of Üpper 
Burma said: “I think it is elaar on a pernsal 
ofthe texts contained ia ssetion 30 of the 
Kinwun. Mingyi‘s Digest, Volame I, that 
whore tha Dhammathits giva the BEST 820 8 
right to one-fourth as against the mother on 
‘the death of the father they refer to the 
auratha son cr, in other words, the eldest 
sapable son. Ib follows that whera all tha 
sons are minora there is no aurethz son and 
‘tha right in question does not accrue,” 

The ease of Mi Hiazng v. Mi Thi-(41) was 
one in which an eldast child who was a 
daughter sued her mother for a ons fourth 
share of the estate on the death of he: father, 
and it was held that on the death of tha father 
the eldest child being a daughter is not entitled 
to elaim tha ona-fourth abara, 
J adicial Commissioner iu that ease said again 
that "£heráüles relating ‘to tha ellast s2n’s 
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The learned . 
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or eldest daughter's right to ons-fourth must 
bs slearly understood in both eases to refer to 
the a:ratha gon, £e, the eldest capable son 
and ths aurafha daughter, t.6, the eldest 
sapable daughter,” 

In-Mi The Ov. Mi Swe (5) the Upper 
‘Burma Court held that on tha death of the 
father the eldest ehild being a daughter san- 
shara from her 
mother even though the mother marries 
again, That ie, whatons would expest the 
role to ba if, as I have suggested, the right 


‘tocleim on the ra-marriaga of the surviving 


parent is merely the right of tha auratha who 
has baan ousted from the decaased parant'a 
plage to leava the family and take away tha 
auratha share whioh vested in him or heron 
the death of the parent; but the question 
whether or not that sugzestion reprassnts 
the law as it is does not arise for decision on 
this referense, 

The following pasanga in the case of Nga 
Lu Daw v. Mi Mo Yi (6) i8 partinent to the 
present enquiry: "The eldest son is generally 
but not neaassarilg the aurata son, The son 
who in o338 his father dies or bacomes in» 
Giparitatad is campatent to taka his place 
in tha family is tha asrathz son. If tha 
eldest son ba blind or otherwisa incapacitated 
his younger brother, if eo:xpetent, is the 
auraih1 80n... .., Oonssquentlz, antil the eldest 
son reashes the ads c of Bisaa en there san 
ba no auratha san in tha family. Again, 
though the eliest son eannrt elaim ona. 
foarth of tha estate from his father on 
the death of his mother he ean elaim that 
shara from his mother on tia death of his 


-fathar baoiuj8 he thea takas his fathar's 


plase in the family.........If competent to re- 
pla3s his father in caie of tha latter’s daath 
hs become: the auniha son ay soon as 'ha 
besomes so sompateni ani doas nob hava to 
wait tal his father’s death to attain that 
position.” With all this I entirely agrea, 
and I would add tha ; in my opinion, similar 


.prinsiples apoly al:o in tha caseof a daughter 


if she and not a sən is the eldest-bora. 

In Maung Po Aman v. Maung Tin (1) the first 
bora child was a daughter and thara was 
one younger child, a soa.  Án-adopied son of 


“thg daugbtar elaimel to shara equally with 


the s9a on the ground that the daughter 


“baing tha eldest born child was auratha, This 


Court, follawing Po Zan v.-Maung Nyo (2), 
heli that, banuso thers „was & 80D, nq 


‘based, was mistaken in so far as it held that 
younger sons oust eldest daughters, but I- 


‘acd ean either olaimthe ^ one foarth 
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daughter sould be auratha. In my opinion 
that desisior, like the one on whieh it was 


agree with the statement that" there is no 
authority for treating one son as the auraiha 
entitled tc claim a fourth share on the death 


‘of the father and in the came family allowing 


the children of an eldest son or daughter who 
predeseased the parents special treatment 
at the time of ultimate partition, " and 
that it eannot be beld “ that the ebildren of 
an eldest son or daughter who predeceased 
the parents are entitled to & preferential 
share except when eush eldest son or 
daughter at the time of hia or her death 
wastbe auratha ebild, t.¢., had attained the 
somplete status of auratia, ” 

The Fall: Bereh sase of Maung Shwe Po vw. 
Maung Pein (42) is interesting'for the pur- 
poses of the present referenes only, besause its 
suggestion that the aurathe has an option 
charo 
or wait tillthe death of both parenta and 
eome in with the other ehildren seems to 
have sivee been overruled by the Privy 
Council in the case of Maung Tun Thay, Ma 
"That (48). 

In Maung Eyi Hlaing v. Ma Hiu (44) where 
the elaim of an auratha son to s ‘quarter 


‘share on the death of his father was eontest- 


ed onthe ground that the quarter share 


eould only be elaimed when - the mother 


married again, it was held that the auratha 
son oan get the quarter share whether the 
mother marries again or not, That view is 
clearly in aeeordarce with the Dhammathazts, 
In the Full Beneh referenee, Ma fein Ton 
v. Ma Son (45), the right of an eldest daughter 
to geb sertain property cn the death of her 
father, whieh right, as I have said, I believe 
to be obsolete, wae resurrested, and it was 
raid that, ‘subject to any elaim by the eldest 
‘gon to: sertain specified property and to a 
quarter stare of the joint property and any 
‘elaim by the eldest daughter to sertain 
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spesified property, a Burmese Baddhist widow 
has an absolute right of disposal over the 
whole of the joint property. of hereelf and her 
late husband a8 against the ehildren of the 
marriage," or, as it was put by another of 
the learned J nudges : “On the death of one 
parent the surviving parent inherits all their 
joint property : if, however, the eldest son or 
daughter is grown op, -he or she is entitled 
to eertaia specified property of the deosabsd 
and inthe oase of the..eldest son to s cne- 
fourth share of the bulk of the estate.” Tte 
firat of these ata'emsants, which asaording to 
the head-note waa “the rnling of the Full 
Bancb, clearly has a basis in the Dkammathats 
and may, I think, be taken as correct subjest 
to the qualtfiaation that, in my opinion, the 
rights of both the son and the daaghbsr t3 
certain sp:cified property. are obsolete, but 
the sesond statémsnt of the law is obvionsly 
too genera! ly exprassed and is, in m7 opinion, 
mistaken if ib meats that.on the death of the 
mother an auretha daaghtar i: not entitled t» 
one-fourth of the joint estata, . 


The rights of grand. ehildren again arose 
for consideration i in Chan Tha v. Mi Mai Pyu 
(46), in whish my ‘learned brother Manng 
Kin, J., followed Po ‘Sein v. Po Min (25) 
and Ma Kyt Eyi v. Ma Thein (17), and held 
that the con of an eldest skild, a son who 
predeceased both his parents, was entitled 
to share equally with: his father’s younger 
brother, 

The aase of Maung Tun Tha v, Ma Thit (43). 
is important besduce in it the Privy Conneil 
overruled the decision of this Court in the 
same ease ( Ma Thit v, Maung Tun Tha (38)] 
and held that what the auratha son besomes 
entitled to on the death of his father ig 
a definite one-fourth part of the estate and 
that he is entitled to claim that one-fourth 
part within any period that is not: outside 
the period fixed by Artiele 123 of the ‘Indian 
Limitation Act, 

According to these ‘rulings the present 
state of the case.law would seem to bo Ba 
follows : — 

(1) Wken the eldest-born child is a coma 
petent son, he is on the death of hia 
father entitled to a one-fourth share 
in the parent’s estate and that 
one-fourth share vests in him from 
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the date of his father’s death. For 
the purposes of the prerant references 
it is unnecessary to enquire whether 
Burmese Buddhist Law in this con- 
nection makes the distinction be- 
tween jointly acquired” and 

separate” property which has been 
resognised in other connections, and, 
if 80, whether the eldest.born shild, 
if & competent son, has any right 
to elaim a specifie sbara in the 
father's or mother’s separate prop- 
erty, but it may be noted that the 
rulings tend to sonfine the share to 
the jointly &squired property " 
while the Dhammaihais generally 
886m to make no distinction between 
joint and ssparate property. 


When the eldest born child is a o3m- 


petent daughter and there are no 
sons, that daughter ison tke death 
of her mother entitled to a similar 
one-fcurth share in the estate. 


(3). When tha eldest born child is a 


sompetent danghtee and there are 
sous, asin the rrasent ease, this 
Oourt has hitherto held that the 
daughter is not entitled to the one- 
fourth hare, That dec'sion or 
rather course of desisions I believe 
to be wrong and J wculd overrule 
it. It is, in wy opinion, contrary to 
the Dhammathats from Vilasa and 
Wagaru to Manugye and Attasan- 
khepa, aud it is based on what I 
consider to be an unwarrautable 
assumption that in the’ passages 
where the Dhammathats award the 
quarter share to a daughter they 
must bs sonsidering a ease where 
there are nosons. That assumption 


- seems to be founded on sertain 


passages in sa few Dhammathats 
whieh record archaic rules taken 
from pre-Baddhistic Law Books and 
is contrary to the strong tendenoy 
towards equal treatment of the 
sexes whieh is so marked a feature 
of the same Dhammathais where 
they disregard the ancient roles 
and are, therefore, almost cortainly 
inüueneed by Barmese Buddhist 
customs. The rules in Manugye on 
this point reem clear, and there is 
pothing-in them to suggest that 


INDIAN OASHB. 


# 
F 


'83 


in tha rule giving to the eldest 
born child if a competent daughter 
the quarter share, only the ease of 
a family in which there are no 
sons is eonsidered, The Attasan- 
khepa, in my opinion, makes the 
contrary  perfeetly lear, sinse in 
the passaga dealing with the eldest 
daughter’s slaim it refers to younger 
"gons and daughters.’ I would, 
therefore, overrule the desisions to 
the effect that sons are preferred 
to daughters and would hold that 
where the eldest born child is a 
competent daughter sheis auratha 
and is on the death of ker mother 
entitled to the quarter share whether 
there are younger seng or not. 


(4) When the eldest-born -shild is a 


competent son and the mother dies 
or when the eldest born child ia 
a competent daughter and the 
father dies; sueh son or daughter 
cannot claim the quarter share. 
So far as Upper Burma is eoncorned 
the first part of this propcsition 
is suoported by Nga Lu Daw v. Mi 
Mo Yi (6) and thesesond by M: 
The Ov Mi Swe (5) and Mi Hlaing 
v. Mi Thi (41), So far as Lower 
Burma js eoneerned the cases of 
Ma Min Tha v. Ma Naw (32) and 
Mcung Po Lat v. Mi Po Le (29) 
may be taken as supporting ihe 
rule: in respect of the daughter, 
but I do nct think that either as 
regards the son or the daughter 
the law ou this point can be regarded 
as having yet been definitely settled, 


(5) As for the rights of grand-childrea 


it was held in Ma Su. v. Ma Tin 
(26) that the auratha son's children 
are entitled to the special share 
allitted to them in the Dhammathats 
aud in Ma Hin Thu v. Maung Hla 
Dun (15) that the auratha daughter's 
ehildren were similarly entitled whila 
in Maung Po Hman v. Maung Tín (1) 
it was said that it is the ehildren of 
the auratha as sueb, whether son or 
daughter, who get the.spseial share, 
I think, therefore, that it may now 
ba taken as settled’ law that it is 
the children of the auratha as sush 
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. who are entitled to preferential 
treatment. 

In the light of the eonclusions to which the 
above consideration of the Dhammaíhats and 
the case-law has led, I would answer the 
questions referred as follows :— 

(1) The eldest-born shild who is oom- 
petent to.take the placa of the father 
or mother soquires the status of 
aurathaon becoming sosompetent and 
ean acquire that status before the 
death of either parent. 

(2) TE tbe eldest-born chili is a daughter 
and reaches an age at which she is 
eompstent to take her mother's 
plase, no son oin besome auratha 
either before or after his father’s 
‘death, 

(3) The statu: of auratha in no way 
depends on the death of either 
parent. The eldest born competent 

i child is auratha in any sase. 

(4) There san never be two aurathas in a 
family. Ifa son or daughter dies 
after asquiring the status of auratha, 
‘there is no aurctha in the family. 

(5) Sons are not as such preferred to 
daughters as auraiha. If the eldest 
born ébild is æ son and is eompetent 
he is auratha, If the eldest-born 
ehild is a daughter and is eompatent 
she is aurafha, . 

X6) In a. family where the eldest-born 

; child is a daughter and is compe- 
tant, there can bs no auratha son and 
there ean be no son whose children 
have a right to preferential treat- 
‘ment in the division of the parents! 

| restate. 

(7) If the eldest-born ohild is a daughter 
‘and is-competent she is auratha and 
es auratha san on her mother’s 
death elaim from her father a quar- 

. ter share of the estate. Jf she dies 
before besoming entitled to that 
share, her children have a right to 
preferential treatment in the. divi- 
sion of the estate. 


Duceworts, 'J.—1 agree with the judg- 
ments of my learned brotherz, Maung Kin 
and Heald, JJ. 

;:Sinse they very largely, though on better 
onsidered and more ample grounds, arrive 
ab the same:topinion as I did in my separate 
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Order of Rsferense, I need write very little 
more. 

After weighing the Dhammaihais quoted, 
and the use of the words therein, my con- 
slusion is that “auratha” (a-very loosely used 
term), means nothing more than “eldest 
legitimate issue, male or female,” The term 
has been muah misused, since it does not 
necessarily follow that the child who is 
auratha, whilst both parents are alive, will ba 
the child whocan obtain a one fourth share 
onthe death of one parent. This depends 
on the sex of the parent who dies firat. At 
the same time I consider that I fell into an 
error in my Order of Reference, when I 
stated that, until one parent. died, there was 
teshnically no auratha. There ‘is, and the 
auratha then is the eldest ehild, irrespestive 
of sex, legally begotten, who is of age :and 
competent. 2E 


I will take, as an example, the followiug 


family —- 
1. Daughter, 
2. Son, 


3. Daughter, 
4, Son, all legally begotten. 
The eldest issue is female, Then, whilst 
both parents are alive, she is, if of- age and 
competent to: take her mother’s place, the 
auratha, Ifthe mother dies first of the two 
parents this eldest daughter is entitled to the 
one fourth share, and no question then arises 
of aright of representation for her family, 
if any. If, on the other hand, the father dies 
first of the two parents, then the eldest 
daughter, though awratha, eannot claim the 
one-fourth share, whish lapses, neither san 
the eldest son susceed a3 aurotha. If the 
eldest daughter, after attaining majority and 
eompetensy predeceases her parents, then her 
issue alone is entitled to preferential treat. 
ment, in eomparison with the other grand- 
children, when both of the parents have 
died. On the other hand, if -the family con- 
sisted of :— 

(1) Son, 

(2) Daughter, 

(3) Son, - 

(4) Daughter, all legally bagotten, then, 
whilst both parents ara alive, the- eldest son, 
if of age and compatsnt, would be the aura/54, 
and if the father died frst of the two parants, 


‘he would be entitled to tha ons fourth shara, 


It the mother died first, than this aldast soa 
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could notelaim that one-"oarth shara, which 
lapses. Agnin, if this-eldest aon, after he had 
attained majority and competeney, prede«eas- 
ed both parents, his isau alone would be 
entitled to praferential treatment. 

This, I think, renders the 
elear, . 

The- point isthat, if a son is nob tho frst- 
bogn child}, he can. never ho aurata, unless 
the eldest child dies-before reaching majority 
orcompetency, and then only, when the 
eldest child is a male. Itis vary doubtful, 
whether.  &ocording to the  Dhammthats 
another can begome auratha in plese of the 
deesased eldest; darghter. There is some 
authority: for a: brother anscseding a brother, 
butnot for the conversa: o39e,—and' then only 
ih relation to the one-fourth share. Hera I 
must point ont that I san find nothing in the 
Dhammathats. regarding “the eldest. surviv- 
ing. obildren-” being: recognised a3 auratha, 
so as to claim she one-fourth share. 

Amongst the Burmese psople, £ganerally, 
thereig:no doubt that the eldest logitimate 
child, whether it be'a son or daugliten, is 
regarded'as taking the plaos of the parent 
of the. same: sex, when. that parent. dies, 
The: saying: Jíko: gy! Alyin apa aya: Ana 
gyi hiyin amt aya" is to my knowledge, 
in eommon use, espəsially in the old 
Royalist Districts of. Upper Barma, sueh 


position 


as Mandalay, ShwWebo, Kyaukse, and 
Meiktila, andi this is s& very strong 
indisation, as pointed ont by Mr. 


May. Oung on.page 223 of his. work, on 


Buddhist Law, of what ganeral’ popular. 


opinion:is, Moreovar,- this opinion was no’ 
doubt that .of the late Kinwun Min Gyi, U 
Gaung, when he compiled the Atfathankhepa 
Dhammathat, and therefore; this expréssion 
of his opinian.on the subjest. should sarry 
due weight, inasmuch ashe was a great 
soholar in regard tothe Dhammathats, aud 
was possessed of the widest knowledgs of his 
fellow-c»untrymen. 

It must he borne in mind that, in dealing 
with Baddhist Law, whieh was au effort to 
purge and improve Hindüisim, we. must dis. 
abuse our-minds: of sugh ideas of the "aurasa!* 
Bonas emanate from, that Roligion.and, Law. 
The. position of women, as sash, is entirely: 
different. under Buddhist Law, and shows: 
a great..advanee--on Hindnism; This alone 
should be enffisiont to plase us on our guard. 
It is. to. be noted, too, that in. Burmese house-. 
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holds, the eldest danghtar, when tha eldest: 
child, holds. a partisularly influential posis 
tion, 

In regard:to the former opinion that. the 
Dhammathats regarded the son as being. 
superior to the daughter, i$ is clear that 
the sections referred bo, more especially 
sestious 140 and 150, deal with distributions 
of estate, after both parents have passed. away 
and such-rules have bsen disregarded by this}: 
Qourt when it held that the estate should. bg 
distributed in equal shares. Moreover, 
these and other ssstions do nob, so far 
as I aan find, give theson a larger share than. 
the daughter, unless he is actually the: 
eldest.born ohild of the family. In this 
respest, I amin. agreement with Manng 
Kin, J.’a opinion, and consider that, inasmueh 
as it is slear. that the Dammathafs «ontem- 
plata the eldest child, whena daughter and 
competent, even in a family eonsisting of 
sons and daughters, baing entitled. to a 
one-fourth share on tha death of the mother,. 
the matter is soneluded. In this. conaec- 
tion too, I think that Mr. May Oung ia. 
right, when he suggests that sestions 2 
and 3 and sections 4and 5 of the Manukye 
must respestively be read together. The. 
firat pair of sestions then deal with what ie 
to happan on the death of the mother and the 
sesond pair of sections with what isto. taka 
plasa upon the death ofthe father, in each 
casa, of eoursa, befora the other parant, 
Farther, the History of the Law on the 
snbjest, (deals with admirably by Mr. 
May Oung on pages 221, 222 and 223 of 
his work) is clearly in favour of. a female 
auratha, whsn the female paren} dies first 
and the eldii& issua of tha marriage is a 
daughter. 

In ragard to the childrau of the ellest 
child who pradecaases his or her parents, after 
raashing majority aud competancy, ib seams 
that, acsording to the Dhammathats, only the 
eldest grand.ohild (Mys U or Auratha Mye) 
cwn, atristly speaking, chtaia a prafarential 
share, but this question is nob now bafore 
uy, and the ease: of Ma Ky! Ky? v. Ma Thun 
(17) and Ma Suv. Ma Tin (26) require no 
di:e1ssion in this connestion. 

It is perfectly sloar that ssetion 162 of 
tha Digest applies to families eonsisting of 
both sons and danghtera, and Twomey, J, 
fally resognised this” in Ma Hin Thus 
case (15) when he remarked ;— The 
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téxis eited in section 163 give the issue of 


the eldest daughter a share equal to that 
of the youngest of his aunts, and there 
sema to be no authorsty for holding that these 
texts cpply exclusicely to families consisting of 
daughters only.” It is to ba regretted, perhaps 
that he overlooked thie, when dealing with 
the osse of Maung Fo Hman v. Moung Tin (1). 
Asa’ matter of faet, these texte, when read 
in the Burmese, make it slear that they 
do not apply solely to families consisting of 
daurhters. 

I would reply to the questions referred in 
the same manner as my learned brother 
Maung Kin, J, 


' Rosiwsox, O. J.—I eaonsurin the replies 
proposed by my brother Maung Kin. 

It ir, no doubt, true that the questions 
referred were too ‘widely stated but this 
arose from several oauses, The appeal 
was based on, and argued as involving, the 
position ard rights of an Orasa. Plaintiffs’ 
could not elaim a preferential ghara as 
being the children of the eldest child and 
thusthe appeal esntred round the ‘question 
of the Orasa; wkether a son always was 
preferred as Orasa toa daughter even when 
the latter was the eldest child and whether 
the question as to whieh would ultimately 
besome the Orasa would depend on whieh 
parent died first. The authorities also were 
confus-d and the true meaning of Orasa 
had not Lean elearly understood, the term 
‘being loosely use? in mcre than one sense. 
' The reault of this Referenee will, it is hoped, 
alear up many points that were in doubt. 


“The appeal will now be put down for 
disposal in aesordane3 with the findings of 
the Full Boneh. ; 

8. D. 


Order cecord?ngly. 
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OALOUTTA HIGH COURT. 

APPYAL FROM ÁPPELLATE DEO:EE No. 2428 

cr 1919, 

February 10, 1922. 3 

Present :—Mr. Justise Suhrawardy and ` 
Mr. Justices Cuming. 

SHIB CHANDRA SINGBHA AND ON HIS: 
‘DEATH HIS HEI«M AND LEGAL REPREGENTATIVES, 
' - SUDHANYA KUMAR SINGHA * 

AND OTHERs— DirENDANTS Nox, |, 2, 5, 
6 AND 7— APPELLANTS 
versus ` 
GOUR CHANDRA PAUL ann OTHERS i 
PLAINTIFF AND OTHeKA~ DEFENDANTS 
~ RERPO DENTS. 

Appeal, second—Finding of fact wnassailable —Evi- 
dence—Burden of proof, question of, when immaterial 

——Attested document, mode of proof of - Rule inezor. 
able--Document used for collateral purpose, if can 
be provod ‘in the ordinary way-—Evidence Act (T of 
1872), ss. 65, 69, 70, 71- -Evidence ‘admitted without 
objection, admissibility of, when can-be challenged at 
later stage of the litigation. 

A finding of an Appellate Court ‘which is based on 
a consideration of the evidence inthe case is unaasail- 
able in second appeal. [p 88, col, Z p. 89, col. 1.] 

The question of onus of proof loses its importance 
when both parties toa litigation have adduced evi- 
dence in support of their respective cases and the 
Court, on an examination of such evidence, shifts the 
burden of proof from one party to the other. {p. 88, 
col, 2 


Krishna Kisor De v. Nagendrabala Chaudhurani, 86 
Ind. Cas. 694; 34 C, L.J. 383; 26 C. W, N. 94°, fol. 
lowed. 

The strict mode prescribed in section 68 of the 
Evidence Act of proving an attested document 


.applies not only to cases where the decument is 


attempted to be enforced to prove the legal right 
or relation it creates, but also to a.case where such 
document is sought to be proved for a collateral. 
purpose. [p 89, col. 2] 

Manners v. Paston 1 Leach. O, O. 174, followed, 


The law, as laid down in section 68 of ihe: Evi- 
dence Act, is imperative and does not, on the face 
of it, admit of any relaxation except in the cases 
provided in sections 69, 70 and 71 of the Act, | p. 89, 
col. 2 

The rigour of the English Law.on which 
section 68 is founded has been to a certain extent' 
lessened by the proviso as contained in section 
70 of the Evidence Act, [p. 90, col. 1.] 


Tofaluddi Peada v. Mahar Ali Shaha, 96 O. 78; 13° 
Ind. Deo (N. s : 654, Shamu Patter v Abdul Kadir,. 


81 M 2.6: 18 M. L. J. 219; 3 M, L. T, 800 and Shamu 
Patter v Abdul Kadir, 16 Ind Cas. 250; 85M. 607; 16 
O. W. N. 1009; 28 M. L, J. 321, 12 M, L, T. 33°; (1012) 
M. W., N. 935; 10 A L. J. 250; 14 Bom. L. R. 1084, 16 
Q. L. J. 6956; 89 I. A. 218 (P. O.), referred to, 


Obiter.—Where a piece of evidence not.proved in 
the proper manner has been admitted without ' 
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objection, ib is not open to the opposite party to 
challenge it at's later stage of the litigation, But 
where evidence has been received . without objecton 
in direct contravention of an imperative provision of 
the Jaw, the principle on which unobjected , evi- 
dence is admitted, be it acquiescence, waiver or 
estoppel, none of which is available against s positive 
legislative enaotment,.does not apply. [p. 90, col. 2.] 

Harek Chand v. Bishun Chandra, 8 C. W. N. 101, 
followed. 


‘Appeal against the decree of the Addi- 
tional District Judge, Noakhaly, dated the 
13th of Angust 1919, affirming that of the 
Munsif, Seeond Court at Sudharam, dated 
the 19th of November 1917. 


' FAOTS appear from the judgment. 

' Babu Jitendra Kumar Sen Gupta, for the 
Appellants.—The fasta of the ease are shortly 
these. One Ramsundar Paldied in 1893, 
leaving seven sons.—Kasinath (husband of 
' defendant No, 4), Sambhu (father .of plaint- 
iff No. 3), Gour (plaintiff No. 1), Rajehander 
(plaintiff No. 2), Jaychandra (father of 
defendants Nos, 9 and 10), Kali and Harish 
and one grandsor, Ohandramoban (fatber of 
defendant No. 8), by, & predesersed son. 
Durirg Hamsunder's lifetime, the  howla 
right of properly No. 1 in dispute was 
purehased in the name of Kasinath in 1872, 
The superior interest of the howla, viz, the 
taluka right was also purchased in the name 
of Kasivath in 1872 and sinee then the kowla 
merged in the taluk. The plaintiffs brought 
this suit for deelaration;of title and recovery 
of possession alleging that the property 
Btardirg in the name of Kasinath was the 
joint family property, ard that after Ram. 
sunder’s death a dispute having arisen about 
it among the members of the joint family, 
there was an amicable settlement by virtue 


of which Kasinath retained, out of the prop- ` 


erty, a tank and ditehes in his aciual pos- 
session but the remaining lands were settled 
with his brothers, and five joie: were thus 
created. The plaintiffs’ -egse was that the 
disputed land was within their jote, and 
defendant No. 4, widow of Kasinath, on the 
allegation that it was self-acquired property 
of Kasinath and on assertion that no jote 
under the taluk was ereated, executed a 
usufructuary mortgage of the property to 
defendants Nos. I and 2 who, upon taking 
the mortgage, dispossessed the plaintiffs from 
the disputed property. The ‘plaintiffs also 
elaimed 4 annas share in the superior right 
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ovar the jola by purchase from Kasinath, 
The first Court held that the property in 
dispute waa self-aequired property of Kasi- 
nath and also found that no joie was created 
uuder the taluk by Kasinath and dismissed 
the plaintiff's enit witb: regard to possession 
of property No. lin jote right but deelared 
the plaintiffa! 4 annas undisputed title to the 
taluka interest obtained by them by purehase, 
On appeal the Judge beld that the property 
No. 1 having been purchased in Kasinath’s 
name while Ramsunder and his sons were 
living jointly, it must ba prasumad to be 
the joint property of all and defendants must 
show that Kasinath had gsparate funds from 
whieh the property was asquired. In this 
view the suif was deeraed. The defendants 
in support of their case produced two mort- 
gage-bonds exesuted by Kasinath and his 
widow showing that there was no jots under 
the taluk.. The learned Judge held that 
the deeds not having been proved by attest- 
ing witnesses were not admissible in evi. 
denee, Hence the present appeal is by the 
defendants: My eontention is that aa the 
parties are governed by the Dayabhaga Sehool 
of Hiudu Law, there could be no joint family 
between father and son and there eculd be 
no presumption in this ease that the prop- 
erty sequired in the name of Kasinath waa 
the joint family property of Ramsunder and 
his sons. Refers to Sarada Frosad Ray v. 
Mahcnanda Ray (1), Rama Nath Chatterjes 
v. Kusum. Kamini Deb; (2). The lower 
Appellate Court has wrongly laid the onus 
of proof on the dafendants, Next, the learn- 
ed Judge was wrong in holding that the 
mortgage-bonds prodused by us are inad. 
missible in evidence on the ground that no 
attesting witness bad baen examined. No 
cbjestion had been taken against the ad. 
missibili!y in the first Coart. The doca- 
ments, aesording to plaintiff, not being per se 
inadmissible but admissible only after sertain 
preliminaries, 4e. , examination of attesting 
witnesses were performed, the objection sould 
not ba taken except in the first Court, Refers 
to Ambar Ali v. Lutfe Ali (3), Patya Nath v. 
Mahendra Kumar [Durga Tarini Ghose} - (4). 


(1) 81 C. 448. 

(2) 4 O. L. J. 56. 

(3) 41 Ind. Cas, 116; 21 C. W. N. 996 at p. 1001; 
45 O. 159; 25 0. L. J. 619. 

(4) 10 Ind, Cas. 876; 14 C. L. J, 878; 16 O, W. N, 
8M. . 
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Next; the. documents are not even attempted 
to: be proved for the.enforeement of mortgage 
but for collateral. purposes, eg., fer proving 
gome-statements in the deeds. Though. no 
attesting-witness:' bad. been examined they 
are surely admissible for sueh purposes. 
Refers to Tofaluddi Peada v. Mahar Ali 
Shaha (5), Pulaka Veetil Muthalakulangara 
Kunhu Moidu v. Thiruthipall: Medhava Menon 
(6), Gangadhar Goswami v, Nidhiram. (7). 


| SUHRAWARUY, J.— Has the exclusion of. the 
doeuments affected the eate on. ita merits PJ 

lt is not possible for this OCou:rt to say 
what effect the ‘inclusion of the evidence 
would bave on the mind of the learned Judges. 
Í. submit the ease. should be remanded. 
Refers to Sumtira Kuer v, Ham Kair 
Chowbey (8), Woodroffe’s Law of Evidence, 
921, 929. 

Babu Astranjon Ohatterjee, for the Re- 
spondents,—So far. as the question. of the 
presumption of jointness js concerned, the 
findirg is that Kasinath kad no property: of 
bii own, The presumption ia really one of 
fact. and. not of Jaw, Then 43s regards the 
admissibility of the mortgage-bonds, reition 
65 of the Evideneo Aet is imperative before 
they sould be put in evidence. I submit 
the positive provieions of law must be fal- 
filled. I submit the doeuments can be looked 
into-by this Court to see whether their «x. 
elusion has sffasted the marits, 

Babu Jitendra Kumar Fen Gupta replied 
iw brief: 


' JUDGMENT.—This:appeal arises cut of 
e *uib for the resovery of possession of 
eortain properties deseribed in the plaint om 
establishment of the plaintiff's title.thereto, 
The facts of. the caspa whish are rather 
somplieated are fully cet-out in the judgment: 
of the lower Appella'e Court, Ths QOourt 
of’ first’ instanee gave the plaintiffia partiel! 
dasres. by deolaring the taluka right of 
pli‘ntiffe.Nos. l and 2 in four annas. share 
of the lands described as property No, 1 


in. the p'aiitt and: the osat rafyat? title of 


(Gs 26 C. 16:.13 Ind. Dep, (x. s.) 654; 

(6: 1 Ind. Cas. 1t 32 M. 410; 19 M; L. J: 584; 
(71,22. 0, W. N. xcvi (90): notes; 

(8) 57 Ind. Cas. £65; 6 P; L. J: 4107 1 P! D, T. 702; 
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the plaintiffs: to eleven annas four gondas 
share of property No. 2and dismissed the 
plaintiff's: slaim with regard to the rest 
of the properties in suit, On appeal the 
lower Appellate Court modified the desree 
of the first Court by declaring rlaintiffi 
sote right under defendants. Nos, I, 2 aud 
4in property No. 1 and granting them: & 
decree for khas possession of that property, 
and in other respests upbeld the desreo of 
the first Court. ‘Severs! objections have been 
taken.to the findings of the lower Appellate 
Court some of whieh, in our opivior, do not 
stand serntiny. . The points that require 
seriocs eonsicerafion are: that ‘the 
Comt of Appeal below has erred in holding 
that the family being joint: acd Ramsunder 
with his seven surviving sons inolading 
Kasinath living in joint mets, the property 
must be said to be the joint properties: of all, 
that the defendants must show that Kasi- 
nath had a separate fund of his own. from: 
whieh he acquired this property and !tliat 
hence.the presumption is that it was joint 
property of the. joint Hindu, family of. Ram- 
sonder ard his sons. It is argued’ that as 
the family was one governed by the Daya- 
bhaga Sehool of the: Hindu Law, such pre- 
sumption ought not to have been raised and: 
the burden cast upon the defendants to 
prcva that the property was purchased with. 
the funds: of Kasinath, in whore rame it 
stood. Itis-olear from the perusal: of the 
jadgment that the l arned District Judge 
on an examiration cf the cral evidente. bas 
found that tke property was purebased in the: 
name of Kasinath, as he was the ablest ard! 
most intelligent of Ramsunder's sons, and 
in consideration cf the facts: and sireum-- 
stances of the ease ke bas demanded proof 
from the defendants that the property was: 
purchased by Kasinath out of his perscnal 
fund. The question of conus loses ita im- 
portarce when both rarties Fave addured, 
evidence in tuprort of their respestive cases, 
and the Court, o» an examination of susli 
evicerce, shifts. the borden of proof from: 
cne party to-the otter Th's must be more; 
so at the appellate s{sge: Krishna. Kios: 
He v. Nage.drabala Ghaudkarani (9). The 
finding ofithe learned: Judges based on:& cone: 


(0) 66 Ind: Cas, 694; 84:C,'[L. J; 888j- 26 C7 W, N. 
40: " ou 
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sideration .af the evidence in the case and is 
unassailable. in genand: appeal. 
The.sesond-point,is of some importance, 
The.Court.of first instance admitted in evi- 
dence. two. mortgage bonds, Exhibits A‘and 
B; without objection by the plaintiffs. These 
documents were exeented by Kasinath and 
his. widow, defendant No. 4, in whieh it: is 
stated,that the mortgazors had not ereated 
any aubordina‘e.interest or. eneumbered the 
property iu suit whieh they mortgaged by 
those. deeds. The .dosuments.were proved 
not by, any attesting witness to them, but 
by evidense of persons who identified the 
signatures of the executants. The plaintiffs 
claim in this suit jotes.created by Kasinath 


under his taluka right in property No. l.. 


It was attempted to show by these docu. 
ments that sometime ago,te¢.,in 1500 and 
1912. Kasinath and his widow made state. 
menta-to the cffaat that;they bad not. created 
any such suhordivate interest in the prop- 
erty. Qonsidering the oiranmstances under 


whieh these statements were made it ìs., 


doubtful if these admissions are admiseible 


in-evidenoe under sestion 13 of the Evidenee. 


Ast in favour of tha persons, who made them 
or those claiming under such, pertons, But 
in view of our decision as to the documents 
having been legally proved itis rot. neses- 
sary -to disetss the matier further. 


Section 59 of tte. Transfer of Property. 


Ast requires a mortgage. deed. to be attéated 
by two witnessea and eestion 68 of the 
Indian: Evidenes Act enae's a: follows :— 
"If a doeument id required by law to be 
attested, it shall not be used as evidenes 
until one attesting witness ab least has, bean 
called. for the purpo:e of proving its exe- 
cation, if there be-an attesting witness alive, 
and subjest to the process of the Oourt and 
eapable of giving. evidenca” The only 
exception to thia imperative rola ig laid 
down in ssstion 70 of the Hvidenas Act to 
the «fives that the admission of & party to 
an attested document, of. its execation by 
himself shall be enfisiant proof of its exa- 
eotion as.against him. In tbe present ease 
there is no proof that, there is n> attesting. 
witness to these dooüments alive or avail- 
able, , In these.circumstanees, it is evidentthat 
the-provisions of sestion 68 of. tha  Evidense 
Aet hava not been sdomplied, with and the 
dosumen's not lez:lly proved. 1t is «on. 


tended for the appellant that the strict mode | 


* 
we a 
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of proof prescribsd in- section 68 of the 
Evidenee Act applies only. to «cases. where 
the, document is attempted, to ba enforced 
to prove the legal right or relation it creates, 
But in a. sase where gush doeument is sought. 
to be proved for a collateral parpcss, it may. 
ba proved by the ordinary law laid down 
for.proof of a document as a pieca of evi- 
denee. We do not. think we shouli give 
effeet to this eontention. The law, as laid 
down in ssetion 68, is imperative and does 
nof, on the face of it, admit of any relaxation 
except in the sases provided in gestions. 69, 
10 and 71 of the Evidence Aet. Section 68 
of the Evidence Act is based on the English 
Law on the point whieh is thus stated in 
Taylor on Evidence, 11th Edition, page 1230, 
section 1843, “The general rule, which 
requires the production of an attasting wit. 
nese, When the validity of an instrument 
depends upon its formal attestation, is so 
inexorable that it applies even to a caneelled 
ora burnt deed, as also to one, the ere- 
cution of whish is admitted by the party 
to it and that, too, though such admission be 
deliberately made, either in open Court or 
In a,enbsequent agreement or even in a sworn 
answer to interrogatories delivered to the 
party in the càu:e, A party in a cause, who: 
is ealled as a witness by his opponent, sannot 
ba required to prove the exesution by himself 
of an instrument, to the validity of whish. 
attestation is requisite, so long as the attesat. 
ing witness is eapable of being eallad. So 


, also the attesting witness mu:t be called, 


though eubsequently to the. exeention of the 
deed he has become blind, and the Qourt 
will not dispenss with. his presense on 
aesount of ilines", however severe. If the 
indisposition of the witness te of long. 
standing the party requiring, hi8 evideroa. 
should- have applied for power to examine 
him before a Commissionen cr Examiner,, 
and if he ba taken suddenly, ill.s. motion must. 
be made to postpone the trial.” 

Sestion 1344, page. 123!.—“'Dhe rule ig 
equally. applieable, whatever be, the: purpose 
for whieh the instrument ia produeed." 

This statement of the law found judicial 
resognition in the ease of Mahners v. Paston 
(10), in whioh Lord Alvanley slearly laid 
down that the-role-of law (as eodified in 


( 0) 1 Leach, C, C, 174, 
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gestion 63 of the Indian Evidences Act) is 
not eonfined to sares where the atteated 
instrument was the ground of aetion but 
that if applied also t3 easas where it was 
wed in evidenee for collateral purposes. 
This view is also supported by the impe 
rative end stringent wording of ‘sabion 68 
whish does not permit the use of tae in- 
Birument as evidence for any purpose what- 
soever unless and unlil it is proved in strict 
aseordar o» with the provisions of the seetion. 
The rigour of the English Law on whieh 
the present sestion is founded has bean to a 
eerta'n extent lesrened by the proviso as 
eontained in section 70 of tha Ev:denes. Act. 
The enastment of this proviso, to our mind, 
clearly indicates that the Indian Legislature 
intended to provide only one excsption to 
this irl xible rule and no other. — 

It hrs been argued on the authority of 
Tofoluldi Peada v. Mahar Ali shaka (5), 
and other eases of this and other High 
Courts that a mortgage-deed thcugh not 
enforcaalle as such has been used as evidence 
and proved in the ordinary wiy to enforee 
a personal covenant to pay, In ull these 
cases tha bond was not attested in accord. 
ance with sestion 59 of the Transfer of 
Property Aet ard hense it was not treated 
a8 a morigage-bond, but given effest to as a 
simple money bond; These sases, therefore, 
do not support the position taken by the 
appellants. e have not been referred, to 
any case where & mortgage-bond properly 
&t!es ed, though not proved in eonformity 
with seation 08 of the Evidence Ast, was 
received in evidence to provs the personal 
obligat/on ereated thereby. For the- con. 
trary view we have tke authority of the 
case of Shamu Patier v. Abiul Kadir (11). 
The sace was taken to the Privy Council 
which affirmed the deeision of the Madras 
High Court in Shamu Patter. v. Abdul Kadir 
(12). The print whether tuch a. document 
sould te used as a bond was negatived by 
the Madras High Conrt; it was urged ty 
Counsel for the appellant at the Bar of the 
Privy Oouneil but was presumably not 
pressed and there is no direct finding of the 


- (11) 81 M. 215: 18 M, L. J. 219; 8 M. L. T. 800. 
(12) 16 Ind. Cas. 2&0; 85 M. 607; 160, W. N. 
10c9 2 M ob. J 824; 12 M. L, T.8388; (1912) M. 
W.N.£35; 10 A I. J 260; 14 Bom. L. R. 1034, 16 0, 
L. J 566; E9 I A, 218 (P. C.» 
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Judieisl Committea on this question though 
the dismissal of the suit indicates , that in 
their Lordships’ opinion there was. no 
ground on whieh the plaintiff in that case 
was entitled to any relief, It is further . 
noticeable that in that ease the deed in suib . 
was admitted by the exesuten's and the 
contesting defendants in the pleadingr, 
whish fact assumes importanse with refer. 
ence to the next question raised before us 
by the appellants. 

It is further argued in this connestion 
thatthe plaintiffs were not competent. to 
objest to the admissibility of the mortgage» . 
bonds in the Coart of Appeal below ‘as they . 
were admitted  withous objeetion in the 
first Court. It is not clear from the judg- 
ment of the lower Aopellate Court whether 
the dccuments were rejested by it suo 
motu or on the objestion of the respondents. 
We are vot unmindful of the cases in whieh 
it has been laid down that where a piese. 
of evidence not proved in the proper manner 
haa been admitted without objestion, it is 
not open to the opposite party to chal'enge 
if ata later stage of -the litigation. But. 
whére evidence has bean receivad without 
objestion in direct’ eontravention of. an 
imperative provision of the law, the princ'ple 
on whieh unobjested evidense is admitted, be 
it acquiesseneo, waiver or estoppel none of 
whieh is available. against a positive 
legislative enactmen!, does not apply: See 
Harek Ohand v. Bishun Ohandra (13). In 
the present ease the law baa laid down an 
itfüexib!'s rule of proof which cannot be 
deviated from except as provided in the Act, 
If the Legisla‘ure had intended to modify 
the stringeney of the English Law s» far 
as to maka an instrument not proved in 
assordance with the provisions of sestion €8. 
ofthe Evidense Aet admissible when: not 
ob,ested to by the other party, one would. 
haye expected a proviso to. that effeet simi- 
lar to seation 70 of the Evidenee Ast. In- 
our opinion the cnastm.nt of erection 70 
lends considerable solour to the supposition | 
that the Legislature desired to add no further . 
exception to the law laying down the.epsesial 
method of proof of instruments required by, 
law to be attested, We accordingly hold 
that the mortgage-bonds were tightly re- 
ideted by tle learned Judge. 


(18) 8 C. W. N, 101... 
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We may cb:erve that the bonds evan if 
admitted would have apparently affordad 
evidense of the waakest charaster, and the 
Munsif who decided the case in favour of tha 
defendanta, did not even refer to them i in bis 
elaborate judgment. ns 

The decree of the lower Appellate Court 
requires clight ‘medifisation in that it has 
decreed t) the plaintiffs “khas possession 
of the lands of property No.1 in thas 10 
annas -ote share." The plaintiffs elaimed 
their jote right in plots Noa. 1, 2and 3 of prop. 
erty No. l and notin the whole of that 
property, The plaintifi’a joie right will, 
therefore, be deelared in, and k^as possession 
granted to them of, plots Nos. J, 2 and 
3 only of property No. 1, With this vari- 
ation the desree of the Oourt of Appeal 
below is afirmsd asd this appeal dismiised 
with eos!a, 
BN GME 
PON Apreal dismissed, 


BOMBAY HIGH OOURT. 
LeTEz8 Patent ÁPPERAL No, 9 or 1221, 
February 3, 1922. 
` Present:—Mr, Justiee Pratt and 
Mr, Justice Kanga. 
RAGHUNATH WAMAN MATAPURKAR 
AND a Sa ll aaa 
Lersus 
KONDIBA BABAJI MOKASHI AND OTHERS 


— Derervarts— Resronventa. 

* Adverse possession— Symbolical possession of right- 
ful owner— Adverse possession, when interrupted — — Par- 
tition suit — Third person in wrongful possession joined 
as defendant-— Decree giving no relief against him~-Such 
person, whether party to ‘susé—Symbolical’ end 
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whether can be given as against him—Civil Procedure 
Code (Act V of 1908), O. XXI, r. 80, application 
of. 


Symbolical possession of the rightful owner oan in. 
terrupt adverse possession iu those cases only in 
which the Civil Procedure Oode recognises sym. 
bolical possession. lp. 92, cols, 1 & 2,] 

Radha Krishna v. Ram Bahadur, 44 Ind, Cas. 238; 
20 Bom. L, B. 502; 16 A. L. 3.8% 23 M. L. T. 26: 4 
P. L. W. 9; 84 M. L. J. 975,7 L. W. 149; 22 0, W.N. 
880, 27 O. L, J. 181; (1918) M. W. N. 163 P, 0), 
explained. 

Where in a partition suit, a third person in wrongful 
possession of the land is also joined as a defendant 


' but the decree of the Court gives no relief against 


him, the latter is not in substance a party to the 
suit, nor can symbolical possession be given as 
against him under O, KAT, r. 86 of the Civil Proce. 
dure Code. [p 92, col L] 

Máhadev Sakharam v. Janu Namji, 14 Ind Cas, 
447;36 B, 373; 14 Bom. L. R. 116 (F. B ), followed, 


Letters Patent Appeal from an order passed 
by Macleod, O. J., summarily dismisting Ap- 
peal No. 716 of 1920, from the decision of the 
‘Assistant Judge at Poona, in Appeal No, 109 
of 1919, sonfirming the decree passed by the 
Subordinate Judge at Haveli, in Civil Sait 
No. 104 of 1917, 


Mr, A. 2 Desas, for the Appellante. 
Mr, D. C. Joshi, for Mr. P. V. Nijsure, for 
Respondent No. 2, 


JUDGMENT.—This is a suit by the plaint- 
iffs to reeover possession of property, of 
which they claim title, from the defendante, 
alleging prior dispossession. Both the Jower 
Courta have found that the plaintiffs’ title 
to the property in suit is proved but his 
suit has -bsen dismissed on the ground that 
he has not shown, as he should show, 
under Art., 142 of the Indian Limita- 
tion Ast, that he was in poesession within 
twelve years of the suit. 

Now, the various proofs which the plaint- 
iffa gave of possession are all issuesof faet 
disposed of by the judgments of the lower 
Qourts with the exeeption of one that survives 
iu this appeal. That ir, the plaintiffs elaim 
to have ob:ained possession under exesution 
proseedings which followed on a partition 
suit filed by their brother in 1907. In 
that enit the two plaintiffs were the first 
and sesond dofendants and a dearee for 
partition was mads on the llth Ostober 1907, 
The plaintiffs elaim that they got possession 
of the- property in  exesntion prossedings 
under that desree and that the defendants 
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were bound besause they were mada parties 
in that, snit, 

Now, the guit was a partition suit filed 
against the two plaintiffs by their brother and 
tlie defendants in this suit were impleaded 
on, tha ground that.they were in possession 
and colluding. to defeat the plaintiff, The 
guit was, therafore, ineffecta suit for partition 
asagaihst the present plaintiffs and a suit for 
ejestment asagainstthe present defendants. 


The desree, however, that was made gave. the 


. welief of partition only as between the two 
present plaintiffs and their elder brother kut 
no relief was given aa against the present 
defendants, The execution procaedinga ware 
referred to the.Collectór an the 17th Deesmbar 
1910 and the Surveyor, who was the minieter- 
isl. offiser of the Collestor to make the 
partition, reported that he was unable to 
make the partition because the present 
defendants elaimed that they were iu posses- 
Bion and that the land was theirs, On thia 


report, the Subordinate Judgs gava instruc- ` 


tions to the Colleeter to the effect that the 
abstragtion: of the defendants would be of no 
avail The matter was then again referred 
to the Surveyor, and before the Surveyor, 
on the 30th May 1911, the two plaintiffs 
signed an aeknowledzment that they had 
received possession of the land. in suit. 

Now, the acknowledgment of tke 30th May 
1911: doés not show that the defendants were 
dispossessed’. of the land in suit or that 
physieal possession was given. -Mr. Dasai, 
however, sontends that the transaction of 
that date amounted to delivery of symbolic|l 
possession and that in the recent case of 
Radha Krishna v. Ram Bahadur (Y), the 
Privy Counei have held that symbolieal 
possession is‘ suffisient to interrupt adverse 
possession of: a person who was a party to 
the proeeeding. in which possession was 
ordered and'given, Bat this judgment was 
given in a sase where the land was in the 
possession of eultivating tenants and proseeds 
on: the: basis that the aa83 was ona in which 
eymbolieal possession sould ba givan. It in 
ro way: aftests the Fall-Baneh ruling of thia 
Gourt'in: Mehadey Sakharam v. Janu Nami 
(2), that symbolieal possession is eTective 


(13 48 Ind: Cas. 268; 20 Bom. L. R. 502; 16 A. L. 
Ji 33,.23:M; L. T. 26; 4 P. L. W. 9; 84 M.L. J. 97; 7 
L- W149; 22 O, W. N. 330; 27 O. L. J. 181; (1918) M. 
W. N. 168 (P. C.). 
as s Ind. Cas. 447; 86 B. 373; 14 Bom. L, B. 116 
s B, + . 
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only in the eases in whiah the Cade resognizsa 
symbolical possession. Here if symbolieal 
possession was given, it sould only he on: the 
assumption that defendants. who were in 
possession were not bound by the decree: 
O, XXI, r. 30, If they were bound by 
the decrees then the. so-ealled symbolieal 
possession was ineffective. Farther, it is not 
a ease whieh ean be brought. within the 
Privy Counsil ruling besanse, though they 
were parties to the partition suit, yet in 
substanes the-suit against. them was only 
for ejectment and no order was passed. or 
no deeree given.against them for: ejestment, 

Oa thess two. grounds, therefore, (l). tha 
possession given. was, nob symbolisal possession 
as jastified by the Code, and (2) they.. were 
not in substanes parties to the suit, the ease 
is outside the ssope of tha Privy Conneil 
ruling, 

We, assordingly, sonfirm the decree. of 
the lower. Court ani dismiss this appeal 
with aosts, 

yY, H: 

. Decree confirmed. 
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LAHORE HIGH OOURT. 
FiR8T Civic Appga No, 1724 or 1916, 
January 21, 1920. 
Present : —Mr, Justise Shadi Lal and 
Mr. Justise Wilberfores. 
ASA NAND AND OTHS88— PLAINTIFF i~ 
APPELLANTS 
versus 
Musammat ROSHNI BAL ARD OTHERS 
m DEREN DANTA —R 185PONDENTA. 

Hindu Law or Oustom—Alienations— Will—Aroras 
of Taunsa Town, District Dera Ghazi Khan— Pre. 
sumption -—Hevocation:of Wili—Part of property alie- 
nated during testator's lifetime ~Riwaj-i-am, entry in, 
unsupported by- instances, value of. 


A Willis'an ambulatory’ document and operates ` 
only upon the property which exists at the time of 
the testator’s death. The: mere fact that the testator. 
during his lifetime disposed of part.of the property 
specified in the Will, would not be regarded ass a 
revocation of the.Will. [p. 93, col, 1.]. l 

The Aroras of Tannsa, in the, District-of-Dera Ghazi 
Khan, are not governed in thematter of alienationssby, 
agriculturallcustom, [p. 94, col. 2.]; | 
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An extract from the siwaj.i-um containing merely 
an expression of opinion and unsupported by in. 
stances, cannot be raised to the dignity of a custom, 
unless it is followed in practice for a sufficiently 
long period and recognised as binding by the mem- 
bers of a community. | p. 93, col. 2,1 

An Arora belonging to a mercantile community 
and residing in a town, is presumably governed by 
his Eid law in the matter of alienation. [p. 98, 
col. 2. 

Motan Das v, Musammat Morni Bai, 26 Ind. Cas, 
450; 33 P, R. 1915; 87 IP. W. B, 1915; 102 P.L. BR. 
1916, referred to. 


First appeal from a decreas of the District 
Judge, Dera Ghazi Khan, dated the 9th 
April 1916. 


Dr. Gokal Chand Narang, for the Appel. 
lants. 

. The Hon’ble Pandit Sheo Narain, R. B., for 
Respondents Nos. 1 to 8. 


JUDGMENT.—On the 21st September 
1911, one Honda Ram, an Arora of Taunsa in 
the Distriet of Dera Ghazi Khan, died leaving 
him surviving a widow, a predeaessed son’s 
widow, and three daughters. The dispute is 
. as to the succession to his estate between hia 

eollaterals in the third degree on one side and 
the aforesaid females and some other persons 
on: the other side. The estate consists of 
moveable and also immoveable property, part 
of which is ancestral and the rest bas 
not been proved to be aneestral qua the 
collaterals. : 

Now, it -ia clear that the deceased had 
during his lifetime alienated part of the 
property whieh is the subject-matter of the 
dispute, and that with respect to the remain- 
ing estate he made a Will on the 10th of 
Mareh 1900 devisirg it to his five female rels- 
tives in equal shares. 

The factum of the testament is admitted by 
the learned Counsel for the collaterals, and we 
are unable to-accept his eontention that the 
mere fact that the testator during his life- 
time disposed of part of the property specified 
in the Will shonld be regarded as an aet 
revoking the Will. The rule of law is per- 
fest]y elesr that a Will is an ambulatory 
dosument and aan operate only upon the 
property whieh exists at the time of the 
testator’s death. Further, the testament itself 
in this ease eontains an express provision 
(whish under the law is unnecessary) that the 
&estator had full power to deal with his 
property during his lifetime, and that the 
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devisees would get only the property remain- 
ing undisposed of at the time of his death. 
We consider it unnesessary to labour the 
obvious point, and hold unhesitatingly that 
the plaintiffs have failed to show that -the 
testator revoked the Will in question, 

The real question in controversy between 
the parties is whether Honda Ram oould 
dispose of his property (part of whioh was, 
as stated above, aneestral) by alienations 
inter vevos and by Will. Now, the deseased 
belonged to a mereantile community, and was 
a resident of Taunsa whish isa town. The 
presumption eonsequenily is that he was 
governed by his personal law in the matter 
of alienation, and the onus is heavily on the 
plaintiffs to establish the existence of a 
custom overriding the personal law in this 
matter.. The onusisnot in any way affected 
by the fact that the deceased possessed some 
aneestral landed estate, 

Now, we may say at once that there is not 
a single instanse on the reaord to support the 
contention that an Arora eannot dispose of 
his immoveable property whether ansestral or 
self-aequired. So far as the question of 
alienation is soneerned, the learned Counsel 
for the appellants plaees his relianes solely 
upon the riteaj-i-am of the diatrist, which 
states that Hindus like the Muhammadans 
recognise Wills, both verbal and written, as 
valid, and instanses are adduced, bnt thore of 
Sangarh (Taunsa Tahsil) say that a Will is 
binding only if it is in favour of the testator’s 
collateral male relatives. It appears that 
the Hindus of Sangarh did no$ give expression 
to a sustom whieh had been observed by them 
in the past, and that they wera unable to site 
a single instanse in support thereof. The 
above extract from the rtwaj-d-am sontaina 
merely an expression of their own opinion 
whieh cannot be raised to the dignity of a 
custom, unless it ia followed in prastica for 
a suffisiently long period and resognised aa 
binding by the members of the community. 
No sueh proof has been addused by the 
plaintiffs. On the other hand some of their 
own witnesses state. that an Arorg ean dispose 
of his property by gift or otherwise. We do 
not think that the provision ia the riway.s-am 
that a gift canno bs made in favour of a 
daughter in the presence of near collaterals 
advanees the plaintiffs’ sage to any appresiable 
extent ; because we are unable. to hold that a 
sweeping provision of this kind relating to all 
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the Hindrs was intended to govern the 
Hindus ‘of high caste or trading classes resid- 
ing in towns. 

While the plaintiffs have not adduced a 
single instanee showing that the Aroras have 
a restrieted power of alienation, we find that 
there is a judgment of the Punjab Chief 
Court in Udho Ram v. Musammit Bhago Bat, 
Oivil Appeal No. 1701 of 1316, in whish 
a testamentary disposition of the ances‘ral 
immoveabls property made by an Arora of 
Taursa was held to be valid, and no eustom 
restricting the power of alienation was 
established. The fast that the testator 
owned, as in the present case, a large area of 
agricultural land was not regarded as A 
matter of much sonsequenca, The learned 
Counsel for the appellants seeks to get over 
this rulicg by pointing out that the collater. 
alsin that ease did not produce any evidenca 
proving the exclusion of a daughter by a 
sollateral, while the plaintiffs have in the 
present ease adduced several instanses to 
that effeet. Now, we have carefully serntinized 
these instanees and find that in many eases 
thé eollaterals sonstituted a joint family with 
the father of the daughter who under the 
Hindu Law could not inherit the joint prop. 
erty; sud that there are really very few 
instanses in whieh it ean be zaid that the 
daughters were exeluded. It must, however, 
be remembered that in no case has a single 
dosument been produeed to show the exact 
partienlars which led to the exclusion of the 
daughter, and that the vague oral evidence 
of witnesses is nota satisfactory method of 
proving instances of this character, It is 
impossible to say what the value of the prop- 
erty was or whether tbe daughters were on 
good terms with the collaterals and did not 
wish to quarrel with them. We have in this 
connection perused alao two judgments of the 
subordinate Courts in whieh the daughter 
was exeluded from inheritanse, but one of 
them, whieh relates to the exclusion of the 
daughters from succession to non-anocestral 
land, is obviously wrong. 

Per contra, we have a Division Beneh judg- 
ment of the Chief Court in Motan Das 
v. Musammat ‘Morni Bat (1) in whieh 
alter an examination of the relevent author- 
ities on the subjest the Court held in the 
- matter of inheritanee to the estate of an 

(1) 26 Ind. Cas, 450; 83 P, R, 1915; 87 P, W, R. 
. 2015; 102 P, L. R, 1916, 


Arora, residing in the Multan Town, that the | 
daughter was entitled to suscaed in prefrrenee 
to the brother. 

The question of the succession of a daughter 
has after all only a remote bearing upon the 
issue before us, and after a careful considera- 
tion of the evidence, to whieh our attention 
has been invited by Mr. Gokal Chand, we are’ 
not satisfied that his elients hava snesesded 
in proving that the Aroras of Taunsa ate 
governed in the matter of alianation by agri- 
cultural custom. We, therefore, affirm the 
sonslusion reached by the Distriet Judge. 

Before we sonelude, we must express our 
disapproval of the extraordinarily long time 
taken by the District Judge in delivering his 
judgment. The record shows that he heard 
the arguments on the 23rd June 1913, bat it 
was rob until the 9th of April 1916, that ‘he 


‘delivered his judgment. 


Farther, we find that during this period, 
the learned Vistrict Judge went so far as to 
dismies the suit for default, when it is clear 
that onthe date of dismissal his judgment 
was not ready, and it wae, therefore, useless 
for the parties to some to the Court simply 
to be told that the judgment would be’ pro- 
nounsed on some other date. We conaider 
that the delay of nearly three years in writing 
the judgment is perfectly scandalous, and‘ we 
ean only hope that such derelietion of duty 
will not be repeated by any Judieial Officer. 
We dismiss the appeal with costs. 

R. N, Appeal dismissed. 
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—Fraud, plea of-—Burden of proof—Party defrauded, 
right of, whether affected by lapse of time—Suit for 
money belonging to plaintiff received by defendant— 
Art, 62, application of—Appeal, second—New and in- 
consistent plea, | —— 


A person, who desires to invoke the aid of 
Section 18 of the Limitation Act, must establish 
that there has been fraud and that by means 
of such fraud he has been kept from the know- 
ledge of his right to sue or of the title where- 
on it is founded. Once this is established, the burden 
is shifted on to the other side to show that the 


. Plaintiff had knowledge of the transaction beyond 


the period of limitation. Such knowledge mast be 
clear and definite knowledge of the facts constitut- 
ing the particular fraud, it is not sufficient for the 
defendant to show that the plaintiff had some 
clues and hints which, perhaps, if vigorously and 
acutely followed up, might have led to a complete 
knowledge of the fraud. [p, 98, col. 1.] 


Nath Singh v. Jodha Singh, 6 A. 400; A. W. N. 


. (1584: 140; 4 Ind. Dec. (N. 8.) 67. Narayan Sahu v. 


Mohant Damodar Das, 16 Ind. Cas. 464; 16 0. W. N. 
894, Arjun Das v. Gunendra Nath, 27 Ind Cas. 294; 


. 180. W. N 1266: 20 O. L, J. 84), Jotindra Mohun 


' Rat v. Brojendra Kumar Datta, 24 Ind. Cas. 249, 19 


- 


C, W. N. 568, Lokenath v, Chintamoni Tripathi, 16 
Ind. Cas. 547, followed. 


Where & remedy is given on the ground of fraud, 
ibis governed by this important principle thab the 
right of the party defrauded is not affected by lapse 
of time or, generally speaking, by anything done or 
omitted to be done, so long as he remains, without 


any fault of his own, in ignorance of the fraud that’: 
. has been committed. |p.97,col..] . < 


Rolfe v. Gregory, (1865) 4 De G. J. & S. 576 at 
p. 679; 84$ L.J. Ch. 274; 11 Jur. (N. 5.) 98; 12 L. T, 
162; 13 W. B. 355; 46 E. R. 1042; 146 R. B. 468, fole 


‘lowed, 


Bulli Coal-Mining Co v, Osborne, (1899) A, C. 


851, 68 L, J. P. O. 49; 80 L, T. 480; 47 W. B. 545; 


15 T. L. B. 257, Rahimbhoy Habibbhoy v. Charles 
Agnew Turner, 20 I; A, 1; 17 B. 34l; 6 Sar. P. C. J, 
256; 17 Ind. Jur, 40; 9 Ind, Dec. (N, s.) 222 (P. O.), 
referred to. 


The form of suit indicated by Article 62 of the 
Limitation Act ‘is applicable where defendant has 
received money which, in justice and equity, belongs 
to plaintiff under such circumstances as in law 
renders the receipt of it a receipt by the defendant to 
the plaintiff. The Article most nearly approaches the 
formula of money had and received by the defend. 
ant: for the plaintiff's use, if read as a description 
and apart from the technical qualifications import- 
ed in English Law and procedure, | p. 97, cols. 1 & 2.] 


Hukum Ohand  Boid v. Pirthichand, 650 Ind. 
Cas, 444; 46 I: A. 52, 46 O, 670; 17: A. L. J. 514; 
36 M, L. J. 557; 23 C. W, N. 721; 21° Bom. 
L. R. 832; (1919) M. .W. N. 258, 80 O. L.J, 71; 
26 M. L. T, 131; 10 L. W. 416 (P.O), Mahomed 
Wahib v, Mahomed Ameer, 82 O, 527; 1 0. L. J, 


167, Raghumont € Audhikary v.` Nilmoni Singh, 2 
C. 803; 1 Ind. Dec. (N. 8.) 541 and Sankunni Menon v. 
Govinda Menon, 14 Ind, Cas, 254; 87 M. 381; 11 M. L, 
T. 825; (1912) M. W. N. 516; 22 M. L. J. 485 
referred to, 


A suit was brought to recover a certain sum of 
money deposited by the plaintiff's sistar.in-law in 
a Bank through the defendant and withdrawn by the 
latter on her death. In reply to the plaintiff’s 
allegation that it had been misappropriated by the 
defendant, the latter repudiated the claim as un- 
founded and even denied that the money belonged 
to the plaintiff's sister-in-law. This fact was falsified 
by the information obtained by. the plaintiff from 
the Bank. The defendant at last asked for per- 
mission in the second appeal to plead that he had 
been guilty of fraud and that as the plaintiff had 
been in full possession of the material facts for more 
than three years prior to the suit, the suit was time- 
barred : \ 


Held, that the suit was governed by Art. 62 of 
Schedule I to the Limitation Act and would be 
barred except for the provisions of section 18 of the 
Act, to the benefit of which the plaintiff was entitled; 
[p. 97, col. 1.] 


(ii) that the ‘defendant could not be allowed 
to set up and establish a position which would be 
contradictory to what had hitherto been his defence. 
[p. 99, col, 1.]] 


Lstiers Patent Appeal against 4 
desree of Sir Will'am Teunon, Kr, and 
Mr. Justiee. Newbould, dated the 16th June 
1920, their Lordships differing in opinion 
in Appeal from Appellate Deerse No, 2297 
of 1917, : 


FAOTS appear from tha judgment. 

Babu Sarat Ohandra Roy Ohoudhart (with 
him Babus Lalit Mohan Banerji and Apurba 
Oharan Mukherjee), for the Appellant.—The 
plaintiff is the appellant. She deposited the 
sale-procseeds of her ornaments in her 
name through her uncle Pramathanath 
Ghosh in Hazaribagh. The aetual deposit 
wan made on 18th Deeember 1909, The 
lady died on 21st November 1910. Pro. 
nobe Kumar’s sole heir was the present 
plaintiff. At the date of her death there was 
in deposit Rs. 815 only. The defendant 
withdrew the money on 22nd December 1910. 
At this time he was a minor and he obtained 
Lietters of Administration of the lady's eatate 
on 28th June 1913. He got all information 
from the Bank about the withdrawal of the 
money in March 1915 and not in October 
1915. Plaintiff attained majority in 1913, 
Tbe defense was that the money belonged to 
the defendant whieh has been disbelieyed by 
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the Court. Tho question 15' whether or not 
the suit 15 barred ‘by limitation. ‘I submit 
‘Artiele 62 of the Indian Limitation Act would 
apply to the ease. Refers to Raghumon? 
Audhikarg v. Nilmon? Singh Deo (1), Mahomed 
Wahíb y. Mahomed Ameer (2). The Sab- 
ordinate Judge held that Artiele 120 applies. 
I -submit that . Artisle does not cover the 
present case. Refers to Sanhunn? Menon v, 
-Govinda Menon (3) whieh ease has: followed 
Mahomed Wahib v. Mahomed Ameer (2). My 
points.are two. . The plaintiff was 18 years 
old ou 12th Jure 1913 ‘as appears 
from his deposition on 12th June 1916, 
There is no -finding on that point. The 
plaintiff's maternal uncle also supports 
that in his deposition, This point, however, 
was not raised in the Courts below. Even 
if Articole .62 of the Limitation Act applies 
the plaintiff is entitled to sue, the suit 
having been within threa years of attainiog 
his majority. Refers to Bahimbhoy Habib. 
bhoy v. Oharles Agnew Turner (4), Indra Nath 
Banerji v. Rooke (5), Punnayil Kuitu v. 
Raman Nair (6), Naik Singh v. Jodha Singh 
(7), Ariun Das v. Gunendra Nath (8). I 
submit the judgment of: Teunon, J., was 
right. l | 
Babu Samatul Ohandra Dutta (with him 


Babus Dhirendra Nath Ganguly and Pares . 


Ohandra Mitra),. for the Respondents.—Rofers 
to Rahimbhoy Habibbhoy v. Oharles Agnew 
Turner (4). The finding of both the Courts 
is that the plaintiff knew. of the fraud in 
1912, 


[.MOOKERJEE, J.—It is for youto.show that 
before. 12th June 1916, -plaintif had clear 
and definite knowledge of fraud. | . 

The-plaintiff in his plaint did not state 
that he was kept from.the knowledge of the 
fraud. ‘The withdrawal of the deposit and 
the appropriation thereof constitute fraud. 


(1) 2 0-893; 1 Ind. Dec, (N. s.) 541. 

(3) 14 Ind, Cas. 264;87 M, 881; 11 M, L. T. 326; 
(1912) M. W. N. 516; 22 M. L, J. 485. 

(4) 20L A. 1;°17 B. 841; 6 Sar. P. .0. J. 256; 17 
Ind, Jur..40, 9 Ind. Dec. (N. s.) 222 (P. Q.). 
, (5) 8 Ind, Cas. 816; 14 C. -W. N. 101; 37 0. 81. 

(6) 81 M. 230; 18 M. L, J. 19; 4 M. L, T. 80, 

17) 8 JA, 406; A. W. Ni (1884) 140; '4 Ind, Dec, 

1 


(x. s.) 67. 
(8) 27 Ind. Cas, 294; 18 C, W. N. 1266; 20 C, L. J. 
841. 


“be barred. 


[MoozzBJzE, J,— When did defendant com: 
wit fraud? | a 

If any fraud , was committed it wasidone 
before 1912, The withdrawal was in 1910, 
The fraud must be, therefore, betwean 
1910.12. l T Hee : 


Refers to Arjun Das v. Gunendra Nath 


' 1 


(8). ‘I submit- the view taken by. Newbould, 


J,, is sorreot, The suit ought to ba héld to 


Babu Sarat Ohandra Roy Ohoudhurt re- 
plied in brief, ; é 
JUDGMENT, . l ; 

MOOKERIKE, J.—This is au appeal under 
clause 15 of the Letters Patent from tho 
judgment of two learned Judges of this Oourt 
-who-were equally divided in opinion ‘in.-an 
appeal from an appellate decree preferred in & 
Suit for resovery of money. Tha -Oonrb of 
first instance decreed the suit, The Distriet 
Judge reversed that desision and dismissed 
the.suit. -On second -appeal to this Court, 
Mr. Justisa Teunon was of opinion that the 
decree ofthe Subordinate Judge should ba 
restored. Mr. Justies Newbould held, on thé 
other hand, that the desres of the Distric} 
Judge should be maintained, ~ The result 
was that, under paragraph 1 of sub-aestion (2) 
of sestion 980f.the Oivil Procedure Ode, - 
the desree of the District Judge stood oan: 
firmed, et 
The fasts material for the desision of the 
question of law raiced before ua lie in a narrow 
compass. One Jatindra Mohan. Dutta . died, 
leaving as his heir a ahildless widow, Pranab 
Kumari Dasi. The widow: sold her orna- 


ments through her.maternal unele, Pramatha 


Nath Ghose and made over the sale-proceed 
tohim tobe deposited on her hehalfin the 
Hazaribagh Bank. The: deposit was made 
on the 18th Dasember 1909 and the account 
was opened in the books of the’ Bank 
in the name of “Pramatha Nath Ghose 
on behalf of Srimati Pranab Kumari Dasi.” 
Pramatha .Nath Ghose, who ie the defandant 
in -this litigation, war, eonsequently, the onlj 
person ‘who could” operate on’ the assount, 
Pranab Kumari Dasi died on the 21st’ Novem- 
bər 1910, and.a.sum of abont Rs. 800 
stood to the credit of the aescunt on that 
date. On the 22nd “Débsmbar. 1910 Pra. 
matha Nath Ghose withdrew. the (money 


from the Bank. “The plaintiff, -who ig ` 
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the brother of Jotindra Mohan Dutta, the 
deseased husband of the lady, is her 
admitted heir-at-law. He eommenced the 
present suit on the: 6th October 1915 on the 
allegation that the money belonged to his 
‘sister-in-law, that it had bsen misappropriat- 
ed by the defendant, and ‘that on the25th 
Mareh 1915,' he ascertained from the Bank 
the faets of the transastion, Tho defendant 
repudiated the elaim as entirely nn'oundel, 
‘and denied that the monsy deposited i in the 
‘Bank was the property of his niese. He far- 
ther ocntended that the suit was barred by 
limitation. The Subordinate Judge held that 
the nioney belonged to Pranab Kumari Dasi 
and had been misappropriated by ‘the defend- 
ant. The Subordinate Juige further held 
that the suit was governed by Art. 120 
wE the Schedule to the Limitation Ast which 
preseribes a period of six years from the data 
when the right tosue acerunes He adopted the 
view that the residuary Artisle applied, because 
Art. 62 invoked by the plaintiff was inap- 
‘plicable, The Subordinate Judge also expres- 
Bed the opinion that even if Art. 62 had been 
‘applicable, the plaintiff wonld have baen 
entitled to the benefit of sestion 18 by reason 
of the fraud sommitted by the -defendant, 
On appea!, the Distrist Judge held, iu 
eonsurrenes with the Primary Oourt, that 
' the sleim was well founded .on. the merits; 
- Qn thé question of limitation, -however, hé 
held that as the pleintifi hal’ knowledge of 
tbe deposit and the withdrawal early in 
4912, the suit was barred under Art. 62, 
In this Oourt, Mr, Justice Teunon ani Mr. 
Jusjiss Newbould hava disagreed on the 
point, whieh has formed the only subjset of 
sontroverty before us, 
‘+ We are of opinion that the suit falls 
within the scope of Art. 62, whieh provides 
that avery suit for-money payable by tke 
» defendant to the'pliintiff for money rseoived 
by the defendant for the plaintiff's nse must 
be instituted within three yaars from the 
dats when ‘the money is raseived. The 
form, of suit indieated by this Art, is 
applisable where the dsfendant has roescived 
money, whish, in-jistiee and - equity, bslongs 
to the.plaintiff, under sush c'rsumstaneos as 
in law renders the reseipt of it à recaipt by the 
defendant to the usstof ‘the plaintiff, ` In the 
words of Sir Lawrenca Jenkins, -the Art, 
most nearly. appzoashes the formula of 
“money had and ‘reosivad by -tho'dofondant 


1 


bud 


‘for the plaintiff's nae, if read as a deseription 


and apart from the teohnisal qualifications 
imported in English Law and prosedure,” 
Hukum Chand Boid v. Pérthichand (9), 
Mahomed Wahib v. Mahomed Ameer (2), 
Righumont Audhikary v, Nilmont Singh Deo 
(1), Sankunni Menon v. Gavinda Menon (3), 
In this view tho plaintiff is driven to rely 
upon section 18 to eseape from the bar of 
limitation., . 

Ssstion 18, in go far a3 it applies to the 
ease before us, provides that whera any person 
having a right to institute a snit, has, by 
means of fraud, been kept fromthe know. 
ledge of sueh right or of the titles on which 
it is founded, the time limited for insbitut- 
ing a suit agdinet the person guilty of 
the fraud shall ba computed from the time 
when the fraud first beaame known to the 
person injuriously affected thereby. It may 
ba observed that this is not precisely 
identical with the provisions of seation “26 
of the Raal Property Limitation Aci, 1833, 
which makes time: run from the data 
when the fraud is, or with reasonable 
diligense might. have been, first known 
or discovered. This distinction was 
possibly not brought to the noties of the 
‘Court in Bibee Solomon v. Abdool Azsec (10). 
The prinsiple is, perhaps, best stated in the 
words of Westbury, L. C,, in Rolfe v. Gregory 
(11): “When the remedy is given on the 
ground of frand, it is governed by this import- 
ant prineiple, thet the right of the party 


` -defrauded is not affected by lapse of tima, or, 


generally speaking, by avything done or 
‘omitted to bs done, -so long as he remains, 
-without- any fault. of his own, in ignorance 
-f the fraud that has been committed" 

This was quoted with approval by Lord 
James in delivering. the opinion of .the 
Judicial Committee in Bulli Coal Mining 
Qo. v, Osberze (12), where he added: " the 
e3niention on. behalf of the appellants 
‘that the Statute is a bar unless the wrong. 
dcer is proved to have taken &6live moasures 


(9) 50 Ind. Cas. 444; 48 T, A. 52; 46 0,0610; 17 A. 
L. J. 614; 36 M. L, J. 557; 23 C. W, N, 721; 21. Bom, 
L. R. 623; (1919) M. W. N. 258; 30 C. L, J. 71; 26 M. 
L. T, 181; 10 L. W. 416 (P.OC,). 

(10) 8 C-L, R, 169; 60. 687; 3 Ind. Dec, (x. 8.) 446, 

(11) (1865! 4 De G. J. & 8.576 at p. 679; 84 L, J. 
Ch. 274; 11 Jur. (s. 8.) 98; 12 L. T. Ms 18 W. R. 855; 
46 €£,-R..1042; 146 R, Ri. 448. . 

(12) (1892) A. C. 361; 68 L. J. P, C.49; SOL. T 
410; 41 W B. 040, 19 T, L, R. 257, | 
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‘in order to- prevent detectidn is opposed to 
eoramon sense as well. asto the principles of 
‘equity.” To this must be added further 
.the valuable statement by Lord Hobhouss 
in Rahimbhoy Habibbhoy v. Charles Agnew 
| Turner (4): "When a man has sommitteda . 
.Íraud,.and. has got property thereby, it is 
“for him to. show that the person injured by 
‘his fraud and suing to recover the property 
has had clear and definite kuowledge of 
t those facts whieh: constitute the frand at a 
time which is too remote to allow him to 
“bring the suit." The true position then is 
, that "where a suit is on the face of it 
‘barred, it is for the plaintiff to prove in the 
. first instance the cirsumstances whioh would 
- prevent the Statute from having its ordinary > 
effec), A person who, in such circümstanges, 
desires to- invoke the aid of seetion 18, 
must establish that there has been [fraud 
-and that by means of sueh fraud he has 
‘been: kept from the knowledge of his right 
,to-sue or of the title whereon it is founded. 
. Onee this is established, the burden is shift- 
: ed on to the other side to sbow that the 
plaintiff had krowledge of tbe transastion 
ı beyond the period of limitation. Sush know- 
.ledge. mut be clear and definite konwledge of 
the facts constituting the partistlar fraud ; as 
Lord Hobhouse points ont, it is not sufficient 
for thé defendant, to show that the plaintiff 
had. some elues ard bints which, ‘perhaps, 
if- vigorously: and acutely féliowed . up, 
* -thight. have led to a complete knowledge 
of the fraud. These prineiplea: have heen 
repeatedly applied,: as for instance, . in 
Nath Singh v, Jodha Singh (7), Narayan Sahu - 
v. Mohant Damodar Das (13). Arun Das v. 
^ Qünehdra Nath (8), Jotindra  Mohun a? v. 
| Brojendra . Kumar . Datta. (14) and: Lokenath 
: v. Ohintamoni Tripathi (15). The cases moat 
.nearly in point’ are the decisions in ‘Avancha 
. Lakshminarasamma vy. Avancha ..Lakshamma 
<“ (16) and Lakhpat Pandey v. Jang: Bahadur. 
“Pandey (17) where the plaintiff had, withe 
‘cut knowledge of the defendant, xescvered 
from a stranger money jointly payable to 
the pants ard tbe defendant, ard had 


(18) 16 Ind: Ons; 464; 16 C, W. N. 594. 
. (14) 24 Ind. Cas, 249; 19 C. W, N. 553. 

(15) 16 Ind, Cas. 647. 

(18) 21 Ind. Cas. 804; 26 Mi; L, J, $031; 14 M; L. T, 
goby (1913) M. W. N. 836, 

(17) 40 Ind. Cys. 87 


soncaaled from the defendant the fact of 
auch realisation, The only question is, what 
is the position of the parties in the’ pre- 
gent case when tested’ in the light of these 
principles, ' 

It bas been- conclusively established in 
this litigation, notwithstanding the: allega. 
-tion of the defendant to the contrary, that 
the disputed money“ bslonged not: to him 
.but to bis niese and bed been fraudu- 
lent]y misappropriated by him, The true 
charaster of the tranraetion between him 
.and his niece was specially within: his 
: knowledge, and he has taken full advant- 
age of her death: to set’ up ‘a false elaim, 
-with impunity if he« could. -The' fraud of 
consealment of the true state of facts has 
been persevered: in. by bim, “not only vp 
to the time of the. present suit, but also 
during ita- progress, The burden‘: eonse- 
quently liés heavily upon him t> establish. 
not. that the plaintiff had: eluas and hints 
.whicb, if ‘vigorously and acutely followed 
by him, might, perhaps, have led -him to 
a complete knowledge of the fraud,’ but 
that the plaintiff had - elear and definite 
knowledge of the fasts whish sonatituted 
the fraud, at a time anterior to the -periòd 
of limitation. From this point of- view, 
the defendant.is (in an inexírieab!e diffi. 
eulty. In the first place, he. did: not set 
up Eush a. defense in his written statement, 
for the obvious reasgn that: auch: a- da: 
fenes,. svem if taken as an alternative, wovll 
have seriously imperilled , the suacess of hia 
substantial defenee that the elaim was 
unfounded and he himself bad eommitted:no. 
fraud. ln the second placs he did not adduca 


evidense io substantiate -sush an-alternative . 


defense, .Heis thus inevitably eonstrained to 
rely. npon ito'ated fragments from the‘eyi-« 
denee addueed by. the plaintiff to enable him 
to diseharge the burden of proof. Its not 
surprising -that examined: from this: stand- 
point. his position proves; untenable. ; He 
contends that the plaintiff had. knowledge 
of the deposit and. withdrawal early. in 
1912; but this is elearly insufficient. The 
aescunt stood in his name  eoupled,: with 
the statement that the deposit had : been 
made on behalf:of his niece. He alone 
sould consequently operate on the aceount 
The . withdrawal. by : him ^ was : thug 
not nesessarily an act tainted by. fraud. 
Indeed, ‘he has nowhere asserted - that 
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he entertained a fraudulent intention: "a T 
that. time fo misappropriate the sum ; id" ET B 
fact, he alone would haye to withdraw the” : 


sum from the Bank before he enuld make 
it over to the rightful owner. We have 
thua no allegation by tbe defendant, mush 
less any proof by him, as to the presise time 
when he eommitted the fraud. Apart from 
this, he has throughout soncealed the fraud 
and bas not only assured the plaintiff but 
ha’ also “maintained in Court that the money 
belonged to him and not to his niece. On 
the other Land, tbe plaintiff has giveu 
his sworn testimony that it was not till 
the 25th Marah 19:5, that he obtained from 
the authorities of the Bank definite informa- 
tion.as to the details of the transastion, 
There is thus no escapa from the sonela. 
son that the plaintiff is, prima faci’, en- 
titled to the benefit of sestion 18, while 
the defendant has neither al'ezed nor 
proved fasts whieh would exclade the 
operation of that provision. This raises 
finally the question whether the defendant 
should now be allowed an opportunity to 
set up. and establish. susha defence; the 
answer, in our opinion, must ba ia the 
negative. The position he would have to 
take. 
"has. been hitherto his defence ; and he cannot 
now reasonably ask to be permitted to 
assert that he has been guilty of fraud 
and. tbat the plaintiff has been in full 
possession of the material facta for more 
than three years prior to thesnit. 

We hold  aesordingly that this appeal 
must be allowed, the decree of the Distriet 
Judge set aaide. and tkat of the Trial Oourt 
restored with «osts rong 


WaLMsLkY, J, —] -— 
Pearson, J.—I agree. 


K. K, : 
Appeal allowed, 


up would he contradietory to what | 
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z ‘LAHORE HIGH COURT. 
Bacon» Civic Apprat No 800 or 1917, 
. Desember 13, 1921. 
` Present: —Mr Justice Ohevis and 
Mr. Ju t'co Campbell. 
RAN SINGH-—P.AINTIFF — 
APPELLANT 
versus 
RULLLA-—JIuDGMENT-DEBYOR 
GANGA RAM —Accrios-ÉUROHASER 


AND ANOTHER— DEFENDANTS — RESPONDENTS, 
Execution of decree—Auction sale—-Reversioners not 
allowed to go behind decree, 


Where an alienee, whois an outsider, finds-that:the 
alienor's debt is a'deoretal debt, he need not make 
any further enquiry and the reversioners will not be 
allowed to go behind the decree | This rule, however, 
does not apply where it is clear that the alienee’s 
suspicions should have been aroused by the surround- 
ing circumstances or where it is proved that he 
actually had knowledge of the bad faith of the decre- 
tal transaction [p. 100, col 1.] 

Umar Din v. Budhe Khan, 13 Ind, Cas, 53; 21 P, L. 
R. 1912; 23 P. W. R. 1912; followed. 


Sasond appeal. from a desree of the 
Distrist Judge, Ludhiana, datei the 13th 
August 1915, affirming that of the Sub. 
ordinate Judge, First .Olas;,- Ladhiana, dated 
tha 10th Desember 1914. 


Mr. Badr.ud Din Kuresht, for the Ape 
pellant. 
Mr. -Dharm Das Surt, for the Respondents, . 


JUDGMENT.—Milkhi Ram obtained a 
decree against Rullia for Rs, 573 and in 
exesu'ion of the desree a house balonging to 
Rullia was put up to anstion and purehased 
by Ganga Ram for Re. 730. Ran Singh, 
son of Rullis, has brought this suit for a 
declaration that the austion-sale aball not 
affest, his reversionary rights on the death 
of his father, the jndgment-dsbtor. The 
lower Courts having dismissed the suit, 
Ran Singh has lodged a second appeal to 
this Court, 

In appeal i$ is. urged on behaif. of the 
plaintiff-appellant that Milkhi Ram’s suit 
was brought against both Rullia and one 
Partapa, that the elaim was on a bond, 
and that Partapa was the prircipal debtor 
while Raoilia was merely a surety, and it 
is also urged that there was no necessity 
for Rullia to stand surety and that the 
debt should not affest the plaintiff’s rever- 
gionary rights. There is, no doubt, some 
forse in these arguments, but Umar Din * 


E] F "n 
100 
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Budhe. Rhah (1) is an authority for the 
proposition that, where an alieneé, wlio js 
outsider, finds that the alienor’s debt is a 
desretal debt, hé need not make any further 
inquiry,. and the reversioners will not be 
allowed to go behind the decree; though 
this rile does not apply where it is clear 
- that the alience’s ` euspicions should have 
been aroused by the surrounding sircom- 
sanê, Or where it is proved that he aétual. 
ly bad knüwledge of the bad faith of the 
décretàl transaction. Ni ow, in this sage there 
is no.proof whatever that Ganga Ram had 
any knowledge that Rullis was merely a 
‘surety, So far as dppéats, Ganga Ram knéw 
‘herely that the house belongéd to Rullia 
and ‘that. it was being austioned ‘in exesution 
of the deereó passed: against Rullia, We 
fail to ecë that theré Wiis Any nbacesity for 
Bi to make further inquiries regarding the 
cireumstances whieh led to the cCecree being 

passed, 
. Following the judgmént above quoted, we 
hold that thé plaintiff cannot go bebind the 
desree and we uphold tke orders of tho 
lower, Coürís dismissing the uit and dismiss 
the appeal with cost, ` 
X. K, 


- 


Arpeal dismissed, 


q ) 13 Ind, Cas. £8; 21 P.L. R. 1912; 23 P. W. K, 
1912 
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P MADRAS HIGH COURT. 
(0000 .Giryin ÀPPRAL No. 64 or 1920, 
April 19, 1921, 
. Present ;— Mr, Justice Sadasiva Aiyar and 
" ' Mr. Justice Coutts Trotter, 
GOVINDASAMI PIDLAI—Dxocaxz- Harga 
ow PETITIONER— APPELLANT 
um e versus — 7 
' | DASAI GOUNDAN anp ANOTBRR— 
Juvewent-Deptox—Resporvents, 


` Limitation: Aet ( IK of 1908), s.. 20— Author ised agent 
Judge paying decree-holder money deposited i in Court 
bi) | Judgment. débtor— Judge signing’ paper “indicating 
payment—CAgent duly authorised,” construction of, ` 


ta 
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A sum of money was deposited in Court in part. 
payment of a decree and the Judge while paying it 
to the decree-holder signed a paper indicating the pay- 
ment in his, presence and through Court. The 
déoree-holder took out execution for the balance of 
the money due under the decree, within three years 
from the date of paymentby the Court but more than 
three years from the date of the decree: 


Held, (4) that the execution was within time, as 
the - . part-payment gave a fresh starting point of 
limitation under section 2U of the Limitation Act; 
[p. 101, col. 1.] 

(ii) that the faot that the Judge signed a paper 
indicating the payment in his presence and through 
Court, satisfied the condition that,the fact of pay- 
ment ‘should appear in the. handwriting of the per- 
son making the same; [p. 101, col. 2.] 

(iii) that a Court paying in the course of its duty 
the money due by judgment-debtoris also a legally 
constituted agent of the judgment-debtor for that - 
diei ng [p. 108, col. 2.] 

n Per Sadasiva ' Aiyar, J.—In construing the words 
"agenb duly authorised," Courts ought to be as 
liberal as possible, The authorisation need not be-& 
voluntary authorisation. The Law of Limitation 
is partly intended to promote diligence on the part of 
creditors in the matter of recovery of their. debts. 
The provisions of sections 19 and , 20 of the Limita- 
tion Act are intended to show that a creditor will 
not be penalised by the bar of limitation, if he had 
been diligent enough to get the handwriting of the 
debtor to evidence an acknowledgment of the fact of 
part-payment  , within the period of limitation, 
These sections, however, have not been based ‘upon, 
the fiction of an implied new promise to pay, for an ` 
acknowledgment signed by the party liable is süffi- 
cient, even when accompanied bya refusal to Pay. 
[p. 102, cols. 1 & 2." 

Per ‘Coutts Trotter, gita debtor’ 8 assets are 80 
placed, eibhér by his owneact or by opération Of 
law, that if some one other than he alohe can 
realise them for.the purpose of making pàyménts 
due from him, then the act of that other in opéfat. 
ing upon the debtor's assets must be treated as the 
act of the debtor himself, the volition’ of the debtor 
in such a case being. neither. requisite nor relevant, 
[p. 110, col, 2.] 


Appeal against an order of the Distrist 
Court, Coimbatore, in Hxesution Patition 
No, 1 of 1917 and Execution Petition Revision 
No. 15 of 1917, in Original Snit aid ” 
of 1910. 


Mr. È.-S. Kfishnasamt Aiyangar, for the 
Appellant. 
“Mr. T. M. Krishansami Atyar, for the 


Respondents. 
JUDGMENT, 

Sapasiva ÅIYAR, J.— Tho ‘assignees decros. 
holder is the appella. The following sre the 
relevant fasta and dates. On 20th September 
1912, the final desrse for sale of the 
hypothecated properties was passed: Itams 
Nos. * and: d of the aal ak properties 
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were afterwards acquired by the Government 
under the Land Acquisition Aat and Rs. 3,400 
(compensation money) was deposited in Court, 
for (by P) the Government on lith August 
1914 to the credit of the suit. The deerae 
amount with interest on that date amounted. 
to Ra, 3,926 socording to the decree-holder, 
The desreg-holder-.draw the sompensation 
amount of Rs. 3,400 from the Court on 
llth August 1914 and ha filed the present 
execution applieation for sale of two other 
hypothecated items ou 10th August 1917. The 
questions for consideration are (1) whether 
the exesution petition is barreg by limitation, 
and (2) what was the balance due under the 
deeree; whether it was Ra. 500 and odd 
with interest from llth August 1914 as 
elaimed by the deerce-holder or a lesser sum, 
and, if so, whet aum ? 

The lower Court on 30th September 1919 
held on the gesond point that only R3. 103-7.8 
was tha sum due on llth August 1914 
under the desree, On ths first point it 
held that because on llth August 1914 the 
eompensation amount Hs, 3,400 was paid 
to the decree-holder on aacount of the deeree 


by consent of the judgment-debtors, section _ 


20 of the Limitation Act gave a fresh 
starting point of limitation and henas the 
execution petition of lOih August 1917 was 
not barred by limitation. It ascordingly 
directed exscution to isane for Rs. 103 and 
odd with interest. This appeal by the 
decree-holder was based on the ground that 
really Hs. 5CO and odd was due and not 
merely Rs. 103 and odd on llth August 
1914 under the decree. Having heard both 
sides and gone through the records, I agres 
with the lower Court in its sonclusion that 
only Rs. 1C3 and odd was really due on 
the above date. So the appeal fails and 
has to be dismissed with «osts. 

But there is a mamorandum of objestions 
filed by the first defendant (the judgment- 
debior) and tha «ontentions in that memo- 
randum $re:— 

1. The learned Judge ought to have 
held that the payments made ez parte, having 
referenes to their nature and mode, did not 
some within sestion 20 of the Limitation 
Act and the axeeution petition was, there- 
fore, barred, 

2. The Oourts below ought to bave held 
that, even otherwise, the deeree bas baen 
fully satisfied by payments "made. 
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As rogarda the second eontention that 

full satisfaetion had been made, there i$ 
nothing in it and the District Judge was 
right in finding that Rs. 103 and odd 
still remained due on 11th August 1914, 
. Fhe mush more important seontention 
remains, namely, “tho payment made ez parte 
in August 1914 did not eoms within ssetion 
20 of the Limitation Ast" and eould not, 
therefore, save limitation. Seation 20 of 
the Limitation Act (omitting tha words 
unnecessary for the desision in this case) 
is as follows: Where part of the principal 
of a debt is, bafore the expiration of the 
pressribed period, paid by the debtor or 
by his agent duly authorized in this behalf, 
& fresh period of limitation shall he some 
puted from the time when the payment was 
made: Provided that in the ease of part 
payment of the prinsipal of a debt, the 
facet of the payment appaara in the hand- 
writing of the person making the sama. 
Explauation— Dabt' ineludes money payable 
under a desree.” 

The payment of Rs, 3,409 was slearly 
part payment of the prinsipal of the deeree- 
debt, Bat two other questions remain to 
ba considerad, vz.,, (1) whether the fast of 
the payment sppsars in the handwriting of 
the person making the same, (2) whether 
the payment was made by the debtor or by 
his agent duly authorised in that behalf. 

On the first question, the deoree-holder 
in this cass produced bsfore us eopies of 
Court records showing that when the 
Rs. 3,409 was paid out, the Judge signed a 
paper indicating that Rs. 3,400 was paid to 
the decrea-holder in the presenea of the 
Judge and through the Courk I think this 
raeord suffisiently satisfied the eondition that 
the fact of payment should appear in the 
person making the 
game. 

The only question that remains, therefore, 
for consideration is, whether tha Judge ean 
ba oalled an agent duly authorised by the 
judgment debtor to make the payment, 

Notwithstanding some obiter dicts of 
their Lordships of the Privy Oounsil based 
on English dasisions that ths reason why 
an ackaowledgment of inlebisdness gives a 


. feagh starting point for limitation is that it 


gives a fresh eause of astion by reason of 
its implying ẹ fresh promise to pay, I am 
clear that. the provisions in sestions 19 and. 


s 6 
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90 of the Indian Limitation Aet could nof 
have’ "badn, based upon any such fiction of 
an implied new promise to psy. Under 
seetion 19, Exolanation ' 1, an soknowledg. 
ment signed ‘by the party Hable is sufficient 
even when aceompanied by & refusal to pay, 
whereas, in “eons quenee of the fiction of an 
implied’ promise to pay being mece»sary 
under the English decisions, an 'aekno wledg- 
ment acermpanied by. a refusal to pay is 
incuffieiént under the English Law to afford 
a frésh s'arting point for limitation, as that 
fiction of an implied promire to pay bscomes 
atill- born in eors:quence of such refusal to 
ray. 

- I think the Indian Las must be held fo 
have required the bandwriting of the person 
masking the payment merely in order to 
exelude fraudulent oral testimony as to pay- 
ment, just as the Statute of Frauds tried 
to prevent Courts being flioded with perjury 
in the ease of sale’ of goods, eto, The’ 
fietion of an implied promise to pay and the 
accrual of a new canre of aetion by an 
iinregistered asknowledgment or'a payment 
of interestas such would not help mortgage- 
creditors to obta/n' decrees for sale, as the 
new promise not being evidanead by a 
registered deed eannot be made to affect 
immovesable proper'y. The Law of Limitation 
is partly intended ‘to promote diligense on 
the part of oreditors in the matter of 
resovery of their debts. The «oneessions 
made in favour of creditors by the pro- 
Visions of sections 19 and 20 of the Limi- 
tation Act are intended to express the view 
of the’ Legislature that a ereditor will not 
be sonsidered wanting in such diligence in 
bringing his ‘suit and be will nat be penalised 
by the bar of limitation if he had been 
diligent enongh to get the handwriting of 
the debtor to evidencs an acknowledgment ` 
of the fact of the part payment within the 
period of limitation. 

Provided, therefore, the ad aa of the 
payment is in a writing binding on-the 
` debtor, it’ seems to me’ the object of the 
Legislature is satisfied, and in construing 
the words ‘agent | duly authorized”, the 
Courts ought, in my opinion, to be as liberal as 
possible, Sestion 21. (1) of the Limitation 
Act rays that “the expression ‘agent daly 
authorized in this behalf! in sections 19 and 
20 shall, in the case ofa person under 
disability,- inelude his: lawful guardian, 
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eommittes or manager, or an 
duly authorized by 
sommittes ‘or mianager to sign the aa. 
Lnowled gment or make the payment.” 
shows that the author'zation need not be 
a voluntary authorization ; for, the guardian 
of a person under disability does not gei 
his authority through any voluntary ast «of 


the person under disability, bat by law, In" 


Rughoo Nath Doss Oookman v. Ranes Shirmonee 
Fat Mohadebee' (1) there i is & sentense in the 
deeision as follows: “As regards! the sale 
made on the 8th Marsh ?859, from whish a ' 
sum of Rs. 206 was realized. 
it eannot ‘be sonsidered a part payment 
under seetion 


period of limitation” Sastion 21 cinaiderad 


therein was section 21 of Ast IX of 1871 


whieh is similar to saetion 20 of the present 
L'mitation Aet so far as the question under 


eonsideration is ctneerned, No reasons are ` 


given forthe opinion. Further, the point 


whether the eondition as to the payment 


appaaring in the hand writing of the person 
making the payment or his duly authorizsd 


agent was not raised or sonsidered in that’ 


«ase, In Ramchandra Ganesh v. Devba (2) 
no judgment was given and the Court 
dissharged the rule granted in favour of 
the deeree-holder ‘without giving avy 
reasons. Whether the*Jourb iotended t3 


adopt ‘all or only some of the arguments ' 
advansed by the Vakil for the jadgment- ` 


debtors as found in the report does not 
appear, One of such arguments was that 
an acknowledgment must have eontained 
an express or implied promise to pay. 
Qaoting English decisions, I have shown that 
those deeisions are inapplieable in constru» 
ing the Indian Limitation Ast. Of courte, 
from an involuntary payment a promise to pay 
the balanse sannot ba implied, Rughoo Nath 
Dost Cookman v. Banee Shiromanes Pat Moha- 


dabee (1) was also quoted in that ease not in : 
the arguments before the High Court but: 


only by the lower Ocurt in support of its 
opinion. It appears from the report that the 
payment relisd upon was not part- payment 
of the prinsipal in the handwriting of the 


person making the payment but payment’ of' 


interes*, and it was argaed by the creditor that 


the recovery of rent deoreed in a suit brought > 


(1) 24 W. R. 20, 
(2) 6 B. 626; 3 Ind, Dec. Qr. 8.) 878. 


agent 
such guardian, | 


This ` 


we think that. 


21 ro as to give a new ` 


d 
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by the usufruetuary mortgages on a bond 
providing for payment of rant in lieu of 
interest. was payment. of- interest on the 
mortgaga- bond. The defendants , argued’ 
that the,payment in satisfaction of the 
deeree passed for rent is nob a payment 
io the creditor of 
may be that the. argument was aceepted 
add. so the rule was discharged by the 
Bombay High Court on that ground. I am 
unable, therefore, to accept the head-note of 
the Reporter as really representing - the 
opinion of the Judges in that sase. In 
Oudh Bihari Pande v. Mahabir Sahat (3) the 
only queation desided was that, because the 
part payment by sale in execution of the 
judgment debtor’s property did not appear 
in the handwriting of tBe judgment. 
debtor, it eonld not save limitation. . In 


Brew v. Brew: (4) ‘desided by ' four Judges: 


on the language of a Statute whish 
requires that “‘some part of the prinsipal 
money or some interest thereon, shall have 
been. paid or.some ackaowledgment of the 
right thereto shall have been given in 
writing signed by the. person by whom 
the same shall be payable or his. agent,” 

in order ,to save limitation, . the Court 
followed the principle of the decision in 
' Ohinnery v. Evans (5). In that sasa tbe 
payment by, a Heeeiver appointed under the 
Mortgage Aet was “held to bas.payment by 
the agent of the person. liable to pay, though 
the. Receiver was appointed by the Court and 
not by the mortgagor and was appointed for 
the benefit of the mortgagee to receive “for 
him partieularly” the renta of the mortgagcr’s 
property, Johnaon, J., says in Brew v. Brew 
(5: “Whether it is by the agency of a Reosiv- 
er or Sheriff, the payment is mada to. the 
ereditor on foot of the debt which the 
debtor is.bound in law to pay, and out 
of the. debtor's rents or shattels, a3 the 
sase may be, for the debtor and on his 
account: to the extent of sush payment, 
the debtor is discharged from so mush of 
the judgment debt. T, therefore, think that 
auch payments by a Sheriff are not pay- 
ments by a stranger -to the judgment- 


` (8) 2 Ind. Cas. 624; 31 A, 590; 6 A. L, J. 886. 
e (1858) 2 Ir, Rep. 163; 38 Tr L. T. R. 22; 4 Ir. I. 


06.. 
T EL. (1864). 11 H.L,O0.115,4 NRB. 620; 10 Jur. 
N. 8.) 855; 11 L.T. 68; 18 DRIN R. Fi 
5 E, B. 79, 
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debtor, bat are payments ont of the 
debtor’s chattels ‘by a person: : paying far 
him and on his aosəunt ‘what he ia bound 
to pay.” Per Lord Carnworth in Ohinnery 
v. Evans (5). 

In Lahshumanan Ohetiy v. Sadayappa 
Ohetty (6) a Beneh of this Court held that an : 
asknowledgment of a debt made by a 
Receiver appointed by the Court on behalf 
of a firm under dissolution is a valid 
asknowledgment saving limitation by reason 
of the provisions of sestion 19 of the 
Limitation Aetas he was an agent authoriz- 
ei to make the asknowledgment. 

If a Sheriff of the Court making the 
payment san ba considered an agent of the. 
debtor, I see nothing in prinsiple or reason 
whish shonli prevent mə from holding 
thas a Court paying, in tha soursa of its 
duty, the money due by the judgment-. 
debtor is also a legally constituted agent 
of the judgment-debtor for: that purpose. 

In the rasalt,I think that the require. 
ments of sastion 20 ara satisfiad and I 
would dismiss the memorandum of objections 
also with costa, 

Oourts Torres, J.—l entirely agree. My 
Lord has covered the ground so thoroughly 
that I only propose to add a word on 
the last point. I think the  prinsiple 
dedusible from .Ohinnery v. Evan: (5) is 
íhis:— that, if a debtor's assets ara so 
plased, either by his own ast or by opera. 
tion of law, that if soms one other than 
he alone oan realise tham forthe purposa 
of making :paym nta dae from him, tren 
the ast ofthat other in operating upon the 
dabtor’s assets must be treated as the act 
of the debtor himself, the volition of the 
debtor in such a sase bing neither 
raquisits nor relevant. If that, be so, it 
appears bo me that the words ' 'his agent 
daly authorized in that behalf" in seation 
20 of the Limitationt Aet are. satisfied by: 
the ast of tha Judge of the Court which 
authorizás: the payment, and that his 
handweiting is rightly deseribed as that 
of the person making the payment, 

M. & P. . 

N. K. 

Appeal and memo, of objections dismisied, 


(6) 48 Ind. Cas. 179; (1918) M. W. N. 877; 8 L, W, 
594; 35 M, L. J. 671; 25 M. L, T, 871, 
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OALCUTTA HIGH COURT. 
^— ÅPPE4, rRoM ORIGINAL Decrer No. 94 
d p or 1917. 
| j January 9, 1920. 
Present :—Mr. Justiee Richardson and Justice. 
ae Sir Syed Shamsul Huda, Kr. 
KANGAL OHANDRA PAL AND ANOTHER 
E |- DEFENDANTE Nor. 6 AND 7— 
{APPELLANTS 
versus 
GOPINATH PAL AND orsuEss — PLaint. ENS 
AND OrHERE—P:0 forma -DEFENDANTS— 
= REIPONDESTS, 

Contract Act (IX of 1872), ss. 69, 70— Sale of dar- 
atni in, éxecution of decree for arrears of rent against 
ome only of dar-patnidars-~Sale set aside by deposit 

of decretal amount by co-sharer—Contribution, suit for, 


The plaintiff and the defendants were co-sharers in 


a der-patni which had been sold by the patnidar in - 


execution of a decree obtained in a suit for arrears 
of rent in which the plaintiff had not been made a 
party. The plaintif€-had the sale set aside by deposit- 
ing the decretal amount together with the statutory 
compensation due to the auction-purchaser. In a 
sult by the plaintiff for contribution against the 
defendants: 

. Held, that the suit was maintainable under section 
^O of the Contract Act, and not under section 69, 
and the defendants were liable to contribute in 
respect of the amount due under the decree as also 
towards the statutory compensation. [p. 106, col. 2.] 


Moheedra Choshal v. Bhuban Mardana [Suchand 
v. Balram], 6 Ind Cas. 810: 88 CO, h J4 O. W,N. 
946; 12 C, L. J. 566 and Jog Narain v. Badri Das, 18 
Ind Cas. 144;16 C. L. J, 150, approved. 

Batiuk Nath Singh v. Bepin Behari, 17 Ind, Cas. 90; 
16 0. W. N. 975; 17 C. L, J. 179, distinguished, 


Appeal against a desree of the Subordi- 
nate Judge, Sesond Court, Burdwan, dated 
the 17th of January 1917. 


Babu Bepin B. Ghose, M, and Baba Bankim 
Oh. Mukeriee, for the Appellants. 
Mr, 8. KE. Sinha, for the Rarpondente. 


JUDGMENT.—This appeal is preferred by 
defendants Nos. 6 and 7 in a suit for con- 
tribntion. The plaintiffs in the suit held 
8 two-anpa odd share in s dar. patni tenure. 
The pefnidar sued for arrears of reat due 
in respeet of the years 1313 to 1316. The 
defendants in that suit were the defendants 
Nos. 5, 6 and 7 in the present spit. The 
patnidar obtained a decree and in exesuiion 
the-dar-paint was sold in September 1911 
and purshased by the present defendant 
No 4. Onthe 25:h October 1911 the plaintiffs 
deporited in Oourt the amount of the deorece, 
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namely, Rs. 4,180, together with the statu- 
tory compensation of five per sent, on the 
purohase money due to the auction-purebaser, 
Hs. 285, and in consequence the sale was 
set aside. The plaintiffs allege that in this 
sornestion they insurred ccsta amounting to 
Rs. 211.510, The suit was brought for 
eontribution from the cosharera in the 
dar-potus im respect of the three sums I 
have stated. 
In the corrae of the suit; defendants Nos. 
l and 4 same to terma with the plaintiffs 
and a petition of scmpromise was fled.. 
Defendants Nos. 8 and 11 died. and their 
heirs were not brought on the resord. A. 
decree for contribution was , made against 
defendants Nos, 5,6,7,% and 10, Defend. 
anta Nos. 5, 9 and 10 have not appealed. 
The fi155 point faken on behalt of the appel. 
Janta is, that the appellants and the defendant 
No 5 being only some of the so.sharers in the : 
dar-patn?,the deerea obtained against them waa 
only a money-deeree, that’ the dar-pa.ni could 
not be sold in execution but only the right, 
title and interest of the sppellants and the - 
defendant No. 5, and that the payment made 
by the plaintiffs for the purpose of having 
the sale set aside was simply offieious. 
The arswer is that, rightly or wrongly, the . 
dar patni was in faet scld in exeention; The 
aprellants and the defendant No. 5 are the 
present representatives of the original dar. 
patnidars, Other persons ineluding the 
plaintiffe and other defendants on the record 
hold shares in the dar p2ine acquired from 
the granteea of the lease or their susaestors, 
The paínidgr has refused to recognise them 
on the ground that the lensa forbade 
alicnation. He brcught a suit for ejectment 
on that gronnd whieb, we are told, was 
unsuccassful but neither the judgment in 
the suit nor the lease is befo:e us, In the 
oireumstaness, however, ib is quits unneces- 
sary for us bo form or to express any opinion 
on this question, The ease of Mehendrg 
Gioshal v, Bhubin Mardina [Suchand v, 
Batam) (1), where the fasts were similar 
Shows that a sait” for sontribation 
wil lia in sush -eiroumstanses. Separate 
judgments were delivered in that cse, but 
though ths Iparned Judges gava different 
reasons they same to` the sime sonsiggion, 
The Ch'ef Justia (Sie Lawrense Jankina) 
(1) 8Ind,Cas, 810; 33 C, 1; dh Gi W. N. 015; 13 O 
L, J. 566, se 


KANGAL CHANDRA PAL Y. GOPINATI PAL, 
upheld. the decisian of the Oourt below 
under sastion 70 of the Oontrast Aet. Mr. 
. dustise Deas was of opinion that the easa 
sams more properly within ithe terms of 
gection 69. With great respest we prefer 
the view. expressed by the Chiof Justis, 
whieh also aseorda with the viow expressed 
in Jog. Narain v. Badri Das (2). The case of 
Bofuk Nath Singh v. Bepin Bihari (3) oannot 
regarded as A deeision to the aontrary, be. 
cans) the case turned on .other questions 
and ‘the applicability. of scotion 69 was 
assumed without being considered or dis- 
cussed. In the ease before us, the appellants 
were, no doub', bound by law to satisfy the 
desree obtained against them bat it ean 
hardly. ba said that after the sale of the 
dar-paint they were bound by law to make 
the paym3nts necessary for the purpose of 
having the sale set aside. There is that 
difficulty in the way. of applying sestion 
69. 1No. diffisalty attends the, applieation 
of sastion 70. Nobody suggests that the 
payments made by tho plaintiffs were not 
made lawfully, or that tha plaintiff ine 
tended to make them gratuitously. Their 
interest in the tenüre, which is admitted 
by. the appellante, ` is an answer to the 
argument that they asted offioious]y. In our 
opinion this ground of appeal fa‘ls, 


The second point taken is this. It is 
established that out of tha sum deposited 
to set aside the sale Rs. 2,000 was deposited 
by the defendant No, 15, The decree in 
the ' | rent- suit was, as we have said, for 
the arrears of rent due in respset of the 
years 1313-1316, From 1313 to 1315 the 
dar. paint had been ia the possession of the 
defendant: No. 15 ad ijaradar, It was atipu. 
lated in his le&:3 that he should pay 
the ‘pajniday bis dies. Hewas, responsible, 
thereforr, in the firat instance for the rent 
due for that period " He has himself a small 
Share in .the dar-paint and ths appellanta 
soritend that they ate entitled to the benefit 
of the payment malle by him. We ara of 
opinion that this egntentióh should prevail. 


Whether he was moved by a belated nênga. 


of daty or whether he asted at the instarise 
of the plaintiffs or for some other reason, the 
payment may well be regarded as a payment 


(2) 18 Ind. Cas. 144; 16 C, L. J, 156. 
(3) 17 Ind. Cas, 9^; 
170, 
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18 O. W. N. 975; 170.4, J. 
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made in discharge or part discharge of 
obligations whieh he had neglected. The 
appellantes, therefore, will reosive cradit out of 
this sam for an amount proportionate to their 
share in the dar-patni. : 

The third point taken is that the appel- 
lants should recsive eredit in respeet ofa 
further sum of Ra, 1,450 said to have been 
deposited by all the share. holders with the 
father of defendants Nos. l— 4 for the 
purpose of satisfying the landiord'as desree. 
The point, however, was not taken, or at 
any rate was not insisted on, in the Court 
balow. aud the material fac'is have not bsen 
suffisiently elucidated. The sontention must, 
therefore, be rejected. 

One point remains. The learned Sub. 
ordinate. Judge redueed the amount elaimed 
by the plaintiffs on the seore of sosta to 
Ri. 20 and as to that no question is raised, 
The desree, however, makes the appellants 
liahle to eontribute towards the statutory 
compensation, They contend that in that 
respest the decree is wrong. We wera 
referred to. Suchand’s case (1) already sited, 
There Mr. Justic3 Doss, dealing with the 
matter under sestion 69 of the Contrast Act, 
no doubt; held that statutory sompensation 
ghouli be excluded from the reckoning, It 
will be observed that the Chief Justica 
merely said that the materiala before the 
Oourt were insuffisient for a decision and 


: that the amount at stake was so trifling 


that it would not be profitable to direst a 
further enquiry. Ia the present sasa there 
ia no doubt as to the fasta and if the 
ease falls within section 70, as wa think ih 
doer, there is no diffiaulty, Tha eontention 
therefore, 
fails. 

In the result, the dearee of the Oourt 
below wil ba modified in aessordanse with 
our dacision on the ss30nd paint above dealt, 
with, In other respects, it will be csn» 
firmad. The parties will bear thair own costs 
in both Courts. 

B. N. & R. N. 

Decree modified. 
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FATEH MUHAMMAD t, IMAM-UD-DIN, : | 
LAHORE HIGH COURT. erty and, therefore, he produced no'evidenes: 


Sgconp Orvin APPEAL No. 1567 or 1919. > to prove it.. It is urged that this ' Court 
January 29, 1920, .- should remand the eass for further enquiry’: ` 
Present —Mr, Justiee Ssott-Smith. into the question whather -the land ‘is: 

FATEH MUHAMMADC-—PLiAINTIFF— -- ancestral or not, In the plaint thera was’ 
APPELLANT nó. averment that the: land was the aneestral : 
versus propsrty of the plaintiff, Plaintiff merely- 

IMAM-UD-DIN AND ANOTHER-—DEFENDANTS stated’ that he was the nephew of Karmpon 
i — RESPONDENTS. and was the heit ‘in preferenas to the 


Civil- Procedure Code Spat el xd yas ns l daughter's son and that the gift by the- 
hee will’ order remand for trial shores An ce inl widow was invalid, There was nothiog in^ 
land—Evidence aa to its “ancestral character not the defendant's written pleas to the effest 
adduced—Assumption that self-acquired— Finding as to that the property was tha self-acquired prope - 
"custom — Finding not disputable in second appeal without erty of Karmoon. As there was no allega- 
certificate Punjab Courts Act (VIof 1918), s. 41 3). tinh in the plaint that it was ansestral qua : 

; dl not, in second appeal, remand the plaintiff, there was no necessity for - the 
a cane 2 gone Conn for the Prin] of an defendant to say that the land was golf. 
issue which does not arise on the pleadings .  &sqüired property of Karmoon, O. XIV, 

Inthe absence of proof that a certain land i$: p 4 Oivil Proesdure Code, lays dowa that 
ancestral, it must be assumed that it is not. ME. tns wh i ro 

Atar Singh v. Thakar Singh, 6 Ind, Cas, 721; 42 P, 183063 arise waan A material proposition of 
B.19i0 P.C.);12 0. W. N, 1049; 35 0,1039; 86 I.A. fact of law is affirmed by tha oae party: 
906; 8 C; L. J. 859; 18: M. L, J. 879; 128 P. W. Ri and denied by the other. “On the pleadings’ 
1908: 4 M. L. T. 207; 10 Bom L. E 790, followed. ^ i» the present case no isaues arose as’ to 

When the decision of a case depends upon a hather the land tral y 
Anding as to custom such decision cannot be whether the land was ansestral or self ac. 
disputed in second~ appeal ‘without a certificate. quired, It cannot be ssid. that the ; Trial 

: i Oourt waa ‘in error in not framing an iesue 
2. Second appeal from the desree of the Dis- whieh did not'ariss on the pleadings; As 
trict Jı dge, D.lhi, dated the 4th June 1919, pointed out by the lower Appel'ate Court, 
reversing that of the Munsif, S:oond Olase,. the onus was upon the plaintiff to ‘prove’: 
Delhi, dated the 22nd January 1919, < gtrietly that the land was- ancestral, - In: 

Mr. Nihal Chand Mehra, for the Appel the absense of any proef it must be assnmed 
lant. that the land is not anosstral Atar Singh 

Maulvi Ghulam Muhy ud-Din, for the Re» v; Thakar Singh (1) is a slear authority upon 
spondents, . ..* €he.point. I, therafora, ses no reason why the 
.JUDGMENT.— Fatéh Muhammad, plaintiff. ese should be remsnded. Tha desisign, in 
appellant, the nephew ot Karmoon, deceased, the ease of sell-aequired property, that a 
husband of Musammat Neki, sued foradeclara- daughter's son exeludes a nephew depended 
tion that a gift by Musammat Neki in favour: upon' a'fiading as to sustom whish e1nuot 
of Imam Din should not affect his rever- be disputed in second &ppeal without à sarti- 
sionary' rights. Imam Din is the daughter's. fioate, No eertifieate lias báen obtained in 
Boa of Karmoon and Musammat Neki, The the present ease. ; 
first Court held thatthe land was ancestral  ' The appeal fails and is dismissed with 
qua plaintiff, that the widow had only a costs. 
life-interest in the. property of her deeeased W. 0. A. ; 
husband ‘and: had no authority to make the " Appeal ‘dismitsed, ` 


i i creed the plaintiff's 
gift, It assordingly de : : (1) 6 Ind. Cas; 721; 42 P. R, 1910; 12 0..W. N.10495- 


elaim, The lower Appellate Court held ee cae ET 
that there was, no proof that the land was 870, 128 P. W, R. 1908, 4 M, L. T. 207; 10 Bom. Lj 
ansestral and that a daughter's son was A790 (P. 0). e od 
by custom the heir to the self acquired ` 
property in preference to a nephew. On these 
findings it dismissed the plaintiff’s suit. 

The plaintiff in sesord appeal to this i 
Court urges that no issue was framed as 0. 
to whether the land was his aneestraljprop- l V 


rv 
4 


? : 


Vol. LXVII) 


KARELAL €, BADBIPRASAD, 


NAGPUR JUDICIAL OOMMISSIONER'S: 


. COURT. 
[Appear FROM APPELLATE DmonEkR No, 427 
or 19 O. 

September 29, 1921. 
Present:—Mr, Kotva), A. J, C. 
KARELAL AND ANOTHER— DEFENDANT 4— 
e APP&LLANTS 

versus 


BADRIPRASAD —PrAimmTIFF—RESPONDERT, 

Easements’ Act (V of 1882), s. 60—DLicense—Per. 

sonal— Successor or transferee of grantor not bound— 
Revocation, notice of. 


A license under the Easements Act is of a per. 
sonal character, not merely as regards the grantee 
but also as regards the grantor. With the latter's 
death it comes to an end and his successor is 
entitled to treat the licensee as a trespasser even with. 
out a notice of revocation. | p. 108, col. 2 

Wallis v. Harrison, (1888) 61 R. R. 716; 4 M. & W. 
588 8 L. T, N.s. Ex, 44; 1 H. & H, 405; 2 Jur. 
1019; 150 E, R. 1543 and Coleman v. Foster, (1856) 
108 R. R. 442: 1 H. & N. 875; 4 W. R. 489; 156 E. R. 
1108, referred to. 

Appeal against a decre3 of the Distriot 
Judge, Jubbulpore, dated the 10th July 1920, 
eonfirming that of the Additional Distr‘c} 
Judge, Jubbulpore, dated the 18th March 
1920, 

Messrs. V. Bose, P. N. Rudra and Sir Pipin 
Krishna Bose, for the Appellants. 

Mr. M. Gurtz,f.rthe Respondent, 

JUDGMENT,—Ode Sakha'n died, leaving 
two wilows, Snkwara and Sukarti, Ramrat- 
tap, the father of ths plaintiff, who isa 
miner, wis the next reversioner. In Sambat 
1966 the two widows; re married. In Sambat 
1967 Sikwa:a mortgaged a 2-annas share of 
Mavza Urna and certain malik makbusa 
lauds whieh were her husband's property 
to defendant, Karelal, and leased for a 
term of 9 years the sr, khudkashi and 
malik mai buga landa to hie father, defendant, 
Jhurroo. Ramrattan died in Sambat 1970 
or 1913 A. D, In Suit No. $52:of 1917 
the plaintiff sued the defendants for 
possession, obtained a decree and took 
possession of the villags share and the 
lands in Decamber 1918. Iu the present 
suit he saes for msesna profits of the 
lands lesssd to Jhurroo for the years 1914 
to 1919; It is not denied that both 
defendants were in  p:ssession of these 
lands. The pleas of the defendants with 
whieh we are eoneerned in this appeal are 
eontained in paragraphs 8, 4 and 7 of 
Karelal’s written statement and paragraph 
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9 of Jhurroo's writ'en statement. They 
are as follows :— 

"Kerelal's written statement— 

3. That Ramrattavo, father of the plaintiff, 
divided the property left by Sukhain 
between his widows after their re-marriage 
and actually helped them in retaining 
possession and ia mortgaging and leasing 
out the property and allowed Musammat 
Sukwara to be the ostensible owner of the 
property, for whieh mes»e profits are claimed, 

4, That thia defendant, therefore, parted 
with Rs. 1,300 and the plaintiff is now 
estopped from elaiming any portion cf 
profits and from denying Musammat Sukwara'a 
power to lease and mortgage. 

7. That defendant N3. 2 beoims an 
ordinary tenant by virtus of the leases granted 
to him by Mus:mmat Sukwara with the 
eonrent and tacit lieense from Ramrattan. 
Plaintiff was not even born then" 

“Jburroo’s written statement— 

9, That this defendant was not a 
trespasser and held the ar, khudkasht and 
malik makbusa lands in Mouza Urna under 
leases exesuted by Musammat Sakwara who 
was then the ostensibls owner and in posses- 
Bion of the said lande. This defendant 
had no knowledge of Musammat Sukwara’s 
re-marriaga and aeted in good faith in taking 
the leases from her with the knowledge 
and consent of plaintiff's father, Ramrattan, 
who was alive then.” 

The plaintiff in reply did not deny any 
of these pless but only said that they 
were res gudtcata by reason of the judgement 
in the suit for possession. The jagung 
framed on these pleadings were: —~ 

"[ssue No. (1). Is not the judgment in 
the suit for possession (No. 52 of 1917) 
eonelusive as to the right of the plaintiff 
ta elaim  mesné profits as against the 
defendants P 

(4) Oan the defendants plead the plaint- 
iffi father’s «onsent and knowledge of 


. tbe mortgage and leases as a bar to the 


plaintiff's alaim for mesae profits? Are not 
these pleas res judicata P? — 

These issues have been found against the 
defendants by the lower Oourts. 

In sesond appeal it was at first eontended 
that the defendants’ possession was so far 
as Ramrattan was eoossrned as licensees, 
and that the plaintiff who slaimed through 
Ramrattan-and not as reversioner himself 


108 
KARELAL t. BADRIPRABAD. 


gould no more trest the defendants as 
trespassers than could Ramrattan before 
giving & notice revoking the lisense, that 
such notiee could not be said to hawa baen 
given before the institution of the suit 
for possession avd that nof more than one 
year's profits being due after the institution 
of that suit, a decres for more than one 
year'a mesne profits should not have been 
given. When in reply to this argument 
it was eontended that no plea of a license 
given to the defendants by Ramrattan was 
raised or put in issue and that the pleas 
raised by them were desided or must be 
deemed to be decided against them in the 
former suit where the mortgage and the 
leases were held to be wholly void against 
the plaintiff a new line of argamant was 
adopted. It was argued that Sukwara was 
allowed to be in possession by the rightfal 
owner Ramrattan and for the purposes of 
enjoyment she let the property to the 
defendants and that, therefore, neither her 
possession nor that of the defendants was 
that of trespassers. The answer to this 
argument is tbat Sukwara held the property 
only sa a licanses and the license not being 
transferable the defendants would be, so 
far as Ramrattan was conserned, trespas- 
sers. The mortgage and the le:83 were 
really one transaction amounting fio a 
usufruetuary mortgage for 9 years for the 
sum advanced and considering that the 
lisence might terminate at any time by 
revosation or by death of the licensee the 
transaction, cannot be treated as a mode 
af personal enjoyment under the licanre. 

Assuming, however, that thera was an 
implied licanse by Ramrattan in favour 
of the defendants ani that it was in 
effech pleaded, the question is whether it 
eontinued beyond Ramratian’s lifetime and 
bound his sucsessor until the latter gave 
noAise of revosation. It is not contended 
that the lisanse to the defendants was a 
licangs to which eithsr of clius33 (a) 
and (b) of gestion 60 of the Hasemants 
Act applied. It was, therefore, revacible 
by the grantor. Admittedly Bimrattan 
did not revoke it before his death, bat 
if he had transfarred the property affeat- 
ed by it, the transferas would ngt have 
bam bnd by it, (sestion 59, Eassments 
Ast), aud the licenses would have bseu a 
trespasser so far as the transferee was eon- 
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aernod: vide Wallis v, Harrison (1) aud 
Coleman v. Foster (2). In Wallis v, Harri- 
son (1), it was argued that the transferee 
was not eompotent to traat the lieensees as 
irespassors without notieo of the transfer. 
Parke, B., observed: 

"I take it to be elear, that a parol exe. 
catory license is oountermaudable at apy 
time ; and if the owner of land grant: to 
another a license to go over or do any 
act upon his olose, and then conveys away 
that close, there is an end to the liseuse ; 
for it ia an authority only with respect 
to the soil of the grantor, and ifthe elose 
ceases -to be his soil, the authority is in- 
stantly gone." * * * 

"A license exesutory isa simple authority 
excusing trespasies on the elose of ‘the 
grantor, as long ag it is his,and the license 
is uucountermanded, but caases the moment 
the property passes to another." 

‘In QOoleman v. Foster (2) it was argaed 
that the transferes of the grantor of 
the lisanse took the property subject 
to the license and could not treat the 
licensse as a trespasser until he had 
done some act to notify that. he hal də- 
termined tha license, This argument was 
not assepted and in both thse above cases 
it was held that the licensees were Hable in 
trespass to the trausferees. It would appear 
from the jadgment of Bramwell, B., in 
Ooleman v. Foster (2), that the permission 
which san be relisd on in an astion of 
treapars is the permission of the plaintiff 
himself. These decisions appear to ba 
based on the prinaiple that a lisense is 
of: a personal character not merely ag 
regards the grantse, but also as regards 
the grantor. There seems to ba no reagon 
why the prinsiple of these desisiona should 
not also apply where the propərty has 
passed by inheritgnea. 

Ths permission given by Ramratéan gama 
to an end with his death and thereafter 
there being no permission by the plaintiff 
the defendants were trespasserg so far as 
he was concerned, The app3al fails and 
is dismissed wih coats, 

X. K. Appeal dismiss sd, 

(1) (1833) 51 B. R.715:4 M. & W, 588; 8 L J. 


(x. 8.) Ex. 44, 1 H, & H. 405; 2 Jur. 1019; 150 E. B. 
1541. 


(2) (1836) 108 R, R.442; 1 H. & N. 37; 4 W.R. 
489; 156 E. R. 1108, 
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- BRAHMAMOYI DESYA V, SÜMARALI SHEIKE, 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Dicegs No, 1681 
or 1919, 

Marah 2, 1922, 

Present : — Mr. Jastise Newbould and 
c Mr. Justice Panton. 
BRAHMAMOYI DEBYA AND ANOTRER— 
PLAINTIFES——APPELLANTS 
veraus 


SOMARALI SHEIKH AND OT3ERS— 


DzFANDANTS — HESPONDENTS. 
Landlord and tenant— Agricultural lease, ewpiry of, 
before the passing of the Bengal Tenancy Act—~ Holding 
over, effect of —Stipulation in the original kabuliyat 
as to rate of interest, if enforceable—Bengal Tenancy 
Act (VIII of 1885), ss, 83, 54 cl. (3), 67. 


The plaintiff brought a suit for arrears of rent in 
respect of an agricultural tenancy which had com- 
menced with the execution of a registered kabuliyat 
for a term of three years on the 2ith May 1880, the 
defendants in the suit were the sons and son-in-law 
of the executant of the kabuliyat and they or their 
predecessor had been holding ,over since the expira- 
tion of the first term of the kabuliyat. The rent was 
payable partly in cash and partly in kind and the 
condition ag to interest contained in the kabuliyat 

was that the tenant should pay interest at 6 pies 
per rupee per mensem on the cash rent and one kotta 
perrupee per month on the rent payable in paddy: 

Held, that the provisions of &ection 67 of the 
Bengal Tenancy Act were a bar to the plaintiff's 
getting any higher rate of interest than that provid- 
ed in the section. [p. 110, col. 2.] 

Chandra Nath Sarma v. Sheikh Inamdi, 64 Ind. 
Cas: 118; 34 C. L. J. 369, followed. 

Section 67 of the Bengal Tenancy Act is not 
limited in its application to & case where produce 
rentis paid quarterly. [p. 110, col 2.] 

Bisheshar Nath Sahu v. Husani Sao, 60 Ind. Cas. 

508; 4 P. L. J. 282: (1919) Pat. 242, nob followed, 

Clause (8) of section 4 of the Bengal Tenancy 
Act is not só exhaustive a definition which includes 
every kind of arrearsof rent. It only deals with cases 
of rent payable in instalments, [p. 110, col, 1.] 


Appesl against a deeree of the Subordi- 
nate Judge, Mymendingh, dated the 2lst 
of May 1919, modifying that of the First 
Münsif, Netrokona, dated the 5th of Septem- 
ber 1918, 


FACTS appear from the judgment, 

Babu Tarak Ohandra Ohakrabuity (with 
him Babu Profulla Ohandra Chakerbutty), for 
tlie Appellants.--The term of the original 
lease expired before the Bengal Tenansy 
Act eame into operation and the tenant 
held over. The effect of this holding over 
must be that the land was held on the terms 
of the original l2asb, on the s&me rent and 
on the same stipulations as to interest, eto. 
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. ee. 
as were mentioned in that Iéase. See 
Kishore Lal Dey v. Administrator. General of 
Bengal (1). Refers also to Alim v. Satish 
Ohandra (2) and Kali Nath Sea v. Tratlokhyé 
Nath Hoy (3). See also Lal Gopal Dult 
Ohowdhrg v. Monmatha Lall Dutt (4) and 
Sreematt Pramada Sundari Sarkar v. 
Ledu Maitabar (5). The defendants are 


thus liable to pay interest at -the rate 
stipulated in the original — kabültyát. 
Then as to tha rent payable in kind 


section 67 of the Bengal Tenancy Act has 
ho manner of applieation. Sse Ezsheshur 
Nath Sahu v. Husant Sao (6). The expression 

“arrears of rent” is defined in seetion 54 
clans (3) of the Benga! Tenaney Act, whieh 
must be read with section 53 of the Ach. 
This latter section applies only to money 
rent, Theréfore, so far as the produca rent 
is sonserned, sestion 67 is no bar to the 
plaintiffs’ recovering interest at the stipulat- 
ed rate, The faci that the sontrastual rate 
of interest amounted to a hard and uncon. 
saionable bargain eannot be a ground for 
disallowing the same. 

Babu -Bérendra Kumar De, for the Re- 
spondents..-It is net necessary for me to 
rely upon the finding that the transaction 
was a hard and unconsesidnable bargain, I 
rely only upon sestion 67 of the Bengal 
Tenanéy Act and invite your Lordships’ 
attention to Ohandra Nath Sarma v. Shetkh 
Thamdi (7). There it bas been -laid down 
that the tenant holding over is not liable 
to pay Interest on the arrears of rent more 
than that mentioned in seation 67 of the 
Bengal Tenansy Act. With regard to the 
produse rent it cannct be seriously argued 
that sestion 67 has no application. The easa 
reported as Bisheshar Nath Sahuy. Husanz Sao 
(6) is based on a misconeeption of the desi: 
sion of the Privy Council in Hemania Kumari 
Deb: ý. Jagadindra Nath Roy (8). The 
definition of arrears of rent contained in 
élause (3) of seation 54 of the Bengal Tei- 
aney Aet is not exhaustive. 


(1) 2 C. W. N. 308. 

(2) 24 C, 37; 12 Ind. sect s.) 690... 

(3) 26 C. 815, 30. W. N, 194; 13 Ind, Dec, (x. s.) 
805. ° 

(4) 32 O, 268; 9 C. WON, 175. 

(5) 24 C. W. N. olii (152) notes. 

(6) 50 Ind. Oas, 506; 4 P. L. J. a a Pat 242, 

(7) 64 Ind, Cas, 118; 34 O. L, J. 3 

(8) 22 C. 214; 21 I. A. 131; 6 Sar. Es C. 1. 478; M 
Ind, Deo. (N, s.) 144, * 
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Babu. Tarak Ohandra Ohakrabutty replied. 

JUDGMENT.—This appeal arises; oui of 
a suit for arrears. of rent, and the only 
point to be desided is the rate of interest 
‘to be given to the plaintiffs on the arrears, 

The tenancy commenced with the execution 
of a registered kabuliyat for a term of three 
years on the 25th May 1880 and the defendants 
in this suit are the son3 and son-in-law of the 
execatant of the kabultyat and ‘they or their 
. predecassor | have been holding over sinee the 
first . term of the kabuliyat expired. The 
kabuliyat ‘provides for payment'of 24 rupees 
in eash and 3 aras of paddy, or in lieu of 
. the paddy 12 rupees per annum, The 
éondition as to interes} contained in the 
habuliyjat is that the tenant should pay in- 
terest. at 6 pies per rupea per mensem on 
the. gash rent and one colta per rupee per 
month on the rent payable in paddy. Both 
the lower Oourts have held tkat the plaintiffs 
. eatnot geb intereat at higher rate than 12} 
pér. cent, per annum. This finding is basei on 
de grounds, firstly, that the eontract for 
nterest was a hard . and unconscionable 
bargain, and, secondly, that the -provisions of 
section 67 of the Bengal Tenansy Act are 
a bar to the plaintiff's getting any higher 
rate of interest than that provided in. a 
section. 

On appeal both. these seounda were akan 
ed. . But the learned Vakil for the respond. 
ent was content to rely on the application 
. of sestion 67 and the question of the effect 
‘of the finding that. the bargain was hard 
and unconseionable was not argued. As 
regards. the effect of sestion 67 the point 
has recently been considered by a Division 
.Beneh of this Court in the ease of Chandra 
Nath Sarma.v. Sheikh Inamdé .(7).. In 
that sase it is pointed out that there has 
been divergence of judicial opinion as. to 
. the effeet of holding over and the more 
important eases dealing with this point are 
there disoussed. On behalf of the appellants 
it is strenuously urged that when a tenant 
holds over there is no new seontrast entered 
into which wonld make the provisions of 
seetion 178 of ‘the’ Bengal Tenarey Ast 
applicable and that consequently there is no 
bar to recovery of interast under the terms 
of the original eontract if that is made before 
the passing of that Aet. This contention is 
overruled by the desision above cited. That 
decision bas been attacked, We do not think 
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that we should be justified ‘in referring the 
matter to a Fall Bensh. On beha'f of the 
appellant cur attention has been drawn to 
another resent desision in the case of Sree- 
matt Pramada Sunduri Sarkar v, Ledu Maltabar 
(5), Second Appeals Nos. 167 and 2269of 1918, 
decided on the 38rd June.1920. A short 
note of this cass appears in 24 Caleatta 
Weekly Notes, (Xotes Portion) Olii, On 
examination of the judgment we find that 
it is of no assistanca to the present fase. 
The judgment itself does not state the fasts. 
From the paper-book it appears that no ques- 
tion of the applisability of sestion 67 was ever 
raised. The lower Appellate Court in that 
tase refucsd the interest arbitrarily on 
the ground that the bargain was hard and 
unsonscionable. The tenansy held by the 
defendant was Osat nim hcwlı or per- 
manent tenure and, therefore, that oase 
would be covered by the Fall Boneh sate 
in Lal Gopal Dutt Ohowdbry v. Monmatha 
Lal Dutt (4). The facts of tha present 
ease cannot be distinguished . from the 
fasts of the case of Ohandra Nath Sarma 
v. Sheikh Inamdz (7) alraady referred to nnd 
we follow that decision, 

One other point was argued. It was sone 
tended that so far asthe rent in kind was 
concerned section 67 would have no appli- 
cation, This contention is based on a 
desision of the Patna High Court, Bisheshar 
Nath Suhu. v, Husanj Sao (6). With all 
respeat to the learned Judges who desided 
that -ease we are ‘anable to agree with them 
that section 67 is inapplicable to a case of 
produsa rent whieh is not paid quarterly, 
That’ desision is based. on the decision of 
their ' Lordships of the Judieial Oommittae 
in Hemanta Kumari Debt v, Jagadindra Nath 
Roy (8). That decision has been sonsidered 
in two reported cases of this ' Court, Narendra 
Kumar Ghose v. Gora Chand Poddar (9) and 
Monohar Mukherjee v. Khetra Nath [Paresh 
Ohandra Mukherjee (10) and ib has been held 
that their Lordships of the Judisial Committes 
did not rule that the whole of the section 67 
is limited in its applieation to sases where 
rent is payable quarterly, We do not see 
any reason why sestion 67 should not be 
applicable to interest on arrears of paddy. of 
rent paid annually. On behalf of the appele 

(9) 33 C. 683; 3 O. L, J. 391, 


(10) 19 Ind, Gas, 625; 18 O, L, J175, at. p. 176; 1 
g. W, N. 830, " | 
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lanis, ib is contended in support of. this 
objeetion that arrears of rent is defined by 
section. 54 elanse (3) and that elause.mvst 
be read with sestion 53 which applies only 
40 money rent. Olause (3) of sestion 54 
is not ad exhaustive a definition whieh 
ineludes every kind of arreara of rent. It 
only deals with eases of rent payable in 
instalments, It would "he &bsurd to hold 
that all arrears of rent were sovered by 
this definition, otherwise rent payable an- 
.musl]y would never.fall iu arrear, 

.For these reasons, we hold that this 
appeal fails and must be dismissed with 
. Bosta, 

. B, N. 


Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONR'5 


" * COURT. 
APPEAL FROM APPELLATE Decree No, 44 or 
1919. 


. + ‘Augnst 16; 1921. 
Present::~-Mr. Prideaux,.A. J.O. — *: 
^S VITHOBA —PLAINTIFE-— ÀPPELLANT 
: corsus 
W AMAN— Dereupant— RESPONDENT, 


Hindu Law—Mitakshara—Insanity—Inheritance and - 


Partition, exclusion from—Insanity need not be con- 
genital, 


Under the Mitakshara, Law, a person is disqualified 
from succeeding to property, if he is insane when 
the succession opens, and cannot demand a partition 
or share Fou when it actually takes place, [p, 112, 
cols. 1 & 2, 

Ram Singh v. Bhani, 32 Ind. Cas. 127; 88 A. 117; 
14 A. L.J. 11, followed. . 

Insanity, asa ground for exclusion from inheritance 
Eo em Law, need not be congenital. [p. 112, 
eol, 2. 

Muthusami Qurukkal v. Meonammal, 55 Ind. Cas. 
576; 48 M. 464; 88 M. L J. 291; (1920) M. W, N. 2:8; 
27 M. L, T, 329, followed. 

Appeal against a decree of the Distriet 
Judge, Wardha, dated the 23rd November 
1918, confirming that of the Subordinate 
Judge, No, 1, Wardha, dated the 6th 


August 1916, 


INDIAN: CASES. 


dtd 

Mr. W. V. -Gharpure, for the Appallant. 

Mr. V. Bose, Sir Bipin Krishna Bose and 
Mr, S. E. Mangrulkar, for the Respondents. 

JUDGMENL,—Vithobs, son of Harbaji 
. Rajput, a lunatie suing through his next 
friend and eorsin, one Bajiras, claims from 
.his two wives and Waman, his 809, 
partition of his ancasiral estate situated in 
the Wardha District. The District Judge, 
‘Amroati, had in 1913 declared Vithoba to 
bs a lunatis under Aet XXV of 1856, ap. 
pointing the son guardian of the lunatio's 
person and property. The ease was tried 
_on the following issues :— 

(1) Should Bajirao be allowed to ast ag 
the next friend of the lunatie plaintiff ? 

(2) Oan the Iunstis claim partition of 
ithe family property? 

Tha Trial Court fonnd the sesond  issne 
.iu the negative, and als found against 
Bajirao aciipg as the next friend. The 
-suit was dismicsed. The lower Appellate 
Oourt dealt with tke single question 
whether a lunatie san claim partition and 
confirmed the finding of the Trial Oourt 
.in.this respest, B 

Again in this Court the sale question 
is whether Vithoba, an admitted -lunatic, 
ean sue for partition, . 
| .For the appellant only one case exastly 
.in point has been quoted, namely, Hotchand 
. Qulabrai v. Manghunmal Qulabrat.(1), in 


, whish two of three Judges of the Judicial 


Commissioner's Oourt held, to quote the 
head-note: A eo-parcener who has become 
a Innatie subsequent to his birth can, during 
' his Innacy, maintain a suit for partition of 
his share in the joint family property. Hoe 
has vested rights in snch property’ by 
birth whieh sre xot divested by his subse. 
quent lunaey. ” 07 ; 

Mayne in his well-known book on Hindu 
‘Law writes :— 

" Persons who labour under any defeat 
which disqualifies them from inheriting are 
equally disentitled to a share on partition, "' 
(Paragraph 484.) 

And also dealing with the question of exelu. 
sion from inberitanee the same author writes 
in paragraph 594 :— B i 

"As to mental infirmity, it-has been held 
that the degree of insapacity whieh amounts 


" 


— (1) 29 Ind, Oas, 42; 8 S, L. R, 279, 
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to idiocy i8 not utter mental darkness. It 
Iá suffisient if the person is, and has been from 
his birth, of such an unsound and imbacile 
mind as tó be incapable of inatrustion or of 
‘dissriminating betwéen right and wrong. He 
mist, in short, be one whom it would 
bé impossible to deseribea as a réasoning 
baing. ” 

RN orz,—It appears probable that dn this 
passage the words “ineapacity” and '' idiooy" 
have been intershanged by a printer’s 
‘error. - 

Shastri at: page 260 of his book on Hindu 
Law quotes the text of Manu governing the 
wage às follows :— 

" An impotent person and an onteast ara 
‘exeluded from “b share of the heritage, ‘and 
so are those deaf-and-blind- from-birth, as 
well as madimen-idiots-and-the-dumb and any 
others n are dévoid of àn organ of sense or 
‘action, ” 
| At Dade 378 of the same book thé author 
writés — 

" Insanity. i6 & distase of the mind, which 
.n66d nob be dongénital nor insurable to 
exelude from inheritanse the person: affected 
théreby at the time the succession opens. 
And aleo a mombér ‘of a joint family goverri- 
ed by the Mitakshars will be presludèd from 
‘participstitig’ in a thare as co-parcener if at 
the time cf partition he is affected by in- 
sanity, although ha 


the anséstral property from his birth, p 


The cases direatly in point .are Wooma 
Pershad Hoy v. Grish Ohunder (2), Ram Sahye 


v. Lalla Laljee Sahys (3) and Ram Soonder ` 


Roy v. Ram Sahye (4), On the question 
‘whether an insane person can inherit 
under Hindu Law it was held in Ram Singh 
V. Bhani (5). that a person is disqualified 
rom succeeding to property if he is insane 
when the. suecession ‘opens, whether his 
insanity is curable or ineurable : and the 
question was decided i in the same manner in 
Deo akih v. Budh Prakash (6). by the Judges 


- (3.100. 689 at p. 641; 8 Ind, Jur. 617; 5 rid. Dac. 
p g.) 429. 

(8)8 0. 149 ds .158; 9. 0. L.- È. 467; 6 Ind. Jur, 
; BOB; 4 Ind; Dec, (N. 8.) 95 

(4) 8 0. 919; 7 Ind. Jur. 85; 4 Ind, Des. (x. s.) 598, 

(5) 32 Ind. Oas, 127: 88 A. 117; 14 A. L. J. 11. 

(6) 6 A, 609, A. W. N. (1888) 105; Sod. Deo. 
(x. fi.) 442, 


INDIAN OASKS: 


wis free -from that - 
‘diseate before, and ‘did: aequire a right to ` 


[1032 
of the Allahabad High Court. So lar "Baok 
as 1879 it was held in Dwarkanaih 


Bysack v. Denobundho Mullick (7) that à mad 
msn sould not inherit, and insanity was held 


‘by their Lordships of the Privy Conniil 


to bs a bar to inheritanée in Babóo 
Bodhnardih Singh v. Báboo Omrazo Siri 
(8). It seems clear that  iüsanity, as 
a ground of exclusion from inheritatios ündér 
Hindu Law, need not be congenital : Méthi- 


"samt Gurukkal v. Mednammal (9). The weight 


of authority. is, therefore, to the eifect ‘that 


insanity at the time when the sudsegsion opens 
“ib &üffisient to disqualify, and that under the 


Mitakshara Law a person who is at tha tinie 
insane is pot entitled to ‘share üpon 
a. partition in .& joint family; if he is 
not entitled to share he i8 not entitled to 
demand partition. The view taken by the 
twolower Courts is eorreot. 


lt is unnecessary to deside, nor bas it been 
argued, whether Bajirao could aet as the 
next friend of the plaintiff. This appeal is 
dismissed with sosts and I direst appellant to 
pay respondents’ costs. 


N. K. Arpeal dismissed, 


(7) 18 W., R, 305 at p. 3812; 9.B, L. R. 198. 

(8) 13 M. I. A. 619; 16.W.. R. P. O. ;GB. L. R. 
P. C. 509; 2 Sar. P; C. J. 607; 20 E. R:645. 

(9) 58, Ind. Cas. 576; 48 M.:464; 88 M. Ti. J. 291; 
(1920) M. W, N. 253;. AN L. T. 829, 
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4 ' LAHORE HIGH COURT. | 

Crimisan APPEAL No. 902 or 1921. - 
. Maroh 3, 1922, - 
Present:—Mr. Justise Ssott. Smith 
and Mr. Jusiise Broadway. 
Mahant NARAIN DAS —Cosvror— 
< APPELLANT 
versus 


< EMPEROR—Responpent. 

Criminal Procedure Code. (Act V.of 1808), s. 288— 
Statement made before Uommitting Magistrate—Trana- 
fer to Sessions record —Evidence -Act (I of 1872), ss. 
105, 114 ill. (b), 188, -164—Cross-eramination of 
witness by party producing him—Accomplice—Corro- 
boration—Confession of co-accused —Penal Code (Act 
XLV of 1860), ss. 100, 102—Right of private defence 
of. body, when commences, 

The ‘Sessions Court has absolute discretion to 
allow the statement of a witness made before the 
Committing Magistrate to be transferred to its 
own record under section 288 of the Criminal Pro- 
cedure Code, but it should not allow the statement 
tu be read out to the witness before the defence has 
had bo opportunity of cross-examining him. [p. 123, 
col, 2 

A Public Prosecutor is not bound to produce wit- 
nesses whom he considers to be false and the Court 
should not allow him to cross-examine prosecution 
witnesses immediately they are produced. [p 123, 
cols, 1 & 2.) ` 

The burden of proving the existence of circum. 
stances bringing a case within any of the general 
exceptions of the Penal Code rests upon the acoused 
and section 105 of the Evidence Aot says the Court, 
shall presume the absence of such circumstances, 
[p. 182, c0]. 1] > 

Section: 133 of the uideo Act lays down the 
rule oflaw regarding ihe testimony of accomplices, 
and section 114, illustration (b', is merely a guide to 
assisb the Court, though in a vast majority of cases 
prudence requires that there shall be corroboration. 
No hard and fast rules can, however, be laid’ down 
to regulate the extent and nature, of this corrobora- 
tion, this being dependent entirely on the circum- 
stances of each case. [p. 183, col, 2. 


- Balmokand v, Emperor, 28 Ind. Cas. 738: 17 P.R. 
1915 Cr; 11 P W, R. 1915 Cr, 16 Cr. L. J. 354; 245 P. 
L. R. 1915, Barkat Ali v. Emperor, 86 Ind. Cas. 86), 2 
P. R. 1917 Cr,; 18 Or. 1 J. 29, relied upon. 

Mamun v. Queen- Empress, “Id P, BR. 1894, 
Emperor v. Nilakanta, 14 Ind. Cas 849, 35 M. 247; 
(1912 M. W. N. 207; 18 Or, L. J. 305; 22 M. L.J. 490; 
li M, L. T. A Supp, referred to. 

The evidence of one approver cannot be said to 
corroborate that of another except where both have, 
at the earliest opportunity, and before there has been 


any chance of corroboration, deposed to the same, 


acts 33 having been committed by a particalar 
accused person. [p. 148, col. 2; p. 149, col. LL] 


The Court should insist on there being. unanimity 
as to the incidents deposed to, or a sufficient number 
of them, by two approvers before. their unéorro- 
berated testimony is deemed sutficient to war rant a 
conviction thereon. (p. 149, col, 1,1 
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_A-confession made by aco-acoused after the whole 
of the prosecution evidence has been recorded can 
be used as evidence againsb the person making it, 
but cannot be used as against his co-accused either 
as evidence in itself or as corroboration of the 


. testimony of an accomplice. [p 134, col, 2.] 


Section 100 of the Penal Code gives the right of 
private defence of the body only against actual 
assailants, ib does not authorise the killing or 
causing of hurt to persons who may in the future 
when re-inforced by others become assailants, The 
right arises only on the occurrence of an offence,’ or 
of an attempt to commit an offence, and as soon as 
a reasonable . apprehension of danger to the body 
arises from an attempt or threat to commit the 
offence, though the offence may not have been com- 
mitted, [p 187, col, 2.] 


Angel from an order of the Additional 
Sessions Judge, Gujranwala at Lahore, dated 
the 13th Ostober 1921, 


Messrs, Hasan Imam, B. B. Puri and Ram 
Lal, for the Appellant, 

Mr. H. A, Herbert, Government Advocate, 
and Pandit Jawala Parshad, R. B., .Pablis 
Prosecutor, for the Respondent. 


JUDGMENT,—On the 20th of Fabruary 
1621 a very serious ossurrenae took place 
inside the enclosure of the Janam Asthan 
Gardwara at Nankana in the Sheikhupura 
Distrist, in the eourae of which a number 
of persone, estimated at 130, lost their lives, 
The majority of these persons are said to 
have been killed inside the enelosure of the 
shrine. buf a fòw, as will bə shown here- 
after, were killed outside in the vicinity. 
In sonnestion with thia oscurrense Narain 
Das, the Mahant of the shrine, and 50 other 
parsons were sommitted to take their trial 
before the Additional, Ssssions Judge of 
Lahore on aharges under seociion3 302, 148, 
149, 201, 109,and 114, Indian Penal Uode, 
Ont of thoss 51 persone, ‘ndar Singh, acsue- 
ei No. 45, died in jail befora, the trial 
eommiense and the sharge; against ascased 
No, 17, Abdul Karim, was withdrawn by 
the Government Advocate during the trial, 
‘Oat of the remaining 49, 16 were asquitted, 
8 parsons, namely, Mahant Narain Das, Hari 
Nath, Kadir, Nur Sadin, Atma Ram, Surain 
Singh, Ranjha and Rehana,were convicted 
of. murder and of rioting armad with deadly 
weapons under gestion 302, read with sostions, 
149 and 145, Indian Penal Code, and. 
ware sentanoed to death, Hight others, 
namely, Piara Singh, son of Hari Singh, 
Jiwan Dss, Arajan Das, Kaman, : Piar, 


e ^. 
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Singh son of Sunder Singh, Balak Das, 
Jetha Singh and Jagat Singh were convieted 
of murder under section 309, real with 
gestion 149, Indian “Penal Ocde, and of 
rioting armed with deadly weapons under 
gestion 147, Indian Penal Uode, and were 
sentenced to transportation for life. The 
remaining 17 persone, namely, Gul Akbar 
Khan, Ashig alzas Sher Baz, Nur Muham- 
mad, Rahman, Nek Muhammad, Aziz Ul'ah, 
Abênllah, Ismail, Muhammad Adam, Abdul 
Karim, Abdul Wali, Lal Muhammad, Imam 
Gn}, Sayyad Fakir, Mehr Ali, Gul Ahmad 
and Lal Das, were convic'ed under seetion 
20], Indian Penal Code, of eausing the 
- disappearance of evidence of the sommia- 
sion of an offense punishable with death 
and were ren'eneed to seven years’ rigorous 
imprisonment eash, 

From this order the folowing eleven 
separate appeals have been filed to this 
Court: Crithinal Appeal No. 902 by Mahant 
Narain Das; No, £04 by Ranjha and Rehana, 
No. 906 by Surain Singh; No. 1065 by 
Kaman and Piar Siogb, son of Sunder 
Singh, Jetha Singh and Jagat Singh; No. 
983° by Piara Singh, son of Hari Singh, 
and Jiwan Das; No. 954 by Lal Das; No. 
1066. by Balak Das and Arjan ‘Das. Mr. 
Hasan Imam, Advocate of the Patna Bar, 
appeared in the above appeals in‘this Court. 
With him: appeared Mr. Bhagat Ram Puri, 
Advosate, and Mr, Ram Lal Advoeate, 
exeept in the appeals of Surain Singh, 
Piara Singb, stn of Hari Singh, Lal Das 
and Jiwan Das for whom Mr, -Dhanraj 
Shah appeared along with Mr. Hasan Jmam ; 
Oriminal Appeal No, 908 by Kadir and 
Nur Sadin for whom Mr. Miran Bakhsh, 
Advotate, appeared ; Oriminal’ Appeal No. 
905 by Atma Ram for whom Mr. Bhagat 
Ram, Puri, ‘Advosate, appeared; Orimiral 
Appeal No. 917 by Hari Nath for whom, 
Mr, ‘Ram Lal, Advocate, appeared : Oriminal 
Appeal No. 907 by 16 persons 
under. gestion 201, Indian Penal Code, td 
seven years’ rigorous imprisonment, for 
whom Mr. Miran Bakheh, Advoeate, appeared, 
Mr. Herbert, Government: Advoeste, and 
Pandit Jowala Parshad, Publio Prosesutor, 
appeared for the Crown, 
disposes of all these appeals. '. 

The shrine at Nankana is dedieated to 
Guru Nanak and is called the Janam 
Asthan Gurdwara, or the: brith plaée Gure 


$ e 


rentensed. 
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dwara, Guru Nanak having been born at 
Nankana. The history of the shrine is 
tbus given in, & letter No. 210/6, dated 
the 7th April 1906, from O. J. Hallifax, 
Esquire, Deputy Oommissiner, to H. -J. 
Maynard, Esquire, I. C. S., Commissioner, 
Lahore, & copy of which was filed by Mabant 
Narain Das along with his wrilten state- 
ment :— 

"In the middle of the 17th sentury Bava 
Lajpat Bedi, a descendant of the Garn, 
visited hia birth place and -bailt a shrine 
there whieh was called Janam Asthan, A 
litila later other shrines were bailt. When 
these shrinés had been esteblished, Ham, 
mun, an Udas!, and after him Dani Chand 
Udast, and Natha Singh, a Nirmala Sadhu, 
as Hammun'e aesistants, were appointed ta 
look after them, and the chelas of these. 
Sadhus who have inherited directly through 
ihem have ever since been in possession.” 


From the above it would appear that 
the Sadhus have : been the managers or 
Mahants in possession ofthe Jauam Asthan 
shrine singe it- was founded more than 
250 years ago and would naturally consider 
themselves entitled to re‘ain possession as: 
such, and would be entitled to resist ate 
tempts to dispossess them by unlawful 
means, Narain Das Uda:z, appellant, was 
the Mahant of the'&hrine at the time of the 
ocsnurrense—20th February. Like the Ma- 
hants of many other shrines in the Parjab’ 
he is an Udast. According to Maeauliffe'u 
book. on the Sikh. Religion, page 79 c of 
the Introdustion, we findthat "there were: 
thres great':chisms of the, Sikh religion 
which led to the fdlsifieation of old, or 
the eomposition of new, Janam Sakhis, The 
sshismatias were known as the Udasis, 
the Minas, and the Handalis, The frst 
sshism of the Sikhs began . immediately 
after the demise of Guru Nanak., - Some. 
of his followers adopted Sri  Ohand, hia 
elder son, as his suecessor, and repudiated 
the nomination ` of . Guru. Angad. The. 
followers of Sri Ohand were tsrmed Udosis. 
or the solilary, and they now : sonstitute 
& large body of devout and earnest men," 


The ortholox Sikhs, who follow all the 
ten Garus, are, or profess to be, dissatisfied . 
with the management of the Gurdwaras, and 
in the autumn ‘of 1920 a-Oommittee consist« - 
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ing of 175 members from different parts of the 
Provines and known as the Gurdwara Par- 
bandhak Conmittse-was formed in Amritsar 
for the management of all Sikh Guriwara3 
and othok religious institutions of she Sikhs 
and for tha purpose, if nesessary, of taking 
porssssion forcibly of sueh plases, Sze in this 
connection the note on Sikh agitation pre- 
pared by P, W.No. 17, Hakim Ikram. al- Hag, 
Dapaty Superintendent Police, O. I. D. In 
the course of his note this witness states 
that on the  21st.29nd November !920 
a pàrty of Akali Sikhs seizel the Panja 
Sihib shrine at Hasan Abdal, and on the 
28th of Dasemb r the Eashiotia Sania Gar- 
dwara in the Sneikhupura Distriet was seiz2d 
by a Sikh jatha and the Maihant was 
expelled. Fearing a similar fate the Mahant 
of the ‘Nankana Sahib - shrine of the 
sane distriot sollested a numbar of support- 
eri with ‘a view to offering resistance 
shonld “his ‘shrine be attacked. [n January 
1921 the Gurdwara at Ohohala village in 
the Amritsar District was seizid by a pariy 
of -Sikhs of the Manjha. -At Tarn Taran, 
in the Amritsar District, a aollision oscarrad 
on: tha 23th January 1921 bat ween the 
 pujaris and the reforming party in whieh 
& number of persons were injured, two of 
whom’ have sinee died. The seizure of 
$hese shrines "was quits saffisient co mike 
«the Mabanis of ‘other’ shrines, including 
Mahsnt Narain Das, appellant, apprehensiva 
that the: Sikhs might some and' take foroi- 
ble possession of their shrines- too, In 
cansequense, he applied to the' authorities, 
B8 he himself admits in his written state- 
iment (pages 310—312 of- the printed 
paper-b20k), In paragraph 4 òf this s‘ate- 
mont he says: “Being apprehensive of attack, 
I approached every quarter for “help and 
assistanse. I had an interview with Mahatma. 
Gandhi at Lahore, and“ he~ promised b) 


speak to the Sikhs, whioh- lie did-in the. 


Annual Laagne Meeting at S:ahore.~~I also 
made’ representations to His Exeellenoy the 
Governor, to the. Members of the Hxesutiva 
Ooancil and to tho -“Miniaters, I laid my 
case before nearly all: nigh Police Officials; 
particularly Mr, Bowring and Mr. Mercer. 
I waited in a’ deputation on the  Hon'ble 
Mr, C, M. King; ‘then: Oommissioner; 


Lahore Division, ahd ` pleaded for protection. 


against apprehended attaek, : whieh every. 
abject: ‘gan’ ‘of right- démand- -of-duly estab» 
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lished Government.” In paragraph 5 he 
states that he was told by the Commissioner 


.and other responsible Government Offisials 


that this was a religious matter, and he 
was to make his own arrangements, In the 
absense of getting any help from the 
authorities he admits in paragraph 8 that 
he engaged Pathans as chautidars who Kapt 
watch cutside the shrine and also ‘took 
steps to put the shrine in a state sapable 
of dafenea and even made arrangements for 
storing food aud other provisions insiJe the 
Gordwara in cəse of a seige. He also 
admits in paragraph 9 that ha possessed 
a revolver and two guns and that he pur- 
chased a sertain quantity of ammunition 
and had praviously also bought ammn- 
nition for sport. In paragraph 11 he says 
that his instructions to the, Pathans and 
his adherents were only to repel all attasks 
to saiz3 possession of the shrine and that 
firsarms were to be used only as a‘ last 
resort. i 

The Mahant’s statement. as to the ap- 
plisation made by him -for ’ protection ta 
tha authorities was" borne out by the evi! 
d3a03 of sha Ê,llo wing witneaiB3 : — 

P W. No. 128 Mr: I. W, Bowring, — 
intendent Police, O f- D. (paga 24) of 
the pap r book) says : “Tha Makant appealed 
to me personally that he was afraid of 
being dispossessed by the ‘Sikhs. “On the 
first ossasion hs did so at the Nankana fair 
in Novembar and later on ha cime to see 
me at my offiss in Lahore, I ‘did- not 
tell him whether he could have Polics'pro- 
teation or not. ‘It was not in my pro: 
vines," . 

D. W. No. 97 Mr. C. M. Kiag, (paga 
426 of the paper-bsok) says: “On ‘one 
ossasion a large number of Mahants sama 
io'ms. They wanted Government to protest 
the shrine generally. I did not supply tha 
protection on behalf of Govarnment ‘that 
they wera seeking. Thare wasa eonferencd 
of Governmont Offisiala about tha: Gur 
dwaras. It was desided that thera should 
bs no defending of the QGardwaras by 
Polise fores." It is also slear from thé 
evidenca on the resord thak” tha Gard wara 
Parbandhak Committee were contemplating 
interference with the managément ot c the 
Shrine at Nankana, gi 

D. W. No. 76 is Sardar Sandar Singh, Honoi, 
rary Magistrate and Jagirdar'and Probident of 
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the Gurdwara Parbandhak Committee. In 
the course of his evidence he states that 
.Xhere was sertainly a resolution of some 
date whish he sould not remember that 
‘an opan letter was to be addressed to a 
Makant or Mahants and thatit was desided 
to write to the Nankana Mahant that if 
a satisfactory reply was not reseived, a 
Diwan should be held at Nankana to dississ 
the matter. The 4th or 5th of March was 
probably the date fixed for this meeting 
at Nankana. 

D. W. No. 153 Sardar Sardu! Singh 

MAyB (page 465 of the printed paper-book) : 
“l have been interested throughout in the 
Gurdwara movement and have taken a 
prominent part in if, The Sikbs several 
timés asked Government to help them to 
reform. the Gurdwaras but without resulta. 
The Parbandhak Oommittes was formed for 
the reformation of the Gurdwaras before 
the Nankana osourrense, The Committee 
warned the Mahant of Nankana to reform 
abuses in his Gurdwara, It is sorrect 
ibis the Committee gave him notiee that 
the Sikhs would be obliged to turn him 
ont at the Diwan of the 3rd or 4th Maroh 
if he did not institute reforms. I think 23rd 
Phagan was fixed’ for a Diwan at Nan- 
kana.” It appears from the calendar that 
the 23rd of Phagan sorresponded with the 
_Bth of March 192% - 

In sonsequense of the forcible seizure of 
‘shrines in various parts of the Provinoe 
the Mahants desided upon having a meeting 
in Lahore on the 20th February 1921 to 
consult together as to what steps should ba 
taken for their protection. It is eammon 
ground that Mahant Narain Das wasin Lahore 
in eonnection with this conférenee on the 
18th of February and that he reiurned to 
Nankana by train arriving thera: on the 
‘morning of the 19th, The shief day of 
the eonferenee was to be the 20th of 
February and on the evening of the 19th 
the Mahant went to the station at Nankana 
in order to proseed to Lahore. When he 
was in the train there waiting for it to 
start he was informed that a jatha or band 
of Sikhs was at Buebiana, coma ssven miles 
distent, and fearing that this jatha was 
on its way to Nankana to take forcible 
possession of the shrine he gave up his in- 
tention of proceeding to Lahore and returned 
to his baithak whieh adjoina the enclosure 
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of the Gurdwara. At the same time he 
had sent some of his adherents to find ont 
what the movements of the jatha said to be 
at Buehiana were end learnt that it bad 
protecdad to some other plass, It, therefore, 
appears probable that he did nob antieipate . 
any immediate sttask by the Sikhs on hig 
Gordwara snd went to rest on the night of 
the 19th Febraary feeling fairly sesure. 

We now proeeed to quote two paragraphs 
from page 2 of the learned Sessions Judge'a 
judgment which shows what he finds to 
be the maiu fasta of the oecurrenos of the 
20th Febreary. 

“On the night of the l9th Fabruary a 
body of Sikhs of uncertain numbers gathered 
from various villages in the neighbouring 
Lyallpur Distriet, and under the command 
of one Lashhman Singh of Dharowal in 
that District, marahed through the night to 
Nankana with the object of taking possession 
of the Janam Acthan shrine in the name of 
the Sikh reformation party. Although they 
were styled a jatha, a name which implies 
some sort of organisation, they were in faat 
a mere rabble. 

“They arrived at Nankana about daybreak. 
and most of them marshed straight into the 
four walled enslosurs surrounding the abrine 
or Gurdwara, This enclosure has a prineipal 
entrance facing the east called the Verahani 
door whieh leads into a porgh or deorht, an. 
other door on the south fasing the Bazar and 
ealled the Bazar door, and a third door on 
the west, The Sikhs found a few early. 
morning worshippers and a Pajari namei 
Thakur Das conducting a servies in the shrine 
proper and some of the Mahant’s tenants, who 
were supposed to be on guard but were in fact 
asleep, in a verandah of one of the enclosure 
walls. Thakar Das was pushed ou&rouchly 
but no particalar harm was done to him, 
No one else was molested. The doors wera 
shut but the guards were allowed to essaps 
by the Darshani door. Meanwhile, a crowd 
of tha Mahant’s supporters began to gather 
outside the doors, some armed with chhavis 
and axes sud some with stieks. An attempt 
on the part of the Sikhs to oust the Mahant 
from the eontrol of the Gurdwara had been 
expected, but for the moment both partica 
were taken by curprise and neither had 
any definite plan of astion. Then a few 
men of the Mahani’s party glimbed on ta 
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the walls cf the éndlosure, Three or four 
of them had shot guns and opened fire 
on the Sikhs below in the  enolosure, 
while others threw- bricks of which theré 
were several heaps on the walls. This 
caused a panic, The Sikhs bolted for shelter 
into the rooms and vérindahs at the Darshani 
entranée and into the shrine iteelf. Their 
assailants admitted the main erowd of the 
Mahant’s followers, and a systematic attaak 
was made upon the hiding places of the 
Sikhe. Into these the guns were fired and 
the stiek and axe men finished off sll who 
were hot shot to death. Other Bikha who 
came up later, being either stragglers from 
Lachhman Singh's party or possibly easual 
visitors, were attacked and. pursued outside 
the enelosute walls and some were killed and 
wounded, Finally, the dead were gathered 
together in heaps, mostly within the 
Gurdwara enelosuré but some ontside, and 
burnt,” 

It is nesessary to somewhat amplify the 
above summary. After the attacks in pur- 
suit of stragglers outside the Gurdwara 
enelosure the pursuers returned, It is said 
that one Gurdit Singh then reported that the 
doors of the chaukhandt (the astual shrine of 
the Janam Asthan) were closed and that he 
cotld not open them and that there were 
probably some Sikhs inside. Upon this the 
Mahant’s adherentes went inside the Gurdwara 
' enelosure and killed a number of Sikhs who 
had shut themselves into the chavkhandt, 
When the killing was over the bodies were 
‘dragged out and thosa alréady outside having 
been eolleeted they were set on fire ir 
aoe with the help of wood and kerosine 
oil, 

It is common ground that the Gurdwara 
Parbandhak Committee had fixed the 23rd 
of Phagan, eorrespondivg to 5th Mareh 1921, 
for the holding of a Diwan or Jor Mela at 
Nankans at whieh the question of reforma in 
the Janam Asthan shrine was to be diseussed 
and it was to be seen whether the Mahant 
had instituted or intended to institute the 
reforms desired by thé Committee; and 
"whether he should be turned cut from his 
-Mahantship or not, Itis also in. evidensa and 
mot disputed that ecsrtain persons ineluding 
Lashhman Singh were to go. thera beforehand 
and prepare the langar ór, in other words, 
make preparations for feeding thé soneourss 
of people whe wera expeeted to gather, 
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The prosesution version is that the membera 
of Lachhman Singh’s tatha, who entered tha 
enalosurs of the Janam Asthan on thé mórn- 
ing Of the 20th February; had gone there 
merely with the objest of making prepara 
tions for the Diwan of the 5th March. The 
learnad Sessions Judge, however, has, after 
carefully reviewing the evidenés, conte to the 
éonclusion that Lashhman Singh and his 
party intended to capture the Gurdwara—see 
page 5, lina 20 et seg of the judgment; He 
has discussed the question at length in the 
jadgment from paga 3, line 22, to paga 5, line 
32, He points out at pags» 4, line 3i, that 
"there ia plenty of evidenca on the prosacu- 
‘tion side that Lachhman  Singh's party shut 
the doors of the Gurdwara enclosure when 
they entered and plased guards over them, 
e.g. the statements of worshippers sueh as 
Balak Nath (P. W. No, 27), Barkat Singh 
(P. W. No. 45), Ladha Mal (P, W. No. 57), 
Piara (P; W. No. 61) and Radha (P, W. 
No. 110), of Jowala Singh (P. W. No. 51), 
Harnam Singh (P. W. No. 32) and the 
guards who are tenants of the Gurdwara 
lands, namely, P. W, Nos. 64, 65, 67 to 76 
and 91 to 93, That the Akális interrupted 
the seryies and turned out Thakur Das 
Pujari is proved by the evidence of Thakur 
Das himself, Ghani Nand, (P, W. No, 247), 
Ladha Mal (P. W. No. 57) and Radha (P W. 
No. 110) of which no rebuttal is offered." 


It is selear, therefore, that the Sikhs on 
arrival marehed straight into the enclosuré, 
turned out the worshippers and guards, shut 
the doors and put guards over them. These 
asts are prima facie evidense that Laehhman 
Singh and his party intended to take posses. 
sion of the shrine. We are not impressed with 
the learned Government Advocate’s argi» 
ments that the doors ware shut and guarded 
so that the Sikhs should not be interxupted 
in their worship. These were aeta signifying 
their intention to take possession and were in 
themselves quite sufficient for the Mahant 
and his followers to conelude that this was 
their intention. 

Some msmbers of Lashhman Singh's jatha 
were eertaiuly armed with axss, safa jangi 
(Gattle-axds) and long Atrpans, but there ia 
vary littls evidense that any of them possess. 
ed any fire-arms, Thera is. no evidense at 
all on the record that any of them used 
firs-arms. In our opinion it must be held 
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that: none ‘of the members a the jatha possess. 
Jed ‘any. 
No: less than 263 ADANG have heen 
examined on the side’ of prostchticn. They 


are elassificd as follows by the learned Ses- 
sions Judge :— 


í Police Officers testifying to the in- 


.. t wertigation and arresta a9 
'& - Medical witnesses > 8 
f Formal witner ses in connection with . 

1 . Exhibits. : 47 
T Eye ‘witresees insluding four ap- 


T -provera 

$ Alleged ‘eye witnesses regarded by 

i. «© the proseention as hostile “as 3 
Alleged eye- witnesses ercsa-examine . 

; ‘ed by the prosecution or ter dered 


fcr ercss-examinaticn we 10 
. "Witnesses tehdered. for orcsa ex- 

. `; © gmination and not questioned ... .11 
< E cr or asquaintances. of Sikha ` 
ET "killed or alleged to have been 

c. : killed S. 96 


- S Tbe approvers are Gowi, Ladha, Takiullah 


and ‘Farid, P.-W. Nos. 23 to 26. 

1 “Phe Sessions Judge in bis judgment bas 
Te cribed these witne eses and tbe way in whieh 
iey came to be given conditions! pardons. 
Takinllab and Farid. are two ‘out .of 28 
Pathars who were engaged by Mahant Narain 
Das as guards on the 3rd FE bruary—see in 
this ecnneetion: the. evidence of Shamboo 
Nath(P. W.No 140). We do not believe 
tbe'evideree cf the Pathans that they were 
not ergaced es guards but merely for the 
purpose of bvilding,a-.school, These men 
were arrested on the evening of the 20th 
February and wery.sent.-at onee to Lahore 
slong with Mahant Narain Das and others, 
and were kept in sustody in the Oentral Jail 
untilthey made statements to the Police on 
the 17th Mareb. Jonditional pardona were 
then” tendered and tbeir statements’ were 
resorded by: Diwan: Mahezh Das on the 22nd 
and 23rd Maresh, ..These are marked Exhibits 
P. D. R. and P, D. 8S. and wil be found 
printed at pages 54 to 61 of tbe book of 
Exhibite. „As pointed cut by the Sessions 
Judge, there two Patbars bad-no-opportonity 
cf meeting Gomi and Ladha between the 
20th -February and the dates on whieh their 
‘statements were recorded, Gomi and Ladha 
‘who were arrested a few days after the 
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occürrenes were kept at Nankana and were 
never sent to the Central Jail at Lahore. 
The reason given ty the Polise Officers for 
keeping them at Nankana and’ not sending 
them to Lahere was that they were expeoted 
to make confessions. We shall refer here- 
after to the evidenee of Hakim !krüm.ul-Haq, 
D.S. P, O. L D, :P. W wo. 17), and 
Faz‘ In 'am, Inspestor, O.LD. (P. W. No 19), 
which sh: ws that Gomi and Ladha were kept 
apart from each other ‘under euch sireom- 
starces that they sould not eollaborate and 
they had no opportunity of sollaborating 
pricr to making their statements to Diwan 
Makesh D's. Ladha made hia statement on 
the 10th'a'd llth March—see pages 43 to 53 
of the br: k of Exbibi's and Gomi made his 
on the 5th- pages 37 to 42 of the same 
book. The facta that; prior to the making of 
their stafements previous eoneert between 
them was highly improbeble, and that eonsert 
between them on the o» e band and the Pathan 
approvers on the other was also highly 
improbable, kave to be paid regard to in 
eonnecion with illustration (b) to sestion 114 
of the Evideree Ast which is that an acsom- 
plice is unworthy of eredit unless he is cor- 
roborated in material partienlars. 


"The learned Sessions ‘Judge at pages 12 to 
18 of his judgment has given a resumé of the 
evidenee of the four approvers which it is 
not neeeseary:for us to repeat. He also refers 
to the case of Hari Nath, appellant, who in the 
Committing Court denied complisity in the 
ossurreree of the 20.h Feb nary, but in the 
Sessions Court at the commencement of the 
trial pleaded guilty and after the conelusion 
of the pr. seoution evidenee made a long atate- 
ment fuly inonlpating himself. as well as 
other aceused persons. We shall show here- 
after that this statement cannot, in. our 
opinion, be .used as eorroboration of tke . 
evidence-of the acaomplicsa as against his 
co-aeoueed. 


The Session Jodge has divided | up the 
oscurrences of the 20th February into seven 
main incidents and rhe learned Counsel in their 
‘argrmints before us have adcpted this 
division and we eannot do better than give it 
at this plase. 

(1) Entry of Lashhman Singh’s jatha 
into tte Gurdwara enclosure and its doings 
up to the commencement of the attask ; 
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(2) Gathering ofthe Mahant’s men outside 
the southern gate and the first attack from 
the walls of the enclosure ; ; 

(3) Killing in the darshant deorhi; 

(4) Subsequent doings inside tbe en- 
Dod i. 8, the baradar? insident described 
by Takiullah and the killing of two Sikhs on 
the south wall; 

(5) Exit from the enclosure and the 
shooting of Mangal Singh by Mahant Narain 
Das; 

(6) Pursuit and killing of stragglers out. 
side the enclosure and beyond the Railway 
line after the shooting of Mehnga Singh; 

(7) The k'lling in the chaukhandt and the 
burning of bodies. 

Before addressing us upon the events of 
the 20th February Mr. Hassan Imam had 
a great deal to say about the attitude of 
the Sikhs after the ocourrenee. The shrine 
was on the 2lst February made over by tho 
authorities to, a Committee of Sikh gentle- 
mori. "There is ample evidenee on the record 


and itis not denied that after the ocsurrenca . 


hundreds or rather thousands of Sikhs, 
mostly armed with axes or kérpans, assembled 
at Nankana or in the viciaity and that their 
attitude was a threatening one. It is also 
proved and admitted that a Committess of 
Sikhs’ was constituted for the purpose of 
investigation and that the members of this 
Committee arrested people wholesale on their 
own account, They bshaved generally ina 
rather high-handed manner and interfered 
with the Polise investigation. This matter 
is dealt with by the learned Sessions Judge 
at page 32 of his judgment from which we 
quote the following :— 

: " Thereis no donb’: that the Sikhs inter- 
fered considerably to start with. This ia 
proved by Mr. Bowring, Superintendent of 
Police (P. W. No, 128) and Hakim Ikram-ul- 
Haq, Deputy Superintendent of Polise (P. W. 
No, 17). .Nine persons were released by the 
Police from actual confinement. Sixty-seven 
more were detained by the Sikhs and released 
by the Police. Ont of 40 more arrested at the 


instanee of the Sikhs 36 were dissharged, 


under Magistrate’s order during the investiga- 
tion, 

“A number of these persons have been 
ealled as defenca witnesses and although 
they complain of their treatment and some 


say that they wera told by the Sikhs that. 
they would be let off if they gave evidence 
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- against the : Mahant, -none ean repeat any : 


definite story which the Sikhs told him 
to tell. 

"Flor instanse, D, W, Nos. 2, 3, 9, 15, 17, 15 
and 34 say that the Sikhs best them but 
said nothing to them. D, W. No, 8 was merely . 
asked why he had come to Naukana, D. 
W. Nos. 4, 5, 6, 7 and 19 say that they were 
questioned by the Sikhs and told them 
nothing. D. W.Nos, 10, 11, 14, 16; 20, 28, 
20 and 62 say that they were told to give 
evidenee but not what to say. D. W. No. 22 
says that the Sikhs merely threatened him 
and others arres‘ed by them, D. W. Nos. 23 
and 25 that they were told to say what they 
had sesp, and that they said they had seen 
nothing, D. W. No. 30, that he replied that 
he had seen the Sikhs arrive armed and 
that he was berten again for saying so. D. W. 
Nos. 28, 35; 36, 42, 50, 51, 53, 54, 56, 61 and 
68 say that they were told to give evideuee 
against the Mahant and that they said they 
knew nothing. 

“Only D. W. Nos. 44, 45, 48, 55 aay that 
they were told by Uttam Singh (P. W. No. 
108) to state that they had seen the Mahant 
and others firing guns. And all these de. 
fenes witnesses declire that neither they nor 
anyone else in their pressuee yielded to threats 
or violence and consentei to giva false evi- 
dente, 

“Balak Nath (P. W. No. 27) says that his 
statemsnt was taken by the Sikh (Committee 
on 2lat Febeuary. Sant Singh (P. W. No. 28) 
says that he volanteered a statement to the 
Sikh Oommittes, whioh was  resordad, 
Atma Ram‘ (P. W, No. 31) says that he was 
arrasted and ill-traated by tha Akalis, Ha 
was one of the men released by tha Polica. 
Jai Singh (P. W. No, 64), one of the guards, 
says that he was dstained by the Sikhs 
aud was urged to speak the truth and say 
what he had sean: 

“Nong of these men except Sant Singh 
has deposed personally agaiast tha Mahant, 
although they support the prosecation on 
othar points. Sant. Singh admits that he 
had a previoua gradge against the Mahant, 
and that he was a companion and not a 
vietim of the Akalis during, the investiga- 
tion." 

Mr. Hasan Imam in particalar draw our 
attention to the evidenos of Mr. Bowring at 
paga 238 of tha printed racord where he 
gays: When 1 arrived tha Committees had 
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head quarters’ at the’ Serai. I heard from 
my offivérs that the Committees had baen 
examining witnesses. The iohabitants of 
‘Navkana ran away in larga numbers, It 
was found neeessary to appoint spesial Polisa 
Officers to enquire into the astions of the 
Sikhs.: I found’ à party of nine persons 
confined ia a kofhri in the Serai. 1 
no reason to believe that they were there 
voluntarily. Soma of , them eom plained.” 
At page 239 he saya : “Ths Cammittee had 
an armed jitha at Nankana, It waé found 
necessary to send for troop3 again and both 
eavalry and infantty eame about a week or 
ied days after my arrival. There was a 
great deal of exeitement, Many bad eharae- 
tora, 
to. anforda order and re-assute the people." 
-Diwan Mahesh Das (P. W. No. jal) says, 
seó page 253 of the printed resord-—"’ Numbers 
of Sikha arrived at Naukana on the 21st 
February. The local péaple were fecightened, 
Exéesses were sommtitted whieh commenced 
oh the 224d February, There ware dom: 
plaints of assaults, interferenos with women 
ahd. dastrnetion of Hindu pistures. Formal 
eoniplaints as we'l as Polica reports of 
cógnisable offences used to come to me in 
régard to the excdésses by the Si khs.” 


Mr. Connor, Saparintendent of Police, (P. 
W . No. 255) stated that wher His Exe»lleney 
the Governor visited Nankana on the 22nd 
February, thera were & number of armed 
Sikhs inside the Gurdwara, that whey had 
takas on their shoulders; that they wera 
shouting Sat Sri Akal, and that they gavə 
him the impress on that their attituds was 
threatening. When questioned by the learn- 
ed Government Advdcate he said that he 
donslderéd that their at:ijude was threatening 
towards the partisan; of thé Mahant and 
that the people at Nankana wera panic. 
girieken of acsount of the attitude of the 
Akalis. Mr. Hasan Imam asked us to kold 
that all this evidenes showed (high handed- 
ness on tha part of tbe Sikhs after the 
oaearrsnes of the 20sh February. He did 
fot; however, ask us to hold that any par- 
fienlar witnesses for the proceention had 
been coached by the Sikhs, In fact Fe was 
empbatié in stating that he did not in any 
way attack the sonduet of the Police in- 
vestigation, We think it is clear that the 
Sikhe did behave in a highvhandéd manner 
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after the occutrensə and we haye no doabt 
that their eonduct alienated the eympathies - 
of many of the inhabitànts of Nankana, , 
who otherwise might have given evidence 
on bahalf of the prosecution, and that. the 
Poliee in their investigation were hampered 
by their conduet. Af the sama time, our 
conclusion i) that the evidence as to ths 
attitude of the Sikha does not in any way 
tend to discradit the case of the prosecution 
or to show that the Polic) acted improperly 
in the sourse of the investigation. 

Bofore dissussing the ease of eaoh of the. 
appellants individually there are eartain 
points raised by Counsel in their arguments 
whish may sonveniently ba. ddalt with at 
this stage. 

I. Gomis presence in Nankana on thé 20th 
February, The defense produce 9 witneases, D. 
Ws. Nos. 32, 39, 57,60, 112 and 135 to 138, 
with the object of showing that Gomi. was 
not at Nankana on that day, but was at 
the sonferenca at Lahore. It is eommon 
ground that Gomi was in Lahore with the 
Mahant on the 18th February and that 
they and others returned together to Nankana 
by train on the 19th and that .on the 
afternoon of that day the Mahant, Gomi and 
others went to the station at Kankina in 
order to proseed again to Lahore for the 
chief day of the conferense whieh was the 
2Jth February. While at the station he 
Mahant was informed that thera was a jatha 
of Sikhs at Buchiana sevən miles distant, 
aud fearing that perbaps they intended to 
some on to Nankana with the objset of 
taking possession of the shrine he turned 
bask and remained at home that night, 
What the above nine witnesses for the 
defenee seek to establish is that Gomi did 
not along with others get cut of the train 
at Warburton and return to Nankana but 
went on to Lahore. The Sessions Judge 
has pointed out in detail the eontradictions 
in the evidenes of these witn:s3es and hes 
come to the eonelusion that it is impossibla 
to hold that Gomi was at Lahore on the 
20th February. He also noted that Mr. 
Petmar, who was the shief Counsel .fcr the 
Mahant, did not appearto rsly on that evi- 
dence and had not referrzéd to it in detail rior 
attempted to exp'ain the insonsiatencies in 
the evidenes which seonvineed the Judge 
that it was false. In this Court also Mr, 
Hasan Imam merely gave us. the numbers. 
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of-.ths witüessos, but did not: read cut their 
evidence nor attempted to convince us that it 
should be arcepted. We agree with the 
Sessions Judge that it is false avidense, 
Moreover, we thiok if highly improbable 
that Gomi wonld hava- been ohosan by the 
Police asan approver if he bad not actually 
taken part in the various ocoarrenses which 
he has: deposed to. Ladha had already 
made a statement to the Polise and it would 
have been musk too risky for the Polise to 
fix upon a man as an approver who had no 
personal knowledge of ‘the ossurrenas of the 
20th February, Gomi bas told a long and 
detailed story and has repeated it twise 
before Magistrates and again in the Session: 
Court, and we do not think it possible that 
he could have dore this without breaking 
down seriously under ercss-examination had 
he not really witnessed the events deposed 
to by him. 

--We are quite satisfied, therefore, that 
Gomi was at Nankana on the 20th Feb. 
ruary and that he took part in the oscar- 
reneos of that day. It is not denied that 
the other three approvers, Ladba, Takiullah 
and Farid, have depos:d to events whioh 
ttey witnerged. 

- IL.. Gowardhan Das, son of Gomi,’ was 
batrothed three or four years befora the occar- 
rena to tha daughter of Sundar Das whois a 
brother of Mahant Narain Das. The Makant 
in paragraph 15 of bia written statement 
at page 312 of the printed record states 
that Gomi deposes against him ont of 
enmity as he (Mahant) was instramental in 
breaking off the betrothal of his son and 
his (Mahant’s) relations hava ex.cammunieat- 
6d him because of his bad oharaster and 
livelihood. Gomi himsslf denies that the 
betrothal has been broken off. The defense 
produced four witresses in support of this 
sontention, namely, D. W. No. 58 Gopal Das, 
D.W, No. 59 Hem Das, D. W. No, 145 Lorind 
Ohand, and D. W. No. 151 Mahant Lal' Das. 
Mr. Hasan Imam read the: evidenca of Gopal 
Das only and asked d: to aseopt his story, 
whish is to the effect that some three years 
ag) the witness was at a welding at Khara, 
that Gomi got drunk at the wedding, that 
Makant ^ grain Das was alas present and 
was muah ànnoyed and on a:c2unt of Gomi's 
conduet got the batrothal between his 
brother’a daughtor and Gomi's son broken 
off : He also stated that the brotherhood ‘a! 
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that time ez-00mmunisabod Gomi. In answer 
to a question put in cross examination he 
stated that Lal Das and Ram Chand told 
Gomi to give. up drinking and that Gomi 
replied that he would never give un drinking, 
Contrary to thie, Hem Das, (D W. No. 59), 
Bays that Gomi admitted that he got drunk 
but asked for pardon, bnt that the Panchayat 
refused to forgive him although he promised 
not to drink again. This is a sorions dia. 
erepancy between the statements of these 
two witnesses. Lorind Chand (D, W, No. 145) 
states that when his wife died Gomi offered 
him his daughter iu martiaze but the wit. 
ness refused beeausa he had already betrothed 
himself elsewhere, He dosa not say that 
he refused -besauss Gomi had bsen ex. 
communisated from his bratherhood, and it 
ia very unlikely that, if Gomi had baen 
ex-communisated, he would have approached 
this witness in the way stated. Mahan 
Charan Das, ai the bottom of page 452 of 
the printed reeord, states that he was at a 
wadding at Kasha a year ago and that 
Gomi also was there and sat and ate along 
with othe:s. ` 


The witness did not sit with him becatsg 
ha was a selibate, and tbe oslibntem nnt in 
one row and the non-calibatee, like Gomi, 
in another, This evidenca also is quite 
opposed i3 the allegation that Gomi had 
been ex-sommunieated from the brotherhood. 
We cannot, therefore, accapt the evidence 
abou’ the breaking off of the bstrothal and 
the ex-communisation of (emi. ‘It ia @crit- 
mon ground that Gorai was with the Mahant 
at Lahore on the 18th February and aesom- 
panied bim to Nenkana oh the 194h and 
that they intended to go bask to Lahora 
together on the afternoon of that day. 
This fact is quite insonsistent with the 
Blory of the defenos that the betrothal 
had been broken cff, and that Gomi was 
on bad terms with the Mahant, Mr. Hasan 
Imam has urged that, if the betrothal had 
still sabsisted, tha personal eqastion would 
have ome in and Gomi «oald nob have 
given sush strong evidence agains5 the 
Mahant as he has done, whereas the 
exitenie of ermity would account for 
his doing so. It mnst, however, in this 
eonrea!ion be remembered that Ladha’s 
Btatament had already baen reeorded by 
Diwan Mateh Das, Gomi dii not know 
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exastly what Ladha ^ had stated and he 


might well have thought that it would be 


risky for him to eoneeal any part of his 
story whether it went partisulariy against 
the Mahant or mot. He knew that his 
pardon was a 9onditional .one dependent 
upon hia telling the whole truth so far 
as-he knew it in relation to the insidents 
of the -20th February, We are, therefore, 
not. impressed with Mr. Hasan Ímam'm 
arguments upon this point. 

II. After Gomi and Ladha had been 
granted conditional pardona and their 
statements had besn recorded by Diwan 
Maheeh Das, they were taken to Lishore 
and the suspected persons were. paraded 
before them in the Central Jail in the 
presenos of a Magistrate on the 25th 
Maresh. Gomi identified various persons— 
see page & of the book of Exhibits—bat 
Ladha expressed his inability to identify 
any cno. On the 28th Marsh the suspeeted 
persons were again paraded before him 
in the Jail in the presence of a Magistrate 
and Łe identified a number of them—see 
pages 12 and 13 of the brok of Exhibits. 
Ladha's. explanation for .not identifying any 
one at ‘the first identi&caticn parade on the 
95th Mareh will be found in his statement 
at the bottom of page 70 of the printed 
record. I¢ rung: "L was taken twise to 
Lahore Jail On the. ficat oscasion I did 
not identify anyone  beeause Sikbs at 
Nankang atation said that the  Akalis 
wou'd not give any evidenee and, therefore, 
the approver would be hanged.” -He added 
that be: told lkram-nl.Hag, D.S. P., the 
reason .why on the first oseasion he had not 
identified any of the accused, and that 
he made a statement to that effeet also 
at the Deputy Oommissioner’s bungalow in 
Lahore, which is Exhibit -P. D. Q. The 
latter statement is a detailed one and is 
corroborative of the reason given by him 
at the trial for his failure to identify 
anyone in Jail, on the 24th March. His 
| statement is borne out by the evidenee of 
P. W. No. 19 Fazal Imam, Inspector of Police, 
Q. I. D, who states—seae page io of the 
printed . record, "On the 24th Marsh 
Ladha was taken to Lahore by the 3 30 
p. M, train. Certain witnesses were 8/52 
taken, At the station a crowd of Nankana 
people gathered. 1 heard the erowd shcut 
that in the Tarn Taran c:se the pu'aris had 
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killed Sikhs, but that there had been non. 
co-opsration and no ease had been brought, 
and that in the same way in the Naukana 
ease the Sikhs would non-eo operate and 
would not giva evidense and that only 
those who eonfessed would be hanged.” Iri. 
this eonnection we may also refer to the 
evidence of Sardar Sundar Singh, President 
of the Gurdwara Parbandhak Committee (D. ` 
W. No. 76), who states—see paga 412 of the 
printed reeord : “Ifrat helped the Polica 
until the resolution for non.co-operation was 
passed" From this it appears that at one 
period of the investigation the Sikhs passe 
a resolution of nou-co-operation and, therefore, 
there is nothing improbable in the reason 
given by Ladha and in evidenee of Fazl 
Imam (P. W. No. 19). In our opinion Ladha 
has given & satisfactory explanation for his 
failure to identify any of the aseused at 
the first identification parade. K 

IV. It has been further urged ‘in argu- 
ments that Ladha is a badmash against! 
whom the Mahant had given evidense and 
that on this account he must be regarded 
as ‘hostile to him. The resord of a section 
110 case against Ladha has been put in 
evidence from whieh it appears that he 
was discharged on 30th Jaly. Mahant 
Narain Das, however, was not a witness 
against Ladha in that case. The Mahant 
in his written statement—see page 312 of 
the pristed record—ssys that Ladha is 
a Register No. X badmash and that he: 
gave evidence against bim in those pro- 
seedings, It, therefore, does not appear 
that the  Mahant ever gave evidence 
against him in any section 110 eare, S. Buta 
Singh (P. W. No. 105) stated—see page 216 
of the printed record—"I. beld a meeting 
at Sheikhüpura in Desember 1920. Ladha, 
approver, was present drunk and the Mahant 
was cu'side. ASikh present seized him and 
said that he was Mahant Narain Das's chela 
and was drunk before the Granth Sahib, 
He was brought to me ini the deorhi. lasked 
what he had come fer and he said that he 
had’: some to find nut what was happening. 
I asked where he got his liquor from, and 
he said that he had a bottle outside in the 
Mahant’s sarriage. He was searehed and two 
or three eartridges were found in his posses- 
g'on, and I wrote a rukka to the thana. Ladha 
said that tbe cartridges belonged to the 
Mahant.” The rukka is Exhibit P. D. B: 
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and is dated the 23th of January 1921, “80 
that the witness apparently is mistaken in 
saying that the ossurrsnoe took plase in 
Desember 1920, In -sonnestion wih this 
possession of cartridges Ladha was challaned 
for an offense under the Arms Ast anda 
sharga was framed against him on the Ist 
February 1921. In his statement'in Court 
he stated that he was with the Mahant who 
had some by motor and ‘sent him by train 
and that the cartridges belong to the 
Mahant, He cited the latter asa defenee 
witness and ths ease was fixed for 10th 
February, but there were no proseedings on 
that date and the hearing was adjourned to 
the 24th February, Now Ladha was in the 
serviee of the Mahant up till the tima of the 
oecurrense and had been in his service for the 
five or six years previous to it. It does 
not appear to us to be at all probable that 
he was on bad terms with the Mahent 
seeing that he sited him asa witness for his 
defense only a few days before the 20th 
February. On the other hand, Ladha has 
undoubtedly toned down the original state- 
ment whieh he made before Diwan Mahesh 
Das. In that—see page 49 of the book of 
Extibits-—he stated that when Rehana and 
Raujhe, appellants, were firing from the 
south wall, Mahant Narain Das was saying 
with a lud voise from the roof of his 
bauhak: “Da not feel any anxiety, keep 
firirg sbot»." At the trial he made no 
atate mont of this sort though be admite that 
he went up to the batthak and saw the 
Mahant on the roof while the firing was 
going on, After a eareful eonsideration of 
al the eir:umstanees we see no good 
reascn for supposing that Ladha has given 
evidence against the Mahant bssause he 
bears him a grudge or was not on good terms 
with him. 

' V. Before the Oommitting Magiatrate 
seriain witnesses for the prosesution did 
not give tbe evidenoe whish they were 
expected to give. They are said to have 
resilsd from the statements made by them 
in the eourse of the Police investigation, 


Some of these witnesses, for instancs, P. W.. 


Nos. 78, 79, 82, 95, 96 and 102, were produsad 
by the prosesution at the trial and the Oourt 
allowed the Public Prosesntor "to cross- 
examine them from the very start. This 
prosedure has baen objested to in argumanta 
before us, In our opinion it was certainly 
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tha duty of the Prosscutor to have these 
witnesses in attendanes so that they eould 
be examined by the defense, if necessary, 
though he was not bound to produse witnesses 
who were eonsidered by the prosecution 
to be false. We do not think that ib was 
right for the Oourt to allow the Prosesntor 


to put them in and to at onee begin to 


sros3-examine them, At the same time, 
no argument hes been based {upon this 
point and we do not find that any prejudice 
bas been eau:ed to the defence by the 
proeedure adopted. ' 
VI. Statements made by the approvers in 
the Committing Magistrate’s Court were put: 
in evidenoe by the prosesution, and were 
transferred to the resord of the Sessiors 
Court under the provisions of section 283 of 
the Criminal Prcesdare Code. The sourse 
whieh was adopted was that, after the 
wignesses had been examined.in-ehief by the 
proseeution, their statements in the Commit- 
ing Magistrate’s Court were tendered and 
were then and there read out before the 
eross-examination took plase. Mr, Petman, 
who appeared for Mahant Narain Das and 
others at the trial, objected to the statements 
being read out at that stage bat the Court 
overruled the objestion. Now, the Court had 
absolute diseretion to allow the statemants 
to be transferred under section 283 of the 
Code, bat wado not think it should have 
allowed the s'atements to be read ont to the 
witnesses before the defense hed had 
an opportunity of sross-examining them. 
VII. There is ample evidense on tha 
record to show that at the time of the 
oseurrence there were some ;0 or &0 
wandering fakirs or Nanga Sadhus ensamped 
outside the Janam  Asthan shrine, The 
learned Sessions Judge, in his judgment at 
page 23, says tbat at one stage of the 
ease ib appesred to be a definite defenee that 
what occurred wasa fight between Lachh. 
man Singh’s Sikhs, and thesa Nanga 
Sadhus who ressnted the invasion of the 
shrine by the Sikhs, that the Sikhs were vis. 
torious, and that after the affray they set 
fira to the bodies of the dead of both sidas 
and disappeared, Ths learned Sessions 
Judge, however, has pointed out quite sorractly 
that noevidenes is forthcoming to support 
sush a story. It was ultimately argued: iat 
the trial and the point has again been 
prestei before us that the presence of 5 
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number of Nanga Sadhus outside the shines 
has been proved and that the number of 
dead bodies estimated by the prosesution 18 
far in exeess of the number of Sikhs who 
were definitely proved to have some to 
Nankana as members of Lashbman Singh's 
jstha and to have disanpeared sinse the 
90th February. Onthe 23rd February an 
attempt was made to estimate tbe number 
of corpees inside the Gurdwara enclosure and 
' in the potter’s kiln ontside where some five 
or six bodies had been burnt. This estimate 
was made by Sub Inspestor Oharan Singh 
(P.W. No, 21) with the help of three students 
of the Lahore Medical College, two of whom 
have been produced as wilnssses, namely, Gian 
Singh (P. W. No. 112) and Harbans Singh 
(P.W. No. 181). These persons estimated the 
number cf bodies in the Gurdwara to be 120 
and the number outside to be six. In addi- 
tion to this the dead bodies of threes Sikhs 
and cf Sant Ram Sadhu, whish had not been 
Burnt; were found lying inside the enclosure. 
Now; Gian Singh and Harbans Singh admit 
that they left Lahore without permission. 
Both of them are Sikhs and Giao Singh 
admits that he is an Akali, They are 
seriainly not experts and the probability 
ig that they sympathise with the  Akalis 
and their tendency would be, if any. 
thing, to exaggerate the numbars of persons 
killed. Charan Singh is also a Sikh and not 
an expert, and we do not know to what extent 
he wad influenced by the opinion of the two 
stadents. Itis to be regretted thatno ex. 
amination of the dead bodies with a view 
to estimating their number was made by 
any quali&ed officer. It is impossible, in 
our opinion, to attach very much importance 
to the estimate of the number of dead bodies 
made by these three witnessss. If is quite 
possible, we think, that there may not have 
bees more than 100 dead bodies even if there 
were a6 many, as that. 

Returning to the question of the preserce 
of Nange Sadbus in the shrins we quote the 
following  pácsage from page 23, line 
58 ef seq of the judgment of the Sersions 
Judge :— . ; 

. * Aggression against stray Sikha by 
Nanga Sadhus outside the Gurdwara 
enelosure is spoken of by three p'rossoution 
witnesses, Nos, 51, 54 and 106, but they give 
the number of Sadhus only as 4 or 5,2 and 6 


or 7: regpeotively, 
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In eross.examination some other prosesu.. 
tion witnesses admit having seen Nanga 
Sadhus in various numbers up to 30 in or 
outside the Gurdwara on the night of the 
19th; e. g., Balak Nath (P. W. No. 27) Ladha 
Mal (P. W. No. 57). Thakar Das /P. W. 
No. 58) and soma of the guarda (P. W. Nos. 
64 to 69, 73 and 91), Hostile prosecution 
witnesses sueh as Tirath Singh (P. W, 
No. 60), Piara (P. W. No. 61) and Utman 
(P. W. No. 79) speak of Nanga Sadhus 
having been iuside on the following morn: 
ing before the Sikhs arrived, but the only 
witnersss who say anything about their 
having coms to blows are Musammat Saddau 
(P. W. No. 102), Musammat Lachmi (P. W., 
No. 96) and Kishen Singh (P. W. No. 78). 
The first named is nearly blind and her 
fantastie story that the floor was strewn with 
the bodies of Nanga Sadhus over which she 
had to step cannot be taken seriously. The 
other woman Musammat Lashmi says that 
she heard sounds of fighting, that she does 
not know who fonght and that she heard 
the Sikha calling out that the bodies of 
Nange Sadhus were to ba burnt quickly in 
order that none might know whether Sikhs 
or Nanga Sadhus had been killed,” I do 
not believe her either. Kishen Singh also 
is disersdited. He has gone baek on his 
former statement to the Polise, he told his 
tale under cross-examination by the defence, 
and he followed itup by what | hold to ba 
an equally false sicry abont an attask 
onthe Mahant by Akalis outside tha Gur. 
d wara. 

“ To the eontrary is the evidense of Ghani 
Nand (P. W. No. 247) who is prastically a 
Nanga Sadhu himself, that although he 
was ordarel oat and refused tə go, he 
was not molested by the Sikhs and that 


he remained with them in the crau- 
khand! until the massacre there. There 
is no evidenss of any Nanga Sadhu 


having a firaarm and this is also very 
unlikely. Itis saii by Kishen Singh that 
their weapons were fakirs’ tongs, and it 
is absurd to suppose that wholesale slaughter 
could have been saussd by sush thiags, It 
is possible that Nanga Sadhus joined the 
ercwi of the Mahant’s supporters, but, 
beyord the story of P. W. No. 105 that six or 
soven Nanga Sadhus joined others in chasing 
him and his eompanions outside, there is 
no evideneg that they did and there is 
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nothing better than sonjesture to connest 
tbose who were seen thera on the 19th 
with what happened inside the Gurdwara 
enelosure the next day. We note here 
that Mr. Hasan Imam expressly told us 
that the evidence of Musammat Saddan and 
Musammat Laehhmi might bs disregarded, 
We find, morsover, on referenca to the 
resord, that Barkat Singh (P. W. No. 48), 
a bailiff, aud Ladha Mal (P. W. No. 57), both 
of whom were inside the shrine when the 
Sikhs arrived, say that they caw no Nanga 


Sadhus there at all, and in addition 
they make no mention of any fight 
oceurring inside the enolosure.: Piara 


(P. W. No. 61) saya that he caw five 
or ceven Nanga Sadhus only inside the 
enslosure. Utman (P. W. No. 79) who was 
sross.examined with permission bythe Publie 
Proseentor saya that there were 30 or 32 
Sadhus inside the Gurdwara when the Sikha 
arrived and that the latter raid, “Kill the 
Sadhus inside and shut the doors,” The 
witness, however, went out, and does not 
say that any Sadhus were killed in his pre. 
sente, In our opinion his statement is 
most improbable and we do not believe it, 
The killing of Sadhus in the way mentioned 
by him would have been entirely objectlesa. 

To sum up, there is no evidence at ali of 
any fight between the Sikhs and Nanga 
Sadhus ‘and, if any such fight had ccsurred, 
we are sure thai some of the witnesses would 
have deposed to ib. Asto the presence of 
Sadhus at all in the Gurdwera when the 
Sikhs arrived, we think there may have 
bsena few but eertbainly not more than. 10 
or 12. Itis probable that these men would 
have gone out with Thakar Das and others 
-when the Sikhs arrived and before the firing 
began. Ghani Nand (P. W, No. 247), him- 
self a Nanga Sadhu, staies that he stayed 
inside the chaukhandi, but he does nof say 
that any other Nanga Sadhu stayed there, 
and he admita that the Sikhs used no 
‘violence against him. It ig, of sourse, 
possible that some Nanga Sadhus, who were 
in the shrine, did rot leave the enclosure 
upon the arrival of the Sikhs and that they 
were killed by the Mahant’s gun-men by 
mistake when the shooting from the walls 
began or afterwards in the darshand deorhi, 
bat this would nat affect the case so far 
ag the appellants are sonserned. Sant Ram, 
who i i8 deseribed aa the brothor of a Nankana 
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halvat, was killed inside the enclosure ant 
his body was found there when the Polica 
arrived, "Takiullab, approver, gays that he 
ran ont of the baradari when ths killing in 
the darshani deorhi was going on and that 
he was sbot by one of the Mehant’s gun. 
men, and after he fel was siruek with 
chhavis by other adherents of the Mahant; 
Some evidenee has been prodused to the 
effect that the Mabant ordered one Indar 


Das, an absconder, to ent the bullet out of : 


Sant Ram's body so that it might not appear 
that he had bsen shot. Unfortunately there 
was no proper post mortem examioafion of 
any of the dead bodies beeause the Sikhs 
objected tothe bodies being cat. Wedo not 
find it necessary to deside whether the bullet 
was cat out of the body cf Sant Ram as 
alleged by the proseoution or not. It is 
quite possible, as pointed out by the learned 
Sessions Judge, for him to have heen miss 
taken for a Sikh and to have been shot -by 
accident and the mere faci that he was killed 
does not, in our opinion, lend any support to 
the defense theory of a ight between Sikhs 
end Nanga Sadhusg, 

We proseed now to deal more partieularly 
with the case of Mahant Narain Das and 
the evidense against him, He had, prior ta 
the 20th February, undoubtedly, as he him. 
self admits, made preparations to resist 
any attask whieh the Sikhs might make 
with the intention of getting possession of 
the shrine. He has admitted in his written 
statement, that he engaged Pathans as guarde, 
and Gomi and Ladha have both deposed to 
his having imported men from the Manjba 
and elsewhere for his proteetion, both on 
the occasion of a fair in November 1920 
and shortly before the casurrenca, Ranjha 
and Rehana, appellants, are two outsiders 
who were esrtainly imported by him. We 
will deal with their individual cases else. 
where in this judgment, bnt we may say 


at this place that we sonsider it proved 


that they were armed with guns during the 
attask on the Sikhs which was made from 
the south wall, and that they took part 
in that atiack and in any euch other attasks 
ag were made upon Sikhs outside the Gur. 
dwara enclosure. It is an admitted fast 


that the Mahant was: licensed to possess a 


revolver and two guns, In his written 
statement part (2), pages 31l.and 31z of 
the printed resord, he says: ' My instrue. 


' dwara enelosure." 
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tions to the Pathans and my other ad- 
herenta were only to repel all attacks 
made to seiz3 possession of the shrine, and 
that fire-arms were to ba used only as a 
last resort. The gun and the revolver with 
all the ammunition for the same were kept 
in one of the side rooms of the darshanz 
deorht to be immediately available on au 
gmergeney. One gun waa out of order, and 
was kept in the batthak adjoining the Gar- 
In his oral statement 
he said that the good gun and the pistol 
were kept inside tbe Darbar: Sahib, His 
written statement shows that one gun af 
least, the revolver and ammunition for both 
weapons were kept in an aesessible plase 
and we are, therefore, of opinion that they 
sannot bave been inside the Darbar Sahib 
on the night between the 19th and the 
20th February. If they had  bsen there, 
there would have been no opportunity for 
the Mahant’s men to get possession of them 
on the morning of the 20:b, forthe Sikh?’ 
visit was. a ‘surprise one and direetly they 
entered the Gurdwara enelosure they elosed 
the doors and placad guards in front of 
them. It is proved by abundant evidence 
that Rebana and Ranjha were firing guns 
from the, south wall into the  enelosure 
shortly after the arrival of the Sikhs, and 
Tuadha in, his evidenee, at page: 72 of the 
printed record, says that these men had'the 
Mahant’s guns, No witness deposes that 
they: had guns cf their own and we think 
there is no reason to disbelieve this part 
of. Ladha's statement. 


The first part of the prosesution case 
sgainst the Mahant, in sonnestion with the 
avents. of the 20th of February,.is that he 
stood on the roof of his batthat, whieh is 
outside the Gurdwara enelosure,, at a few 
yards distance from the south-west sorner, 
and iosited his adherents to attaek the Sikhs. 
The evidence on this point is as follaws:— 
Gomi,. who says he came up on. hearing 
the :firing,. states—see page 47 of the print- 
ed. resord— that the Mahant was standing 
on the north east eorner: of the butthak 
and told his men not to be afraid ‘but to 
kill the. Sikhs; that he also salled out to 
Shammun, who was one: of the men on the 
south . wal), to open the door as only-a few 
men.eould.climb the ladder and get up 


that way, -Ladha, approver who apparently: 
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‘Mahant was shouting to them, 


‘and is an interested witness. 


-&hese^ eircamsta ses! it: 
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arrived after Gomi, says that he went up 


to the north-east corner of the' Mahant’s 
baithak where the Mahant was, but un. 
fortunately he was not asked whether ho 
had any sonversation with the Mahant or 
whether the latter said anything to him, 
He probably went up to get orders from 
his master, the Mabant, and there: can' be 
little: doubt’ that there was some sonver- 
sation between them. He, lika Gomi; states 
that the Mahant told Shammun to open 
the gate. Takiullah (P. W. No. 25), in his 
statement at page 84 of the printed record, 
states that there were some 40 of thé 
‘Mahani’s men assembled at the southern 
gate armed with sticks and axes: and the 
Mahant told them toattask the Gurdwara 
and on this the men bagan to mount by a 
ladder. Farid, approver, says nothing about 
this insident. Harnam Singh (P. W. No. 32) 
who was’ one of the guards, says, 8669 raze 
118 of the printed resord —that, he saw tha 
Mahant standing on’ the roof of his bazithah 
facing towards the Gurdwara enolosure and 
waving his Lauds in that direction. : Fateh Din 
(P. W. No. 115) —see page 228 of the printed 
reoord—says.that' he heard’ that the Sikbs 
had c’me, and on going to the Mahant’s 
batthak, ‘he saw that the Mahant: had 
climbed on to the roof, that. people - were 
running towards the Gurdwara and ‘thé 
kise waa 
de nal mban nun kaddo? in otber words, 
“turn tbem out in some way,” Shambobd 


"Nath (P. W; No. 140), the Mahant'a-own ser- 


vant, states that the Mahant was standing 
‘on: his roof and not hiding inside as he 
himself says. We do not for. one moment 
believe his story that he shut himself up 
in his batihak and stayed there till- every 


‘thing was over. Bhurga Nand (D. W. No. 67) 


is the ‘only witness upon this point but 
he is connected with the Mahant’ by marriage 
The Mahant 
on ‘the afterncon -of the 19th ' February, 
when he thought that there was a danger 
of Sikhs coming to aftask. the- Gurdwara, 
did not'go' to join the conferenee at Lahore 
but returned to his-batthak evidently’ with 
the intention of being on the epot -to guard 
against ‘the threatened aggression, Under 
is- in the highest 
degree ‘improbable that he would shut him» 
self -up in his -datthak the whole --time ‘while 
the ocourrences - of-the - «0th February. worg 
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going on. The evidense whieh we have 
referred to above «coupled with the fasts 
that Ravjha and Rehana ware armed with 
the .Mahant/s guns and were firing at the 
Sikhs inside the Gurdwara, and that the 
Mahant took no steps to prevent them, 
satisfies us beyond all doubt that the 
Mahant did incite his followers to kill 
the Sikhs who had gone inside the Gur. 
dwara. 

We next come to the evidense .as to the 
shooting of Mshnga Singh. I& is in evi- 
dense that after the Sikhs, who were taking 
refege in the Darstant deorhi and the rooms 
adjoining it, had all been killed the Mahant’s 
men came out, some by the Darshanz deorht 
and some by the southern door. As 
thay emerged frem the latter a party 
of Sikhs, va:i»usly estimst»sd as Sto 15 in 
number, eame round the corner from the 
direciion of the Mahant’s batthak, It is 
said thet Rebana aimed his gun at these 
men and that one of them strusk him with 
a chhaw, wounded him on tbe arm and 
caused him to drop the gun. Some of them 
are.then said to have run in a gouth-easterly 
direstion towards the potter's kiln while 
others turned baek and ran in the direction 
of the Railway pursued by Ranjha, Wasakha 
Singh and Amli,:absconders, and othera. 


The witnesses goon to Say that the Mahant, ' 


who was at that time riding ona grey mare 
near the south eastern aorner of the Gur 
dwara enslosura and was armed with a 
pistol, fired ‘at the men who were running 
in tbe direstion of the potter’s kiln and 
hit one of them who fell down, and that 
this man was finished off by chhavs blows. 
The party of Sikhs, who eame from, tha 
direstion of the Mahant'a baithak is said to 
. have oonsisted of the following :— 


Sadhu Singh, Bhagat Singh, son of Bhage 
wan Singh, Asa Singh and Gurdial Siagh 
(P. W, Nos. 35 to 33), Mehnga Singh, Narain. 
Singh, Karm Singh and Dasondha Singh 
(P. W. No. 214). Mehnga Ningh is the man 
who is said to. have baen shot, at by the 
Mahant. He as well as Narain Singh and 
Karm Singh are said to have been killed 
and their bodies burnt in the potter’s kiln. 
P. W. Nos, 35 to,38 balong to Bundala village 


aud the threa men, who are said to have. 
been, killed, and Dasondha Singh. belong, 
to -the- village pf Lobki... They are said. to- 
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have been soming to Nankana along with 
Mangal Singh (P. W. No. 50), Labk Singh 
(P. W. No. 55) Ram Singh and Mota Singh 
(P. W. Nos. 39 and 40), all of Bundsla. This 
lot of four men say that they lagged bae 
hind near the Railway in order to ease tham. 
selves. Whether thess men were part of 
Lachhman Singh’a ;a?ha or separate from. 
it ig nob vary material, bat all of this party 
who have been prodused ai witnesses say 
that they were eoming to Nankana to 
arrange for tbe largar in antisipation of 
the Diwan of the 5th Marsh, The evidenea 
that the Mahant was riding ona gray mare 
and firing a pistol at Mehnga Singh is fully 
detailed in the judgment of tbe learned 
Sassions Judge, from the bottom of page 39 
In addition to the Bundala, 
witnesses (P. W. Noa. 35 to 38) Gomi, Ladha 
and Takiullah, approverz, have all deposed 
that the Mahant did fire his pistol . at the 
men who were running away towards the. 
potter’s kiln. Sant Singh (P. W. No. 23) is 
another witness to the sama oceurrenos, but. 
in  eross-examination he gave a very 
confused &ssount as to the dirastion in 
which the Sikhs at whom the Mahant was, 
firing were running, Moreover, he admits. 
that on one occasion the Mahant had him. 
shoe: basten by a sweeper, and the Govern. 

ment Advoeate frankly admits that he does 
not rely upon his evidenca so far as the. 
Mahant and the latter’s near relations are, 
eonserned. .Naraia Singh (P. W. No. 29) is 
another witness to this occarrenss. He. is: 
the Mahant of Labana Gurdwara in Nankana 


‘and states that on the morning of the ocsurr- 


ence he heard the sound of guns and 
went, upon to hia roof from whieh he 
saw two men with guns. on. the southern. 
well of the Gurdwara and on the. 
roof of tha Darsham: deorhi. He same down. 
from his roof and went into the open, He: 
then saw the Mahant on a mare on the 
road leading from the south.east corner of. 
the Gurdwara tothe potter’s kiln, He saw 
four Sikhs. pass the soathern gate and go 
down the road leading from the southern 
gate to the potter's kiln. When they got. 
to a point, which he showed on the model in. 
Oonri, the Mahant firad a pistol and one 
of the Sighs fell down, and a man ran. 
up and strock him with a chhavt 
and the. Mahant said that the body was, 
to. ba. taken to the potters kiln, This wag 
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the first witness to tell- the Police that ha 
had saen the. Mahant firing at the Sikhs 
and he did so on the 22nd February, whieh, 
was the first day of the ayatematic invastiga- 
tian by the O, I. D. This man strucx the 
learned Sessions Judga as a reliable and 
respestable witness, and the Judge 
says: that he was favourably impressed 
also by Bhagat Singh, son of Bhagwan 
Singh, and Ara Singh and points out that 
these two, as well as Sadhu Singh and 
Mofa Singh, were examined by the: Polise 
on the .26ih February. It is important to 
remember that Gomi and Ladha, in all 
their thrae statements before Diwan Mahesh 
Das, ander sestion 164, Oriminal Prosedure 
Oode, in the Committing Magistrate’s Court 
and in the Sessions Court stated that the 
Mahant did fire at these Sikhs, As we 
have shown elsewhera in this judgment, 
Gomi and Ladha, after their arrest, wera 
kept apart and had no opportunity of ol. 
laborating . before theic statements were 
resorded by Diwan Mahesh Das. Their 
evidence in this respest is fully supported 
by that of the witnesses already mentioned, 
and we agres with the learned Sessions Judge 
that it is proved that. Mahant Narain Das 
fired a pistol shot at thesa Sikhs, whose only 
objes5 apparently . was to get away from ths 
vieinity of ‘the Gurdwara.- The’ learned 
Sessions Judge. on pages 43 and 41 of hia 
judgment has‘ dissussed the svidenee of P. 
W. No, 52, Bhagat Singh, son of Kika Singh, 
of Bundela, P. W. No. 54 Bhagat Singh. 
gon of Nihal Singh of Bandala, P. W. No. 55 
Labh Singh of: Bundala and P. W. No. 214 
Dasondha ‘Singh of Lohki, It was argaed. 
' before him that the evidense of these witnes- 
ees proves indireatly that the story of 
shooting by the Mahant is false. Labh 
Singh and Dasondha Singh’s evidence im 
Court sertainly differs from the stafementa 
made: by them and duly recorded under. 
sestion 164, Criminal Prosedure Oode, during 
the Police investigation, The differances in 
their statements merely show, in our opinion, 
that ih would not bs safe to plase much 
relianee upon thdése.witnesses. The Sessions 
Judge is eorreci in hig view thatthe pre- 
vious statements. of those witnesses are not. 
substantive evyidenee in.the casa and cannot 
be used to eontradiet tha svidenee of other: 
witnesses for the prosseation. “We -agres. 
with the ramarks ‘of the learned Sozsions. 
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Judge in regard to these four wibnesses and 
in regard to discrapancias in the atatements 
cf the witnesses to the shooting of Mehnga 
Singh. It has bsen argued by Mr. Hasan 
Imam that even if the Mahant did fire at these 
Sikhs hs was justified in doing s3 becauss 
he had a reasonable apprehension that they 
would otherwise atbask him. In supporti of 
this argument he has referred us to Ladha!s 
statement in oross-examination af the bittom 
of paga 73 of the printed record where he 
says: ‘After baing struck Rashana ran 
along the southern wall in the direction of 
tho Mahan:*. Rahana ran: in front with the 
Akalis behind him.” Now, Ladha is tha 
only wiiness whs says that thesa Sikhs- ran 
along the southern wallin the dirastion of 
Mahan! while all the Baondala witnesses, 
who wera the man most conasrned and others 
say that they wars ranning along the road in 
the direction of the potter’s kiln when tha 
Mahant fired at thom. Weare not preparad 
to acsept Ladha’s statement in this respeet. 


Considering the whole of the evidenca, 
we 8998 no reason to suppose that these men 
wera running in the direstion of the Mahant 
ot had auy intention of nttasking him. 
‘We agras with the learned Sessions Judga 
that there can be no inferenca from, tha 
evidenae that they tried to attask the Mahant, 
and we do not think that he sonld hava had 
any reasonable ground for supposing that they 
intended to attask him, The evidense shows 
that there were a number of hi: armed 
retainers near the Mahani'naé the tims and 
this fact also negativas the theory that the 
Sikhs who wera greatly outnumbered were 
intendinz to attack him. Some of thess Bandala 
witnesses gava evidense of direst inoitamente 
by the Mabant. Sadhu Singh (P, W. No, 35) 
says that the Mahant called ont, that more 
Sikhs had eoms, anl should not by allowed 
to essaps. Bhagat Singh (P. W, No, 35) 
says that thoro vas & man. On a8 grey 
mara who said: "mora Sikhs have coma, kill 
them." Ha did not identify the man -on 
the grey mare, but there is no evidenca 
that thera was any ong else in that visinity 
who was riding a grey mara. Asa Singh (P, 
W. No. 37) says that the Mahant* ealled ont, 

"kill them too.” Gardial Singh (P. -W.- No: 
38) says. that the Mahant ‘shouted, “kill tham 
don’t let any Sikh escapa." Thera i is ampla 

ovidenso that some of-the Sikhs were purangd 
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beyond the Railway lina and several of then 
reeeivad slight wounds from buckshot. Lindha 
and .Tákiullab, approvers, both state that trey 
ware direated by the Mahant to join the 
pursuit ia the direction of the Ra‘lway after 
Mehnga Singh had been shot, bat no one 
elap supports them on this point. 

After the men returned from the purauit 
beyond the Railway, news is said to bave 
heen brought by a Sadhu ealled Gurdit 
Singh that he eould not opsn the doors of 
the chaukhandi and that there were probably 
some Sikhs hiding there. Upon this the 
Mahant’s men went inside the enelosure and 
the: evidenee of the approvers ia to the effeet 
that all the! men to the number of sma 
40, who were taking refuge insida the 
chaukhand?, were maessacrad, Gm‘, in his 
statement at tha bottom of page 48 of the 
printed record, says : “A Sadhu same and 
said that psrhapsthere were Sikha inside the 
cháukhandi. By this time the party whieh 
had pursued in the direstion of the Rail vay 
lice had returned. The Mahant told us to 
E» aud see whether there were men in tha 
chsukhandi, and if thera were, to kill them. 
Ranjha, Wasakha Singh and others ‘naming 


them) went.. I remained by the Mahant. : 


I. ‘Heard shots and the Mahant told me to 
go too? This ia the only evidenee that the 
Mahant directly incited his followers to kill 
any Bikbs:who might be in the chaukhandt. 
Ladha, in bis statement at page 69 of the 
printed record, merely says that, after Ranjha 
aud others came back from the poursuit 
bsyond the tha Railway, Gardit Singh came 
up and said that he sould not get the doors 
of the chaukhandz opened and that there were 
probably men inside. Upon this all the 
men who ‘were with the Mahant went 
inside by the Bazar gate. Ladha himself 
went to the langar to drink water. Now, in 
his statement in the.Committing Magistrate's 
Court (see page 79 of the printed record) 
he states that when Gurdit Singh brought 
the news that the doors of the chaukhandi 
were closed, the Mahant said: “Go and sse 
if there are any Sikhs inside." It would 
be unsafe to rely on this statement, especially 
' us in the statement resorded by Diwan 
Mahesh: Das he made no mention of ths 
Mahant saying anything about the men in 
the chauhhand:. 
be safe to hold that the Mahant direetly 


qucited his followers to kill-the Sikhs in the 
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chaukhand:, bnt we see no reason to doubt 
that he was still riding his mare outside the 
Gardwara enaloaure when his adherents 
returned from paraning the Sikhs beyond 
the Railway and that he heard it said that 
there were probably some Sikhs in the chau- 
khand: and that thereafcer he saw his men 
going into the enclosure and heard shots 
being fired. We hava no doubt that he' 
must have known that if there were any 
S khas eonsealing themselves in tha eraukhands 
they would be k:lled and he did nothing .to’ 
preveat the killing of any men that might be 
there. 

The next point to bs dealt with ie, that 
of the burning of the dead bodies, -both 
those inside and outéide the Gurdwara. 
Gomi, at page 48 cf the printed record, 
states that after the shooting cf Mehnga 
Singh, the Mahant told Arjan Das, his nephew, 
to bring oiland burn ths bodi(s, Arjan Das ` 
and another broaght two tins of cil and some: 
wood, and that five e:rpses, whieh were cute 
tida tha enclosure, were then aollect- d, were 
taken to the potter's kiln and-there sot fire 
to. Ha aleo states that after the killing 
of the men in the chaukhandi the Mahant: 
went into the enslosara and. gave ordera 
that the bodies of sant Ham and of three 
Sikhs wbish were lying thére should be 
lefi as they were and not burnt, so that. 
it might appear that thera had bsen a: fight. 
Ladha, at page 68 of tne printed resord, 
statas that the Mahant sent Gardit Singh: 
inside the Gardwara to feteh oil for tbe 
burning of the bodies and that bsfore the: 
chaukhani!? affair the Mahant was riding 
about outsida while the bodiss wera barn: 
ing in the potter’s kiln, and while the 
Pathans were burning bodies inside the 
Gurdwara, This witness als) deposss lika. 
Gomi. to the Mahant going into ^ the 
entlosure safer the chaukkand: insident 
and giviog orders that the bodies of 
Sant Ram and three Sikhs should not 
be burnt. Gomi and Ladna both detailed 
this insident in taoeir original statementa 
befors Diwan Mahesh Das and in the 
Committing Magistrates Courf—see pages 42 
and 52 of the book of Exhibits, and 
pages 69 and 79 of the printed reeord. 
As already pointed out, they had no 
opportunity of: eollaboration, if we are to 
believe the evidenca of responsible Polisa 
Offiters, and we see no reason for pot believing 
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it, before their statements were resorded 
by. Diwan Mahesh Das. The bodies:of Sant 
Ram and of the three Sikhs were-the only 
ones, whish had not baen burnt and there 
must have been some reason why they 
wore: left unburnt, and we see no reason 
to. disbelieve the statements of Gomi and 
Ladha that it was done- by the Mahant’s 
order and for the reason stated by him. 
Takiullah, at the trial, made a similar 
statement, -but we find that he said nothing 
about this-inoident in the original statement 
before Diwan Mahesh Daa and we, there- 
fore, are of opinion that his statement in 
this: respeet should not ba relied upon. 
Narain Singh (P. W. No. 29), as wa have 
already noted, stated that he heard the 
Mahant order the body of the man whom 
ho. bad shot.to. be taken to the kiln, and 
Nihal- Singh, (P, W.: No, 30) says that he 
was dragged there apparently in the pre- 
senoe.of the Mahant. The learned Sessions 
Judge has also referred to the evidence of 
Lakhmi- Das (P. W. No, 66) and says that he; 
gees no reston -to disbelieve him. He- is, 
however,.2 pariner in contracts with Uttam 
Singh (P. W. No, 103) who is an, Aksli Sikh 
and” whose evidenee-on. this. ascount we do 
not- think we should a€o3pf. Even, how. 
ever, if. we ignore the evidenee of Lakhmi 
Das there, is-still,ample proof that the 
Mahant ordered the borning of the: bodies 
in the -potter’s. kiln, 
Constable (P. W, No. 18), was the ficat 
Poliee, Offiaer to arrive .on, the spot. He 
arrived: about-ncon and found the Mahant 
riding about outside.. The bodies at that 
time were burning inside and the Mahant 
refused. to open the door of the Gurdwara 
saying that. be would not do so until some 
more responsible. offiser arrivad. The:Daputy 
Commissioner, Mr. Currie, and Narain Singh, 
Distriest Engineer, arrived soon afterwards 
and -went into the enslosure. There-is mo 
evidense: to show that the Mahant gave the 
first, order for the burning of the bodies 
inside the enslosure, it is in evilense that 
the, Pathans ware barning bodies 
before, the chaukhand: incident while the 
Mahant was riding about outside. ordering 
the- burning of other bodies in the potters 
‘kiln, .Hə took no steps to stop the burning of 
bodies inside. He. went: into the enslosure 
.gubsequentig- whilg the. burning - was going 


„on and. ordered, the: bodies , of Sant- Ram. 
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aud threa Sikhs which were found by the. 
Polise ou arrival, not to be burnt and gave : 
the. reason referred to by Gomi and Ladha. 
in their evidence, EHoe.took no steps to: 
prevent the burning .of the other bodies: 
which was stil in progress when Num 
Ahmed arrived at 12 sosm. AJl the evidence: 
shows: that the: Mahant specifically ordered 

some bodies to be burnt andi acquiesced 

in the barning of others, He waa in full 

aontrol of the whole enelosure after the 

oacurrenca as is elear from the evidence of: 
Nur Ahmed and Narain: Singh, District- 
Engineer, and ail the sirsumstanses show 

that he. was iu controi during the oscur- 

rensa and fally identified himself with his 

adherents. 

There ara ons.or two other points to«, 
b» notised befora wa: deal with the points 
upon which: Mr. Hasan Imam laid very. 
spesial stress, namely, whether in what 
he did the Mahant asted in the exersisa 
of good faith and in the right of: private 
defanca and whether, if so, he exoseded 
that right, 

The first intimation of the occurrense-. 
which the Polise recsived, was in. the form 
of a telegram, Exhibit P. A. A. This 
purporiaito have been. sent -by Mahant: 
Narain Das from Nankana Railway Station 
at 9.40 a. M. and was recsivd at the 
thana at’ Warburton at abont 10.30. -It 
is worded.'as follow:— Sikha have been. 
attacked. Come soon.” . The original form , 
shows that the astual- sonder was one Bam. 
Lal, -He has pot been. producad by either; 
sids. Ths original form was put in merely 
at the raqaest, of the defanse who wanted. 
to sea all telegrams despatched from 
Nankana on the 20th February,- I$ has. 
nevar baon admitted by the prosesution 
that, Mahant Narain .Das sant this. telegram, 
or had it sent. It was. prodaesd by the 
prosecution merely to show -what wai 
the firat.-information received by the 
Police. :We agrea with the, learned Ses. 
sions. Juiga that the telegram. helps neither. 
side, though it. is possible that the Mahant 
may hava. had itsent. .Af number -of. 
telegrams wera sant by Uttam Singh (P.. 
W. No. 108), the first as early aa 8 20 
A. M, in other words, an: hour and 20 
minutes before Uxhibis P. A. A. was sent, If: 
the Mahant-was innocent and stayed: in, 
bis batihak daring, the: .whola tims ,. that 
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the’ massacre wai in progress, as he would 
have ua believe, we think he would 
esrtainly have sent a telegram tothe Police 
long, before 9-40 a, x. 

He prodüsed five witnesses, D. W. Nos. 64, 
65, 68; 68 and 69 tə siy that he asad 
them on horsebask on the moraing of the 
20:h' February on his way to look for the 
Despnty: Commissioner; who was ensamped 
at Mangtanwala, The learnsd Sessions 
Jüudga has referrad to thaie evidenee on 
pagas-42: and 43 of hia judgment and- wa 
agros with him that it is not at all 
éonvinbing. We think if extremely impro- 
bible that ha would: hava ridden off alone 
í9"a plase several ‘miles off beciuse he 
would. cartainly hava baen afraid of being 
attacxed on ths way by some of the 
Sikhs, As already remarkad by us, tha 
Máhaut possessed and was liesnsed to 
earry two double barrelled guns and a 
revolver. In his written atateməni he 
said: that one gun and the ravolvar were 
placed’ where they could be easily asses- 


sible, and’ the other gun was outof ordsr.- 


A gan was taken from him when he was 
arrested after 4:2, M; on the: 20th Fabruary. 
This was taken to Walter Loeke and Co., 
Lahore, on the 7th April by Mr. Bowring, 
Superintandent: of Polise, and was examined 
by the Manager of the Gui Depirtment, 
Mr. Webb (P. W. No. 159). He found that 
tha breech astion was jammed with sanud 
and dirt, that it had not bsen eleanei 
sinc3 las firai and thas otherwise it: was 
all’ right. Wa agres with ‘tha Sassions 
Jadga that the -possibilily of Ranjha or 
Rehana ‘having used “this gun is not'exelud. 
éd by the fast that the breech was jammed 
when the -Mahant was - arrested sevaral 
hours after the oosurrenes, There ia 
` evyidense to whisoh we have already referred 
that Rehana:poiated his gna at the Bandala 
and Lohki party of Sikhs and that one of 
them hit him with a chhavi knoskiog the 
kan out of his hand, Babana is said to 
have run away ani ‘thera is -no evidense 
that the gan was immediately pisked up. 
If it ley on the groand’ fot any time 
the breesh: may easy have besome jammed 
with dirti and sand. When Nur Ahmed, 
Head Coanstabie (P. W. No, 18), arrived at 
42’ noon the Mahant had nothing in his 
hand and it is not slear what object he had 
iq carrying a uscless “gan. afterwards, 
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besauso hs certainly had it in bis hand 
when he was arrested. He may have done 
it with the object of showing that the 
only ‘gun ia ‘his possession was not im 
working order. 

Though it is not proved that the Mahant 
ordered tha first attack from the southern 
wall, wa sonsider it to be slearly proved 
that soon after it esmmenced and whilst: 
Rohana, Ranjha and two others, said to 
ba ab3conding, were firing at the Sikhs 
inside the enclosure, he was standing, on 
the roof of his bazihak and was ineitiog: 
his'fcllowers to kill the Sikhs, that sub. 
sequently he was riding about on a mare 
ontside the Gurdwara and was instigating 
his followers to kill Sikhs who had never 
entered it, and that he himself partisipated 
in the attaek on those Sikbs from which 
murder resultad. We als> hold it proved 
thit in his presensa his followers entered 
the enslosure ia order to kill’ any Sikhs 
who might be hiding in the chaukhandi, that 
he took no steps to prevent them, and 
that he ordered some of the dead bodies 
to be burnt and saquiesesd in the burning of 
others. 

We procesd now to examina the plex 
that the Mahant acted in good faith in 
the exsrcise of his right of private defense, 
We have in an earlier part of this judg- 
ment deseribsd how the Mahant in vain 
approachad: the authorities with the objest 
of gatting Polica protestion for the shrine, 
and how, aa he himself admits, upon failtire 
of his representations he engaged guards 
and took steps to protest himself and the 
shrine against possible aggression ' by tha 
Sikhs, We hold that ha was entitled: to 
take such sters and we do not think any 
inferénse that he intanded to. repel attasks 
by any means, lawfol or unlawful, arises 
from the fast that he engaged for the protec- 
tion of the shrine | psrsons like Ranjha, 
Rehana, and the Pathans, 

' Mr. Hassan Imam urged that the Mahant/s 
adherents who gathered outside the south 
gate did not constitute an unlawful assembly, 
that they had no common object except’ 
perhaps to turn out the Sikbs and that 
every mau acled.on hit own initiative. 
The common objeci must, in our opinion, be 
judged from a sonsideration of all the fasts, 
Itis possible that the men did not assemble 
with the sommon objsct of killing the invada 
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Ing Sikhs but the sealing of the wall, the 
throwing of brisks and firing of gung from 
the wall, the opening of the south door so as 
to lat more of the Mahant’s me: in and the 
systematic killing of the Sikhs in and outside 
the onclosure satisfy ua that the abova 
eommon object wa3 very soon formed. Tha 
question is whether this killing was justi- 
fied, 

The barden of proving the existense of 
eireumstances bringing the ease within any 
of the general exceptions in the Indian Penal 
Code rests upon the accused, and section 105 
of the Indian Hvidenca Ast saya the Court 
shall presums ths absanse of sudh cirsum- 
stances, 

It is eontended that the Mahant and his 
followera were justified in sansing the death 
of the invading Sikhs in acsordanea with the 
provisions of section 103 of the Indian Penal 
Coda, fourthly. In other worda, it is urged tha: 
the invading Sikhs by foreibls entering and 
taking possession of. the shrine committed 
house trespase, and did so under sush circum: 
stances as might reasonab' y eause apprenen. 
sion that death or grisvoas hurt woul! be the 
eonsequence, if such right of private defenae 
were not exersised,  , 

Now, we have no difieulty i in holding that 
the Mahant was up to the morning of the 
20th : ‘February 1921 in possession of the 
Janam Asthan shrine and that ihe members 
of Lashbmen Singh’s jatha tiok forceabls 
possession with the intention of ousting the 
Mahant from his offise. Under sestions 97 and 


104, Indian Penal Code, the Mahant had the. 


right to defend his possession and in doing so 
to cause, if necessary, any harm to the 
invaders other than death. But we quite fail 
to ses hcw the ac's of the Sikhs who, though 
they turned out Thakar Das and others, did 
not attempt to cause death or grievous hurt 
to any one, sould have oaused reasonable 
apprehension in the minds of the Mahant and 
his followers that death or grievous hurt would 
be caused to any of them unless the Sikhs 
were exterminated. 

We see no reason to the suppose that the 
Bikha intended to use any violence to any one 
onca they had entered the enclosure and shut 
the doors. It is quite probable that had the 
Mahant’s followers gone in and tried to turn 
out the invaders by foras there would have 
been a fight and people on both sides would 
bare been killed, but this probability did nol 
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justify the wholesale killing of the invaders 
in the way deposed to in order to regain 
possession and complete eontrol of the 
shrine. 

With regard to the killing of Sikhs outside 
the Gurdwara Mr, Hasan Imam's argument 
was as follows : The Mahant saw the Bundala 
men and various other small parties of 3ikbs 
arriving, ana this led him to think that 
re inforeemenis were eoming to the help of 
Lashhman Singh's party. He, therefore, 
thought it neeessary to kill all who appeared 
so as to Jessen the number of his enemies, 
Now, seciion 100, indian Penal Code, gives the 
right of private defense of the body only 
against actual assailante, it does not authorize 
the killing or eansing of burt to persons who 
may in the future when reinforeed by others 
become azsailants. The right arises only on 
the oesurre.cs of an offense, 0: of an attempt 
to aommit an , offense, and, in the words of 
geston 107, ' 'as goon as a reasonable appre- 
hension of danger to the body arises from an 
attempt or threat to cammit the cffe ce 
though the offesca may not haye been eom- 
mitted.” 

No right of private defense of the body 
arose in favour of tke Mahant under section 
100, Indian Penal Code, becanse no offence 
against him was tommitted, attempted or 
threatened ard .any right of defending his 
possession of the Janam Asthan shrine 
was greatly exeeeded and we find it im- 
possible to hold that he execeded it in good 
faith. 

Mr. Hasan Imam bas vary eloquently set 
forth the diffisult position whieh the Mabant 
was in bafore the 2Cth February by reason of 
his failure to sesure proteation from Govern. 
ment, and we have already stated that in our 
opinion he was fully justified in taking steps 
for his own proteation both by engaging 
Pathans as gusrds and by importing men 
who were reputed to be good fighters, such 
as Ranjha and Rehana. 

Wa fully realize that he must have keen 
in eonstant expsetation of an attaek and 
in a highly nervous state. He did not, as 
already pointed out, anticipate an immediate 
attaek when he retired to rest on the 
night of the 19:h February and must haye 
been greatly dismayed on the morning of 
the 20th when he heard that the Sikhs 
had actually arrived and entered the Gar. 
dwara, He probably heard that there wad 
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a large body and that many, of them ware 
i and either at once ordered his gun. 
men and other adherents to attack them, 


or if the attaek had begun before he issued ` 


any orders he subsequently eneouraged and 
incited his men to kill all the Sikhs. 
He was suffering doubtless under a deep 
sense of wrong and helplessness, and it 
is not surprising that he lost his head and 
acted as he did. Taking all the circum- 
stanses into consideration and in view of 
the faets that we do not hold it proved 
that he ordered the final magsacre in the 
chaukhandt and that tre evidenee showa 
that he did not enter the enelosure till 
all the killing wes over, we are of opinion 
thst be should not suffer the extreme 
penalty of the law. We acaordingly 80 
far accept the appeal of Mahant Narain 
Das as to reduce the sentenee to one of trans- 
portation for life. His sonvistion is main- 
tained. 

Before dealing with the individual cases 
of the other appellants, it will ba eon- 
venient to refer to the arguments advansed 
by the learned Counsel. in eonneotion with 
the evidenas of the approvers. 

Mr. Herbert for the Crown sontended 
ihat it was not illegal to base.a sonvietion 
on the urnpecrroborated statement of an 
ascomplise witness, and further that so 
long as the evidence of an aceompliee was 
corroborated generally it was not necessary 
that each insident referred to by sush witness 
should ba sorroborated by unimpeachable 
evidenseo. He relied on Balmokand v. Em- 
peror (1), Mamun v. Queen Empress (2) and 
Emperor v. Nilakanta (3). On the other hand, 
Mr. Hasan Iman and his colleagues - eon- 
tended that, whila it whs not illegal to base 
a eonvietion on the uneorroborated testi- 
mony of an aseomplise witness, as spec. fieally 
provided for by cection 138 of the Indian 
Evidenca Ast, experienee had shown that it 
was, asa general rule unsafe to do so and 
that it bad  beeome an almost universal rule 
of prastise, adopted by all Courts, to require 
material corroboration of tainted testimony 


(1) 26 Ind. Cas. 788 17 P, R.1915 Or; 11 P. W. R, 
1915 Cr.; 16 Cr, L. J. 364; 246 P. L. R, 1916. 

(2) 14 P, R, 1894, 

(3) 14 Ind. Cas. 849; 86 M. 247; 11912) M. W. N. 
207; 13 Or. L. J. 805; 22 M, L, J. 490; 11 M. L, T. 1 
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and $o raisa the presumption referrel ta in 
section 114 of the Evidense Act. After a 
eareful consideration of the subject, and an 
examination of the authorities eited, we are in 
agreement with what was laid down in 
Barkat Ali v. Emperor (4) and oonsider that 
Beetion 133 of the Evidenes Act contains 
the ruleof law regarding the testimony of 
ajcomplises, aud section 114, illustration (b) 
is merely a guide to assist the Court, though 
as stated by J honstone, O.J, in Balmotand 
v. Emperor (D), ina vast majority of cases pru- 
denee requires that there shall ba eorrobora- 
ti». No herd ani fast rules can, however, 
ba laid down to regulate the extent and . 
naure of sueh corroboration, this b:ingdepend: 
ent entirely on the cireumstanses of each 
ease, 

inthe present ease, the learned Sessions 
Judge has held thatthe testimony of Gomi 
oan be regarded assupporting or corroborat- 
ing that of  Ladha Ram, and that their 
testimony ean similarly be supported or 
corroborated by that of Takiullah and Farid 
reason that Gomi and Ladha 
Ham were carefully kept apart by the 
Polise from. the momant of their arrest, 
and that, therefore, they had had no 
opportunity of dissussing the evidenee they 
shoul? give or eollaboration in any way. 
Similarly, Farid and Takiullah had been 
in the Central Jail and thus unable to aee 
or concult with Gomi or Ladha Ram, at any 
rate, up to sush time as they had mae their 
atatements before a Magistrate. 

Seeticn Litof the Evidence Ast, illatration 
(b), lays down that the Court may persume that 
an accomplite i is unworthy of eredit uuless he 
is eorroborated in material partisulara, At 
the same time, it is also laid down that the 
Court shall: have regard in considering 
whether this mixim, does or does not apply 
to the particular ease before it, to sush a 
faet as the following: “A erime is com. 
mitted by several persons, A, Band C, 
three of the eriminale, are eaptured on 
the spot and kept apartfrom eash other 
and eash gives an  acsount of the 
erime implieating D, and the ascounts sorro- 
borate eaeh ofher in such a maoner as to 
render previous eoneert highly improbable,” 


(4) 36 Ind. Oas. 861, 2 P. B. 1917 Ors 18 Cr. L. J, 
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'Nor,. in the present ease Farid and Taki. 
‘allah were arrested cn the evening of the 
20th c of February ,ard' removed, along with 
‘others ‘arrested on the same date, to the 
"Qentral Jail at ‘Lahore where they remained 
until aneh time as they were granted a pardon 
"under gestion 337, Criminal ‘Procedure’ Cole. 
During this périod thesa two persons bad no 
; „opportunity. whatever of sceiog Ladha Ram 
and Gomi so.that the ctanee of ary previous 
eoneert ean ba exsladed. : 
Again, Ladha Ram and Gomi are said to 
‘have been kept apart, as it was ecrsidered 
that they would ultimately agree to appear as 
winesses for the Crown. Tii: fast is de. 
poged .to by(P. W. No. 17) Hakim Ikram-ul. 
. Hag, Deputy Superintendent of Polise, and 
(P. W. No. 20)'S. ‘Gopal Singh, Inspso:or of 
Poliee. There ja no Gireat or sonerete 
„evidence to eontradist the definite and elear 
| BAB rtions made by these two witnasses, who 
also. swear that Gomi was told nothing 
‘of what Ladha Ram had .said beyond the 
fact that ‘he ‘had mentioned Gomi's name, 
“As pointed out by, the learned Sestions J adge, 
this evidense can only be disbelieved by 
‘assuming that these officers are: thoroughly 
dishonest and untruthful merely beeanse they 
‘are Polisemen. We agrea in thinking that 
to diseredit these witnesses for that reason 
alone is impossible. They are both Polise 
Officers holding responsible positions end there 
“ja no 1 reason whatever to doubt their veracity, 
Mr, „Bhagat Ham Puri suggested that as both 
"Ladha Ram and Gomi had been taken to 
Lahore from Nankana on the 5th Mareh 
1921 they must have travelled in the rama 
train ard that, therefore, it was possible for 
them, to have discassed the situation. Both 
these witnesses give a detailed asaount of the 
‘ocdnrrerces of the 20th February 1921 and 
we cansider- ‘it highly improbable, if not 
impossible, that there could have been any 
previons «onsert between them, We acsept 


& 


‘the stataments of Hakim’ Ikram ul.Haq and 


‘S. Gopal hingh that, as a matter of faci these 
‘two persons were kept stricily apart, and 
‘consider, therefore, that the deposition of.one 
can support the deposition of the other. 
"Takinllah and Farid, howeyar, are not on 
the came plane. Admittedly, they were arrest- 
ed. together and were together in the Central 
Jail ` They, therefore, might have had 
. opportunities to consult one another as to 
what ‘they were to say. The presumption 
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aid down Ly section , T of the Evidense Act, 
"therefore, crises in their ease. Thsy ware 
first examined by (P. W. No. 22) Amir 
Muhammad Khan, Sub-fnapector aud (D. W. 
‘No. 70) Khan Bahadur Abdal Hakim, .De- 
puty Superintendent of Poliss. These wit- 
nesses depose thai they were .deputed on 
the 12th of March 1921 to question the 
Pathana who had been arrested in connection 
with the. affair.at Nankana, They, both swear 
that they wera nct informed of the details 
of the oasurrense and had not besn tol 

what Gomi and Ladha Ram had said. 

We tes no reason to doubt the veracity 
of there two witnesses, but as the statements 
of Takiullah and Farid wore not recorded 
till the 22nd and ‘23rd of Marah 1921 and 
the depositions of Ladha Ram and Gomi had 
heen resorded on the 10th, lith and 15th 
Mareh 192!, we eannot attash the same value 
to avy corroboration or support that the 
statements of 'Takiullah and Farid may 


afford to the evidence of Ladha Ram and 


Gomi, 

There is another matter that needs refer- 
eros. At the trial one of the persons 
arraigned before the learned Sessions Judge 
was Hari Nath who, at the opening of the 
trial, pleaded guilty. He was not eonvicted 
on this plea_but kept in the doek ss.oue of 
the persons under trial, On the sonclosion 
of the case for the proseention when Hari 
Nath was examined he made. a sta'ement 
admitting his participation in all the events 
which formed the subjeet matter of the trial, . 
He-implicated himself to the hilt and his 
iccriminating or  sonfessional statement 
appears to have been ntilised :by the learned 
Sessions Judge as supporting the depositions 
cf the four approvers. No doubt, the sonfea- 
sion made ky a person ean be taken into 
consideration as against persors. wha are 
beirg.tried.slong with him; aneh a statement, 
howaver, is always regarded. as tainted, andi jn 
the present es88 we ecnsider that it sannok 
be used to sorrcborate the testimony of the 
aasompliee witnesses, It is to be horne án 
mird that Hari Nath made his statement at 
the end of ihe proseaution case when the 
whcle of tbe evidence had been freshly 
detailed in |his presence. -It pan :be rightly 
used as evidense pgainat ‘Hari Nath himself 
who:e app-al w.ll now be corsidered. 


Hari Nath ‘has "been eonvisted ‘of the 
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offences of rioting ‘and murder under ssd- 
éions .148, 302 and 149, :ndian ‘Penal 
‘ode imd :has been sentenced to daath. 
He preferred an appeal through “tha Jail, 
‘in ‘whieh he alleged that, while inside 
‘the .Grard ware, “a jatha of Akali ' Sikhs at- 
“tasked "the. shrine in order to tale posses. 
-ion of it, that he waa set upon by two 
or four Sikhs and ‘fought with them ‘in 
eelf-defence, and had, therefore, killed no 
‘one intentionally. Subsequent to this he 
submitted another memorandum df appeal, 
‘also -through the Jail, in which he: alleged 
‘that 'the.scpfessional statement ‘made by 
‘him had been made at the instanoe of 
the C. 1.D. Polies Officials who had pro- 
mised him immunity, that they -had not 
earried out ‘their promise and that his 
gonfestion was wrong. Woe may say at 
osse that there is no indisation whatever 
that ‘the sonfession made by this appellant 
was in any way induasd ‘by the  Polise or 
any other person in-anthority, and that we 
consider that ib was voluntarily made. 
Apart frouv this oonfoasion, however, there is 
the evidenee'of (P. W: No, 23) Gomi, (P. W. 
No, 24) Ladha Ram, (P. W. No. 25) Tak'ul- 
lah, (P. W..No..26) Farid, (P, W. No. 28) Sant 
Singh (P. W,.No. 35) Sadhu Singh, (P. W. 
No. 36) Bhagat Singb, (P. W. No, 54) Bhagat 
Singh(P.W.No. 39)Ram Singh,(P.W.No. 31) 
Atma Ram, (P. W. No. 43) Sunder Das and 
(P. W. No. 55) Labh Singh, The last named 
witness, Labh Singh, states that he was per- 
sonally attacked and strusk by'Hari Nath. 
“The evidences of this witness is not convinsing 
and at the identifiestion parade hald in the 
Jail -he identified no one -saying that he 
was feeling too ill t3 do s». Assording 
to (P.W. No. 28) Gomi, Hari Nath‘was in 
tthe -erowd cutside the. southermdoor armed 
with a long tarwa or chhavi, and also threw 
belek; fromthe:deorht roof. '(P. W.?No. 24) 
Ladha Ram mentioned this appellant as 
having ‘besn in -the erowd at the southern 
igate and also ta-the Durshani doorhz whera 
"he killed men". (P. W. No; 25) Taki- 
ullah identified Hari Nath -as‘one of those 
conserned in the -killing of man at the 
Darshant ‘ileerht, ‘and -also attributes -to 
‘him the -death of two S:khs‘on the son- 
thera wall. (P. W.'No. 26), Farid says that 
‘this appellant was armed with a chhuv 
and ‘was reso by him ‘assisting in drag. 
ging (deal ‘bodies at- the chaukhandz,‘(P. W. 
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'No, 28) Sant Singh states that he' saw Hari 
Nath in tha vicinity when the Mahant 
shot Mehnga Singh. There is no reason to 
doubt the statement of this witness so far 
as:thisappellant is soneerned. (P, W. No. 35) 
‘Sadhu Singh, (F. W. No. 36) Bhagat Singh, 
son of Bhagwan Singh, and (P. W. N3.:53) 
‘Bhagat Singh, son of Kikir Singh, ‘are 
Bundala witnesses who give similar evidence 
to ‘that given by Sant’ Singh as having 
seen ‘this appellant armed with a chhuez 
outside, : (P. W. No. 39) Ram Singh identified 


-Hari Nath as one of thoss who pursned 


the Bundala men towards tha Railway lins. 
'(P. W. No. 31) Atma Ram also identified 
this appellant as one of those returning 
‘from the pursuit of Sikha in the- dires- 
tion of the Railway line, The ovidenes of 
this-witness'is, however, not eonvincing. (P, 
W. No. 43), Sunder Das, deposes to having 
ssen ‘Hari Nath killing psrsons with a 
ékhhavt in the Darshant deorhi, There is 
‘no reason whatever tə think that Hari 
Nath has been falaely implieated by any 
of the witnesses. ‘He ia closely sonnected 
with the shrine and his persenc3 thara on 
the 20th February, 1921, is not unnatural. 
is amply 
corroborated by the statements of the 
witnesses detailed above whose testimony 
qua this appellant there isno reason what- 
ever to doubt, Farther corroboration im 


‘to ba found in Hari Nath’s own confes- 


sion in which he fully admits his guilt. 
We ‘have no heaitation whatever in holding 


‘that he has baan rightly convisted and we 


assordingly dismiss his appsal and confirm 


‘the sentense of death, 


The next case argued was that of Surain 
Singh who ‘has been eonviéted of offenses 
of rioting and murder under ssotions 148, 
302 ‘and 149, Indian Penal Code, and ‘sen- 
tancad tə death, Ha was arrested in 
Kasur on the 23th  Februarg 1921, ` ‘Hig 
villawe is at a eonsiderable distanes from 
Nankana. 

His eonviction is based on the evidense 
of (P.W. No, 23) Gomi, (P. W. No, 24) Ladha 
Ram and (P. W. No. 26) Farid, the learned 
Sss3ioa3 Judge ‘holding ‘that the evidense ot 
theis apprivers is seorroborated in reapest 
óf this aposllant by the fact that he fabri. 
Mr. Herbert ` sone 
"tenlgüd that corroboration ‘was also ‘ta ba 
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found in the statement of P. W. No. 218 
Jharda Singh. 

While it is true. that at the trial P. W. 
No. 26 Farid pieked out Surain Si: gh as. one 
of those men who were armed with chhavts 
and "were dragging bodies and striking the 
wounded" (page 97 lines 4 to7) he did not 
identify him either in the Jail cr in the 
Committing Magistrate's Court, In these 
cireumstaneer, his evidence cannot be regard. 
ed as, cf any value sgairst this appellant. 

P.W. No. 23 Gomi and P. W. No. 24 
Ladha Ham were kept apart from each other, 
at any rate, up to such time as their state- 
ments had been recorded by Diwan Mahesh 
Das. In the present case, however, this 
fast cannot afford ang asristanee, for, in his 
statement to Diwan Mahesh Das, Ladha 
Ram did not name or give any description 
.of Surain Singh. His subsequent statements 
in Court, therefore, cannot add ary weight 
to the: statement of Gumi. This witness 
states that he went io Nankana on the 19th 
February and found Surain Singh there 
among those, who had come to assiet the 
Makant (psge 46). On the morning of the 
20ih Febrnary 1921 Gomi says ke saw the 
appellant armed with a «ehha' standing 
among sc me. forty men eolleeted at the 
scuthern gate (page 47) and that he went 
imide. on to the southern wall (page 
48) and aftér that on to the rcof of the 
Darshavt .üeorhi from where he joined in 
throwirg bricks (page 48) Later, Gomi 
ineludes him as being in the number of 
thore who went into the Gurdwara for the 
chuukhandt incident (page 49) and also 
states that Surain Singh astually went into 
tte chaukhandt itself. This wi.ness made a 
similar statement to the Committing Magist- 
rate (pages 57.58) and to, Diwan Mabesh 
Das on the 15th Mareh 1921, 

Ladha -Ram's evidence involves Surain 
Singh as-having been-in the assembly at the 
southern gate (page 67) and as having taken 
part in the deorkt incident (pages 68.70). 
He refers to him in connestion with the seme 
ineidents in his stgtement to the Committing 
Magistrate (page :8). He, however, did not 
know him before, nor did he see him at 
Nankana on the 19th February 1921. 

As has been said above, Ladha Ram’s 
itatement in the presant ense sannot be re- 
garded as strengthening the evidence of 
Gomi and we eonsider that there must be 
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some independent eorroboration of the evi- 
denee given by these twn witnesses, The 
learned fSessicrs Jrdge finder this in what 
he kolds to be tbe fahrieation of a fabe 
alibi. In the first rlaee, the fabrieation of 
a false defence cannot bo. regerded as clearly 
ectabliched on the rrecrd, ond. seeordly, we 
consider that it would be unrrafe to hold 
such a cireumstanee as snffiei:nt, The 
learned G: verpment Advoeate urg- d that 
ample eorrcbr»a!in is to be found in the 
statemont c£ P W No. 2)3 Jhanda : ingh 
(page 276) whieh is to the effect that he saw 
Surain Singh with Reanjte, Rebana and 
others at 3 p.m. or 4 P m, on the 20th 
February, 1921, atthe well of Sahib Das, 
Sabib Des has been preduerd by ‘he defer ce as 
D. W. No. 27 (rage 378) anc fi sly denies the 
ine:dent, We note that, although the learned 
Sessions Judge does not refer to the evidense 
of Sahib Das, be does not  appesr 
to have pleeed any reliance on the siate» 
ment of P. W. No. 218, . handa Singh, ang, in 
all the sirermstanees, we sonsider that it 
would be wholly ursafe to accept Jbanda 
hingh’s statement as affording the necesssry 
sorroboration. We must, therefore, aecept 
thos appeal and asquit Surain Singh. 

The next case taken up was that of Rarjha 
son cf Ghulam, a machhi. He bas been 
eonvisted under sestion: 14°, 302 and 149, 
Incian Penal | ode, avd senteneed to death. 
He was arrested in the Lyallpur District on 
the 19th March 1921. According to the 
prorecution he took a very prom nen’ rari 
in ali ttat oteurred on the ‘Oth February 
1921, P. W. No. 23 Gomi says that when 
he reashed the Gurdwara he saw some 10 or 
ll men on the top of the southern wall, 
four of whom were firing guna in the Gur- 
dwara, Ranjha being one of these four (psge 
47). Later on he says he saw him on the 
north of the roof over the stairsase frcm 
where gung were fired aud brieks thrown, 
and that, at the suggestion of Ranjhe, the 
assailants went down below into the deorhi 
and killed Sikhs who had taken shelter there. 
Again, at Bunjha's instance the kofhrs in 
the southern wall were tearched for hidden 
Sikha, After the Sikhs had been disposed of 
there they all went out and Ranjha is stated 
by the witness to have joined in the pur- 
suit of the Sikhs in the direction of the 
Railway line, Ranjha being armed with a 
aun (page +8-51), After this Gomi says 
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that Ranjha was among those who went 
inta the chauthandt and took an active 
and prominent part in shooting the Sikhs 
hidden therein (page 49). Goni made a 
similar statement to the Committing Magis- 
trate, and in his statement to Diwan 
Mahesh Das on the 15th March 1921, ha 
imoliestad Ranjha in: the same manner. 
P, W. No. 24 Ladha Ram gives similar 
svidense He refers to Ranjha as having 
“baen engaged by the Mahant as "body 
guard" some seven or eight months prior 
to this ocaurrence (page 66). Oa his arrival 
at the. Gurdwara on the morning of the 
20th of Fabruary he says that Ranjba was 
one of those on the southern wall firing 
a.guninto the Gnrdwara. Ladha Ram saya 
he himself went on to the roof s»on after 
this and found Ranjha there firing a gan 
(page 67). He ineludes him in the num: 
ber of those who went into the Darshanz 
deorhi and killed Sikhs (pages 68.69). He 
also says that the gua used by Ranjha 
bslonged to tha Mahaat (page 72) and fur. 
ther states that Ranjha had told him that 
he had killed two Sikhs in the direction 
of the Railway line, In his statement to 
the. Oommitting Marv'’strate and Diwan 
Mahesh Das, Ladha Rim mertions Ran- 
jha us .baving been coosernel in the sam3 
insidents. The appellant was obviously wall. 
known to Ladha Ram and was idsntifiad 
by him, as well as by Gomi, in the pre. 
sanse of Mr Bowring on the 20:h Marsh, 
1921, (vide Echibit, P, B). Haviaz regard 
to tha fast’ that Gomi and Ladha Rim had 
had no opportunity of consulting eash other 
prior to the time when they made their 
statements to Diwan Mahesh Das, their 
statements miy ba taken t3 mutually sup: 
port eash other. P. W. No. 24 Takiullah 
and P. W. No. 25 Farid also deposa to 
having sasn Ranjha on the scane, The 
former says that he saw him firings gun 
from the wall in the Darshant deorhi and at 
the chaukhandz, "Tae latter deposes to having 
seen bae: appellant firing a gun at the chau- 
khand:. The evidenee of thessa two wit. 


nesses must, however, be eliminated from. 


consideration, as Takiullah failed to iden- 
tify him before Mr. Bowring, and Farid 
only pointed him out as a man whom ha 
suspeeted. There is, however, other  evi- 
denos whieh sorroborates the statements 
of Ladha Ram and Gomi. P. W..No, 32 
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Harnam Singh states tlat he saw Ranjha 
on the wall by the southern gate ' firing 
a gun (page 118), 


This witness is a re- 
sident of Nankana and obviously kuew 
Ranjha. There is no reason to doubt his 


verasity. P. W, No. 35 Sadhu Singh (page 
1:4) P W No.3 Asa S ngh (page 12?) 
and P. W. No. 88 Gurdial Singh (page 130), 
Bundala witoe:sss, agree in saying that 
Ranjah was armed with a gun and stand- 
ing on the thara near the southern gate 
about the time when Mehnga Singh was 
killed, P. W Nc. 59 Amar Singh depcses 
to having seen Ranjha on the southern 
wall armed with a gun (page 172) and 
saya he had seen Ranjha for two or three 
months prior to the ocaurrenca and that 
he lived with the Mahant (page1.3). This 
witness resiled from the statement made 
by him to the Oommitting Court and 
asrerted that that statement was false, 
He is a Patwari and a residentof Nankana 
and had every abanse of knowing Ranjha 
if Ranjha bad been in the employ of the 
Mabant as stated by Landa Ram. He 
certainly earnot be regarded as a witness 
nndoly fayourmg thé proseeution and we 
think the learned Seasions Jadge bas right- 
ly regarded hia statement that Ranjha had 
been living with the Mahant for two or 
three months as strong eorroboration of 
Ladba R-m’s statement io that effeet. P. 
W. No. 61 Piara, another resilent of 
Nankana, deposes to -baying seen Ranjha 
on the southern wall with & gun in his hand 
(vage 180). Then there is P.W, No. 75 
Kapur Singh, a resident of Kot Sadha 
Ram, who states that he was one of the 
guards on duty at Nankana on the night 
preceding the oecurrence, He states that 
as be was returning home after he had 
finished his watch duty on the early moru- 
ing of the 20th February he met Ranjha 
in the Bazar near the Mahant’s dwelling 
house. Finally, there is the statement of 
P. W. No. 413, Jhanda Singh, to the effeet 
that he saw Ranjha and others at the 
well of Sahib Das on the afternoon of the 
20:h February. The evidense of these last 
two witnesses is not of any great importanee 
and we do not attach weight to that of 
Jhanda Singh. The other witnesses, 
however, have corroborated the testimony 
of Ladha Ram and Gomi, and we eonsider 
that the evidenee against this appellant 


138 
NARAIN DAS t, EMPEROR, 


establishes his guilt. His defense is that 
be has been dragged into this ase at the 
instanee of ove Kada who .had enmity 
against him owing to the fast he, Ranjha, 
had.abduated the sister of one Malli machhi, 
a connection of Kada. While it is true that 
this Kada -was instrumental in getting Ran: 
jiha arrested (etde the statement of Mr. 
‘Bowring P. W. No. i28, page 240), we are 
unable to ree any reason for thinking that 
a false ease has been brought against this 
Bprellant, He tcok a prominent part in 
-killirg ‘the Sikhs on the wall, in the Darshont 
deohyz and in the chaukhandi, We accord- 
ingly dismiss his appeal and confirm the 
sentence of death. 


The next case argued was that of Rshana 
who has been sentenced to death nnder 
sections 148, 802 and 149, Indian Penal 
Code. His name appearsiin the raqa P.A J. 
written by lnspestor Fez! Imam who haa 
deposed to the faat that the names entered 
jim this ruga were given to him by Ladha 
Ram. The ruga is dated 24th Februsry 
1921 and Rebana is named as one of several 
persons who had been brought by Ar an Das 
from Thamman. P, W, No. 23 Gomi -states 
that @ month or so prior:to the fair at 
Nankana he had gone to a wedding ab villaga 
.Kaln :Khara and from there had gone on 
to Mavza Thamman which is elose to Kalu 
Khara. At Thamman be ‘met Arjan Das, 
Ron of Khushal Dar, and was told by him 
that his father Khuoshal Das had gone to 
sollecs men on hehalf of Narain Dae, Arian 
‘Das ‘arked Gomi to’ go with the party. 
Soon .after Khushal Das arrived with 15 or 
16 menamong whom was Rehana of Tham- 
man, They formed a party of about thirty 
men and together went to Lahore ani on 
to Nankana. They al}, with othene,-atcpped 
there tor a day or -so and hen were die. 
missed by the Mahant who told them to 
yeturn in time for the fair. Rehana was 
given .money at that time. :Gomi «vent to 
Nankana again at the fair and found Arjan 
Dar, son of Kbushal Day, with a number of 
men including Rehana., ‘No disturbanee took 
plaso at this tims ond the men were din. 
missed being told tbat.they would be sent 
for when required. Gori went to Labore 
on the 18th February 1921 in sonnection 
with the congre:s silled ky the Bedis. He 
went tothe house of the Mahant in, Ram 
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Gali and-there found, among others, Rebana. 
On the following day:the pariy returned to 
Nankava as already stated (pages 45-45}, 
On -the morning of the 20th February 1991 
on hearing the sound of firing ;Gomi:went 
to the Darbar -Sabab and seya that he saw 
four men on the southern wall firing guns, 
Rehana being one of the four men (pages 
47 48). In his rtatementa to the Committing 
Magistrate -and Diwan Mahesh Das. he refers 
to Rehana in eornestion with the same:insi- 
dents on the 20th February 1921. P.W. 
No. 24 Ladha Ham deposes to having seen 
Rohana on the 19th February on:his arrival 
from Lahore, and to having teen him firing 
a gun on the southern wall on the morning 


-of the ZOth .of February (pegs 67). He 


insludes Rehana in those who were sonecarned 
with the killing in the Darshant deohri (page 
68). Later on he refers to him .as having 
been strusx by a Sikh cutside the éouthern 
gate just about the time when Mehnga 
Singh was killed (pages (9-73). He made 
similar statements to the Committing Magis- 
trate and Diwan Mahesh Das, It-may ‘also 
be noted :that on a previous oseaeion Rehana 
had bsen brought by Arjan Daa-.to assist 
in repulsing any- -attask thet the Sikhs 
might make on the Gurdwara. The evidenes 
of these two -witneases hes been . consistent 
throughont so far as Rehana is soncarned, 


and, as in the case of Ranjha, we sonsider 


that the testimony of these two approvers 
gives mutual support {o one another. P. W. 
Takicllsh states tbat Rehana :was ‘firing 
a gun while on the roof :and that a man 
was killed outside the Gurdwara but -that 
he did not fire dnring the chaukhandi inci- 
dent (pages $7.69). P.W, No. 26 .Farid 
deposes ‘to having met Rehana outside the 
Darshunt deohrt coming from ‘the north and 
going towards ‘the Bszar ihaving a wounded 
hand (page 97). At an identifention parada 
held on the :2nd April 1921 both Taki. 
ullah and .Farid identified thia :appeétlant 
(vide Exhibit P. H. I). P, W. Wo. 35'Sgdhu 


.Singh identified nag baing outside-armed with 


a -gun (page 124). P. W. No..37 Asa Singh 
depoces to having seen Rahana at ithe son- 
thern gate armed with a gun (page 129), 


P. W. No. 38 Gurdial Singh says tha same 


(rage 130). P. W. No, 26 Bhagat Singh 


son of Bhagwan Singh deposes -to ‘having 
Seen a man armed with a gun a5 the southern 


ga'o who himed at Korm Singh (one of the 


# 
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skilled):but was struck by Karm ene 


,8 takea befcre be could fire, (page 126), and 
rthatythe „man with a gun was Rebana (page 
197). At an idextifieaticn parade Féld. cn the 
‘4th April “1921 Bhagat Singh pisked ont 
Behara tnt was not quite eertain of him 
(Exhibit P. D). P W..No,-44 Ichhar Singh 
alleges that be was pursued by a:runiber 
.of men of.whom -Bébans was one, being 
armed with a. gun (pages 149 150). This 
Witness identified Rehana at an identifieation 
‘parade held on the 2nd April 1921, (Exhibit 
P. H. I). P. W. No. 47 Jhanda Singh 
(pages 152.153) -corrobcrates Ighbar Singh. 
P.-W. Ne, 54 Bhagat Singh and P. W. No. 
.913 Jharda Singh also reter to this .gppel- 
lant, ;but iheir evidence im.rot of any great 
"weight. The learned Sessions Judge has 
utilised ihe eonfessicnal statement of Hari 
Nath sgairst this appellant, but, as stated 
above, we do rot think that this can properly 
‘be dene. Rehana :deslined to make any 
statement before the Committing Magistrate 
‘but the trial admitted that. he was wounded 
Dy & chhaet near the eastern gate'(page.365). 
He does not admit that-his arm was broken 
;and in all-probability it ‘was not, In a 
“written statement filed'by him he admits his 
presence at Nankana and states that ou the 
mornirg of the 20th a great noise was heard 
„andit was stated that a Sght had -taken 
plase in ihe Gurdwara, All tle people went 
in tkat direetion and be went with them, 
Aske reaehed there an Akali Sikh etrusk 
him a blow witha chhavz cn his arm after 
‘which he ran awey, After a .carefol eon. 
 Bideraticn of the ense, we are cati fied that 
the approvers’ statements have been material- 
ly eorrotcratcd against Rebena, and tkat 
-he has ibeen rightly convicted. We secord- 
ingly dismirs his appeal and confirm the 
wenlense of death, 

The next enco is that of Piara Singh, ton of 
‘Hari Sirgb, who hss teen sentensed io 
‘transportaticn for life ,. Laving been eonvisted 
cof .offer«es under cec.ions 148, 102 and 142, 
Intian Peral Ccde. His corvieticn is baced 
by the learned Sessions Judge on the .evi- 
.denge of P. W. No. 23 Gomi, P. W, No. 
25 "Takiullab, P. W, No, 26 Farid, taken 
stcgether with :the eonfessional statement of 
‘Heri Nath, As pointed ont above, Hari 
iNath'a statement was made efter he had 
Leard tle whkcele of dko evidcree fer tbe 
progecution,;j.andiiwe cannot regard it as 
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safe to use his confession for the purpose 
of corroborating or strengthening .the testi- 
mory .of.tbe approvers. The evidence of 
FP. W. No. 28, Gomi, that this ‘appellant 
‘was:in the crowd at the southern gate with 
a stick in his hand (pages 47, 50, 58) “but 
bat. he was some ten yards behind the 
others and did nothing (page 55). P. W, No. 
25, Takiullah, states that Piara Singh 
was going ‘about with a chhavt (page 85), 
&nd':thaf he took part in the cecurrenee (page 
93). He assignes no definite part to the 
appellant, probably beeause he was not 
.properly examined on the point. P, W, No. 
26, Farid, is more spesife and includes this 
in these men who were armed 
with chhavis and dragged bodies and struek 
the wounded. (page 97). .He also attributes 
the killing of the: two Sikhs on the south 
wall to Piara Singh (pages 99, 10). 

Farid -and  Tekiullah sannot. however, 
be regarded as independent witnesses and 
their evidence ‘dors not corroborate the 
'testimony of Gomi. Ladka Ram P. W. No. 
‘24, not only does not mention this appellant, 
‘but definitely states that he did not see him 
at-all (page 75), There is thus no corro- 
‘boration of the approvers’ evidenee, for the 
only other witvees who epeaks of this ap- 
pellant is P, W. No. 28, Sant Singh, who 
raysUthat he was the last of the erowd of 
men fc lowing the Mahant, but that he -had 
nothing in his band, Sunt Singh is on bad 
terms with Lal Das, brother of the appellant, 
and his evidenee, therefore, cannot ba re- 
garded as very ratisfactory. In these 
eireumstanees we eccept ‘this -appeal ard 
acquit Piara Biagh son of Hari Singh. 

The rext case diseussed was that of dia] 
‘Das son of Hari Singh, who ‘is the brother 
of Piara S ngb. He has teen found guilty 
of ean offenee under reetion 201, Indian 
Penal Code, ard senteneed ‘to -seven years’ 
rigorous imprisonment. The ‘learned Ses- 
sions Judge appsrently bases the sonvietion 
cf this appellent on the evidenee of P. W. 
No. 25, Takiullah, and P, W, No. 26 Farid, 
taken along with -the eonfessional statement 
of Hari Nath. As hes already been stated, 
Hari Nath’s sonfession gannos' safely lis 
used as c:rroboration of the evidences of the 
approvers. 

According to P. W, No, 
Lal Das was the 
of the Mohan, 


£0 Takiullah, 
maneger or agent 
and tock -part in the 
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enagsment of the Pathans on the 4th 
February 1921 (page 83), On the day of the 
ocsurrense: under orders ofthe Mahant he 
aud othàrs, went towards tha Railway line 
to dispose of any enemies that might ba in 
that direstion (pages 85, 83). Later, at the 
time of the chaukhandt insident, Lal Das is 
said to have told the Pathans and the other 
Mahant's supporters that the Mahant had 
said “wa eould do what we liked with these 
men” (pige 86), and .dirested the procead- 
ings icside, though he was armed only with a 
s nal! bit and attacked no one (page 87), In 
his statement to the Committing Maziatrate 
Takiullah refers to a Lal Das who joined 
in the urenit towards the Railway line (page 
83), bu:that he meant this to refer to tha 
appeliant is not quite clear, as, at the end of 
his statement, he ineludes the appellant in 
the list of thcas who took part in the oesar- 
rene3 in addition to those already namsd by 
him. 

It chould be noted that more than one Lal 
Das, ‘Munshi of the Mabant" has 8gured in 
the ezse (s20 the evidencs of P. W. No, 28 
Sant Singh, page 107). In his statement to 
the Magistrate on tke z2nd March 1921 
Takiullah referred to sl Das as tke 
‘Munshi who had taken down the names of 
the Pathans at the time of their engagement 
and bis having taken part in the pursuit 


towards ths Railway line, but not as 
diresting the  proeeadinga in the chau- 
hhandi. 


P.W. No, 23 Farid states that Lal Das had 
a white bz in.his band and was direoting 
the pfoc.edings inside at the time of 
the chaukhand: incident (page 97). Before 
the Committing Magistrate he referred to 
him in general- terms as having been one of 
those edneerned in the oesurrence. 


In his statement toDewan Mahesh Das 
on the 28rd Mareh 1921 he did not refer 
to the appellant as having taken part in 
any of; the ineidents of the 20th Feburary 
1921. P. W. No. 23,.Gomi, also mentioned 
Lal Das, but after including him among those 
who were at the southern gate he says later 
that hé saw him for the first time at the 
tank cutside after the shooting of Moba 
Singh, and that he did not see bim at the 
cicuthand? at all. He also says that Leal 
Das lad a thin stiek in his hand and did 
nothing in this prezenco, P.W, No, 24 Ladha 
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Ram states that he saw Lal Das at thé tank 
only doing nothing, From the above it 
will ba seen that theevideuss of Gomi and 
Ladha Ram does not asis} the prosecution, 
and, if anything, indieates that Lal Das was 
merely a looker on ; F'srid'a statemont onust 
be treated as corroborating Takiullah’s © 
evidense. 

The only other evidsuse is that of P. W. 
No. 31, Atma Ram, who deposes to having 
seen Lal Das pursuiag Sikhs towards the 
Railway line ani later diresting the burniag 
of three dead Sikhs near a tree (page. 116), 
He, however, admits having had a dispute 
with Lu Das over a leas of some land 
(page 117), and his evidence does not earry 
oy weight, In the abssnca of any clear 
and satistastory eorroboration of the evidanse 
of Taxiullah and Farid, wa are unabla to 
maintain the sonv.ction and, acsepting his 
app al, sequit Lal Das. 

Tne next casg taken up was that of 
Jiwan Dis, who has been  sentencad to 
transportation for life under gestio as 143, 392 
and.149, Indian Penal Code. P. W. No. 23 
Gomi depos:s to having saen this appallant 
(deserioei b; him as a man with tut 
moustache«) outside the southern gate armed 
with a cihavi or takwı (pages 4’, 58) and 
joining in the atiack on the koíhis inside 
(page 58), Neither in his statement to the 
Committing Magi bate, nor in that mad3 ta 
Diwan Matesh Das on the 15th March 1921 
is he recorded as having raferrei toa man 


.with a ent moustashe, ; 


P.W., Nò. 24, Ladha Ram, states that Jiwan 
Daa went with the Mabantto Lahore on’ the 
18th Feburary 1921 and returned with him 
trom there on the 19th February. Ho saya 


-that on the morning. of the z0:h February 


1921 he saw the appellant in the crowd at ^ 
the southern gate (page 67) and also saw 


‘him go upstairs on to the roof (page 70). 


He again saw him coming down (page 68) 
and was told by him that he had killed 
two men below (pages 76, 78). As, however, 
he failed to identify Jiwan Dasat tho Jail 
identi&sation parade on the 28th Marsk 
1921, . there is a possibility of error on his 
part which, in our opinion, vitiates his 
evidenee, P, W. No. 2^, Takiullab, refers to 
this appellant as one of those who killed two 
Sikhs on the southern wall, The learned 
Sessions Jadge has held (we sonsider rightly) 
that there is same, unsertainty as to Jiwan 


' ? 
Vel, LX Vili] 
NARAIN DAS Y. EMPEROR, 


Dass eomplieity in this incident, bat has 
assepted, Takiullah'a testimony £s showing 
his presance in, and mambarship of, the ualaw- 
ful aesambly. At the identifisation parade 
held in the Jail, however, Takiullah was not 
eertain of Jiwan Das, a fast thas materially 
reduces the value of his evidenca. 

The only other witness against Jiwan Das 
is P. W. No. 28, Sant Singh, who professes 
to have seen him with the Mahant at the time 
of the killing of Mehnga Singh (page 104) 
and eays that he had a dang ia his hand 
(page 105). He, however, fáiled to identify 
him at the Jail, as well as in the uourt of 
the Committing Magistrate (page 105)-and 
admits that Jiwan Das's mother eomplained 
that he had brokəm into her shop (page 
107). No relianee ean, therefore, be placad 
on his evidenee so far as this appellant is 
eoncoerntd. We are unable to hold that 
Jiwan Das’s eompliaity has been established 
beyond doubt, and, assepting his appeal, 
Boqnit him, 

The next oase taken up was that of Piar 
Singh son of Sandar Singh, who has been 
sonvicted of riotirg and murder and sentence. 
ed under sections 143, 30: and 149, Indian 
Penal Code to transportation for life. The 
evidenee against him sonsists of the atate- 
ments of P. W. No. 23 Gomi, P. W, No, 24- 
Ladha Ram, and P. W No. 26 Farid Of 
these, P. W. No, 26, Farid (who includes him 
among those who dragged bodies and «illed 
wounded’ mén at the ckaukhand:) failed to 
identify him at the Jail identification (a 
cironmatanse not referred to by the learned 
Sessions Judge), and for this reason his 
evidence is not of any value, 

P. W. wo, 23 Gomi says that on his arrival’ 
he saw this appellant (whom he refers to as 
Wasakha singh's nephew) on the southern 
wall armed with a chhavs and throwing 
bricks (pages 47,5:), In his statement to 
Diwan Mahesh Das on the 15th Maroh 1921 
whils he refers to the nephew of Wasakha 
Singh" as having someon pravious osaasions 
to Nankana he does not refer to him as 
having besn at Nankana on the 20th 
February 1921. 5 

P: W. No, 24, Ladha Bam, deposes to Piar 
Singh having coms from Lahore with the 
Mahant on the .9th February 1921 and 
states that on the morning of the 20;h 
February 1921 he saw him’in tha erowd at 
the southern gate (page 67) and taking part 
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in the killing in the Darshans deorht (pagos 
68, 69 and 76). In his statemsnt to the 
Committiog Magistrate, Ladha Ram refers 
to P'ar Singb as having aome on a previous 
occasion, and as having been in the erowd 
at the southern gate on- ths morning of 
the 20.h February 1921 (page 77). He 
does not refer to him speaifically in eonnee- 
tion with the ineident at the  Darshani 
deorhi, It is true, as pointed ont by Mr. 
Herbert, that Piar Singh appears in the 
ruga (Hixhibit P. A.) either by Inspector 
Fazal Imam to Inspestor Sardar Gopal Singh 
on tbe “4th .February 1921, the names 
therein having been given by Ladha Ram. 
Bot the value of this is done away with 
by the faet that in his statement to Diwan 
Mahesh Das made on the lOth. 11th Maroh 
1 21 Ladha Ram does not mention tha appel. 
lant as having been coneerned in the.events on 
the 20th February 1921, although he refers to 
him as having come to Nankana on a previous 
otsasion, From the foregoing it will be seen 
that Piar Singh was not implieated by either 
Gomi or Ladha Ham in the esrliest state- 
ments made by them to Diwan Mahesh Das. 
In these cireumstancas we acsept this appeal 
and aequit Piar Singh son of Sander Singh. 
We now eome to case of Balak Das alias 
Babali woo has been senteneed to transports- ` 
tion for lfe under seetions 149, 304 and 
149, . Indian Penal Oode. P. W. No. 28 
Gomi says that Balak Das was present in the 
esrowd outside the southern gate and was 
armed with a stiek. To the Oommitting 
Magistrate as wellas to Diwan Mahesh Das 
he made the same statement. P. W. No, 24 
Lalha Ram sapporta Gomi in saying that 
Balak Das was in the erowd at the 
southern gate, for be says that he, Gopal 
Das and Balak Das were together drink- 
ing sardat where they heard the sound 
of firing and together went towards the 
Bazar, Balak Das having a stick (page 
67). He also says that this sppellant as. 
sompanied him on to the north.east eorner 
of the Mahant's batthak where the Mahant 
was at the time. He next refers to him 
as baing on the roof, and states that it 
was just as they . were going down the 
stairs that Balak Das was struek on the fore. 
head by a brick, though he does not know 
where the brick. came from (page 68), 
and that he told him to go and get hia 
head bandaged (page 69). P. W. No, 29, 
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Takiulàb, pioked ont Balak Das es one 


of the Mahant’s suvporters and armed with: 


a chha:t who killed men in the Darshani 
deorht: (page 89). P. W. No. 26, Farid, says 
that he saw him with a chhavi in his band 
st- the chauk:and? dragging bodies and 
striking wounded Sikhs, but was unable 
to'idsntify him in the: Court of the Oom- 
mitting Magistrate, although he: had 
identified him at the parade in the Jail. 
In addition to the evidense of these ap- 
provera; we have the statement of P. W. 
No. 28; Sant’ Singh, who depóses to 
having’ seen bim with a dang in his hand 
cutside the -Gurdwara. with the Mahant, 
and P. W. No. 43, Sunder Das, givea similar 
evidencs (page 137); although he eannot 
say what -Balak Das had in his hand, 
Finaly, there is his own statement (Exhibit 
P.O: D). This statement was- resorded by 
Diwan: Mahesh Das as a confession, As 
pointed. out hy the learned Sessions Judge, 
however, it oan searsely be 
as a confession in true sense of that 
word, it is, howaver, an admission cf his 
preseneo at Nankaua on the day of the 
Qseurrence and in it he also admits that 


he elimbei on to ths roof by means of a- 


ladder. He: goes onto ssy- that some one 
strusk him on the forehead with a briek’ 
which made him feel weak and, therefore, 
he retired to the tank to wash’ his wound. 
In his. statement in: the Sessions Court 
he states that he had gone to Nankana to 
get ghee, and had slept the night at Wiram 
Das’s baithak, Ladhu being in another 
kotha, He also. admits that he had fol. 
lowed: Ladha Ram to the seene; and that 
he was standing bowing down at the 
southern gate of the 
brick: ‘strusk him from “above, after whieh 
he went to Kot Sudh Das, but waa arrested 
at Waigal in 'Kaśar Tahsil some eight 
days later. He alleges no enmity - with 
Gomi or- Ladha Ram. His aseount of how 
he received the injury is unsatisfactory, 
and there is’ absolutely no reason to think 
that either Gomior Ladha Ram is falsely 
jmplisating him, He is a ‘resident of Bhai. 
Phera, and’ his presence: at Nankana on 
this oscasion was- evidently. due to the fact 
that- ho had bean-énrolled by the Mahant 
- or- his: relatives to protect. the Gurdwara. 
This'defenee witness, D. W, No. 139, Sulakhan 


. and D, W. No. 140, Sher Singh,..do-not say. 
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anything that can be'regarded a1 eoutradist- 

ing the story told by Ladha Ram and 

Gomi, ` Ladha Ram gavə his name to the 
Polias at a very early stage, for wwe fint 
Balak Das's name in the ruga, Exhibit P. A. 

K., dated “dh February 1921 from Inspsetor 
Fazal Imam to Inspector Sardar Gopal’ 
Singh. Having regard to all the sireum- 
staneea we are of opinionthat Balak Das has’ 
been correctly eonvistel and dismiss his’ 
appeal, ' à 


Next, we acme to Jatha Singh who: has 
besn sentenesd to transportation for: life 
under sections 148, 302 and 149,. Indian 
Pena! Code. His convietion is based nn the. 
evidenes of P. W. No. 23 Gomi, P. W. No.: 
24 -Ladha Ram and P. W, No. 32 Harnam 
Singh. Gomi states that Jetha Singh waa. 
in the srowd at the southern gate (page 
47) and wont up on to the south wall (page 
50), but saw him doing nothing in-parti- 
colar, and in his statement to the Oommitting 
Magistrate ha refers to Jetha Singh- only 
as having been in the crowd at the southern: 
gate (page 58). Ladha Ram desposes‘that, 
Jatha Singh was outside and went up on. 
to the roof (page 70), His statement to 
the Oommitting Magistrate was similar. 
Neither of these: two witnesses appear 
to hava: named or olaarly described: the 
appellant in bheir depositions to Diwan. 
Mahesh Das, whish oircamstanse detraats 
eonsiderably from: the value of their evidense, 
Harnam Singh states that he, saw Jetha 
Bingh in front of the Darbar Sahib with a 
lathi in his hand. going towards Kot Sadhu 
Ram, (ie, away from the seane) ‘before the 
chaukhandi incident had taken placa Harnam 
Singh and Jetha Singh both live at Kot'Sadhu 
Ram. This evidenee does not sufficiently. “Son 
ngob Jetha Singh with the crime and eannot 
be regardedas a sufficiant corroboration of 
the statements of Ladha Ram and Gomi; 
We acsordingly aosspt Jetha Singh’s appeal 
and acquit him. 


The next case discussed by.Mr, Hasan Imam 
was that of Jaggat Singh alias Jaggu, who 
has been sentenced to transportation for life 
under sectiona 145, 302 and 149, Indian Panal 
Code. In his statement to Diwan Mahesh 
Das on the 15th of Mareh 1921, P. W, No. 23, 
Gomi said that Jagga of Sidwani was at 
Naukaaa when:he: and-othera rebarne? thera 
ab kh10 pio wela on: the 19th o? Febraary 
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1921 after tha Mahant had been warned at 
che Railway Station of the proximity of the 
Sikhs, and that the same Jagga of Sidhwani 
armed with a chhavi-had along with others 
entered the Gurdwara by the southern gate 
as goon as-it had baen opened and had gone 
on to the roof. He also said that he had s3en 
Jaggat Singh alias Jaggu of Sidhwani among 
those concerned in “tho chauhhandz ineident. 
The appellant, though now residing in 
Aulakh Hithar, admits that till four years ago 
he lived at Sidhwani (page 338). 

‘In his statament to the Committing Magis- 
trate he referred to Jaggu Sidhwaniwala in 
eonunection with the same insidenta (pages 
57( 59). At tha trial be said he had seen 


Jaggu cf Sidliwani with a chhavi in the crowd 


of. the Mahant’s supporters at the southern 
gate, and that whsn the door had opened 
they had:all gons inside (page 47). Later on 
hé saw him taking an ac'ive part in the chau- 
kħandi insident (page 49). 


P, W. No: 26, Farid, states that this appel- 
lant was one of these who dragged bodies 
and killsd wounded at -the chaukhand:i 
(page 97). : In his statement to the Com- 
mitting Magistrate hs pointed him out as 
among those who had taken part in the oscurr- 
ences. As Jaggat Singh was not known 
to.the witnéss he could not refer to him by 
name in bis stabsment to Diwan Mahesh Das 
but he identified him at: the identifisation 
parade held on the 2ndof April 1921 [vide 
Exhibit P. H. (¢); P. W. No. 83 Amir Singh 
identified’ Jaggat Singh as one of five or six 
men who had chased him and his eompanion 
(page 120), but though he identified him at 
the identifcation parade on the 2nd April 
1991 he states that to the Oommitting 
Magistrate he said he sonld not identify 
any ‘of his. pursuers. This civeumstanso 

renders his evidence-of little or no value. 

.P. W, No. 844. Gurdit Singh, is ona -of the 
Sibhs-who elaims to have gone intothe Gar- 
dwara that morning. He states that while 
he.and his sompanions were resitiog hymns 
firing sommensad.. He sought shelter by the 
eastern wall, and saw a man with:a gan and 
three or four others with chhacts standing on 
£he.wall.to:he west of the southern gate and 
gays: that’ this eppollant was one of the 
chhavt med. He: identified Jaggat Singh at 
the parade on the ead April 1921 vide “enibi 
Ps: LI OAN 
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P.W. No. 43, Sundar Das, de poses to having 
seen Jaggat Singh withthe Mahant, bat 
saw nothing in his hand (page 137). In 
his statement to the Committing Magistrate 
he pointed the eprellant out as having had a 
chhaw. He identified him at the parade on 
the 2nd Aprii 1921, [zie Exhibit 
P. W. (7)]. 

P. W. No, 114, Ismail, devoses to having sean 
JagatSingh at Nankana on tha 19th Feb. 
ruary 1921 (page 228). He identified him 
at the parade on the 2nd April 1921, 
but said he was not quite eertain of him. 

Jaggat Singh denied his complicity and 
urged that he was in his own village of 
Aulakh Hithar, and that as he is on the 
register of bad characters (No. 10), he eould 
not have absented himself without a report 
of the faet being made by the Lambardars. 
In his defenee he prodused D W. No, 133, 
Babai Singh, and D. W. No. 134, Allah Din, 
the Lambardar and Chaukidar of Anlak 
Hithar, who state that Jaggat Singh was 
not absent from the village on the night 
in question, and tnat they would have re- 
ported the matter bad ke been. D. W. No, 161, 
Sultan Alam, Head Constable, had also bean 
produced to show that no report of the 
&ppeliant!'a absenes had been made. As 
pointed by the learned Sessions Judge the 
abssnoa of a report is no vald proof that 
the appellant was in the village, as it is 
a notorious fact that Lambardars and 
Chaukidars are: slack in the discharge of 
their duty. 

Tt was also slleged that Jaggat Singh waa 
an Ákali and, therefore, sould not have joined 
in this affair, It ijs true that D. W. No. 168, 
Kartar Singh, of Jhabbar, admits having” 
baptized Jaggat Singh, but he says this 
was five yaars ago, and hs doses not know if 
be is-an Akali cr not. AE. 

' Wa are not impressed by the defenca set np 
which does no}, in our opinion, rebut the ease 
for the proseoution. No reason has bsen 
suggested why Gomi should have falsely impli- 
cated Jaggat Singh, and it will ba seen that’ 
this witness has been sonsistent throughont in 
his ascouat of the part taken by this appel. 
lant. Exliminating the evidence of Amir 
Singh and Ismait the sorroberation of Gomi's 
statement is to-be found in -the deposition of 
Sundar Das end'-Gurdit Singh. No valid 
resson has been given for thinking that these: 
two witnesses are noi worthy of ereienog: 
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against the appellant, and that the learned 


Sessions Judgé has pointed ont that there. 


is no real ecntradistion of Gomi's statement 
in the evidence of Gurdit Singh. Aftera 
esreful consideration of the evidence we think 
that Jaggat Singh has been rightly sonvisted 
and dismiss his appeal, 


Next the ease of Atma Ram was discussed 
by Mr. Pari. ‘Lhis appellant has been 
sentenced to death under sections 148, 302 
and 149, Indian Penal Code, He iə a toii: 
dent of Nankana and was arrested on the 
20th February 1921. The evidence against 
him is that of the four approvers, P W. 
No, 23, Gomi, refers to him as a Brahman who 
arrived with a stiek and was in the crowd 
outside the southern gate (page 47). Before 
the Committing Magistrate he made no 
referente to any Brahman, but pointed out 
Atma Ram as. having beea in the erowd 
at the southern gate (page 58). In his state- 
ment on the .15th Mareh 1921 he made no 
reference to any Brahman, and did not refer 
to the appellant, „unless he i is lo ba taken 
as insluded in the expression "the Mahant’s 
men,’ At the moat, then, according to 
Gomi, Atma Ram was at the southern gate 
in the 'erowd that had collested there: 

Mr. Puricontended that Gomi was the 
only witness who placed tbis sppellant at 
the southern gate. But this is not correet 
for P. W, No. 24, Ladha Raw, also says that 
he saw him there (page 67). He alao saw 


the appellant going on to the roof by way- 


of the stairs and coming down again (page 
68). Mr. Puri eontended that there was & 
discrepancy as to this, as Ladha Ram also 
Bays that he could not tell who went up by 
way ofthe staire, and who used the ladder 
(page 72). There is, however, no force in 
thie, as it is obvious that Ladha Ram meant 
that he could not give all the names of those 


who went up by one mears, and those who. 


went up by the other, Before the Committ. 
ing Magistrate he says that Atma Ham 
was at, thesouthern gate and among those 
who were trying to olimb on to the roof 
(pages 77, 78), and in his statement to Diwan 
Mahesh Das he said that he had seen Atma 
Bam atthe southern gate and on the roof. 
 TThis witness, therefore, depores to the appel- 
lant having been at two places, firstly in the 
crowd at the southern gate, and then on the 


roof ; 
p 8 2 de, bom b. 5s i : t. Me kae 
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P. W., No. 25, Takiullab, identified him 


in the Jail on the 25th March 1921 (Exhibit 
P. O.) and in his statement to Diwan Mahesh’ 


Das he refers to the killing of two Sikhs on, 


thesouthern wall by the Mahant's men. 


he again referred to this insident and pointed . 
out Arjan Das as one of the men who killed . 
two Sikhs, He definitely stated that the: 
otber assailant was not present: in Oourt: 
(page $5). In his final statement at the 
trial, however, he pointed out Atma Ram as | 
one of those who took part in this incident 
(page 86). 1 

In the statement fesorded by Diwan 
Mahssh Das, Farid makes no reference to: 
Atma Ram, bnt identified him at the parade. 
on the 25th Marsh 192]. In the Committ- 


ing Magistrate’s Oourt he pointed him out: 


as one of thosa who» took part in the oesurr. 
ense (pags 101). In his statement at the. 
trial, however, he pointed him ouf as being, 
one ‘of two men who were pressnt at the 
chaukhandt incident, and who killed ` two 


wounded Sikhs who had tried to gat ont, of ' 


the fire (pages 97, 99, 100). 


In. 
his statement to the Committing Magistrate, 


4 


The identifleation of Atma Ram by Taki- | 
ullah and Farid is not impressirg seeing that ; 
he was arrested on the 20th February 1921 , 


and sent to the Central Jail with the Pathane, 
Each of them makes him take part in totally 


- 


Tan 


different incident», and though the differences : 
in the three stataniants made by Farid may be: 


due to his not having been properly examined, 


these differences exist and tell against the. 


prosecution. Neither Gomi nor Ladha Kam 


referred to Atma Ram in sonnection with . 


these. ineidents, and there being no eorrobora- 


tion of the stories told by these two Pathsen . 


approvers, we eannot regard that evidenea 
as suffisient, . Similarly, Ladha Ram alone 


referred to Atma Ram as having been on . 
He and’ Gomi agree only asto . 


the roof. 
his presenee at the southern gate. 
Nath refers to him in 


^ Hari 


cannot be utilised for the purpose of streng- 


thening the story of the approvers. Atma ; 
Ram himself says that he was at the Bazar, . 
neither Ladha : 


the whole time, and as 
Ram nor Gomi attribute any definite act 
to him, it is not 
going to the southern gate on hearing the 


firing (as doubtless many others must have - 


his confessional . 
statement, but the sonfession of this man. 


improbable that after , 


done) he went off to the Basar to eny. 
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-out his? duties" there.” "We hava oarefally 
wonsidéred the evidense against this appal- 
‘Jatt and ágnnotregarlit'a3s suficient. ‘We 
*  heooditBly assapt his appeal aud arquit him. 
:5 Avian Das'a- appeal'-was-argued by Mr. 
“RamLal. "This appellant has baon sentens. 
“od to’ transportation “for life undar sestions 
“448, “302 ‘and 149; Indian’ Penal Code. He 
‘is a ‘néphew (brothar’s son) of the Mahant, 
“The: "witnBssas : who: 'depose against’ him are 
"P." W.^ No." 28, ‘Gomi, "P. "W. No. 24 Ladha 
fRaw, P. W.No. 25 Takiullah, P. W, No. 
"95 arid, ‘and P: W.:No "28 ‘Sint Sings, 
‘and *he is ‘alao - -iniplisated ‘by Hari’ Nath. 
A alin the - ‘ease of-others, we do hot thiok ` 
‘that Hori ‘Nath’s‘sonfeasion oan carry any 
“weight - against ^ this appallant. Of the 
€ witnesses ‘Sant Singh admittelly has enmity 
“with “the Mahant and Mr, Horbert œm- 
e gaded ‘that he“ would be’ prejudiaed against 
"the! Mataüt's ‘rélatives.  Takiullah and 
,Farid failed to identify him ab the iden- 
Piüistion" parado in thé Jail, sv that their sub. 
“séquint identification in: ALe Court when 
\ they ‘both! giva him an astiva- and pro- 
ninety part cannot be régaried as of any 
Pala, ^P. W:-No. 23, Gomi, says that 
*.daw ‘Arjan Das in the eró wd at the sou- 
thorn ‘gate (paga-47), and that ha- pro. 
“faired | ‘oil ‘at-the’ instanca 
(pagas) and -lator went ofin the direction 
of the chaukhandi just before. killing there 
si'éórimrised, He' ‘referred: to “him in oon- 
"'fiestion with the same  indeidents to the 
““Committidg ‘Magistrate (pages 56-59) and t3 
' Diwar Mabash Das, on the 15th: Marsh 19271. 
P? Wi Ng. 29. Ladha- Ram States that he s&w 
“this appéllant at-the southern gate (page 57) - 
"but hot again tìll the occarranse was over 
, when -he'saw -him ' taking people j 
` ‘to: Kot- Ladha ' Bam - (paga 70). In his 
‘statement: to the Committiag Magistrate -he 
t gays -he: saw ‘Arjan Das at’tha southern gate 
among thoss who wefs trying to gat on to the 

t "roof- (pagos 77, :78). He- made a similar' 
Vgtateraónt- ta Divan: Mahesh “Das, From 
* above it «wiil-be sean that Gomi and: Laidha 
‘Ram agree only: as to' having'seen tha appal: 
tutant: at the southern gate. “It iseurioua that- 
"Bádbà: iRam should; not have notiasd him 
"H: Again at ‘any-etdge of the prosesdiags if'he 
shad: taken tha 9 eotiewhat - promiasnt : part - 
‘allotted to him by Gomi; and gesing - that 
"he*'was aitelative of the Mahant and known ^ 


he ' 


of. the: Mahant 


away ’ 


INDIAN OASES, 


145 


'évilensa of thasa two approvars a3 saMiclant 
‘to “warrant the sonvistion of this anpsllint. 


4 


‘approvers’ 


Finally, thare is Avian Das'a own admission 
as to his- preyanca ai‘the-Nankana on the 
day of tha o231rrencs, : but this statement 
doss not insriminats him in 'any' way. ‘It 
was urged by Mr: -Herbsrt that having reiavd 
to his relationshig with the- Mahant, ^it waa 
highly probable that Arjan Das took part in 


‘the happenings ai” the Gardwara,. ' While‘ re- 


eognizing tha force of this, wé ara unable 
to hold' that the evidencs on the resord* ia 
' gufficient to prove the case:ageinat him? in 
the absənsa ‘of any :ocorróboratiou of the 
statamants, 'We  ascordingly 
&cseps$ hia apoeal and acquit Arjan Das, 

Mr. Ran Lal then dealt with: the casa '-of 
KammanMachhi who has: been found guilty 
of rioting ani miurder and sentenced to 
transportation for life under ‘sestions: “148, 
302 and 149, Indian Penal Uode.” The only 
witness3s against this appellant’ ara the 
three approvare P. W.: No. 23 Gomi, Pi W. 
No. 25 Takiullah, ani P. W, No.’25 Farid. 
Gomi refers to a stammering ' Musaltian 
whom he identified a3 Kamman as ‘boing 
presant in the crowd -at the southern - gate 
armed with a stick, dnd he piskad the "appel- 
lant oat in the Court of the. Committing Ma- 
gistrate, bit at the identifisation: pàrads -held 


“on the -25th Marah 71921, he is recorded as 


having said that he auipssóad bim to sama 
extent. "Takialla* -pointed' him'out as-óns of 
thozaarmed with Achka ?(pags 87 but abtri- 
bates: no partisular ‘ast to him; Bud in? '$he 
Cours of the Committing Magistrate he‘pointed 
him ont às ons of tho:e who took part in tha 
ossurrence '(paze 93), ` Farid- includes him 
in thozs who were: dragging bodies- nd 
striking wounded Sikhs. Thus,” while all 
these three approvera ileotified him, Gomi 
was not sure of'him at the oitset, and only 
said that’ha-saw him at the sonthern’ gate. 


‘Takiollah and Farid do not allot- the: same 


parta to him. As tothsir identifisation of Him 
it has £o bs b3rne-in mind : that: Kimman 


-Mashhi was in the Central Jail from about 


the 2nd March 1921, Kamman denies his 
prassnea at Nankina -on the date in-qaastion 
and alleges that he was in his own villagd at 
Manga Tara. -Thére is'no -eorroboration 
whatever. of the statement: of the "'approvara 
and a point in his favour is that whildLadha 
"Bam referred to a Musdlman' Mauéhhi* when 


Cto Làdha Ram wo aro unable to ragard the “-ho-gave informan -to- the Rolioa . (vida 


10 - 
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Exhibit P. A. J.) he does not. identify 
Kamman. We aesept his appeal, set aside 
his conviction and asquit him. 

The ases of the Pathan appellants were 
then taken up by Mr. Miran Bakhsh 
who, however,  sontented. himself with 
referring us to those parts of the resord 
. where the word ‘Pathans’ happened to be 
written and then asked as to disbalieve the 
evidenae of the approvers on the ground 
. that they had been induced to make their 
statement, We may say at the outset that 
there is ample evidense on the record to 
. show that all these Pathan appellants 
were engaged by the Mehant on the 
Srd Febraary 1421 to asb as guards. 
From a perusal of ihe whole reeord, we 
eonsider tbat the learned Sessions Judga i ig 

right in thinking that they played a minor 
part, and that it isquite possibles “that, some 
‘of them did not venture to.play any part at 
all.” With the exseption of Nur Sadin and 
_ Kadir who have been senteneed £o death 
under eections 148, 302 and 149, Indian Penal 
Code, the other Pathan appellants have baen 
eonvioted under restion 201, ,ndian Penal 
Code, and sentenced to seven years’ rigcrovs 
imprisonment. Before any individual Pathan 
ean be «onvieted, however, we think there 
should be some definite evidence agninst him, 
and that evidence of a general charaeter that 
Patbans, as a whole, did this-or that, cannot 
be lcoked upon as sufficient, The sonviction 
of these appellants are. based almost, if not 
entirely, on the statements of Tsk ulah 
and Farid. In regard to these two witnesses 
it. bas to be borne in mind that they undoubt- 
edly knew their comrades and were. with them 
for,a sonsiderable period in the Central Jail, Lt 
was, therefore, to be expeeled that they sould 
identify them. As has been said above, Taki. 
ullah and Farid had emple opportunity 
while in the Oentral Jail to disenss the 


situation and they, therefore, eannot be. 


regarded as independent witnesses and the 
testimony of one cannot afford support to 
the testimony of the otber. With these 
, remarks we poseed to deal with the in- 
dividual appeals, and take up that of Gal 
Akbar. . 

Against him there is the evidence of Taki. 
ullahand Farid. The former says that Gal 
Akbar want up on to the roof (page 84) and 
threw bricks. He was armed with a stiek. 


m5 latter saya tbat Gul Akbar was armed | 
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with a stick and was dragging bodies and 
str-king wounded Sikhs at the chaukhand;. 
There is no sorroboration of their statements, 


although Ladha Ram pointed him ont as. one 


of those who went on to the roof from the 
southern gate, : The ease against Abdulla is 
precisely the same, Ladha Ram, in addition, 


, saying that Abdulla was the man who intro- 


dused the Pathans (page 79). We eannot 
regard this evidence as sufficient as we aon- 


, sider that it would bs unsafe to sonviat on 


the unsorroborated statements of Takiallah 


and Farid. We accordingly acsept these 


appeals and acquit Gal.Akbar and Abdullah. 

The cases against Mahomed Azim, Abdul 
Karim, Abdul Wali, Mohammad Ali, Gal 
Ahmad, and Ismail depend entiraly on the 
evidense of Takiulah and Farid, there 
being no sorroboration of their statenents. 
We are unabla to uphold their eonvistings 
and accepting their appeals aequit all these 
men, 

Ashiq, Nek Muhammad, and Aziz Ullah 
have been dealt with together by the learned 
Sessions Judge. Takiullah and Farid say 
that they were conserned in the ocsurrance 
having gone up on to the roof, dragged bodias 
and struek wounded Sikhs at tha chaukhandt 
and, according to Takinllab, brought oil 
and wood. Here again there is no sorrobora- 
iion and assepting their appeals we acquit all 
three. 

Against Lal Mahomed there is the evidenee 
of Takinllah and Farid. P. W, No. 43, 
Sundar Das, identified this appellant as 
one of those who were killing men with 
chhacts. As, however, he did not identify 
him in jai], and as aesording to both the 
approvere, Nur Sadin was tha only one 
who had an axe, the others having sticks, it 
ia obvious that Sandar Das's identifieation 
can carry no weight. In the absense of any 
sorroboration we seoept Lal Mahomel's 
appeal and aequit bim. 

The learned Sessions Judge dealt with the 
sases of Nur Muhammad and Rahman toge. 
ther, Farid and Takinilah are the only 
witnesses against them, Aseording to Farid, 
Rahman had been dragging the bodies for 
burning before the attack on the chat. 
khandz, while Takiullah omitted Rahman i in 
his list of those wao went on to the soatoern 
wall. 16 was urged that, as against Nur 
Muhammad eorroboration of the agprovaers' 
story was to be found in the fast that the 
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pair of shoes whieh he was wearing (D. 14) 
have been proved to hava b:linged to Sawa 
Singh, one of the parsons wio is slleged to 
have bean killed inside, 
admits that he was wearing the shoas, but 
says that they balongel to him, P. W. No. 
233, Dalip Singh, and P. W. No. 234, 
Makhan Singh have been produc3d by the 
prosasution to prove that these shoes belonged 
to Sswa Singh. Dalip Singh says that Sewa, 
Singh was his sister's husband and lived a 


quarter of a mile from him. He identifisd | 


. these shoes as the pair that Sewa Singh 
was: wearing on the 6th Phagan when he 
eame to sae him at his own vilag». 
Makhan Singh is the brother of Sewa Singh, 
. and says that he had seen Sewa Singh 
wearing these shoes for some tine Thera 
is nothing on the regord to show that there 
were any marks on the shoes which sould 
ronder them eapsble of identification, and 
wa aʻe not satisfied with the evidensa of 
these witnesses as to their having balonged 
to Sewa Singh. Thus, as in the former 
c1ses, thare is no sorrobo-ation of the ap. 
provers’ ev.denoe against these two aposllante, 
and. acuepting their appeal we aeqai: trem. 

The cass of Said Fakir is very sim lat to 
.thuüt'of Nar Muhammad, Ase^rding to Paki- 
ullah''he saw Said Fakir be nging wood 
but doing nothing elsa, Farid says that 
Said Fakir helped to eollect bodies for burne 
‘ing’before the attask on the chaukhand!, and 
alio robbed tha dead of Rs, 7i, and a pare of 
ghoss (Exhibit P, 15). Thera can bs no 
doubt that Said Fakir was found in the jail 
wearing these shoes. Farid also says that ont 
of the Re. 71 taken by this appallant, Rs. 50 
had been deposited with one Bi:heu Singh, 
Bishen Singh denies that Said Fakir made 
any such deposit with him,  Frid's 8 ory 
is thus not.sorroborated on this point. As 
tothe shoes, P.W. No. 259 Hazura Singh, 
gays that they belonged to his maternal unele, 
Dalip Singh, with whom he lived. We are 
unable to regard this evidense as sufficient 
to prove that Dalip Singh owned them, 
There is thus no corroboratien of the appro- 
vera’ statements against Said Fakir and we 
aesordingly ` asoopt his appeal and aequit 
him. . 
As to Imam Gal, Takiallah states that 
ho was: one of those who elimbad the ladder 
on to the south wall and threw brieks on to 
the ‘Sikhs below, dragged bodies at the 


Nur Matammad 
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and wall and brought away 
a bundle of alnthas belongiog to tha 
dead parsons. Farid’s story is that Imam 
Gul dragzed bodies ont of the ck ukhand:, 
strask wounded man ani carrie! away 
a bundle of loot. P.W No. 43, Sander Dar, 
pointed ont Imam Gilas having hal a gun 
on the deorkt roof as well as dowa below. 
As, however, this witness did not identify 
him in tha Jail or in the Court of the Come 
mitting Magistrate, it ia obvious that this 
identification at the trial ean earry no weight. 
Hore agaia there 1a no eorroboration of tha 
&oprozers' story, ani wa ascapt this appeal 
and asquit Imam Gul, l 

The next Pathan is Kadir, who has bae 
sentensed to death onier sesiona 148, 
302 and 149, [Indian Penal Ooda. -Thera is 
against him the evidenee of Takiullah and 
Farid, bat no eorrroboration of any kind what. 
ever. In his atatoment to Diwan Mahesh 
Das, Takiullah said that where the heaps 
of the dead bodies were burning two of the 
wounded Sikhs who were on the burning 
heaps got up aud attempted to essape but were 
knosked down and killed, one by Farid ani 
the other by Kadir. In the, Oguri of the 
Oommitting Magistrate he said that Farid 
and Kadir wera among those who killed 
wounded S khs (page 93). At the trial he 
atated that Kadir strnsk dawn a man who 
got up from the fire (pages87). 

Farid, in his statement to Diwan Mahesh 
Dis, statel that when the fire set to the 


chauthanit 


“dead had began to barn, two Sikhs got up 


and tried to ran away. At a distanss of 
two pases, one was killed by him with a 
danda, and ths other by Kadir. To the 
Committing Magistrate he said that when 
the bodies were sat fira to two men sup. 
posed dead got up out of the heap bnt 
Kadir and he killed tham (page 101). At 
the trial hastated the same thing saying 
that Kadir and he had attacked two men 
who stood up from the burning heap and 


‘knocked them down with sticks, the Mahant’s 


mən striking them with chhavis It will 
thus be sesn that both these approvers have 
baen consistent in their ascounts of the 
part taken by Kadir. As, . however, these 
two approvers had ample opportunity to 


.esnlt each other in the Central Jail, we 


eannot use the statement of one to support 
the statemant of the other. We do not 
doubt tha: the incident related took plang 
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vand wéthink that both these approvers are 
+ speaking: the truth, when they say that two 
t -Sikhe got up from the burning heaps and 
‘Seweré'kdoaked down by Farid and another. 
"We think; -however, ‘that it would’ be unsafe 
: «to coviot Kadir as’ being Farid's astosiate 
zin this4neident: without some  eorroboration, 
i and‘ we'aceordingly feel eonstrained to aecept 
* his appeal and segnit him. 
“Nur Badin, ` Finally, there is the osse of 
‘ Nur -Sadir, who has also been senteneed to * 
death. This appel'ant, aecording to Taki- 
“ullah and Farid, wes the only one of the 
-Pdthans who: was armed with an axe, the 
axe belonging to him and ‘hot having been 
‘ “povided - ‘by - -the Mahant, In this connee. : 
t. tion ‘we: may refer to the evidense of Uttam 
Singh, P. W.'No. 108, sontraetor and fastcry 
‘owner -of Nankara. He says that on the 
~ 19th Fibruary; at 6 P. mM, he went to the 
‘Darbar! Sahib and found the Mabant dis- 
ii triboting: chhivis to his men. This evider ce 
Is "not. eupported by anything’ on tbe record ` 
-i&nd is in? flat, ‘contradiction - of the story 
«told by“ Takiullah' and Farid, and we re- 
‘gard it ag -untrue, Takiullah and Farid : 
-+ both -agree in saying that Nur Sadin had 
^'amnnxe, /Assording to Takiullah, Nur-Sadin | 
*"wrent *with'all the"Pathans first to: the Dar. 
CAshant*deorhz, - which they fonnd shut, and 
CXhem on to the sonihern gate where Nur ° 
Sadin was one of those. who went on tbe 
' doof by mearsof a ladder. Later on, re» 
‘'ferring ‘to ‘the shooling of Mehnga Sirgh, 
‘he says that when Mehnga Singh fell, Nar ` 
\-Sadin--attacked’ him with his axe. He 
° plases Nur Sadin inside at the: chaukhandé 
* 'Ideident ‘and: says that Nur 'Sadin cut holes ' 
“iv the “western door with his axe (page 85), 
“and Jeter includes him in the namber of 
“those ‘Pathans who dragged the corpses out 
tof ‘the’-chaukhand?, In his statement to 
“the Committing Magistrate he ‘makes Nur ° 
SSadin ‘play: the came part (psgea‘92, 93), 
-ünd -in‘his statement to Diwan Mahech Des 
ayé fnd the same incident attributed to this 
-dppellànt by this witness. ' Farid tays that 
“Nur Sadin made a hole with his axe in the 
Cwestern-silver door (of the chaukhandi) and 
“wad one of thcse who’ dragged corpses ont of ` 
“the cháükhand/, and attacked the wounded 
“Sikhis-with am axe (pages 99, 97). 
‘Committing Magistrate he stated that Nur 
'&Südin^mBde a hele ‘in the western door of 
the® chütkhaudi -with Awlharó (page 101), 
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In his statement to Diwan Mahesh Das he 
says that Nur 'Sadin broke the silver ‘plate 
of the western door (of the ehaukhand:) 
‘with his batehet-and dragged corpres ont 
of the gaddi cf the Gnrdwara. -As in the 
‘ance of Kadir, mo in‘that of this appellant, 
these two: witnesses have been consistent in 
‘their’ accounts of the: part played by Nur 
'Sadin. Ladba ‘Ram identified Nur Sádin, 
at the jail parade, and in the Ooort ‘of 
the Committing ‘Magistrateas ‘one of those 
who were trying to climb onto the’ roof?’at 
the: southern gate (page 78). ' At the trial 
he pieked him out as aman who killed «men 
(page 10). In this statement tc Diwan Mahésh 
Des, however, his statementin connestion with 
the part played by the Pathans is‘*somewhat 
different, ' Assording to him’ the Pathan went 
into the Gurdwara through the’ Darthans | 
deorht after that had been opened andit 
was the Pethans who were engaged in burn. 
ing the dead bodies and killing: any of the 
Sikhs ‘who were still alive, the Pathans 
baving dangs and 'chhavis: with them, Ags, 
according to Takiullah and Farid, Nur 
Sadin was the only Pathan armed with an 
axe, itis-curious that this fast was not men. 
tioned by Ladha Ram. 

Hari Nath in his confegsion states : "that “A 
Pathan with his own takwa cut a- hole- into 
the western door of tbe ‘chaukhandi obviously . 
referring to the same "ineident as that 
‘deposed to by the two Pathan approvers. 
Doubtless this incident oscurred, but there 
is only tbe evidente: of Tak-allah and Farid 
eonnecting Nur Sadin with it, We eannot 
, accept the statements of these two approvers 
without corroboration, and as none ia forth- 
‘coming, we feel oonstrained to asdept this 


‘appeal and acquit Nur’ Sadin, 


From our analysis of the evidenca against 
‘the appellants individually it will be seen that 
we have given full effect ‘o tho'maüxim that 
the evidense of 'an acsompliee must, as a 
rule, be considered untrustworthy ris 
it is- eorroborated in material:partidulars, 
At the'sama time we admit that the present 
sasa is an exeepticnal- one -inasmuch -as 
‘Gomi and TAadha Ram had no -opportunity 
of. sollaborating inier se before they: were 
examined by Dewan Mahesh Das, or with the 
Pathan approvers: before the latter " were 
examined, But ‘we eannot- hold’ that the 
evidence of one ‘approver -ean he’: said‘ to 
corroborate *aucther. exsept where both have, 
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af the earliss: opportunity,and befora there 
has. basn any chansa of collábirabin, dea1s91 
t3 ‘tho same, a2ts .as having bsen committed 
by a,partienlar acsased person. Tae learned 
Sassions .Jaiga has shown greri oag and 
diligansa in his trial of a vary diffieulk. 
aasa, and has dealt. with every. point..iu his, 
very, exhaustiva, judgment, but wa .think, 
that, as.a matter of pradenos he should 
have insisted on there being unanimity as. to 
the, incidents deposed to, or a sufficient 
numbér,of them, by to. approvars .b3for> 
their uncorroboratel testimony was .deam- 
ed ‘ saffigient to. warrant a sonvistioa . 
therean. l 

He has also attached great weight £o, the | 
opinion of the, Assessors, and this he, was ` 
eertainly entitled ‘to do. But. we doubt 
whether,Assessors, evan the most intelligent, 
pay mush attention to the aforesail maxi xn, 
and thsir opinion sanno: be takan as a sab. 
stitirte for untainted évidenze where a, pru Tent 
person would require ib, — == | 

We direct that those appellants wbosa 
convistions we have, set aside be released, . 
forthwith, 

2. K, : 


n 
+ 


- 


^ 
+ 


, Order accordingly.. 
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Criminal Procedura Cade (Act V of 1893), s. 144; 
scope, ef e Order, under section, when may, be, rescinded., 
— High, Court, , power. of, . to interfere —" Maga under, 
this section”, meaning of —" Alter.or rescind,” meaning., 
of —— Possession, dispute as to, remedy, proper —Proceed. . 
ing, undet 5, lát— Magistrate, power of, to convert, 
inte. inquiry s qnderr,s. 143 —High Court when toben. 
resorted to—Interpretatian of Statutes ~Court, duty, of, 
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Clause, (4), of "section, 144 of the Criminal. Proce., 
dure Code is, not confined to cages where there; haie. 


- been achange of circamgtances. since the original. 


order wan made, and, although a Magistrate ought . 
not to interfere with an order once. made under;the,. 
section uuless.yery good reasons are: disclosed for 
doing .so,he may.,rescind such an. order, if le is . 
satisfied LN it ought never,to have, been ‚made, g p. ~ 
152, col, 2. 

Per, Mullick, J.—The expression “made under. this... 
section”, in clause, (4) of section,144 of the Criminal,, 


- Procedure Code, means,, "legally made or purporting , , 
“to be made” und 


er this section, [p. 152; col. 1] 
Section 144 of the Criminal Procedure Code is of 


‘general application, and contains nothing -which:,« 


ousig the Magistrate's jurisdiction in cases of bona | 


fide dispute as td possession of land,“ But. where, 


section 107 or section 145 will- meet “the requires -- 
ments of.the casa, section 144 is, not, an appropriate s 
remedy, and ought not to be used as a substitute for ' 
those seotions. [p, 162, 00l, 2.] | . 

The swords “alter, or rescind’’in, clause (4), of section 
144, Criminal Procedure Code, clearly. empower a ~ 
District Magistrate to modify or cancel an’ order 
under that section upon any ground whatsoever. [p. 
161, col. 2,] 

“Per, Jawata Prasad, J.—When one party is clearly 
in the wrong, and threatens .to-psurp the rights, of 4 
another who is in actual possession of the land in 
dispute, the proper remedy is an order under section 
144 or section 107 ‘of the Criminal Procedure Code, . 
[p. 154, col, 1.] 


Gouri Dutt v. Gobind Singh, B3 Ind, Cas, 829; 1 P.L, 
T. 44: 29 Cr. L, J. 829, Sukan Singh v. Prayag Siigh, 57 
Ind. Cas 95; 1 P. L. T. 81: 2U.' P. L. R. (Pat): 882 
(1920) Pat, 124; 21. Cr. L, J. 575, Jhaman Mahtowv. . 
Thakuri Mahton, 57 Ind, Cas. 449;, 1 P, L. T, 869,21 
Or L.J. 626; 2 U. P. L. R. (Pat), 102, Kali Pershad . 
Gope v. Dhodhai Gope, 62 Ind. Cas. 5901 22 Cr: L.J.. 
574 and Nandkishore Sao v. Bikan Singh, 65 Ind, - 
Cas, 856; 8 P. L, T. 570; 23.Cr. Is J. 200, reliedion. =. 


R 


- 


ar 


ES Where in a proceeding under: section 144, Crimi. | 


, nal Procedure Code, & Magistrate comes to the 


conclusion that: there is: a bone file dispute ag to: 
the. possession of the» parties, then. he .is ¿bound 
to start an ,enquiry under _section-,146 ., either; in. ; 
continuation of: his order under section..J44 or im, 
supersession thereof, for ‘section 146 is the ‘only 1 
section under which an enquiry in the case of a 

danger of.a breach of the peace concerniag a - 


. dispute astoland can be made. [p. 165; cok.) , 


The words “rescind qr alter” in clanse(4) of section. | 
144 are wide enough- to ves} the Magistrates mén- 


. tioned.in that clause- with. unlimited» power tò -deal ` 


with;an, order, passed. under olauge:(!) of, thp:seotipó » 
on, the,question, ‚of emote as ,well as upon.the, 
merita, [p. 166, ool, 1.] - j 
Ordinarily,a party shouldexhaust allremediesinthe . 
Courts below before he comes to the High Court, -This ^ 
is*& very-desirable practice, but there is, however, no 
absolute bar in law. to the party: coming direct to the . 
High, Court under section.10% of the Government of - 
Indja, Act: [pa 166, 60].1.] | 
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‘ Ibis not within the competence of any Court to 
usurp-the functions of the T egislature,.anda Court 
. cannot in any way limit or extend the scope of any 
provision of, the law on grounds of policy or other 
considerations [p. IBI. col 1; p 5°, col,’ .] 
Parkar Mahton v. Ram Khelwan,'' O W. N. 271; 
5 Or. L.J; 78, Kaniz | Amina v “Emperor, 47 Ind, 
Cas. 86 3P. L J. 248;4 P'L.W 9419 Cr.L 4. 
880, Tarapada Bhattacharjiv Emperor, 5R Ind Cas. 
198; 1 P. L. 7.72: 21 Cr. L. 7T, 24! and Joyanti Kumar 
Mookerjeév J, B Middleton,. 27 0, 7-514 Oo. W. N. 
562; 14 Ind. Dec, 1N. s.) 0:4, referred to 


‘Referense made ty Mr. Justice Contts ard 
Mr. Juatiee Das, agairet au order pamed by 
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the Distriet Mogirtrate, Parnes, dated the rd. 


May 1922, ernfirming the crder of. tbe Suh- 
Divisione] Officer, Purnea, dated ‘the Jlth 
April 1122,- 4 | ri 7 


Mr. G. O. Pal, for the Pe itioner, 

"Mr, Sultón Ahmad, Government- Advosate, 
for the Opposite Party. ` 

g ‘JUDGMENT, 
` - Miter; O. J.— The petitioner in this cane 
moved the’ ;ub-Divis' ons] Magietrate to take 
agtion. “or der section 144 of the Criminal 
Procedvre Code sgainst .the opposite party 
and pass orders restraining 
, interfering with bis posse:sic¢n of cer ain 
'Jard, The , Febitioner’s care was that he 
purshased the lard: at a Ocurt eale ond 
obtained’ delivery. of "pos:es ion from the 


-> [ad 


Mogistrate, were, (1) that the order of. the 
Sob Division 1 Magistrate waa not sound, 
and (2) that the Sub D'vis?orol Magistrate 
shorld have referred the opprsite party to 
the Civil Orurt and upheld the petitioner's 
poser sg'on. I 

The Distrist Megistrate, in view of sertain 
rulings of this Court, oars dered that he 
had no juriedicticn ur der seetion 144 (4) to 
interfere and r fored to entertain the appliea- 
tion. The rolingg upon whieh he relied 
are to the effect that the powers eonferred 
by the fourth elause of the restion are only 
exersiaable when it is shown that the 
eironmataenses exirting at the, time the 
order was made kad ebsnged renderirg the 


_order no l nger neccesary, The petitioner 


pow moves thir Oru*t against the order." He 
doen not eortend before ue that the Distriet 
Megirtraie had power fo resemd the order 
of his subordinate; nn thesontrary, he rays . 
that tbe District Megi:trate bad no powers - 


. either nf appeal or revision under seetion 


14% (4), his powers of interference under 


. the feurth clause being confined to eases: where ; 


them. from. 


Court in august 3921 and that a aresty | 


remedy, was ‘netessary to prevent. him from 
being obstrueted, snnoyed. cr injured by 
the «interference of -bis ;ossession by the 
opposite party. When the parties presant- 
ed .themseives before the Magistrate itap- 
spegred that the opnosite party. were the 
Hikalrucinary mortgagees of tbe. land under 
g’ mortgage dated November 1920, and 
“that thé sale to the ‘petitioner in 1921 had 
been, declared at.the time to be snubjest to 
ihe mortgage and that- the mortgagees were 
in détbal possession; and at the instanse of 
the. latter, wha comylsined that ther porses- 
sion báid. been obstrusted by the petitioner, 
the Magistrate passed an order under section 
144 directing that the petitioner 


ki 


"t 


, I ean 


cireumeianses bave arisen, sinee the original 
order was made, renderivg the eontinuation 
of the order urneosssary or an alteration 
of its terms desirable,as‘ laid down hy the 
rulings referred to, and as no new eirenm- 
starces baye arisen in the present «ace he 
admits that the District Magistrate sonld 
not have taken any astion. Why he sp- 
rroashed the Distriet Moegistrate at all, if 
this scntention is right, I Fave some diffienlty 
in appresiating and no satisfactory explana- 
tion was fortheoming. ~The only reason that 
conéeive for adopting, the courte 
taken is, that he apprehended tkat this 
Court might refuse to exereise its powers 
of surperintenderce until all pcssible remedies 


. by a subordinate Court Lad been exkausted. : 
. For my own part, I can ree ro reason wl y 
- the powers, given inthe feurth clance of the 


, ginee tbe originsl 
should : 


abstein. from ipterfering with thé possession ' 
of the oppcsite party for a period of two ` 


months, 


' The petitioner then moved the Distriet. 


Magistrate to rescind or alter. the order 
under elause (4) of the section, The grounds 


section should be confined to cases where 
there has beens stange cf sircumstanees 

crder. wes mede. It 
ceems to: me that, if tbe Megietrate hes 
power: to reseind an order previously made 
by himself or bis predesessor or Lis sob- 


. ordinate vnder`. tke , eestion Leassure. the 
, eiieumetanees po lerger reqpire it to remain 
. in: force, he should equally have power to 


of the application, as stated by the District ` 


reto nd ‘it if. be ie ra'isfBed that it never 
ought to kare been made, There is nothing 
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in “the worjing of the fourth slause whieh 
limits the powers of tbe. Magistrate in 
the sense indicated, and I ssn see no valid 
reason why words of limitation shoald he 
read into the section which would have the 
effeet suggested. It is slearly desirable 
that a Magistrate should not .interfere with 
an order ones made under the sestion unless 
very good reasons sre disclosed for doing so. 
It may bs equally desirable that those 
reasons shculd be clearly defined in the sestion 
itm lf, but that is a matter for the Legislature, : 
and, as the sestion at present stands, the 
powers given are in no way limited to eases 
in. which the sireumstanees have altered, 
To read into the section. words limiting its 
operation in the sense eontended for would 
be to usurp the functions. of the Legistature, 
whieh it is not within the competenee of 
this or.any other Court to do, - à 

It was argued before us, however, that 
the order originally made was one which 
was outside the scope of section 144 (1), 
and was made without jurisdietion, and 
that, in such sirsumsítanees, if should not be 
treated as an order made under that sestion 
at all, but as an unanthorised order made 
without jurisdietion, and thaf.this Court 
should exercise its powers of supsrintendenee 
under section 107 of the Government of : 
India Aet and get.aside the order. No doubt 
this Court has interfered and exercised its : 
juricdistion in sneh cases, and if it eould - 
be shown that the order in the present 
saso did not come within the powers 
eonferred by the first slause of section 144 we 
would be entitled to interfere and set it aside. 

It wes alao sontended that am- order whieh 


purported to be made under the first clause : 


of the seetion but: was not in fast authorised 
thereby ‘sould not : be dealt~ with hy the Ma- 
gistrate under the fourth slause, not being an 
order made under the seetion at all, and 
that the Magistrate had ro po wers of revision 
in such a ease. It is. dnnesessary to deter- 
mine this question or even to determine the 
exact limits, if any, of the Magiatrate’s 
power under the fourth clause of the section, 
as, in my. opinion, the order originally 
made appears to have been properly made . 
under the rowers granted by. clause 1, 
and no ground for interferenae eitber by this 
Court or by the Distrist Magistrate is made 
. out. We might have sent the exse bask to ba 
dealt with by the District .Magis rate under 
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the fourth elause, but as the order appeare 
to have been properly made by the Sub. 
Divisional Magistrate, acting under the first 


clauses of the seetion, and as no other ground 


for interferenee is made out it would be a 
waste of time to remand the case to the Dise 
iriet Magistrate merely for him to refuse the 
application. In my opinion, this spplieation 
should be rejested. 

Mut og, J.—1 am of the same opinion. 
If. I have undera'ood eorreotly, the learned 
, V.kil for the petitioner puts. his arene 
in two alternative forms, 

“Kirt,” he says, "assume thai this was 
a ease in which the Sub. Divisional Offieer : 


.had jurisdiction to make an order under 


sestion 144, Criminal Prosedura Code, 
la that event the Distriet Magistrate 
had jurisdistion to alter or ressind that . 
order and ha having deelined to bear 
the petitioner’s application to this end, the 
Court might, but for the objestion about to be 
mentioned, have sánt bask the case to him to 


- be; dealt with aesording to law. I admit that 


this course is in eonformity with the praeties 


of this Court whieh requires that the petis . 


tioner shall exhaust his remedies in. the 
Courts bslow before invoking the aid of 
this Court. Bat in this ease the District 
Magistrate bad no jurisdiction to grant my 
prayer and so I have a right to come direat 
to.the High Court, He only had ;jariadie- . 
tion to alter or ressind the order on the 
ground that there had been a change in 
the circamstanees sinso tha making of the 
, order, but as I am &'tacking the propriety and 
legality ofithe order he had no pnredietion 
to entertain my applisation.” 

The reply to these sontentions appears is 
ba.this. It is true that there are some deoi- 


- sions of this Uourt which support the learned 


Vakil’s sonstruction of elause (4) of section 
144, but I think, with the greatest 
respect, that they uodaly restriet the plain 
and unambiguous terms of the Statute. 
The words alter or rescind” elearlg empower 
the District Magietrate to modify or sancoj 
the order upon “any ground whatsoever. I 
am not impressed by the argument that 
to give the District Magistrate the 
power to examine the propriety and 
legality of the order would be t» confer upon 
him powers higher than the Oode assords 
to the High Qourt, The Legi.lature hag 
ehosen, in appropriate langnage witbia the 
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rection, itselfy.to vest the Distrist Mogistrate. is elear that there was no. bona. fi de dispate:.&s 1. 
withz:a wide: and.: unrestristed power of to possession and that the., petitioner. was: 
review. and £o. render bim ir dependent cf tte- acting. unlawfally: in attemptipng.to.disturb. a ~: 
provisions relating. to-appeal and revision ard ‘zurpeshgi mortgigae. whose interast had: pues ? 
iti8.rot.cpen to us-by referenee to questicrs — declared.not to have passed. by.. the:,.sale) at. 
of policy: to endeavour to give that language. . whieh.petitioner purehaaed.. 
ans erkitrary- and :limited.. ‘meaning. The. Butas-the qriestion has.. been, argued st... 
High. Oonrt. of -Caleutia- tock a somewhat "some length ani. is -of .soma.,importanee T ee 
similar view in regard. to rcetion 125, Orimi- .thirk that I should siata; my.. view ot there 
nal.Procedure..Code, whieh relates - Ao:the law. 
eangellation-by- Distriet- Magistrates of boi da Section 144 is of. general. application and. 
for; keeping: tke: pease,- [ Ncbu. Sardar v. < contains nothing whieh, custs the Mégistrate’s.:: 
Emperor (1)]. juri:dietion in .sasss:of bonafide: dispute as... 
1 think, therefore, that the Dictriet Msgis- to: possession of land.. But where;,sestion.. 
tı ate. had jnviedistion to entertain the petitior- '107-or seetion 145 will meet the requirements :. : 
er's applicaticn, but.ss the whole case is -of..the eace, sestion 144 is. notan appropriate. | 
before us we thenld, in order. to avoid delay, remedy, and if it is~found.:.that the. danger :» 
deal. with tke application-ourselves inexerciee was.not so imminent that it sould nat ba: ~ 
of..our powers of superintendence. otherwise : averted, . an: order under sesion. 
The learned Vals slternative contention 144 will generally be held to have been made:;; 
igi hat- the: Sub-Divisienal - Officer had no witkout jurisdiction. Where it is cloar: upon 
jurisdiction: ‘to make.an order under seetion the: materiala:.befora the, Magistrate. tbat. 
144 in-& eese‘where there was. a bona. fide onp, party ie in possession aud-that -another,.. 
dispute-between two ‘parties as io possession; whore ala!m to possession-is:a mera. pretence... 
that bis.order in this eare -wes nct an crder is threatening to interfere .with ‘that posses-. 
under,the-cection and-that .he.had no.juris. sior, the Magistrate is clearly: entitled to: . 
distion.to alter, or :eseind it; in other werde, resort to. the spesial summary: procedure, of ;.- 
the: District Magistrate'bad no juricdiction to — sestion 144, if immediate prevention or speedy; ~ 
caneel. sn order even if ratisfied that it. was : remedy is desirable.: Sometimes it may. even ja 
made without .jurisdiation.. be Decersary. to take astion against the party.: 
Thé corelusion-s startling, and is clearly > who;is astaally in: poasession,..bu}..in :everyas 
not.:upported: by the sestion, It would, case it. must be shown. that.the conditions. 
indeed, ‘be-a strarge result. if the. District . ‘required by: the sestion exist... What-.tbhe... 
Magistrate could interfere where his subordi-. Oourt depresates is the habitual and upjustifi-s.. 
nate.had seted- with: per feat regularity. ard able.use of testion 144 as a. subatitute. fora: 
robzwhen-be had been guilty of .elear error szcti.ns 107 and 145. ` 
and.: irregularity ky seaming juri:distion : 
where he had no jurisdiction, The werds., The. exrressicn bona fide ‘dispute: as to 
maude-nnder this secetlor," in slause 4 of possession is ambiguous. A party may.- bevy 
gestion 144; elcarly mean . legal made tr aetizg with perfeet bona . fides...in-aseentingaa . 
purperting-to-te-made-under ihis sestion,” right to possession thongh be: taa: no..justifi- 
< cation in law. fcn doing co. On: Ahe: other, 
Noxother interpretation: would make the:.. hand, the materials. befcre the: Magistrate:~ 
gestion intelligible. ; nay. show that .evideree. of...pcsseasion, one. 
i both .£idc8 is mecre - or. lees. equally balansed.ai 
As for, the, contention. that a -bona file a i 
distnfe, as,torosrecsion pusta the jurirdie- ard that a are dee ue $ Thougha- 
tion of “Magistrates to make, an order under | RS 9: MEUBLE ra "under.seations. 
secticn 144, me lave been re'erred to, a num- - 144 exis " in peat „the. question willsy 
ber, of Geo: signs. of ihis Court wh! ch may ` arise wether tl e issue, of an. ordens undenss 
posribly. eem, to give: Some support. to that Eus ete iN Sencar E cui 
view þut jo his particular eate it cannot ..be Mi ae Ge UE Under. adani 
" - rt. a! L7] 
sag. that, the.point Cirecily arises. Höre ıt 49. dba lrerugo of oendna ddo emk. 
(1)84 0, 1; 11 0. W.'N. 26; 4 C. Ja J, 428) 4 Cr. L. ma&rdatciy:Lut.onthis point-I need. expressi: 
899;4 ML. 7.868 (FB. to Bralopinion here... 
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16 ramping 60 consider .what.order should - 
nog ke passed.by. us, 


Wea haxe, as stated . abqve, desided. nob Áo 
insist. upon, the. .petitioners invoking.. the, 


aid.of the. Distriet “Magistrate .bnt.to dis: ... 


pose, of. the whole, matter ourselves: 
oup.jurisdiation there. ean be no.doubt, ; 

Now, if it had . been, shown tbat upon the 
information. before nthe: t Magistrate, the. 
sonditions aequired, by sestion 144 had, not | 
bean, established. 80, that the,use of rection 144 
instead of seetion 107 orrestion 145 was a 
mere abuse of the proesss of the Court or 
that. thcugh made; with gurisdistion the order 
had- resulted ‘in’ something. akin to the 
denigl;of ihe. right of fair-trial,, we should: 
sentainly..have.interfered in exercise us our 
pawers of anperintendense, . 


As to 


But, here the procsedings. diselose no. sush 
defests and consequently thers i is no.reason.. 


whatsoever tosinterfere. . 

JwWaba EaxsAD, J.—1 would . dismiss -this 
application.. 

True,this-Ocurt has powers.under gêni 
107:of the Government of India. -Ast to set 
azide. an. order passed :-under . seetion 144: 
of .the..Code:.of .Oriminal -Proeedure-if the 
order is cutside.the-scope of seation 144, clause . 
(I);is ltra vires -or has resulted in .-the 
denigl.cf the, right .of-fair trial as my 
learned.brother, Mulliek, J., ruts it. Mr, Pal, 
who. nas argued the ease on. behalf of the 
petitioner. has failed to make out any such 
ground,. He relies upon what he calla "the 
recent delivery of possession through the Civil 
Court’! (to quote the worda.of ground No. 1 
in bis petition) es giving him ‘has possession 
ofx-tho. -land in dispute. The petitioner, 
however,:.purchazed thea propsr'y in exe 
eution,cf.a money-dearee |. obtained: in a 
Small :Oause Court.. At. the time of the 
sale :the..oppcsi-e - party- filed -an usnfenetu- 
ary.mortgage-deed, dated the &th Novem- 
her. 1920; con the: basis of which he alleged. 
that..he} waa, in. possession of the property. 
Thet..fack. was noted,- and. the: petitioner 
punehased=d4e property subject to the. usn- 
frástuary. mortgage, Hə» eculd-. not: pcs- 
siblygtherefore,obtain.kh+s possession- under- 
the ..writsof, the Civil. Court, dated.the 17th- 
Angust 9213. Mr. Pal contends: that- in. 
asmneh as he had obtained  po:session- 
under.O. XXI; r. 95, of. the, Code of Civil 
Pregedara, “be. must: bs, Leered, to heya- been 
put. in juae) possession of. the land by the 
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Civil. Court, Assuming for. the „sake , of 
argument. that the writ of the Civil, Court, , 
dakhaldehans, .parported to. have. bean, 
exeouted under O, XXI, r. 95, it . cannot , 
possibly have the, eífeet of ovstipng the : 
mortgagee, whose rights were expressly .do-,., 
elared and. protested at the time. of the, 
eale. . The writ of the delivery of posses- , 


, Bion , upan which, the; whole eontention of , 


Mr. Pal is founded is of noavail to him, , 
inasmuch ss no astual possession of the. 
land was delivered to bis, client.. Mr. Pal | 
then says ihat the dakhaldehant at least . 
raised a bona fide dispute as to the paosses-, 
sion,of the property in question, which ean ., 
only be. enquired into in a proseeding under. 
sestion 145 of the Code cf Criminal Prosedure. . 
There jo no, sub tance, in this contention, ,. 
The .petilioner purchased the property, with . 
full. knowledge, of the posses-ion of the, 
oppotita party. His initial move in the, 
matter by petitioning, the Magistrate to 
take action under ceciion 144 of the Code.of , 
Oriminal Procedure was obviously an, ate. 
tempt to obtain an order of the Magistrate. 
with a view, to inferfere with the lawful, 
possetsion of the opposite paty, He must. 
thank himself. if the Magistrate finding; . 
that, the opposite . party, and nob he, was, 
in posesion of the land, passed an, order; 


. against him, under section 144 restraining. him.: 


from interfering with tbe possession of the, 
oppotite party. His claim for possession 

wan, tharefore, & mere pretence and with a 

view to interfere with. the undoubted .pos-, 

session of the opposite party. Thera. was» 
therefore, no, dispute, not to, speak. of a, 

bona fide dispute, ,88 to. the possession of, 
the land in question. The case charly ; 
comes .within,the observations male in the 

caren of Gouri Dutt,v. Gobind Singh (2), Cukan., 
Singh v, Frayag Singh (3), Jhaman Mahton y. 

Thakurt Mahton (4), Kali. Pershad .,Gops, .v, 

Dhodhai Gope. (5) end.Nondktshore Sao v. 

Bikan Singh (6),. 


(2)-53 Ind. Cas. 829.1 P. L, T. 44; 20 Or. L, J. 8:9. - 

(8) 57 Inds, Cas, 95,1 P. L. T.-81; 2 U, P. L,R. 
. (Pat 35; (1920) Pat, 124 2: Cr, L. J. 673. 

(4) 57 Ind Cas, 449; 1 P. L. T. 88 21 Cr. L.J 
62 2U.P-L R. (Pat) 192. 

(5+ 64 Ind. Cas. 699i 22 Or. L. J, 574. 
xo. 8: Ind. Gas. 836; 9 P, L. T. 510; 23 Cr, Ly, I. , 

! v ` 
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In those sases it has been leid down 
that when one party is clearly in the wrong 
and threatens to usurp the rights of an- 
other,’ ‘wha i3 in actual possession of the 
land in dispute, the proper ramedy is an 
order under seetions 14% or 107 of the Ooda 
of Criminal Proeedure. In sush a cise 
seetion 1:5 has no application inasmnab as 
there is nodispute as to the possession of 
land. The petitioner has, therefore, failed 
to show that the Magis'rate'a order was 
without jurisdietion. He has equally fail 
ed to show that there was any denial of a 
fair trial of the case. The order sheet of 
the Magistrate shows that he passed the 
order in question after having heard the 
parties and considered the doeuments pro- 
ducad -by them. The ficding of the Magis- 
trate t3atthe opposite party was in aetdal 
possts3ion, and not the petitioner, is une 
impeasuable. 

In thia view it is unnesessary to deeds 
as to whether in a bonz fide’ dispute as to 
possession of the land the jurisdietion ot 
the Magistrate under seetion 144 is custed 
and that the’ only seation applicable is 
Bestich 145 of the Code. . The poiat has been 
strenuously argued at the Bar and we 
have been invited to give our opinion, 
My learned brother, Molliek, J., has gone 
into this question. 
give my own view on the point. 


To me it appears that when in the 


eoirsd of a proseeding under seation lég of’ 


the Code of Criminal  Proecdure the 
Magistrate finds that there is a bona fide 
dispute as to posssssion ofa lind likely to 


' eauso a breash of the pease he is bonüd 


to immediately take aetion under sestion i45. 
Ohapter XII comprising that 
headed, “Disputes as to immoveable 
perty.” ' 

The section saye:— 

“Whenever a District Magistrate.,.ia satis- 
fied from a Polica report or otker infor- 
mation that a dispute likely to eause a 
breaeh of the peace exists concerning any 
land or water or the boundaries thereof... 
ss... hG thall make an order in writing,” 
and gnquire into the fast of actual pos- 
saasion of the subjest matter in dispute. 
The word “shali” is mandatory. Therefore, 
when the eonditions laid down in the ses. 
tion, namely, (1) thata diapute hk ly to sause 
a breach of the pea:e exists, and (2) that 
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I would venture to : of the proseeding under sestion 144 that 


restion ia’ 
pro. ' 


(1998 


the dispute is with respect to any land or 
water, the Magistrate is bound to take 
astion under section 145 and to declare that 
the party found in possession. shall be so 
maintained until evietei therefr min dua 
courss of law, or if he i: unable to deside 
which of the parties is in possession, to attash, 
the subject matter under sestion 146. The 
obiest of ssetion 145 ia to provide ‘effes- 
tively against a breach of the peace by making 
a permanent order regarding the: possession 
of the parties, 


Sastion 144 is a temporary measure whieh : 
the Magistra e.in his discretion may adopt 
for tbe immediate prevention,, amongst 
others, of "a disturbances of the: publie tran» . 


quility, or a riot, or an affray.” Now, 
the threatened breash of the peace 
may be in eonneetion with land, In. this 


sanse the Magistrate may, in the first 
instanee, pass an order under. seetion 144 
against both or any one of the parties threu- 
tening to sommit a breash of-the peace in 
sonnection with the possession of land, 
Therefore, the real question is not anto the 
power of tbe Magistrate in the ficat instance 
to issue an order under section 144 to prevent 
& breaeh of the pease concerning any land, 
but - that what -action the Magistrate onght 
to take after he somes to know at any stage 


the danger of a breach of ‘the penes is 
due to a bona fide dispute and not a. mere 
pretense as to the possession of land. The 
answer is that the Magistrate mast then at 
once start an enquiry, uoder sestion 145 of; 
the Oode, either in sontinuation of the order 
passed under section 144 or-in supersession. 
thereof, inasmuch, as the condition laid. 
down for an enquiry under secsion: 145; 
"that ‘a dispute likely to eause a breaoh of 
the ‘pease exists  coneerning any land,” 
to quote the words of the sestion, will 
then have been satistied, The section is 
imperative and enjoins upon toe Magistrate 
to start an enquiry under that section when- 
ever (direetly), he “is satisfisd from the 
Police report or otherwisa, sush as an enquiry 
under seation 144, that a dispute (real 
and bona fide, and not a mere pretense) 
exista,” < < 


The Magistrate cannot refuse in sueh a 
633e to initiate a procseding under section 
145, for iw that ease he will-be roe*ieingito 
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exeroise jurisdie:i ion vested in him by law 
and shirking the duty enjoined upon him 
by the cesti?n; in sueh a ease the retention 
of the order odes seation 144 must lead 
tío an irreparable injary to one of the 
parties who most be in actual possession 
of tne Jani by his possession being . inter: 
fered witb, though. for a temporary period, 
for one of the cbjests.of sestion 144 is to 
prevent an obstruction, anvoyanse or injury, 
etc, bo "any person lawfally employed. T 
There will then be obviously an improper 
use of section 144 and an abuse of the pro- 
oss of the Oourt, wh ch my learned brother, 
Mull ek, J., Tawa down as sff rding valid 
grounde to vaca‘e an order of a Magistrate 
under seetion 1«4. Therefore, though the 
Magistrate may initiate a preceeding un^er 
Bestion 4i and issue an order under that 
gestion i in disputes eoneerning lind, he will 
be justified in converting the procseding 
into an enquiry under eestion 145 when he 
finds that there is a bona five dispute ecn- 
eerning the possession of land. In this 
case the Magistrate was informed by the 
petitioner that. there was a danger of a 
breach, of. the- pease eonserning the posses. 
siva of - the land in dispute, He issued 
not:c3 and made an enquiry as to possession 
on the date xed. He came to the eonelu. 
sicn that the opposite party was” in ua- 
doubted . possession of the land and ihere 


WAB nO diepnte a3 to posssesi n of the land | 


in question. Ho, , therefore,- properly made 
his order under section 144 as agrinst the 
petitioner, If, on the-other. hand, be had 
upon the evidence placed before hin by the 
parties some to the eorclasion that there was 
a bond fiae dispute as to the possession of the 
parties, then he was bound to start an 
enquiry. under seétion 145 either in eontinua- 
tion of his order under sestion 144 or in 
supersession thereof, for seetion 145 is the only 
sestion under whieh an enquiry in puch a 
9856, t,e.. where there is a danger of a breash 
of the pease concerning a dispute as to land, 
suld be made. The continuanee of theorder 
under section 144, without forthwith iostitut- 
ing proceedings under section ! 45, as observ- 
ed above, would then have been an impropar 
use of section 144 and an abuse of the proc2ss 
of the Court and a refusal to exarsiie 
jarisdiction vested by Statate, and we would 


-havea direc.el the Magistrate to ex3rais3 his 


jurisdistion under sgssion 143 of tha oda, 


INDIAN CASES, 


155 


Sestion 144 is a larger and more general 
seation than seetion 145, An order under 
that section san be made under various 
sireamstances including 8 danger of a breaeh 
of the pease. Section 145 is of limited asepe 
and applies only when there isa danger of a 
breaeh of the peace. 

The former is diseretionary ; the latter ig 
marda'ory The latter provides fora thcrough 
enquiry into the dispute as to possem- 


sion of the parties whish tends to a breash 


ofthe pease. Therefore, when the special 
eondition of estion 145 is folülled, section 
144 then yielés to seotion 145 in the 


same sense that when he finds that there 


is a real dispute terd:ng to a  breaeh 
of the peaes the Magistrate is bound to 
institute a proceeding under seetion 145 and 
enquire into the possession of the parties 
irrespective of any order that he might have 
originally passed under seetion 144, This ia 
a legalobligation east upon the Magistrate 
under seetion 145, 

I have carefully considered the authorities 
on the subject and partieularly the language 
of seations 144 and 145, and the above appears 
to me to be the-true seope and mesning of 
these seetions. "Tbe language is clear and 
unambiguous. We have simply to interpret 
the sections as they are and eannot’ in any 


Way limit or extend their ecope on grounds 


cf poliey and other considerations which my 
learned brother, Mullick, J. rightly dey rseatea 
and which is not oor funetion but that of 
the Legislature. In addition to the author. 
ities already quoted, the following may also 
be. .refarred to: Parkar Mahton v. Ram 
Khelwan (7), Kanie Amina v, Emperor 
(8), Tarapada Bhattachar,$ v, Emperor (9) 
and Joyantt Kumar Mookerjee v. J. B. Middle. 


. ton (10), 


The next question raised by Mr, Pal ia 
as to power of the Magistrate under slanse 


` (4) of. seetion 144 to ressind or alter any 


order made under elause (1) of the sestion by 
himself or any Magistrate subordinate to him 
or his predesessor-in-offies, This question 


(7) 11 0. W. N. 27; 5 Cr. L. J. 76. 

(8) 47 Ind. Cas. 65; 3 P. L. J. 248; 4 P, L. W. 854; 
18 Qr. la, J, 8 19. 

(9. 55 Ind Cas, 193; 1 P. L. T..72; 21 Cr. L J. 241, 

(10) 27 O. 795; 4.0, W. N, 503; 14 Ind, Doc, (x, s.) 
514, 
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algo does not really arise, for Mr, Pal did 
invoke the power of the Distrtiet Magistrate 
wha refused to interfere , with’ the order 
pasged by the Sab-Divisional , Magistrate. 
He has cme £o this Oourt,, We have, no. 
' doubt, jarisdiction to deal with ths order 
of “tho Magistrate and to interfere or set 
it aside, in ease it was without juridiction 
or reavlied in a denialof a fair trial, No 
doubt, we insist that a party should ex- 
hanst all his remedies inthe Courts bolow 
befora he eomes to this Court. This only 
is 'a. praatics and a very desirable one; 
bat therg' is no absolute bar in law to the 
party goming direst to us. ander section 107 
of the, Government of “India Act when 
there is no right of appeal. Even if it 
wes neeesssry that Mr. Pal should -have 
gone to the Distriet Magistrate, 
he actually did, and the . Distriet Magistrate, 
whether..for reasons good or bad, ‘refussa 
to interfere, Ido not know why he has 
raised this question now, In ground No. 
2 of.hig petition to thia Court he has 
attacked - the order." of, the  Distriet 
Magistarte of the 
withont jurisdietion and has urged that 
"the learned. District, Magistrgte cught 
io, bave  interfered under.., section 144, 
slause (4) of the Ccde of Criminal Prose- 
dure even on the merits of the oase, 
to. nee, the exact wording of tbe petition ; 


yat Mr. Pal'euriously enough argues. that: 


the Bistrict Magistrate had no power to 
interfere with the order of thé. Sub- 
Divisional Magistrate, inasmueh as the order 
was attacked as being withont juriedistion. 
Why Mr, Pal is anxious to limit fhe power. 
of, the District Magistrate is better known 


to himself; bus the words in that. seotion - 


“résond or alter’? are wide enorg^ to 
vest the District Magistrates mentioned in 
that clause, with unlimited power to deal 
with an order passed under olause (1) of the 
section „on the, question of ‘jurisdistion as 
well 8s upon the merits. Mr. Pal, waa 
trying, to limit the. meaning of the word 
“yaecind’” whish it naturally bears. The 
word “rescind” literally means "re" again, 
"rendere" to ent cff, to cut sbort, to 
remove, In the Imperial D tionary. the 
word. ' rescind?” is said to. bear the following 
meaning: “to akrcgate, to revoke, to, anori, 
to re-eall,to.reverse, to vacate, by the erasting 
authority or--by superior. authority, as ta 
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which: 


‘an enquiry. under that section. 


3rd of. .May as being, 


[1923, 


rescind a law, a resolution or a vote; to ressind 
an edict-or desree, to reacind a judgment.” 
This, makes quite: clear the sense in ` 
which the word has been used in elause (4) of. 
Bestion | 44 of the Code of Criminal Priesdure, | 
The Magistrate himself. who passes an order 
under slanse (i) of the seation, or his superior. 
authority ean set aside or vacate, the order ' 
when it is found to be void ab énitio for — 
want of jurisdiction, or is - bad on merits 
oris rendered unnecessary by subsequant | 
event, such as the danger of a breash,of.. 
the pease ceasing. or for any other eanse, 
Under this clause the Magistrate, who 
issues an order under elanse (1) inthe firat. ` 
inatance, - often discharges or fets aside. the 
same against both or ons of the parties 
asthe cisa may be, or alters by drawing,. 
up a procesjJing under seotion 145 of the Coda 
when he finds that the ease isa fit cone for 
TT he,elause, 
therefore, is not capatla of bearing the 
limited meaning sought tə be impgaed |, 
upon it-by. Mr. Pal, I aonfess that I bad ~ 
nots? olear.& view ofthe clause. when in 
the easa -of Madan Lal v. Fulchand. Ram (11) ` 
I followed.the view expressed in the ease of 
Lala Gopal Nath Sahi v. Ras Bahadur Baldeo 
Das Birla, Oriminal Revision No. 299 of 1919, ' 
The point arose only incidentally in that case ` 
and my attention was not drawn to the 
Fall "Bench -desision .of the: Caleutta High , 
Court-in the ease of Nabu BSardarv. Em- 
peror (4) and the sasa of Mare Gowd, In re 
(12), where a similar elause in section 107 ' 
of the Code of Criminal Prossdura bas’ 
been interpreted to have a wids meaning. 
I, therefore, agree with the view of the 
learned Ohief Justice and Mallick, J., on, 
this point. 
W. QC, ^A. i 
P. 68 Jnd. Cas. 62); 2 P, ov a J. 


(12) 21 Ind. Cas..146; 37M. 126,25 M.-L. J. 450: 
T L. 3.545; (1913) M, wW. N. 716; 14 M, L. T 
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NAGPUR JUDICIAL COMMISSIONER'S. 
URT, - 
URIMINAL APPEaAL No. 21-B or 1922. 
Jaly 10, 1922, 
Present :—Mr. Batten, J. O. 
- LOCAL GOVERNMENT, C. P — 
APPELLANT 
versus 
i‘MADHO PAT-WARI—Accosep. 
Penal Code (Act XLV of 1860), ss. 21 (10), 24, 408, 
405— “Wrongful loss"— ‘Wrongful gain" — Temporary 
* wrongful loss or gain, meaning of-—Criminal-Ureach of 
| trust, what constitutes —Pabtwari, whether "public 
servant." 


* 


Temporary wrongíul loss and temporary wrongful - 


"gain are within ihe meaning of “wrongful loss" 
vand “wrongful gain" , contained i in section 24 of the 
Penal. Code, ip. 268, col, 1.] 
Reading sections 403 and 405 of the Penal Code 
_ together, it is clear that criminal breach of trust is 
‘a species of ‘criminal misappropriation, being a 
‘eriminal misappropriation by a-person entrusted 
“with, the property misappropriated, and as regards 
, criminal misappropriation, a -dishonest misappro- 
` priation for atime’ only is misappropriation. The 
“same principle ‘ applies” to‘temporary misappro- 
‘ priation [p. 15+, cols. 1 & 2. 
` Emperor v. Tulsidas Chhaganlal, 8 Bom. L, R. 961; 
-6 Cr. L. J. 5, referred to. 
Under seotion 15%, Land Revenue Code, cesses 
' oan ‘be collected as if thəy were land revenue, and 
t as itis within the duties of: a Patwari to collect 
tandfrevenue and cesses dua on land in his village 
, he is a public servant within the meaning of section 
21, clause (10) of'the Penal Code. [p. 159, col! 1] 


‘Arp-al from the judgment and finding 
“of the Sessions Judge, Akola, in Criminal 
"Appeal No. 289 of 1921, dated the 15th 

' Márch 1922. xs 

‘Mr, G: P, Dick, for the Appellant, 

" Mesers. 4. V. Khareand D.T. Mangalmurtt, ` 
"for. the Accused. 


|. JODGMENT.—This ia: am appeal under 
‘section 417, Criminal Procadure Code, made 
- under ' the directions of ‘the Loeal Govern 
"ment egaines the- order of the Additional 
' Sessions Judge, Akole, in appeal; aaquitting 
“Madhorao Patwart. of the offenees under 
‘section 409, . Indian: Pensl Code, of whieh 
“he :had-beon convicted by the Sub- Divisional 
ı Magistrate. < 
. Madborao, or Madho ‘son of Trimbak was 
a Patwart of Kuram, a village on the Railway in 
Murtizapur Taluk. The oharge against ‘him 
was ‘Of three offences under  sestion 
. 469;.Indian~ Penal Code, ~ The: frat charge 
was that he colleeted Rs. 16-0-3 cesses 
and process:fee “from “ Abdul “Aziz . on 
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. P-19 : and. P13 would 


: depasiting^ it. im the Treasury. 
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21st Auguat 1€21 but failed to remit 
the’ mcney to the Treasury, aud did not 
payit until £O h October 1991 when he 
paid the money to the Tahaildar, The 
.second sharge relates to a sum of Rs, 9 5 9 
‘ecllested from Mohammad Khan on 21st 
‘August, bot not paid until 26th Ostober 
‘when the money was paid to the Tahsildar, 
‘The third charge zelates to a sum of 
‘Rs. 2-146 oacllected from Ismail Beg and 
paid by Madho to-the Tahsildar on 20th 
‘Qotober. This:amonnt is said to have been 
sollected frcm ‘Jsmail Beg about the 15th 
‘August, Madho admits that the amounts 
covered by the first two chorges ‘were 
-sollested by bim- on the 2lst August, 
‘but as regards the money collested 
from ismail Beg he siys i6 was collected 
only a few days before be paid it to 
tha Tahsildar The Additional Sessions 
' Judge finds that the asernsed did send 
the money for his own use but that this 
action aeannot be called dishonest, The 
learned Judge saye: “I have read Exhibit 
P-12 and Exbibit P 18 and do not find 
anything therein to show that the accused 
admitted that he sommitted criminal breach 
of trust. fn. these letters he asked for 
mersy und in the first letter he begs to 
be-exeused till .Dasera is over, He 
obviously suggested that he would pay up 
the amount after waserais:‘over. Exhibit 
P.3 inquiry papers, purport to aeontain 
statement of the accrs-d -befcra the 
Tehsildar. The statement is not formally 
` proved: and it cannot, therefore, be admit. 
ted in evidenca but  seet:n 91 of the 
Evidense Act is no bar to admit Tahsil. 
idar’s .stafement which prcves appallant’s 
admission to him with rerpeet to  baving 
spent the money for his own uie, Exhibits 
seem to suggest 
that. the agsused was in.pecaniary diffisulty 


‘and had.probably spent tha amount for 


- his personal use, but they do not go to 


.show that be-had spent the amount for 


his ‘own use dishonestly within the: mean- 
ing. of the ‘term as defined in sestion 
24, Indian ‘Penal Code. There is nothing 
to ‘show. that he- had a disbenest intention 
when ke ‘spent the -money for his own 
'use, Hev-sonld, no' donbt,-retsin the money 
realized ‘with him‘ for -some. -time. before 
lf he thus 
in the. meantime spends the. amount for 
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his own use intending to maka the da- 
posit ont of the money he may have or 
expect to get shortly after, if could nob 
ba said that he eommitted eriminal breach 
of trust if he made the deposit in time. 
Similarly, if he for any reason was unable 
to get the money expected or to raiss any 
expestad loan for making ths deposit and 
there occurred some delay sould: it ba said 
that the offense of criminal breash of trast 
was sommitted, [n my opinion no dishonest 
intention can be safely attributed to the 
appellant simply becaure he retained money 
for two months in the absense of any 
distinet aob showing sush intention and 
-in the absense of any rale or order re. 
quiring bim to pay ths amount to the 
Patel or to deposit it in the Treasury 
within a specified period.” 


In other worde, the Additional i Sessions 
Judge has held that the saccased did 
temporarily - appropriate the money to his 
own use but thaf, as it is not proved that 
he intended to misappropriate tha modey 
permanently, his eondast waa not dishonest 
and does not amount to eriminal breach 
of trust. This is a most dangerous doo- 
trine, and would exeuse the theft of 
money if' the thief intended or hoped to 
re-plase it. In appeal it is urged on he. 
half of the Lceal Government that the 
- view of the law laid down by the learned 
(Additional) Sessions Jadge is wrong to 
the effeet that if a person entrusted with 
money is in pecuniary diffisuliy and uses 
- the trust money for himself, that ia not 
using it dishonestly.” 

Within the meaning of section 24, Indian 
Penal Code, wrongful loss eovers temporary 
wrongful loss, and wrongful gain overs 
temporary wrongful gain, As a matter of 
fact; the record of the proseedinga before 
the: Tehsildar :is formally proved. The 
accused has  distinetly admitted to the 
Tahsildar and in his letter to the Naib 
' Tahsildar, Exbibit 17, whish was written 
before he paid up the money to the Tahsil. 
. dar, that he had spent the money which 
- he was holding as trustee for the Local 
Board. If he had died befcre he refnnded 
the money there would have been a total 
Joss of the money to its rightful owner. If 
sections 403 and 405 of the Penal Oode ba 
“gend together, it will be geen that criminal 
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does not nsoessarily 


(1959 


brech of ruw is a spesies of criminal mis- 
appropriation, baing erimiasl misapproprja- 
tim by a porson enicustsl with ths prop- 
erty misippropristed, ani asragards ori ninal 
misappropriation it ig distinatly laid down 
that a dishonest misappropriation for a timo 
only is misappropriation. The samp prinsi- 
ple applisa £3 temporary misappropriation 
by a paracn euirusied with the property. 
In Emp:ror v. Tulsidas Chhaganlal (L) it has 


"baan held. that the offense of eriminal breash 


of trust is eommiltel even when the act 


‘of the aconssd was to sanusa wrongful loss 


for a tima only, 


For the aosnzei it is. urzad thas more 
dalay ia ramitting moaey.to the Traasary 
involve braaci of 
trust, ard ralinga to that effacihave basan 
sited. These ralings refer tə oases where 
the delay was'put forward as. ths aols 
proof of dishonest intention, but in‘ this 


case we have the sleir admission that the 


acsused used the money for his own expanses, 
whieh in itself amunta to dishinast use 


ofthe money, : Hor the time the money was 
.nob available to its rightful -cwner , [t 


is, therefore, elear ta ma that As regirda 
the money to which these admissions . relate 
the assused Madho i; guilty of tha offe 103 


' of criminal braach of trust. There “is no 
. doubt that the admissions eoverths money 


referred to in the ficat two heads of tne 
charge and ‘the asoused is guilty of eri. 
minal breach of trust as regarda these sums, 
As regards tha third head of ‘the charga 
the sirsumstacces are different. The money 


paid by Ismail Bag was tor cesses of 1921-22, 


and the engairy of the  Naib-Tahsildár 


‘on 9th September was only as regirda.th3 


arrears of casses of 1220 21. "Tha letter to 
the Naib Tahsildar Hxhibit P.-12, did not 
relate to this item, the man who had piid this 
money was not examined by the Naib-Tahaildar 


' and produced no reseipt,. and the Tahaldar 


on the 20th Ostober made no engniry abont 
this item, and the admission to the Tahsildar 
did not refer to this amount. . It was the 
aceasel who volanteered to the Tahaildar 
that he had eollected’ this amount and: nat 
yet paid itin, Moreover,. on carefully era. 
mining the evidence [am not satisfied that 
the money was ‘paid to the acsused before 

(1), 8 Bom, L. B. 951j 5 Cr. L 7, 6, 


t 
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the date on: whish ke admits it was paid. 
The money not being the arrear of the 
previous year the Naib-Taksildar bad not 


passed any spesial order regarding it, it was . 


paid voluntarily by Ismail Beg, and as there 
is no written resord of the date of eollection, 
the reeeipt admittedly given by the necused 
being. lost, I do not sonsider the evidenoa 
that 
October is sonvinsing, 
with ihe order of aequittal as regards this 


' head: of the charge. 


- "t 


- 


Oode, an ofiser whose duty it is to collest . 


The argument in the lower Appellate Oourt 


‘that.the offenee does not amount to criminal 


breach of trust by 2 publie servant has.not 
been repeated in this Chart, ‘The question 
is somewhat. asademical sinse the offénce 
eould'be snffisiently punished under section 
406, Indian Penal Code. But I have no 
doubt that the offenee was committed by the 


` acoured in his sapacily ofa publie servant. 


Cerses car, under the Land Revenue Code, 
seotion 155, ba solloted as if they were 
land revenue, and it is within the duties 
of a Patwari to sollest land revenue and 
eesses due on land in his village. "Under the 
tenth elause of seetion 21, Indian Penal 


cesses is a publis servant. Though it may 


' not-have been the express duty of the accused 


to scolleet cesses from people resident in his . 
village for lands belonging to other village, 


yet under the orders of the Naib-Tahsildar 
the aesused aceepted this funation and the 
person who paid him the eesses paid them 
to him in his sapacity of a publie servant. 
Moreover, and this is a point not notised 


“by the lower Courte, of the eesses soll«ated 


by the aesused the sum of Re. 1-0-3 inə 
eluded in the sesond head of the eharge, 
was €es8 due on land in the aecused's own 
village. It may be noted that Exhibit P.14 
referas to this item and the fast that 
this money was due for Kuram explains the 
fast that the letter doss not refer to the 
other sums sollested on the same date. It 
is explained in this Court, no doubt truly, 
that when writing Hxhibit P-14 the ascased 
forgot that the money collected from 
Mohammad Khan included o.sses dua for 
1921 22 on land in Kuram. 

All the sireumstances mentioned in the 
judgment of the Additional Sessions Judge, 
though not grounds for acquittal, are 
groyads for holding that a very serious view 
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it was paid long before the 20th - 
I decline t3 interfere - 
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need not be taken of the eonduct of th? 
resused, It is quite eertain that h® 


. did not intend permanently to misappropriate 


the money. He had given recsipta for it, 
and if he had been present on the 5th 
September and the  Naib-Tahsildar had 
questioned him, he would have admitted 
having sollected the money, and would 
probably have been able to raise the money 
just as he did on the 20th Ostober when he 
paid it to the Tahsildar, The Tahaildar has 
not been earefully questioned, but it: would 
appear that though the appellant had not 
the money with him when questioned by the 
Tahsildar, he produced it at the Railway 
Station before the Tahsildar left. The 
Magistrate’s main reason for imposing 80 
heavy a centense as rigorous imprison- 
ment for one year appesrs to have been 
his belief that the  aesusel showed 
Abdal Aziz and Mobammad Khan as de. 
faniters for the eeeses of 19:021 in the 
list said to. have been given to: the Naib- 
Tahsildar on 5th Saptember. As the learned 


. Standing Counsel admits, there is no evidence 


whatever that this was the case, and as the 
Additional Sessions Judge points out it is 
extremely unlikely that the aecased would 
have shown them as defaulters on 5th 
September when he knew he had given. them 
receipts on 2lst August. But the oesasion of 
the accused seting as he did was the-irregular 
action of the Naib-Tahsildar, apparently 
approved by the Tahsildar, in throwingon the 
Patwart of Kuram the task of collecting eesses 
not due onlands in his village. Tas eolleetionof 
sueh eesses was not within his regular duties, 


. and the returns he had to render were not 


designed to sover sueh eolleetions. Thera 
is no evidenes, moreover, that between the 
2\st August and 20th Ostober the aesused 
made any remitiancss to the Treasury in 
which he omitted to ineluds the cesses re. 
sovered from these two pers ns, 

Tae duties of Patwarts are prescribed by 
Notificasion under the Pastels and Patwaris 
Law and are to bs found in Barar Reyenuo 
Bok, Ciraalar V. ı (page 219, Berar Land 
Ravenue Manual, Volume Ll). The wording 
of tae rules is not very pracise, bat it seems 
to be meant that a Patwari has no respons 
sibility for aay work arising outside his 
cirels, Naosal, the village for whieh tha 
casses in qaession (excapé Re. 1 0-3) werg 
resovered, is not one of the acsused's villages, 
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> He was, therefore, not legally bound to reeover . 


‘these sesses. ` ' 
Land rêvenue and casses are SEEEN E A 
+ undér section 119; Berar Land Revenus Oode, 


the rales! being: at pages lié“onwards of: 
' "Volume lof the Berar Land Revenue Manual, . 


Reguldr-cases were'stated.for the resovery 
"Jf. the sesses: in arreara for. 1920.21, bnt 
'* though the Tahsildar ‘says the records are 

complete,’ it..is elear" fromthe evidense - 

of "the Naib- Tahsildar that the re- 

-osyeries were made ‘by “exeoutive action,” 
e that is,- the Potwari was ordered iu writing 

(ofders* not prcdaced) and verbally to -reaover 

- the &mourts: without réferenee to the revenre 
'- eases and to the processes authorised by law. 
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property: in Nativé- State —Theft commited tre British 


India — Criminal Procedure Gode (Act V of 1898), s. 
180, application of. 


Anon- British. subject - rétaining. própebty: in ‘a 
Native State; stolen’ from. British:*Indis; is anot 
amenable to the jurisdiction. of British’ Oourts,"and 
section 180 of the Criminal Procedure Code does nob 
confer any such jurisdiction on them. 

Queen-Empress v. -Kirpal Singh, 9A.:528, A! WEN, 
(1887) 181; 6 Ind Deo, (w.s.) 787, Samanda v. 
Empress, 22 P. BR. 1838 Or , Hazarmir v.? Empress; 16 
P. R. 1880 Cr. followed. 


Petition, under section 439, Criminal Pro- 


. eedura Code, for revision’ of an order of the 


' Tam informed that this is a practiee whioh is 


- much too common in Berar. 
“Tho main objest of thi: appeal has been 
. effected by it being laid down that the view 
' of &hedaw-taken by*the Additions] Sessions 
‘Judge is: wrong and ' dangerous, A severe 
‘péntence is notin the oirsums:ances: called 
ifor; espevially as the Paiwari has lost his 
‘ appointment. The accesed has’ already 
u suffered imprisonment under his sentenee for 
' one day: ' 
` 4? days vider: arrest, ‘41 days before convie- 
‘tion and 6 days after : appeal: [I convict the . 
peeved; Madho, sonót Trimbak, under section . 
:"409,:Inoian Penal. Code, for the two 'offentes : 
' gontairied i in the first two heads of the-charge, 
lgrd.sentonse--him -to: suffer the period of*the 


we 


: In -addition to’ this ha has been: 


‘ imprisonment already ` undergone, wiz, one: 


t day'under eash bhead,: the sentences''to run 
eoneürrently. 
“Rs; 25 under'éash of the first ‘two iae of 
the: sharge, namely, Rs. 50 in all, in 
-défüult'will suffer rigorous. cM for - 
^"9ne"month for each offence. . i 
-Gr R, Dp. & Ws C, AN : : ca 
2C l x Appeal allowed,- 


LAHORE HIGH ‘GOURT. i 

^ Oranian -Revision No: 1718 OF 1919, 
"March 29: 1920. - ty E 

‘Present:-—Mr. Justise ‘Wilberforce. ~ 
“MUHAMMAD HUBS sIN— —Donvicr— ' 
"PeriTIONSE na d 
j un "Versus re Of 
'"BMPEBROR-—HBZEsPONDENT. bios rad 


1 Juvisdiction—Non- “British Subject retaining: salen 


r 


‘He will: also pay a fine of. 


~~ 


Sewions Judge, J ullundur, dated' the 16th 
October 19:9, modifying that of the’ Magis- 
trate, Firat Ciass, Jullundur, dated the 29th 
September 1919. 

Mr. Ghulam Rasul, for the Petitioner, 

JUDGMENT. —in fhis ease ore Muhàm- 
mad Hasesia was prosesnted under. sbotion 
457, Indian Penal Code, for an offense ‘of 
linee: breaking whish took placa in Jallandur 
District. Tae learned Sessions J udge bon- 
sidered that no'offenss of houte. breaking * Was 
made ont but that tha aseuséd was- guilty'of 
an offence under section 411. ' Te ‘applisint 
isa subject of the Kapurthala Sfate and ‘the 
stoles property was found in his possession in 
that State. . He has applied for révision’ of 
the order of the Sessions Judga. on the 
- ground that the British Courta Had no:ju?is- 
distion. 

The Sessions “J üdjs wes of.opinion Tat 
seetion 180 of the Criminal Prosedüre:. Code 
sonferred sush jur 8lietion,. I ean, however, 
find no authority in support of the view tHat 
&.non-Britieh subjeet retaining stolen pro. 
perty in a Nativa State is amenable to British 
Courts, There are many clear authorities to 
the contráry, namely, Quisen- E mprass v. Ritpal 
' Singh (1), Samanda v." Empress’ (2) and 
 Hazarmir v, Empress (8). l 

On these authorities I am compelled “tohbld 
that the J alfandur Courts had ño jarisdistion 


“and aasept the paia ‘and acquit “the 


aesused, 
B.N. 


Revision accepted: 
(1) 9 A. 823; AY W, N, (1857) 181; 5 Ind."Dec. 
(x. 8.) 787. f 
. (2):22 P. R.:1888 Or. , 
(8) 16 P. R. 1880 Cr. 
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JOALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE Deoxsee No, 931 , 
or 1920. 
February 10, 1922, ; 
Present-i—Mr. Justico ‘Suhrawardy and 
Mr, Justice Cuming. 
RAM TARAN TEWARY AND OTHERS— . 
| PLAINTIFF8-— APPELLANTS 
. versus 
` Srimoti KUMEDA DASI—DzrzapANT— 
RESPONDENT. 
Abwab—Stipulatton for delivery of ghee and goat 
contained in mourasi mokurrari kebuliyat, if 
"enforceable—'"Goat and ghee” forming no: part of the 


-zent pagable—Bengal Putni Taluks Regulation (VIII 
of 1818), s, 8—" Engagements," meaning of. 


A registered mowrasi mokurrari kabuliyat executed 
111877 recited that "within the aforesaid Mouza you 
have: granted me a potta of 12 bighas of land ab 
‘an annual jama of Rs. B and Hs, 74 as premium,” 
end after reciting how the.money should be paid 
and in what instalments,- the kabuliyat stated that 
'thelandlord should have right to the minerals, etc, 
and lastly there was the following clause:-—'"'Algo it 
“should appear that I would deliver 1 seer of Shyama 
ghee andione kid every year.” No amount was men. 
tioned as payable in lieu of the ghee and goat in case 
of default. In a suit for rent on the basis of tHe 
‘kabultyat: > 

Held, (on the assumption that Regulation VIII of 
, 819 controlled all the incidents of the tenure in 
question) that the-stipulation regarding the ghee and 
goat was, in its term and effect, the imposition óf 
-am dbwad and as such not enforceable. [D 64, col 2,] 

That the' ‘goat and ghee’ did not form part of the 
'rent.and the’ stipulation regarding delivery thereof 
wae not legalised by. Regulation -VILI of 1519, bat 
‘was spbject to the law relating to 'abwabs' in force 
2 the time of the creation of the léase, - lp. 163, col, 
2]. 
‘The word “ engagements" mentioned in — i 
of the Bengal, Patni Taluks .egulation connotes 
engagements as to rent and other terms connected 
‘therewith. [p. 164, col. 2.] 


Appeal against a desres of the Sabordi- 
fate Judge, Assansole, Burdwan, dated the 
l8th of January 1920, affirming that of the 
Munsif, ` Aasansole, dated ‘the 5th of Dacsnte 
Þor 1918. 


FAOTS. ‘appear from the judgment. 

. Babu Pyari Mohuw Ohatterjee, for the 
Appellants.—- Tha plaintiffs are the appel. 
dants. . The .appeal arises out of a suit 
for a rent: Both QOourts haya givan a 
partial desres.. The suit was broaght on 
the basis of a moxurast mokurrart kabulzyst 
ijf'the:year 1877. - Rent was fixad af an 
unital jama of Bs..6 and also the tenant 
agresd to. pay that he would deliver l seer 
‘of ghee and one kid every year. 


u 
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. proved their status as putnidare. 
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I submit ths ghe and the goat are not 
abwabs but are part of the sonsideration 
for whish the lease waz granted. The ten- 
ancy is governed by ssetion 3 of Regulation 
VIII of 1619 as we ara putnidars. The 


leass was sreated b3fore the Bangal Tenansy 


Ast came into being. "Therefore, although 


section 179 of that Aet does not apply, still 


‘our position is the same even if the ghee and 
the goat be considered abwabs. We would 
bs entitled ‘to them. Ssction 3 of thé 
Patni Regulation makes all engagements 
between a puinidar and his lessees on whats 
ever terms, biading on the parties. Refers 


-t3 Hobbs v. Boulnois (1). Section 3 of.-the 


Patni Regulation creates an exception tb | 
the general role against abwabs, . Refera-to 
Assanulla Khan Bahadur v, T ri^abashint (2), 
Krishna Ohandra Sen v, Sushila Soondury 
Dassse (3). 

Babu Kanit Lil Shaha, for the Respond- 
ent.—The stipulation for the payment . of 
ghes and goat are clearly illegal, I submit 
all impositions upon all elasses of tenants, 
ineladiug » permanent tenure-holder, in 
exses3 of the specified rent are illegal. Pay- 


‘ments over and asova fhe astual rent fixed 


are abwabs, Referato Aparna Gharan Ghoss Y. 
Karam Ali (4), Tilukhduri Singh v. Ohulhag 
Mahim (5), Radha trosad Singh v. Bal Kowar 
Koeri (6). 

As regards their sesond point I sakadi 
the sase is not governed by sestion 3 of . the 
Putni Regulation bat by sastion 8 of Rogne 
lation V of 1812. The plaintiffs hava not 
Reafara‘to 
Be oy Singh v. Krishna Behari, Biswas (7), 
Tne Lagislatare oleariy did not intend thas 


-the Patoi Hegulation shonld restriet the 


applieation of the general law of abwabs as 
laid down ‘in section 3 of Rogulation V af 
1812. Isubmit the appeal ought, to.-be 
dismissad, 

Babu Pyri Mohan Ohatferjea eaplicd: “in 


ey 
(1) (1875) 10-Ch, App. 470 at pp, 484J44.L, J.-Ch, 
621; 33 L. T, 842; 23 W.R. 820, ' 
(2. 22 C. 680; lL Ind. Dec. (N. 3.) 453. ihe 
(8) 26 C. 611; 8 0. W. N. 693; 18 Ind. Dez, (d) 
993, 
(4)-4 C. L, J, 527; 100. .W. N, 527. 
(8) 170. 181; 16 LA 152; 18 Ind. Jur, 251; 5 Sar 


P.C 7.408, 8 Ind. Dec. (N. s.) 626 (P. C.). 
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JUDGMENT.—The facts of this appeal 
are there. 

The plaintiffs sued to recover arreara of 
ront for the years 1321 to 1324 B. S. with 
eesses and dameges on a registered mau- 
yasi. mokurrar?  kabuligaé executed in 
1877. 

. The lease recites that" within the afora- 

said Monza you have granted me a patta 
of 12 bighas of land at an annual - jama of 
Rs 6 and Hs, 24 as premium.” After re- 
eiting how the money should be paid and 
in what instalments, the lease states that 
the landlord should have right to the 
‘minerals, ete., and, lastly, the words appear: 
^ Also itsbculd appear that I would de- 
liver 1 seer of shyama ghee and one kid 
every year," No amount is nentioned as 
‘payable in lien of the ghee and goat in ease 
of defavlt. 

The Trial Cocrt held that: the plaintiff 

was entitled to rccover rent at the rate of 
Rs. 6. per annum and that he was not 
entitled io recover the ghee and the 
goat. 
This finding was upheld by the Appellate 
‘Court on tne grcund that the ghee and 
goat are nct mentioned as part of the 
‘rent, 

The plaintifis have orea. 

They contend that tbe ghee and goat are 
-part of the eonsideration for whch the 
‘lease is-granted and sre pot cbwabs, They 
argue that they are raintdars and so the 
tenancy is governed by terms of sestion 3 of 
‘Reguiation VIII of 1819 and that, therefore, 
though seetion 179 of the Bengal -Tenaunsy 
'Aot does not help them, because the lease 
"was created before the passing of ‘the Ten- 
aney Act, still their position under the Putni 
‘Regulation is the same ss it would be under 
the Tesancy Act. ‘So that, even if it. be 
aonsidered as an abwob and not part of 
‘the rent, they are still entitled to get it. 

The respondent sontends that the ease 
is nct governed by section 3 of the Regn- 
laticn referred to but by section 3 of Regu- 
‘lation V of 1812 and that there is nothing 
to show that the plaintiffs are puíntidars, 
“Wil regard to the last objection of the 
respord-nt it appears that in the plaint 
the plaintifs deseribe themselves as putni» 
dare whieh averment has not been traversed 
in the written statement, We, therefore, 
asecpt the plaintiffs’ statement that they are 
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puintdars and proeeed to determine the ease 
on that basia. 

A number of «ases have been sited at the 
Bar, of whioh we will notiee the following :— 

In the case of Krishna Chandra Sen v. 
Sushila Soondury Dassee (3), it was held that, 
even if the imposition were an abwab still 
it was resoverable. This ease was governed 
by the Bengal Tenanoy Aet and it was held 
that sestion 74 did not control section .179 
of the Ast. This ease has no applisation to 
the present ease. 

The next ease we have bean referred to 
is the case of Aparna Charan Ghose v. Karam 
Ali (4), This was a ease of a permanent 
tenancy ereated by a lease daíel 1-60. In 
that case if was held that section 10 of Aet 
X of 1959 or section 3 of Regulation .V of 
1812 made all impositions upon ell slasses 
of tenants, insluding a permanent tenure. 
holder, in exsess of the  speeiSed rent 
illegal. 

The next ease to be considered is the ES 
of Tilukhdari Singh v. Ohulhan Mahton (5), 
a desision of the Privy Coauneil in that 
ease it was desided that payments over and 
above the rent were abwabs and could not 
be recovered, The Judicial Committee do 
not seem to make any distinstion between 
what was arbitrary or unosertain and what 
was nof. 

This ease was disstisted in the case of 
Radha Prosad Singh v. Bal Kowar Éoert (4), 
and Sir Comer Petheram, O. J., ipage 740*), 
eorsidered that the meaning of sec’ion 74 of 
the Bengsl Tenaney Act was that no im- 
position under any name whatever shall be 
resovered from the tenant for or in respest 
of the orcnpation or tenure beyond the sum 
fixed for rent. O'Kinealy, J., in considering 
the meanig of the expression “ abwab, ái 
states: (page 745*) “this, too, I think, is.the 
sense in whieh obwabs were eonsidered a3 
arbitrary or indefinite in the old Regulatiors 
—arbitrary, in the sense they were unautho. 
‘rized by law,—indefiaite, in the sense that, 
though levied in a certain proportion to and 
upon the original asseasment,..,there was no 
definite rule guiding the Zemindar in fixing 
the proportion they bore to the produce of 
the land." 

All these eases discussed and determined 
the law relating to abwabs and illagal 
taxations and are of not muah helo ta na 
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in the eonsideration of the question of tha 
sorrest iuteroretation of section 3 of Rogu. 
lation VIIL of 1813 with referanss ta the 
law then in forse prohibiting illegal imposi- 
tions. 

We may note that when the lease in the 
present ease was ereated, £e, in 1877, 
the law relating to illegal imposi- 
tions was sontained in sections 54 and 55 of 
Regulation VIII of 1738, sestion 3 of Regala- 
tion V of 1812, sastion 10 of Ast X of 1559 
and sestion 11 of Bengal Act - III of 186). 

‘The appellants submit that the Am 
clause of section 3 of the Patni Regal: 
tion overrides all previous prohibitions against 
sush imposition and makes all engagement 
between a ruinidar and his lessees, on 
whatéver terme, binding on the parties to 
the same and henes even the stipnlation 
regardingthe peymentof nbwabs is enforseable 
as against the latter, being one of the terms 
on whieh the lands ara let out. Itis con- 


tended, on the principle that a special pro:. 


vision qualiBes a general one | Ebbs v, Boulnois 
(1)', that this elsuse by its general terms 
abrogated all previous resiristions as to 
abwabs so far as relating to puint tenures, 
We may mention here that it is not seriously 
chiitended, in view of the clause imposing 
` he- delivery of the goat and ghee standing 
so completely isolated from the terms relat. 
ing:tó the rent proper, its mode of payment 
and’the penalty attaching to non payment, and 
appearing in the lease by way of post seript as 
it were, that the goat and ghee are part of 
the rent as sueh, payable in respect of the 
demised premiser, but it is urged that being 
part of the eonsideration of letting sueh 
stipulation is enforseable by virtue of the 
gasond clause of section 3 of Regulation / III 
of 1819, 

Regulation VIII of 1819 was enasted to 
govern a class of tenures known as putni 
taluks, the nature of whish the preamble 
to the Regaletion desaribes in thasa tarms; 

“The sharacter of whieh tenure is that it 
ia a taluk ereated by the Zomindar, to be 
held at a rent fixed in perpetuity by the 
lessee and bis heirs for ever," Sestion 2 of 
the Regulation validates leases fixing rent 
in perpetuity though in contravention of the 
provisions of Regulation XLIV, 1793. 
This is followed by sestion 3 whieh confers 
on the Zamindar and the putnidar the right 
gf letting and under-letting on any terms. 
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“the Patni Settlement is an illegal eass, 
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Olause 1 of the sastion racogaizaa tha’ 
validity of "the term: of ths eagagemonts" 
between the Zamindar anal the putni lar and 
clause 2 makes any engagementa batwaen 
the puintdar and his aub-legses binding on 
both parties. Sastion 8 of the Rezulation 
anthorises the Zimnlar t» bring the talus 
to sale for ‘any arrear of rent.” There is no 
provision in the Regulation for enforcing 
any ‘terms of engagement” other than the 
piyment of rent, Raading the Regalation 
as a whole, and considering its poliey and 
echeme, it seems to us that the "engagements" 
mentioned in sestion 8 of the Regulation 
connotes engagements as t» rent and other 
terms eonneocted therewith.. If the “goat and 
ghee” mentioned in the lease under considara- 
tion is not part of rent, as we hold it is 
not, the stipulation regarding delivery there. 
of is not legalizad by Regulation VIII 
of 1819 but is subjest to the law relating 
to “‘abwabs” in forse at the. time of the 
ereation of the leasa.” It is hardly neser 
sary to observe that if the abawa artielss 
are not to b3 considered ;rént-or part of 
the rent reserved by the lease,:they are abwab 
or illegal eess. : 

The question as to whether section 3 -of 
the Patni Regulation creates’ an exseption to 
the general rule against abwabs.as enuactat. 
ed by Regulation V of 1812 and. other ir m 
ments has not been "yet direetly raisad - 
The reason for it may ba that 
the answer to if was deemed too obvious 
for serious eonsideration. There have been 
eases in this Oonrt in whieh the question 
whether eertain impositiona in a putni .lonsa 
were abwab or not eams up for considera- 
tion and was elaborately diseussed, It vill 
suffice to notise two of them. 

In the ease of Assanulla Khan Bahadur 
v. Tirthabishing (2) the question was whether 
chaukidart tax payab!e by the pufnzdar under 
Aftar 
a careful review of various. ensacknenta 
ralating to abwabs ani the eass-law on the 
point, it was held by Macpherson and Banerjes, 
JJ., that as chaukidarz tax was part of 
the ground rent quite as mush as the aetual 
rent, ib was not an abwab and was, therefore; 
resoverable. At page 688* of the Raport 
their Lordships remark as follws; —" A atis 
pulation for the payment of sush an amount 
ta not, wa think, b3 regarded as one for tha 

“*Page of 32 0, —[ Ed. j i 
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"imposition of an arbitrary or indefinite X of 1859 and section 11, Bengal Act VIII 


casa? within tha meaniag of section 3 of 
Regalation V of 1812, or for au imposition 
under the deuomination of abwab mathaut or 
other like appellation in addition to the 
actual rent’ within the meaning of section 
74 of ihe Bengal Tenancy Aet, for this 
‘simple reasop, that the imposition here de- 
pends primarily, not upon the will of the 
ZAemindar, but upon law of the land (Bengal 
Act VI of 1870), It is this Aet which imposes 
the liability on the Zomindar, and the Zemin- 
dar merely stipulates with the gutnidar when 
granting the putni that the lattershould,among 
other .sums, regularly pay him the amount 
Jevied from him under the Aet." There 
observations slearly indisate that, had the 
dmposition been one dependent upon the will 
ofthe Zemindar it would have been an 
imposition of an arbitrary or indefinite sess 
illegalised by Regulation V of 1812. It waa 
not contended there that tha: Rogulation 
was superseded by the Patni Regulation. 

The next sase demanding referenca is the 
case of Be,oy Singh v, Krishna Behari Biswas 
47). Inthat case the tenant, in the kabuliyaé 
whieh was in respest of a punt tenure 
. wxeeuted in the year 1882, stipulated to pay 
a ‘sum of Ra, 15 every: year in the month 
of Bhadra asthe mamuls (usual) for the Iswar 
Thakur. '"This-eovenant .was sontained in 
a elause separate from that stipulating the 
yearly rent. The question was whether this 
sum of Re, 15 wasan abwab and irresoverable. 
The Court held that this sum was not intend: 
ed. to. be. part .of the consideration for the 
use and cecupation of the land or ‘as part 
of the rent and being an abwob was irrecover- 
able. As- appears from the judgment of 
the Chief Justice it was agreed by both 
sides that the matter was governed ty 
gectian 3 of Regniation Y of 1812. 
Chatterjee, J.,in a considered judgment in 
that case, held that the sum of Rs, 15 
mentioned in the kabulzyat did not form 
mart of the consideration for the lease, and 
even if it did, it did not form part of the 
rent. This observation afforda an anwer to 
the contention of the appasliants before us 
that. the stipulation for. the delivery of the 
goat and ghee is a. part of the sonsideration 
ghough not of rent. 

Sabsequent to Ragnilation VIII of 1819 
the law against illegal eesses was re-enacted, 
$hough in indireet terms. by section 10, Ast 


of 1839, Bath these Aat» were of general 
applisation and having made no reservation 
in sases of Puini Settlements, thara is no 
reason for holding that they did not apply 
to tenures’ or holdings ereated under ths 
Putni Regulation. These enaetments furnish 
ample ground to strengthen the supposition 
that the Logislature did not intend that tha 
Putni Regulation should restriet the applica» 
tion of the general law against abwabs ay 
embodied in section 3 of Regulation V of 
1819. Even if it were otherwise, the pro- 
visions of Ast X of 1859 and Act VIII of 
1869, Bengal Council, whieh were applicable 
to permanent leases (Aparna Charan Ghose 
v. Karam Ali (4)] would govern seation 3 of 
the Putni Regulation. 

It is to be' understood tbat we p 
proceeded on the assumption that Regulation 
ViII of 1819 sontrol: all the insidents of 
the tenure in question, a point which, in 
view of the interpretation we put on the 
law, we have sonsidered unnecessary to dis- 
Suss, 

For the ressons above, we bold that the 
stipulation regarding the ghee and goat ie, 
in its term and effeot, the imposition .of: an 
abwab and as sush not enforseable. . "IE 

The result.is, that this appeal fails ana ig 
dismissed with sosts. | : 

B. N.. Aproal désmzsted, ` 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civi, Arrear No. 70 or 1921. 
February 2, 1922, 
Present ; — Pandit Kanhaiya Lal, J. C. 
DARYAO SINGH Anp OTHERS— PrAINTIFES. 
— APPELLANTS 
Versus f 
KALI SINGH—DFisDLINT—RESPONDENT. - 
Hindu Law— Widow —~Mortgage—Legal necessity— 
Necessity for particular vate of interest and terms—Onus 
— Redemption postponed for long period —Reversioners 
of widow's husband, if bound—Suit before expiry of 
period, if competent, 


In case of a mortgage made bya Hindu widow of 
her deceased husband's immoveable property, it is 
incumbent on the ‘mortgagee to show not only that 
there was m nocessity to borrow bul, also that it wag 
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not unreasonable to borrow at some such high rate 
‘and upon such terms, and if this is nob shown, the 
rate and terms would not stand, evon though the 
ehargo' might be upheld, [p. ' 66, col 2: p 167, col. 1.] 

- Nawab Nazir Begam y Rao Raghunath Singh, 50 
Tad Cas. 434; 17 A, L. 7. 591; 36 M. L. J. 521; 23 0. 
W. N. 70C;21 Bom L. R, 484; 26 M L, T. 40; £O C. 
L. F 85; (1919. M. W. N. 498; T U. P. L, R. ak Ci) 49; 
A461 A. 146:..P. C.), relied upon. 

Where in a mortgage executed by a widow 
the terms and conditions are such as to post- 
pone redemption for an unduly long period without 
any corresponding advantage to the mortgagor 
end in fact to render redemption practically 
impossible, they are clearly oppressive and unreason- 
able, intended more to fetter the right of redemption 
than to secure any advantage tothe mortgagor and 
& reversiouer of widow’s husband is not bound by 
them and can bring a redemption suit before the 
expiry of the stipulated period. [p.-107, col. 1.] 

Nabakishore Mandal v. Upendrakishore Mandal, 68 
ind Cas. 305; 20A. L.J. 2% (1922) M. W. N. 96; 26 
C. W. N. 322; 35 C. D. J. 116; 42 M, DL. J. 258; 24 
Bom. L. R, 846; 15 L, W. 417; $0 M, L. T. 234; 3 P, L, 
T. 811 (P. C.), referred to. 


: Appeal from a decree of the Subordinate 
Judge, Sitapur, dated the 18th Oatober 1921, 


" Meests, Ram Bharose Lal and Ras Narain 
Shukla, for the Appellants, 

, Mr, J. P. O. Bhaoitacharg, for the Respond- 
gat, 


JUDGMENT.— The dispnte in this appeal 
yelates to a twc-annas share ofthe village 
Baipur, which belonged to Sheo Singh. 
Oo the 27th June 1683 Shao Singh and hia 
brother, Madho Singh, mortgaged their 


four-annas share of tbe viliage Raipur and. 


Qne-anna share of the village Phulpur in 
favour of Jawahir Singh “for Rs. 1,8:0, 
whieh was re.rayable with interestat 1 per 
cent. per mensem within ten years. It 
was agreed tost, if the interest aetually 


accruing due was not paid at the end of. 


every year or if the entire money due on the 
maürtgage was rot re.paid within teu years, 
the moitgagee would be entitled to obtain 
possession of the mortgaged property (Ex. 
hibit 1). Sheo Singh anbsequently died and 
was suececded by his widow, Musammat 
Bitans, Musammat Bitara and Madho Singh. 


paid up a portion of the money due on the: 


mcrtgage by a sale of their sbara in the 
yillege: Phulpur (Exhibit A 2). 
Rs, 9CO still. remained duo by them, for the 


tatisfaction of which they executed a fresh. 


deed of. mortgage ‘in favour of Jawahir 
Singh'on the 15h duly 1890, mortgaging 
gd, Obe-anna chare of the village Raipur and 
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the mortgaged property 


A sum of 
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agreeing to re-pay the same with, interest 
at 1 per cent. per menssm within two years 
and in case of failure to deliver possession 
of the mortgaged property (Exhibit 2). 

. On th Desember 1896 Madho Singh 
exesnted a fresh m-rtgage-deed in favour 
of Jawahir Singh ab ut n s half share of the 
money due on theabsve mortgage (Exhibit 
3). Jawahir Singh sued Musammat Bitang 
for the remainder of the. money due on that 
mortgage and obtainel a desree on ihe 
12th Desember 1892 for the sale of a aix- 
pies share of tbe village Raipur (Exhibit 
4). The amount dae on thab.deares was 
Rs, 1,268.4.0. On the l1$th June 1699 
Musammat Bitana exesuted a deed of mort- 
gage in favour of her brother, Kali Singh, 
for Rs, 1,800 to pay up the money dus on 
acount of the said decree (Exhibit A-3), 
In that mortgage. deed she mortgaged 
her entire two-annas share in the village 
Raipur. The. effect of thia mortgage was 
that -the six-mes shara of the village 
Raipur, which was liable to sale in exee 
eution of the above desree, was saved from 
eale at tha expense of the entire two- 
annas share hypothesated in the new morte 
gage. Another result of this transastion was 
that the mortgaged property b:came liable 
for the payment of interest at Rs. 1.8.0 
per gant, per mensen, aompoundable half. 
yearly in lieu of the rate originally pay- 
able to d&wahir Singh, The amount 
due on that mortgige swelled up ta 
Rs. 5,180 11.5 wishin a few yara. In 
order to ra pay that amount Musammat Bitang 
exesuted afrash mortgage in favour of her 
brother Kali Singh on the 22ad Jane 1927, 
agresing to deliver possession over a bwo- 
annuas share of the village Raipur in lieu of 
intere: on Es, 3,000 and to pay interest on 
tha remaining Rs. 2,285, which iasluled 
sone small amount regeived by her in 
sash, at | per sent. par mensim, sompoaad- 
able yearly (Exhibi; A-4), By virtae of 
this mortgage sho agread tog allow the 
mortgagee to remain in possession of 
for 40 years 
and undertook to redeam the mortgage after 
the expiry of that period on the last 
day of Jeth crin default to forego her equity 
of redemption and permit the mortgage to 
operate as a gale, In 19.9 Kali Singh 
filed a suit forthe recovery of possession of 
the .mortgaged property and obtained a 
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‘deeree, in execution of whish he got possession. 
Musammat Bitana died on tbe 5th November 
1920. The present suit was thereupon filed 
by the plaintiffe, who elaim to be the nearest 
reversionary heirs of Sheo Singh, for 
possession of the mortgeged property on the 
ground that the mortgage in question was 
made without any legal nesessity and. was 
not binding on them. They further averred 
that the sonditions entered in the mort- 
gage-deed were npreasonatle and opprersive, 
The Court below found that there was a 
Jegal ‘nedsesity for the mortgage to the 
extent of Re. 3,250, representing the debt 
due to Jawabir Singh, with interest thereon 
on sueh debt at 1 per cent. per mensem, 
compoundable yesrly, It, however, diemis» 
sed the elaim onthe grourd that the terms 
apd eonditions entered in the mortgage-de:d 
were fair and reasonable and binding on 
the plaintiffs and that the suit for possession 
of the mcrtgeged property wae premature, 
The right of the plaintiffs to sueeced Musam- 
mat Bilang as the nearest reversicnsry heir 
òf her busband .was found in their favour 
and the-eorreetness of that finding is not 
challenged here. e 
|! The first question for eonsiderationin this 
appeal ie, whether-the finding of the Court 
below on the question of legal nesessity was 
correet. There can be río question that Musam- 
mat Bitara was liable for Rs. 1,268 40 
to Jawabir Singh. under the decree obtain- 
ed by: him on the 12th Desember 1898 
(Exhitit 4). That decree represe: ted a debt 
whieh was criginally dne by her husband and 
had been renewed from time to time after bia 
death by his widow. There ean slso be no 
question that Musavimat Bitana was not in & 
position to re pay that debt except perhaps 
by the sale of the whole or 8 portion of 
the property hypotheeated in that deeree. In 
order to re-pay that debt she mortgaged the 
entire two-annas share in favour of her brother 
for Rs. 1,300 and undertook to pay interest 
at 1.8 O per eent. per mensem, eompoundable 
half yearly. Madho Singh had managed ta 
pay the: money due to Jawahir Singh by 
exesuting snother mortgage on the 5th 
Desember 1896, by which irt:resb at only 6 
per sent. per annum was payable (Exhibit 3), 
It eannot ba said that Musammat Bitana could 
not bave obtained: a loan on similar terms 
from Jawahir Singh. - At all events, there 
qasuo nesacsityfor her to bave mortgaged 
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the entire two annas share, mueh less for 
agreeing to pay interest at 1-8 0 per eent, 
per mensem, sompoundable half-yearly, in 
lien of lper sent per mersem, whish the 
mortgage of Tawahir Singh originally bore. 14. 
might equally have been poarible for her to 
have nbtained the required money by a sale. 
of the six-vies share or by a possersory 
mortgege of that share, so that the remain- 
ing share might have remained uniocumber- 
ef, She made no effort to pay the interest 
wbieh aserued due on that mertgage, 
althcugh ste was in possession of the entira 
two-annas share whieh yielded, sascording 
tothe Court below, a net profit of Rs. 127 a 
year, Jt is pos'ible that she might have 
needed that amount for her maintenanee in 
addition to the s'r lard iu ber enl'ivaticn, but 
she had in any casa ro juetifios ion for 
making a fresh mortgege of a two annss 
share on the 27th June 1907 for Bs. 5,:55 
on terms whieh were st Jl more onerous. By 
virtue of that mortgave she agreed to her. 
brother remaining in poseersion cf the mort. 
gaged property for.forty years certain, kncw- 
ing full well tbat she c u'd not expeet to’ 
remainalive for sueh a long period and that she 
would be sueseeded by persons who would 
not be bound by her aets, unless they were 
justified by legal necessity, She further 
agreed to rest:iaeb her riecht of redemption 
to one partievclar day in the month of Jeth 
in one rartieular year aud to forego ber 
right of redemption, if she failed to exersiae 
that right on that partionlar day. Aa pointed - 
out by their Lordships of the Privy Oouneil - 
in Nabakishore Mandal v. Uoendrakistore 
Mandal (1), & person who deals with a Hindu 
widow, having a limited estate, is bond to 
establish the faets, which justified the . 
transactions under which he claims. In 
the ease cfa mortgage made by the manager 
of a joint Hindu femily, it was held in 
Nawab Nazir Begam v. Rao Raghunath Singh 
(2) that it was ineumbent on the mortgagee 
to show not only that there was a neseassity 
to borrow but also that it was not uvreagon- 
able to borrow at some sueh high rate and 
^ £1)65 Ind, Cas. 305; 20 A. L. J. 22; 1922 M. W. N, 
95; 260. W. N. 92, R5 U.i. 1, 116; 49M L. T 253; 


24 Bom, L. R. 846, 15 L. W. 417; 80 M L. T. 234 8 
P. L. J. 811. 

(2) 50 Ind, Cas. 434 17 A.L J. 691; ?6 M LJ, 
621; 28 O. W. N. 700; 21 Bom, L. R 484; 26 M L.T. 
40; 80 O. L. 3.86; 1919 M. W N. 498; 1 U. P. L, 
(P, 0.) 49; 46 1. A. 146 4P. C.) 
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npon such terms, and that if this was not 
shown, the rate and’ terms would nct stand, 
even though the eha-g3 might ba upheld. 
The same privoiple applies to dealings with 
Hindu, widows having a limited interest, 
A mortgage may be wholly or in part nesess- 
ary and yet the terms and eonditions entered 
therein may be unre:ssonable and oppressive, 
and the raversioners mesy not be bound by 
them. . Such is the case here. The mortgage 
was exesuted by the lady in favour of her 
brother and the terms ani coüditions, whieh 
the mortgages got the lady tə sgrae to, 
wera such as t) pristpine redemption for 
an unduly long period without any corres- 
ponding alvaotag; to the mortgagor and 
in fact to render redemp:ion praciieally 
impossible, Tne tem: ware slearly oppres- 
sive and unressonable, intended more to fetter 
the right of redemption than to secare any 
advantage to the mortgagor, and the plaintiffs 
ara not bound by them. 

: Tha only other question for consideration 
is, whether-in view of these facts the plaint- 
iffa. should be all wid to avoid the mort- 
gage by paying :uoh money 83 was really 
taken for legal nesessity, Out of Ry. 5,255 
the. amount taken for legil necessity, as 
found by the Court below, was R3. 3,:50, 
The mortgagee has been in possession of tne 
mortgaged property. : He was give. posses- 
sion in lieu of Rs, 3,00 at 1 per esnt. per 
mensem eompoundable yairly : till the date 
df euit. The sovenant postponing redemp- 
tion for 40 years being oppre.siva and 
unreasonable is not enforesable as against 
the plain:iffs. -The suit is not pramature. 

: ‘The appeal is, therefore, allowei and the 
elaim of the plaintiff: dseread for poses. 80a 
ef the disputed: property eubjees to ths 
payment ‘of Hs. 3,000, in lieu of whish the 
morigsg:se is in possession, and another sum 
ob Rs. 250 with interast thereon at 1 per 
sent, par mensem som doundablsa yearly, from 
the 27th June 1907 to the date of the sait 
within six months from this dats, The 
latter portion of the dsorae. will carry simpla 
interest thereafier at l- per cant. per mensem, 
till payment. In ease of non payment the 
suit will stand diamissed. The defendant. 
respondsos will get two-third; of ois ecsis 
here and hitherto from the plaintiffs appel- 
lants, who will bear their owa costs sarough- 
out, s 


B Wd a H Apreul al.cwed, . 


. INDIAN OASES, 


RAMAKRISHNA PILLAL O, KRISHNASWAMI PILLAI, 


187 


MADRAS HIGH COURT.! 

Civit Revisioy Petirioys Nos. 859, 800 
AND 439 oF 921, 
Desember 20, 1921. 
Present:—-Mr, Justica Odgars. 
S. RAMAKRISHNA PILLAI— 
DEFEN DANT— PETITIONER 
versus 
KRISHNASWAMÍ PILLAI—PLüAUTIFF 

— RESPOTDENT, 

: Civil Procedure Oade (Act V of 1808), s. 117, O. XIV, 
r. 9, O XV, v. B il: —Gelection of preliminary 
issues Jor determination —Interlocutory order — Revision 
—High Court, interference by —Amendment of plaint 
not changing character of suit, if to be allowed, 


A Court has power to select issues of law for 
determination as praliminary issues even after the 
date of the first heariug, specially when nothing 
is done in the. suit beyond the settlement of issues 
and there has not been an actual first hearing [p. 169, 
col ip 7o, col z.] 

Yatindra:Nath v. Hari Charan, 26 Ind. Cas. 954; 
20 C, L. J. 426, not followed 

Kuarmani Singha v Wasif Ali, 28 Ind. Cas, 818; 19 
O W. N. 1088, referred to, 

As a general rule, the High Court does not in 
revision interfere with interlocutory orders But no 
hard and fast rule can be laid down as interference 
may bs justified when the order sought to be revised. 
is in fact perverse or irreparable injury would be 
a if the order were allowed to stand. [p 170, 
col n 

Nizam of Hyderabad, In re, 9 M. 258: 3 Ind Deo. 

(nxn. a. 0676, Chinnu v. Sambanda Moorthi, 28 Ind. 
Cas .622; 15 M, L, T. 389, Yatindra Nath v. Hart 
Charan, 26 Ind. Cas. 964; 20 O. L. J, 426, Sitaramaya 
v. Ramappaya, 39 Ind, Cas. 160; 5 L. W. 207, Venkata- 
éhallam Pattar v. Parasu Pattar, 28 Ind, Cas ‘Of; 
(1914 M, W. 3, 614 10. M. L, T, 156, British India 
Steam Navigation Co. v. Secretary of State for India, 
8 Ind Cas, 107: 120 L. J, 605; 160. W. N. 8:5 33 C, 
230, Amjad Ali v. Ali Hussain, 6 Ind. Cas. :.74; 12 
C. L. J. 519; 15 U, W. N. 353, Khirode Chandra 
Ghoshal v. Saroda Prosad, 7 Ind. Cas 434; 12 0. L. 
J. 825, Charu Chandra Dutt v. Sarat Chandra Singh, 
8Ind Cas. 57; . O. u, J. 037, Vuppuluri Atchayya v. 
Sri Seetharamachandra, 18 Ind Vas. 050; 43 M, 95; 
13 M, L. T. 82: 24 M. L, J. 112, Buddhoo Lal v. Mewa 
Ram, 63 Ind. Qas, 15; 48 A. 564; 19 A. L. J. 558 and 
Kumar Chandra Kishore Roy v. Basat Ali, 44 Ind. 
Cas 783; 27 C. L. J. 418; 22 C. W. N. 627, reviewed 
&nd discussed. 
' The mere fact that an interlooutory order may 
possibly result in inconvenience and expense to a 
party to the suitis not a sufficient ground for inter. 
ference by the High Court in revision. (p. 171, col. 
1l 


A Court has discretion to allow an amendment of 
plaint and the High Court will not interfere in 
revision where the amendment dues not change the 
nature of the suit or involve any material injustice 
to the defendant. [p. 172, col. ! j 

Penuwnarlá Vasantasayadu v. Reddi Subbamma, 2% 
Ind, Cas 39; 14 M. L. T. abis L 4s «4 v. N. 98 
and Vasudeva Padhi Khadanga Garwa v. Maguni Devan 
Bakshi, Mahapatrulu, 24 M. 657; u 0. W. N. 645; 28 


168 


I. A, 81; 8 Bom, D. Be 80817 bod P, C. 3, 819 (P, 0), 
referred to 


Petitione, ondes S 115 of Ast V of 
1508, and section 107 ofthe Government of 
India Act, praying the High Court to revise 
the orders of the Ccurt of the Subordinate 
Judge, Mayayaram, dated the 12th of Novem- 
ber 192), the 29th . of November 1921 
and 25th of February. 1921 in Inte: loeutory 
Applieation No, 83 of 1921, respastively. in 
Original Suit. No. 56-of 1920; 

' FAOTS appear from the judgment. 
^ Mr. T, R, Ramachandra Iyer, for the Peti- 
tioner. —These ` petitions are against the 
orders gasced by the Subordinate Jüdge in 
a pending tuit, to the effect that certain 
Issues Ncs. 3, 4 and 9 sheu'd be tried first as. 
preliminary issues, Theseo: dersare irregularly 
made without jurisdic ion and if those issues 
ara tried .firet, that will seriocsly. prajudise 
me. Order XiV, r, 2 and O. XV, r. 3 
(1) deal with trial. on preliminary issues," 
Order XIV, r. 2, elearly applies: only when 
the Court thinke on settlement of issues 
there are questions of law upon whieh the 
ease:sould' be dispesed of, Order XV, r. 3 
(1) applies after issues on the first hearing. So: 
after that day is passed, the Court hss no 
power to select issues of law as preliminary 
issues for ‘determination  eide Yutindra 
Nath v. Hart Charan (I), a ease of the 
Caleotta High Oourt, Seeondly, these orders 
were passed: without hearing my Vakil in-the 
lower Court, ` And lastly if those issues are 
triéd first, I shall süifer serious injury. 
lasues Nos. l and 5 are as preliminary as the 
other issues; They also shou'd have been 
selected. My: next submission ia that-the tmal 
ofthis suit cannot go on, until Original Sait 
No, 8 of 1917 is disrosed of. Saetion 10 of 
Civil Proeedure Cede is a barto tke trialof 
this suit. Vide Wahid un nissa Eibtv. Zamin 
Ali Shah (2): and &ivoprosud Ham v. Tri. 
comdas (8). 

. Mr.-2. R. Venkatarama Sasirt, for the 
Respondent,——-This Court has no: jurisdiction 
io. interfere with interlosatory orders 
Nizam cf Hyderabad, In re (4) avd Ohinuu v, 
Sambanda Moorthi (5). Where there is an 
appeal against the deoree where-the aggrieved 


party conld attask the or dors, no: revision lies. 


(2) 65 Ind! Cas, Sf: 42 A. 2:0, 15 A. L. J. 145. 
(3) 27 Indi Cas. 017; 42 O. 926, 

. (4) 9 M 2656;8-Ind, Deo. (nim) 575, 

>. (6) 28 Ind, Cag, 622; 15. M. L. T, 889, 
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against them, Fuddhoo: bal y.-Mewa: Ram (8 
Ventale Verraratzu v. Ku. uvela Sulibarayudw (7), 
Secondly, even if your Lordship has power ta 
interfere, only in exesptional sircumstancas, 
should that. power be exercised. There are 
no sneh sirsumatanses in the present cass, 

_ As to the har of section 10 of Civili Proga- 
dure Code, the second suit: here is not: between 
the same parties as:to-attract the provisions 
of section 10. - Sultanat Jahan Begam v: 
Sundar Lal (8), Penumarlz Vasantarayoa®: M 
Redd: Subbamma (9). 

Mr. T. R. Ramochandra Iyer, i in reply. — This 
Court has jurisdistion to interfere with 
interlosutory orders if irreparable injury will 
result b; non-interferense,  Yufíndri Nath 
v. Hart Okaran (1), Sitaramaya v. Ramappye 
(10), Venkatachallam Pattar v.’ Parasu Pattar 
(11), Vuppuluri Aíckoyuyz v. Srí Sesthae 
ramachandra (12). 
JUDGMENT, 

C, R. Ps. Nor, 859 anp 850 or 1921, 

These civil revision petitions relate to 
two orders passed by the Subordinate Ju ige 
of Maynvarai, dated, respestively, 142tlp 
November 1921 and 29th Novembsr 192L 
whish run as follows :— 

"It is argued on behalf of the plaintiff 
that Issues Ncs. 3, 4 and: 9| baing 
preliminary Issues should be tried fret, 
Tbe ease was being posted along with 
Original Suit No. 8 of 1917 on the 
belief that the parties in this snit wilk 
agree fo the eviderce recorded in Original 
Suit No. 8 of 1917 being treated as evidares: 
in this sait: also. Bat the learned Vakil for 
the plaintiff in this suit urges that on the 
pleadings without any further evidenee 
being let in he is prepared to substantiaty: 
his esse as sgeinst.the defendant on IJsanep 
Nos, 3, 4 and'9 and I eannot say that he 
had no right. so to contend, 

“The sait is posted for argument on Issues. 
Nor. 3, 4 and 9 to lst December. 

* Norg:— The plaintifi’s Vakil states thst 
he does not give.up thereby the other issues” 

(6) 63 Ind. Cas. 15; 48 A..561; 19 A: D, J, 568, 
wi p Can. 408; 41 M. L. J. 378; (1921), M, 


(8 68 Ind. Cas 90; 42 A.409; 18. A.L. J, 431. 
ane Ind. Oas. 39, 14 M, L. T, 588; (1914) M, W, 


(10) 39 Ind. Cas. 160; 6 L. W. d 

(11) 26 Ind. Cas, 103; (1914) M, W. N. 614; 28 M. 
L, P, 156. 

(12) 18 Ind, Cas, 655; 39 M, 195; 18 M. L, T. r 
M BARL O ph 0t 4 
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cand 2,7 
The suit is posted for. preliatinacy ‘argument. 
to lst Deeomber after. aonsideration.. I-see 
no reason to: resonsider my order already 
passed. Rejeeted.' n 

. Tha suit in which they were passed is 
Original Sait No. 56 of 1990: and. is brouzht. 
by tha plaintiff, a son, againstchjs. father, for 
tle reeovery ‘of certain land which. had: come 
to the letter undera so-ealled'.'deed’ of in- 
denture” dated. llth May 1905. This deed 
was made: between. ons. Tieunareyansa Pillai 
and thepresint petitioner asd recites that 
dirunarayana had basome: entitled-to- sertain 
propertiss as: reversionary heir of one Ven- 
kataknishna Pillai on- the death of the 
Jattexr’y mother in 1605; that pl:iatft (bere- 
in) contended that the mother of Venkata- 
krishna Pillai bat adopted him, which. adop- 
tion was admittedly not valid as no authori- 
ty had -been giyeu by the supindas. The 
fathén took possession of the propartias: given 
by the indenture on behalf. of tia son. . In 
3906 the father discovered: that Tiranarayana 
was not anm heir of the deseaved Venkata- 
Krishna: Pillai at. all and be thereupon ine 
stituted a Suit No. 8 of -1917 for, ¿nter alia, 
setting aside tha deed:of indenture as hay- 
ing been exesuted by him owing tothe fraud 
of. Tirünarayana This suit. has heen partly 
heard: but aseording to the note of the Sub. 
ordinate Judge it has been adjourned from 
time.to.time.along with.the present suit and 
on 4th Ostub:r 1921: an order was passed 
sdjourning Original Suit No. 5. of «920 to Lat 
November 3 92.. tor arguments and orders whe 
ther-this ia te g» with Original Suit No. 8 of 
1917 or to ba tred separately. The order was 
passed on 12th; November 1921: and is nne of 
those now sought to. be revised. There-has ben 
a very full argument beforé me on both sides 
and the oomplaint of the defendant (father) 
in the soit ia that nct only was tbe order 
dpregularly: made but the as:ion of the Sub. 
ordinate. Judge- in: dire ating Issues: Nps..9, 4 
and 9 to ba tried as preliminary irsaes will 
seriously prejudice Lim. ‘The issues in quesy 
fion are as follows :— 


* “ig, „Whether the. dvfeudant is entitled 
to. rely upon sny eneh- possesion even after 
the deed of indenture datea Lith May: 1205 aud 
whether the defendact is not estopped from 
sqttibg up sueh possession in- hisfaqn right as 
ngainst the plaintiff P 
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hed 


^ "4 Whether the defendant ."ie estopped 
from. setting up a title to the properties in 
Himself by reason of the indanture P - 

*9. Whether. the plaintiff has. acquired 
a title- by preseriptian by the praperties 
having been beld by his- guardian on hig 
behalf for over 12: yara p” LS 
. Mr. Ramashandra Iyer. for defendant 
complains that Tenues Nos. 1 and 5 have heen 
omitted, these being in charaster ‘quite ag 
preliminary as thcre selected ky the Subs 
ordinate Judge. 

The power to order trial on preliminary 
issues is contained in O. XAV, r. 2 and 
©. XV, rr. -3 (1) Orter XIV, r. 2 
cleerly applies when on settlement of issues 
the Oourt thinks there are issues of law uson 
which the esse or some part thereof may be 
disposed of, then those issues are (o be tried 
firat and ssttlement of issues of fact may he 
postpcned. 

'O. XV, vr. 8 (1) applies after issues 
bave besn framed and allows the Court to 
determine issues of law, if satisfied that no 
further argument or evidence than the parties 
san at onceaddnece is required upon sueh of 
the:issues;as-may he soffisient for the desi- 
sion.of,the suit. If, however, the finding on 


thoee is. not sufficient for desision, the Court 


shall postpone- further hearing of the suit, 
Mr. T, R. BRamaehandra Iyer argues thas 
the former rule is prior to issnes, the latter 
applies to the first hearing orly and when 
that day is passed, the Court has no powan 
to selest issues of law for determination - as 
preliminary is*ues, Reliance is pleosd on 
a judgment of Mr, Justico Mookerjes in 
Yatindra .Nath v. Bari Qharan (1), whieh 
beld that an applieation to try cərtain isanes 
Srat whieh was made long after the date for 
first hesring took it out of the appligation of 


O. XV, r. 8. As against this there 
was. tbe ruling in  Kuarmams Singha 


v. . Wasif Ali. (13), which Jays down that 
O. XIV, r. 2 may be applied also when 
the settlement of issnes of fast have not been 
rostponed.. f may add that, ia my opinion, 
there.is no-reason that I ean ses to sonfine 
the application to try eertain issues as quas- 
tions of law to the date of first hearing, and 
eapeeially to insist on that rule in the ease 
of adjourned hearings, for it iseommon ground 
that ouly issues have been settled ia thig 


(13) 28 Ind, Oss,.818;-19 C. W, N. 1193, 
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guit and the orders now sought to be revised 
made and there hes been no astual first hearing 
co far. The question really is, (1). Oan I 
interfere? (2). | 1f I ean, ought Ito do so 
under the cirsumstanotsS cf tbe present ease ? 
As to (1) the older view here is expressed by 
Mu:tusami Iyear, J. in Nisam of Hydera- 
bad, In re (4) and was against interferenee 
with interloeutory orders. Ses also Ohinnu v. 
Sambanda Moorthi (5) which, however, exeept- 
eda wanton abure of the: powers of the Court. 
In Y.tndra Noth v. Hart Oharan (+) it 
Was said that, Court eould interfere in very 
exseptional eases, In Siíiramaya v. Bam. 
appaya (10) it was held that the Oourt ean 
interfere if manifest injustice would other. 
wise be done; the question being one of 
jurisdiction, and, the fast that there is a final 
appeal.wonld not prevent interfarercs, Here, 
as pointed out by Mr. eukatars ms Saatri, the 
question was the addition of a par y and the 
matter was sctuglly one of jurisdieion, In 
D nkat-cholam Paar v Parasu Pattar (11) 
it was,held that there might be ipterferenea 
for perversity, č. eonseious: deviation from 
rules cf law or prosedure. Lritish India 
Steam ‘Navigation Oo,.v. Secretiry of State for 
Ind a (14), Amjad Ali v.. Ali Hussain (15), 
Rhirode Uhandra Ghoshal v. Saroda rros 4016), 
Oharu Ohandra Dutt v. sarat Ohandra singh (17) 
are a series of cases to all of which Mookerjes, 
J., was 8 party. The first of. these eases laya 
down that the High Court is eompetent to 
set matters right when. an interlocutory 
order has been made withort jurisdiction or 
under eush cireumstanees as are likely to cause 
irrepatable injury to one of the litigants, 
In the second casb the same test of irrepar- 
able injury is applied, In the third and fourth 
gases the jarisdietion of the High Oourt to 
interfere with the interlosutory order. is 
affirmed, if sush | interference is necessary in 
the interests of justices. In Vuppulurt Aichoyya 
v. Sri Seetharamachandra (12) the Munsif had 
returned a plaint on the ground that a Oivil 
Court bad no jurisdistion, On appeal the 
Subordinate Judge restored the suit to the 
Munrif’s fle, Held in revision by the 


- (14) 8 Ind Cas. 10%) 12 C. L. J, 605; 15 C. W. N. 


87; 58 C. 280. 
(15), Ind, Cas. 574; 12 0, L. J. 519, 15 O. W, N. 


3. 
(16: 7 Ind. Cas. 486; 12 C. L. J. 526. 
(47) 8 Ind. Cas. 87; 12 C. Le J. 637; 
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majority, that the High Court eould interfere 
under section 135 of the Code of Civil Pro- 
eedure as the Appellate Court had erroneously 
desided in the exercise of ita jurisdietion as 
an Appellate Court that Muusif had or had 
not jürisdietion, I doubt if this has any 
application to the facts of the present ease, 
Wallis, O. J., based bis deeision on the third 
part of seetion 115. while Sundara Iyer, J 
based bis on the first. In Buddhoo Lal v. 
Mea Ram (6).the majority of the Full Banel 
held that where nne of several issues in s suit 
had been desided and there was & remedy by 
appeal no revision lay as there was no ease 
within. gestion. 115 of the Code of Civil 
Procedure and in Kumar Ohandra K:sho-e Roy 
v. Basat Ali (18) the majority of the:Oaleu ta 
High Court held that the Court eannot, by 
exareising ifs powers under section 1£ of the 
Charter Act interfere. with a desision of a 
Subordina.e Court from which no. appeal or 
revision under sesti n 115 of the Code of 
Civil. Prosedure lies. to High Court, 

I have purposely refrained from citing all . 
the cases that were quoted before me bab I 
have at'empted.to make s seleation whish 
will give a fair view of the somewhat diverg- 
ent:opinions that have been expressed by the 
various High Courts. ^ 
“ib seems to me, as a fair. result^of these 
opinions, impossible to. say -that in no 
ease whatever will the Oourt interfere with 
&n'interlooutory order, but that that inter. 
ferenee must be exoreised ‘with extreme 
diligence, the general rule being against -euch 
interferenes. The latter may-be justified 
when the order sought to be' revised: is in 
fact perverse or irreparable injary ‘will be 
e&dred unless the revision is allowed.: J, 
therefore; proeeed to the seeond point. 

The first cbjestion:ir, that the order. was 
made without hearing the Vakilfor the de- 
fondant on a suggestion by Mr. T. R. Ven- 
katarama Sastri to the lower Court, Under 
O..XV,.r. 3 (i), the .satisfaetion of the 
Court ean only be prima facie, otherwise there 
would be no scope for sub-rule (2). It appears, 
however, from the affidavit of the .defendant 
that his Vakil did srgue ihe question and 
I eannot say that the order is illegal or 
irregular on tbat ground. Thes: next and 
much more serious argument is that defend- 


(18) 44 Ind. Cas. 763; 27 O. L. J. 418; 220, WN, 
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Bant- will suffer irreparable injury by the 
determination of Issues Nos. 3,4 and 9 as 
preliminary isaues. The sontention of peti- 
tioner is tbat lesue (5) which is admittedly 
& question of mixed law and fast—being 
estoppel by «orduet— will conclude the case 
one way or other, slso that Issce No. 1 should 
have been ineluded. This isane involves the 
question of invalidity of Tirunarayana’s 
adoption which te had set up as entitling 
him as a reversioner to the property snd 
also the invalidity of the deed of indenture, 
lssues Nos. 3 and 4, both flow from the inden- 
tare. The defendant put forward prior to 
the indertare a claim of adoption on behalf 
of the plaintiff by the mother of Venkata 
Krishna Pillai in order to mske him a 
naarer agnsate than Tirunarayana whose 
Blleged adoption was to Venkatakrishna 
Pillai himself, The adoption of plaintiff ia 
disclaimed in: the indenture by his guardian 
(defendant) and the argument is to be that 
defendant cannot be heard to ray that he 
bas a prior and better title in himself. It ia 
almo to be argued that defendant by his 
execution of the deed of indenture is estopped. 
De'endant will admittedly have a right of 
appeal, however the deeision on thcse preli. 
minary iB:neP gocs. His eomplaint in that he 
will be put to ineonvenience and expense by 
possibly havirg to file ceveral &ppeale. But 
this is antieipating that the decision of the 
Court will be against him on those prelimin. 
ary isstes, or one cr more of them. I 
do nct think tbat: I am warranted 
in making sush assumption at the rresent 
time. I have in Ventala Verrarozu v, Buru- 
vellu Subbaragudu (7) exprecsad the opinicn 
that this Ocurt will not interfere in re- 
vision where the party has a separate 
remedy. Can I say that the Court below 
acted perversely or ina way to sause irra- 
parable loss to defendant? The issues 
scleeted are very material to the ease; and 
I cannot find that, beeause if would suit 
the defendant better to have Issues Nos, 1 
and 5 decided before the others, tbe 
order i1. perversa or is likely to cause injury 
which eannot be largely remedied by eosta 
if he suseseda. There is no fear that his 
issues Will not be eventnslly tried if the 
desis on of tbe others is not sufficient to 
dispose of the ease. If the Subordinate 
Judge comcs to that opinion the defendant 
has the right of appeal, The Subordinate 
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Judge sertainly had, in my viaw, and for the 
reasons given, jnrisdistion to make the order 
he did, and the faset that it msy possibly 
result in ineongerience and expense to defend- 
ant is not s ground to interfere in re- 
vision. leanro* say there is any injury 
to defendant in the astusl &eleetion of those 
issues as preliminary, and as I have eaid, 
it seems to me I sannot antieipate the 
possible conscquenses of & desision on them 
adverse to him. J, therefore, think that 
on this point defendant's petitions fail. 

. ine next point argued is, that sestion 10 
of the Oode of Civil Prosedure ia a bar to 
the trial of this suit {ill No. 8 of 1917 ia 
determined. , It ia said that Irsues Nos. 1, 3 
and 9 in that suit involze the determination 
of Issne No. :l in the present suit. That 
suit as stated i» between the present dae. 
fendant as plaintiff and Tirnnarayana Pillai, 
It is, therefore, not betwean the same parties 
as tbe. present suit. . Section 10 s»enka of 


‘A previots'y instituted suit between the 


game parties pr between parties under whcm 
they or any of them elaim litigating under 
the same title; no argument has been 
addressed to me to suow that the present 
suit and No. 8 of 1917 would fall under the 
litter words of the clause, but 1 am re- 
ferred to a judgment of Spenser and Rame- 
sam, JJ , in Civil Revisinn Petition No. 687 
of 1920 [ Bumatrishya Pilla: v. Balakrishna 
Atyar (19)] whieh deals with the propiiety 
of certain Vakils appearing for the defend. 
ant in ¢his suit, they having already 
asted for him in No. 8 of 1917 where he 
is the plaintiff. It is there said that in both 
suits questions arise as to the validi y of the 
indenture and its binding ebaraater on defend- 
ant and also of estoppel. No donbt, soma 
of the questions in tbe two suits are the 
same but the learned Judges had not to 
deal with the applisability of section 10 
of the Code of Civil Proseduee. Mr. T, R, 
Ramaehandra Iyer relies on Wahid-un- nissa 
Bibi v. Zamin Ali Shah (2) and Stvaprasad 
Ram v. Trincomdas (3). In the former 
ease it was held that the widow was 
elaiming in both suits on the same title 
and thatthe Coart below had done right 
in staying one of the suits. In Sultan.¢ 
Jahan Begam w Sundar Lal (8) it was held 
that ao appliea&tion under gsetion 10 of the 


(19) 62 Ind. Cas. 712; 13 L, W. 641; 41 M.L.J, 603 
(1921) M, W, N, 646, 
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Code of Civil Proosdurs is nab a ease and ~ 


that no revision would lie uoder secti.n 115 
of the-Oode of Civil Procadure. In 
Stvaprasad Ram v. Tricondas (3) 
the ‘jurisdiction under section 10 is 
limited to stoppiog a suit if the seireum- 
atanees mentioned in the seoti:m are found 
to exist. “On the materials before me I 
gléarly .oannot -so find here. In that casa 
the Judga (page 931*) had come to no finding 
as to whether the parties were litigating 
under the same title but.proseeded to deside 
the question of res judicata which was elearly 
materially irregular. Under these sircam. 
stanser, I cannot say that seotion 10 applies 
here, and. I must find this point against the 
defendani and these civil revision petitions 
must be dismissed with eosts, 
O. R, P. No. 439 or 1921. 

. This is a revision petition against the 
amendment of plaint and. sonsequent settle- 
ment of an additional Iesua No. 9 on 7th April 
l-21.. The amendment is as to prescriptive 


titla based on possars.un of defandant bename : 


for plaintiff. it appears to me that Issue 
No. 8, is involved in Issue No. 9. If 
plantiíffis wrong on No. 8, Y will go. In 
Penumalri Vasantarayadu v. Reddi Subbamma 
(9) it was. held tliat the Oourt would 
not interfere with an.order refusing amend- 
ment, as the plaintiff conld atiask the 
order on appeal af the desi:ion was against 
him. In Vasudeva Padhi Khadanga Qaru v. 
Magunt Dev.n  Baksh: Mahapatrule Gare 
(20), it was remarked that prescriptive 
title naed not be expr:s.lp pleadai as it 
i only evidenee of a party's title. 

. The amendment was within the diseretion 
of the Oourt 10. VÍ, r. 17), and for the 
reasons stated above 1 am unable to say 
that this amendment ig a mator whish Í 
sh.uli deal with in revision. Ic has not 
heen argued that.the amendment ethanges 
the eharaster of the sais or would involve 
any material injus.ioa to the defeadant. 
Tnis civ. revisión petition must, there- 
fore, be cismissed with eosta, 

y. C. P. ; 
' Petitions dismissed. 


. (20) 24 M. 887 atp 888: 5 C, W, N, 545; 28-1, A. 81; 
3 Bom, L. R. 803; « Sar. P, O.J. 819 iP. O... 
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PRIVY COUNCIL. 
ÅPFPPEAL- PROM THE Mapaas Higa Court. 
May 31, 1922. 


Present; Lord .Poillimors, Lord Oarson 

and sir John Edge. 

BR. SUBBARAYA P,LL M, 8UNOE DECEASED 
(now BEPREseNTeD Br SUBRAMANIA 
PILLAI anD Orr ERS) AND O1HN»8— 
DXFENDANT8—-À t PELLANTÀ 

versus 

Rajah Kumara VENKATA PERUMAL 

RAJU BAHADUR VARU asp orgess 
PruarnriFFA— Re s?0n DENT», 

Document—Construction—Sale by legal and benefi- 
cial awner—Suit for specific performance —Limitation 
— Limitation Act (IX of 1908), Sch. I, Art. 118. 

The snit villages originally belonged to the plaintiff's 
deceased father, They ware sold in Court auction 
in 1879 and purchased by the defendant. Tha 
plaintiff alleged that thi- purchase was made on 
behalf of the plaintiffs father, that a part of the 
purchase-money was paid out of his funds and the 
balunce obtained from one K to whom the suit 
villages were sold by the defendant subject to a 
condition of re-conveyance on payment of a stipulat. 
ed sum ,A suit to compel such re-conveyance 
was instituted and a decree directing the re-con- 
veyanoe obtained in 1884, In +883 during the 
pendency of the suit an agreement was entered into 
between the plaintiff's father and the first defendant 
which reocited:— 

"Under these circumstances, under the orders 
of M :plaintiff's father. the accounts were looked 
into in respect of items due to S. first defendant) 
relating to the said villages, and also relating -to the 
transactions between S and M On looking into 
the accounts the amount found due to S was 
Ra, 99,:63-'*-6. S conseuted to receive the same and 
sell the aforesaid villages to Af" The agreement 
further stated that on the defendant's- succeeding 
in his suit against K. he should sell the suit 
property to the plaintiff's father on payment of the 
sum found due to the defendant. There was also a 
stipulation in the contract for the payment of 
interest until payment of the sum above mentioned 
and for the plaintiffs father’s giving a mortgage 
to the defendant to secure the payment of the 
sum Tho plaintiff in 14300 instituted the present 
suit for possession of the villages on payment of 
such sum, if any, as may be found due: 

. Held, that whatever might have been the nature of 
the original purchase by the defendant, the coatract 
of 1885 treated him as the beneficial and legal 
owner and the’ plaintiff'8 suit, being one for the 
specific performance of a contract, was barred by 
Art. 113 of the Indian Limitation Act. [p. 173, 
col, 2; P. 174, col. L] 

Appeal against the judgment and deeres 
of the Madras High Oourt (Abdur Rahim 
ard Phillips, JJ.), in Appzal Siit No, 167 
of 1/01, raəaswwiad as 35 [ad. Uas, 833, 
preferred agsinat the desrae of the Quri of 
the subordinate Jadge, North Aroot, ig 


Original Suit Nov. 25:0f1900, . 


Vol, LXVIHI) 
SUBBARAYA PILLAY V, VENKATA PERUMAL, 


Mr, DeGruyther, K. O., and Me. Dube, for 
the Aprellanis, | 


Mr, J. M. Parikh, for the Respondents, 


JUDGMENT, 

Lorp Carsoy.—In this suit the present 
Rajah of Karvetnagar seeks to reeover 
possession from the defendants of certain 
villages on payment of such sum, if any, 
as may be found due. 

Boh the Subordinate Judge of North 
Arcot and the Judges of the High Court 
of Judisature at Madras were in agree- 
ment that tke legsl relation between the 
plaintiff and the first defendant is settled 
and determined by a contract in relation 
to the eaid villages entered into on the 
25th August 1882 between Sri Maharaju- 
Jangaru, the plaintiff's father, and the 
first defendant, Saravana Pillai, who was 
the firs& defendant, ia now dead, but ia 
represented in this appeal The remain- 
ing defendants elaimed to be bora fide pur- 
‘shasers for value frem tbe first defendant 
without notice of'ary elaim by the plaint- 
iff. The Subordinate Judge held that upon 
the construsticn of the said sontraot Saravana 
Pillai was the owner of the villages, 
and agreed to sell the same to the plaint- 
iff for a consideration of Rs. 99,568-15-6, 
` to ‘he paid or secured as stated in 
the fifth paragraph of the said contrast 
of the 25th August 1888, The High Qourt, 
on the other hand, held that upon the 
true  sonntruetion of the contrast the 
plaintiff was the banefisial owner of the 
villages and Saravana Pillai only the legal 
owner, and that in the matter of peeuniary 
obligations insurred ty Saravana Pillai in 
sonneetion with the purehasa of the villages, 
and in the matter of the other money deal. 
ings between him and the plaintiff, there 
was fonnd due from the plaintiff a sum 
of Es. 99,568.15 6 in settlement of accounts, 
lt is admitted in the jndgments of the 
High Court that if the said eontraci were 
b contract for sale the suit would essen- 
tially be one for the spesifis performanca 
of & sontraet, and :n that case it would 
be slearly barred under Article 113 of the 
Limitation Act. It is well to bear in mind 
that the terms of this seetion relate. to 
any contract, 

On the view taken by the High Court 
tf&the eontraet, however, it was held that 
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the suit is really one for the possession 
of immoveable property by a beneficial 
owner thereof against the legal owner on 
payment, if nesessary, of such sum, if any, 
as may be found due; that the exesution 
of a sonveyanee by tke firat defendant to. 
the plaintiff was not essential and is un- 
necessary if he gets a decree for the 
reeovery of the villages as beneficial 
owner. 

The villages in question originally be: 
longed to the plaintiff's late father—the 
then Zemindar of Karvetnagar. They were 
sold in 1883 in Court auction in Original 
Sait No. 5 of 1879, and purchased by 
the first defendant as stated in tbe con 
tract. It is alleged by the plaintiff that 
this purehase was made on behalf of the 
plaintiff's father, that a part of the porahsse- 
money ‘ was paid out of his funds aud the 
balavee obtained from one Krishname 
Chari, to whom tbe villages appear to 
have been sold by the frst defendant 
subjest to a sondition of re.conveyanee on 
payment of a stipulated sum. A snit to 
compel sush re eonveyanee was ingti:uted 
in the High Court at Madras, and on the 
16th Ostobar 1889 a decree directing re: 
sonveyanae was made. In pursuance thereof 
& Gonveyanee was duly executed on the 
7th February 1890 and sinee that date 
the first defendant had, until he died, bean 
in possession of the villages, asting as the 
absolute owner thereof. The contrast of 
the 28th August, 1888, was entered into 
during the pending of the original suit, 
It reeites briefly the fasts above stated 
and refera to the pendensy of thesaid suit, 
and then proseeds as fcllows :— 

"Under these eirsumstaross, under the 
order of Sri Mabarajulangaru the assonnts 
were looked into in their presenee in respect 
of items due to the said Saravana Pillai 
relating to the said villages, and also re- 
la iog to all money , transaetions between 
Saravana Pillai and Sci Maharajulangarn, 
On looking into the acsounts the amount 
found dae to the said Saravana Pillai was 
Rs. 99,568 15 6. Saravana Pillai consented 
to reeeive this sum of rupees, ete, and sell 
the aforesaid villages to Sri Maharajulan- 
garu.” 

Whatever may have been the original 
nature of the purehase by Pillai or the 
arrangements entered into to raiso” the 
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purchase-money this eontrach was a set- 
tlement of questions of aseount in relation 
to the said villages and other matters, and 
under the terms of it Pillai is treated as 
the legal and  benefisial owner. The 
second clause of the sontraat further 
strengthens this aonstrustion. It provides 
that as scon as Pillai obtains a decree in 
the suit already referred to (which, a3 
pointed ont, he did obtain), he should 
sell the villages to Maharsjulangaru, and 
the said Maharsjulangaru should purshase 
the same for the sum of Hs. 99,568 15.6, 
He should not sell to others without the 
consent of the Maharajulangarn”—~a provision 
whieh would be meaningless unless‘he was 
the legal and benefieial owner. The fifth 
elaus3 of the agreement provides for pay- 
ment of interest on ths  purehase money 
until raid, and that until the principal 
and interest are paid the Mabarajolangaru 
should mortgage the villages “which Sara- 
yana Pillai has sonsanted to sell, or other 
villages, eto."— properties which are accept. 
able to Saravana Pillai as security for the 
said principal and interest—and executed 
a document therefor. The plaintiff took 
no further action in the terms of the said 
contract. Inthe year 1599 his estate was 
taken under the management of the Court 
of Wards, and this suit was instituted by the 
Manager appointed by the Court of Wards 
on the 24th August 1900. Before inatitat- 
ing this suit, it ia to be observed that on 
the 23rd August 1900, the Acting Searetary 
to the Court of Wards, by a notice in writ- 
ing, called upon the first defendant to execute 
a oonveyarce of the villages to him on behalf 
of the plaintiff and to tendera mortgage 
for execution by him on behalf of the plaint» 
iff. 

' Their Lordships agree with the Sub. 
ordinate Judge that no charge is created by 
the contract over the villages in question, 
and that the plaintiff had no right to re- 
sover pcssession of the property absolutely 
or conditionally on his executing a mortgage: 
deed or making a payment to the first 
defendant. 

The suit, therefore, besomes one for the 
specific performance of a contract which is 
barred by the section of the Limitation Act 
Blready referred to. 

''his Board are, for the reasons stated, 
of opinion that this appeal should bẹ allowed 
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and the judgment of the Subordinate Judga 
restored, and that the appellants should hava 
their costs in the Courts bslow and of the 
appeal, lt is unnecassary, having rogard to 
thia conclusion, to consider the case of the 
raspondents, the legal representatives of 
defendant No. 3—for whom Mr. Parikh 
appearad —further than to say that it was 
egraed in the course of the argument by 
Mr. DeGruyther, Counsel on bahalf of, the 
appellants, that the interesta of Mr Par:kh’s 
clients should not be affected by any question 
of any Statute of Limitation which m‘ght 
bə raised in answer to their claim, owixg to 
the delay whieh has been occasioned by the 
institution and the carrying out of the pro- 
ce3elinga in this suit, and their Lordships so 
determine, 

Their Lordships will humbly advise His 
Majesty accordingly. 

R Ne 

Appeal allowed, 


Solicitors for the  Áppellants,— Messr:. 
Barrow Rogers and. Nevill, 

Solicitors for the Respondent. —Mr. John 
Josselyn. 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT, 
O1vie Revis on No. 7 B or 1922. 
Avgust 8, 1924, 
Present: — Mr. Kotval, A. J. C, 
Mias A. K. SINGH. —PratNT;FE — ÁPPLICANT, 
versus 


RAMPRASAD—Novw. APPLICANT. 
Civil Procedure Code (Act V of 190%), O. XXI, r. 
100, application wnder-—Person in joint . possession 
with judg ment.debtor, à 


A claimant who has an interest in land of which 
possession has been delivered in execution of a 
decree, either as a member of a family or otherwise, 
and who is uffected by the delivery of possession, can 
claim to be in possession on his own account within 
the meaning of O. XXI,r 100 of the Civil Pro. 
cedure Uode, and is entitled to maintain an applica- 
tion under the rule and claim to be in joint posses: 
sion of the property with the auotion-purchaser, 
[p 175, col 1] 

Govinda Nair v. Kesava, 8 M, 81; 5 Ind, Jur, 182; 1 
Ind Dec (n. 8, 613, followed. 

Cooverji Hirji v. Dewsey Bhoja, 17 B. 718, 9 Ind, 
Dec Nn. a) ‘7i, disapproved. | 

Radha Gobinda Missir v. Raghunath Missir, 20 Ind. 
Qas. 268; 18 O, W. N. 696; 18 O. L. J, 138, referred to, 
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Applieation for revision against the order 
of the Munsif, Amraoti, in Missellaneous 
Case No, 57 of 1921, dated the cOih 
‘November 1921, 

Messrs, E. G, Deshpande and B. R. Jatwant, 
for the Applisant. 

Mr. 0. B. Parakh, for the - Non-Appli- 
cant. — 

JUDGMENT.—The applieant, Miss A. K. 
Singh, obtained a desree for certain house 
property and adjacent land against : one 
Baktavar and in exesution thereof took 
possession of the same.  Hamprasad, the 
unele of Baktavar, alleging that he and 
Baktavar were members of a joint Hindu 
family. and were jointly in possession of the 
. property filed an application under 0. 
XXI, r, 100, First Sshelule, Civil Pro. 
eedure Code, slaiming to be putin pos- 
session of a-half-share in the property. 
The lower Court held that Ramprasad had 
.only a one-third share and dirested him 
to ba put in joint possession of it, The 
plaintiff seeks revision of the lower Oourt’s 
order, on the ground that, as Ramprasad’s 
possession was joint with that of the 
jadgment-Jebtor, - Bak'awar, he eannot ba 
said to be in possession on his own assount 
“and no application by him lay under O, 
XXi, r, 100. Helianee is plased upon 
Ooovert Hirit v. Dewsey Bhoja (1) in 


support’ of this piea but, in so faras that. 


ruling -lays down that a person who is in 
joint possession is not in possesson on his 
own account, it has been held to ba open 
fo oritisism: Radha Gobinda Missir v. 
Raghunath Missir (2). In the ease last 
cited it- was hell, following Govinda Nair 
v." Kesava (3), that a slaimact who has an 
interest in tbe land of whish possession 
has been delivered in exesution of a daerea 


either as a member of a family or other. . 


wise and who is affaced by the delivery 
of possession can claim to be in possession 
of tha property on his own acsonnt within 
the meaning of ssstion 321 of the Ooda 
of 1882 correspondiug to O. XXI, r. 
10) of the First Sehedule of the new Civil 
Frocadura Coda. I agree with the view 
taken in the Caleutta ease, If the one 


(1) 17 B 718; 9 Ind. Ded. (N. a.) 471. 
(2) 20 Ind. Oas. 264, 18 C. W, N. 695; 180. L.J. 


188. 
(8) 3 M, 81; 5 Ind. Jur. 182; 1 Ind, Dec, (N. s.) 613, 
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taken in the Bombay ease were followed, 
the result would be that a member of a 
joint Hinda family would be exeluded from 
resorting to the remedy provided by 0. 
XXI, r. 100. I hold that Ramprasad 
had the right to apply under O. XXI, r. 
100, and that the lower Court had jarisdietion 
to entertain his applieation, This appliea- 
tion fails and is dismissed with sosta. 
Pleader’a fee Rs. 15, 
G. R, D. & W. C. A. 
Application dismissed. 


ALLAHABAD HiGH COURT. 
SECOND Civit APPEAL No. 211 or 1921. 
May 11, 1922, 

Present :—Mr, Justica Lindsay and 
Mr, Justise Kanhaiya Lal. 
KALLU MAL--PuINTIFF— APPELLANT 
versus 

KASHI NATH AND o1 ners —DEPFENDANT: 

RESPON: E Ta, 

Execution proceedings, revival of— Eaecution, appli- 
cation for, defective Defect immaterial — Application 
returned for amendment—Re-filed after expiry of 
limitation—Decree-holder prepared to fall back on 
previous application — Previous application, whether 
rembes. 

On 24th September 1916 & preliminary decree for 
sale was passed On 1th December ¥18-the deoree- 


. holder made an application for the preparation of a 


final decree for sale, but since it was not correct, the 
Court returned it to the dercee-holder on 2.st Decem- 
ber 19.8 for amendment, without fixing any time 
for its presentation after amendment The only 
ameniment needed in the application was in 
re«pect of the amount claimable under the decree, 
which was entered less than what was actually 
due to the decree-holder, and a defective descrip- 
tion of the mortgaged property. The decree-holder 
did not file the application after amendment till 2 th 
May 19:9, but was, however, prepared to accept a 
decree for the amount stated in the original appli. 
cation: 

Held, that in view of the decree-holder's attitude 
the application dated 29th May 1919 wasin any case 
an ap area for the Sa on or revival of the 
previous application and was, as such, not barred b 
time (p. 176, col. z.] | 4 

Second appeal froma desree of the Distriot 
Judge, Sabaranpur. 
Mr. Pearey Lal Bener, for the Appellant, 

Mr. Nehal Ohand, for the Respondents, 

JUDGMBENTD.— [his is an appeal from an 
order, reje«iog an applisation for the pra. 
paration ofa final desres for sale, Tae pre- 
liminary decree for sale was passed on the 


` 
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24th September 1915. It allowed time for 
the: payment of the deeretal money till the 
24th Marsh 1916, On the llth Desembar 
19:8 an application was made by the dearas. 
holder for the preparation of a final deerea 
for sale. On the same date the office reported 
that the amount of demand entered in the 
application was not correct and that some 
portion of the mortgaged: property had.alsa 
been omitted. On tho 13th Desember 1918 the 
Court passed an order returning the . applies. 
tion .to the. desree-bolder for amendment 
withcut fixing any time for its presentation 
after amendment. The decree holder reasiv- 
ed back the application on the 2lst December 
1918, but did not file it after amendment till 
the 29th ‘May 11919. On the 6th Mareh 
1918 the Court ordered that, as the application 
had not been filed ‘after amendment, the 
papers should be consigned to the resord 
room. 

The question for consideration in this 
appeal ie, whether the amended application 
should bs treated as afresh aprlieation for 
the preparation of a final deeree -for sale, 
in whish ease it would be barred by time, or 
as asontinuation of the previcus-applisation 
- whieh was filed within bima, The Courts below 
"took the’ former view and’ held tliat it was 
. barzed by time. Itis not clear under what 
provision the application was returned for 
amendrient to the deeres holder, If the Court 
‘of -first instance followed the analogy of the 
‘provision eontained in O XXI, r. 17 of the 
Gode of Civil Prosedure, i$ was bound to fix 
atime for amendment, and the effest.of the 
amendment, if mace, would have been to 
‘render the application valid as from the date 
on wbieh it was first presented. That 
provision, however, applies to an application 
fur execution. 
“amendment under section 153 or Q. VI, 
r. l7. of the: Oode of O:vil .Procedure, it 
should have kept the applisation pending 
and required the deeree-holder to amend - it 
within a certain time or at all events within 
14 days from the date of the order. The 
penalty for not making such an amendment 
under O, VII, r. 18 would have been to 
deprive the desrea-holder: of his right to 
make the amendment thereafter, unless the 
time was extended by the Oourt, leaving the 
applies ion in that event to be dealt with on 
its merits. 

When frst presented, the application was 
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a good spplieation, so far as. it" asked for 
the preparation of a final deeree for. sale 
for the amount entered therein, The only 
amendrcent needed in the applisation was 
in respest of the amount claimable under 
the decree, which was entered less than 
what was a*tually due to the decrea-holder, 
and a defestive description of the mortgaged 
property, as the name of the village had 
bean omitted and a small share in: a eertain 
hons» had also bsen left out. If these defecta 
are left oat of &oo^unt, thera wonld still be 
a valid application to the Ccurt for the 
preparation ofa final desree to the ‘extent 
of the amount for whieh & final decree was 
claimed. The lea ned Ocunsel, who appears 
for the decree-holder, statas that he is pre-. 
pared to assapt a desrea for the amount 
entered in the origin: l application, In regard 
to tke mistake ia the dassription of tha 
mortgaged property, that could easily have 
been reetified af any tima before the pre. 
paration of the final decres; and we do not 
consider that it waa a defect which ought 
to have stood- in the way of the applisation 
being aceeptad and ac‘ed on for the pre- 
paration ofa final desreo, In any. ease the 
Court was to blame for not fixing a time for 
amend mpnt as much as the dscree-holder for 
the delay in presenting it after amendment; 
.and considering: ell the cireumatanees, we 
-are disposed to treat the app! cation, presented 
~after amendment, as & continuation of the 
previous applieation. It war, in any case, 
an application for the continuation or revival 
of the same proseediug and as euch it was not 
barrad by time, 

We allow this appeal accordingly, sgt 
aside the orders of the Courts bslow and 
direat the Vonrt. of firet instanae to reinstate 
the appliestion under its original number a 
. to dispose of ii aesording to law, - 

As the desree-holder is sontent to ask for 
the sum entered in tha original application, 
he should not be allowed to take out a 
final desres for a larger amount. We do 
not allow him any spats hara or in the 
Court below. In view of the ciraumstanata 
the .judgment-debtors shall. also bear their 
own coats throughout, . 2 

N H, 

Appeal allowed, 


id 
ey 
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CHANAN SINGH 0, BALIG RAM.) 
“LAHORE HIGH COURT. 

SECOND Cavin APPRAL. No, 1221 cr 19:0, 

c March 8, 1622, 
Present :—Jastica Sir William Ohevis, Kr. 
Sardar OHANAN SINGH AND OTRERS— 

.: PLAINTIEFJ— APPELLANTS 
f ter4vys ihi 

‘ SALIG RAM AND oigggt—DEFA2NDANTS— 


RESPONDENTS, 
Limitation Áct-(IX, of 19008), - Sch; I, Arts. 141, 
.l44— Suit by reversioners for possession of immoveable 
property—Adverse. possession — Limitation, 


.. A suit by the -reversioners‘of a deceased person, 
‘for possession of immoveable property originally 
“owned, by him, against the person in ocoupation, 
"would be governed by Art 141 of the Limitation 
‘Act,’unleas the defendant could show that adverse 
possession started in the lifetime of the deceased. 


. : Bənd appeal from a deorse of the 
Additional Judge, Jullundar at Ludbiann, 
sdated- tle: 7th February 1920, reversing 
‘that of the Munsif, Firat Clasr; Nakodar, Dis- 
wtriot Jullundur, dated the 20th August 1918. 


“Lala Jagan Noth, for the Appellanta, 
, Pandit Sheo Narain, R. B., for tho Re- 
‘apondent: : 


JUDGMENT. — The. plaintiffs iu this case 


are some of tha reversioners of Sardar Bhup . 
Singh, who died in 1850,or 1:51 leaving ` 


_ two widowr, Musammat Ghand Kaur and: 
' Musammet Kishen Kaur, . M usammat Chand 
„Kaur died abont 25 years prior to snit but 
Musammat Kishen Kaur died only on the 
* 80th of January 1906, The plaintiffs sned 
: ' for, possession of the ecrtain site and abtained 
“a desree from the Firet Court, the defendante, 
` Salig’ ‘Ram,, eto., being allowed thres months 
“for removal of malba, The lower Appellate ` 
“Court, hes dismissed ' the suit, holding thatit 
“is time-barred - by reaton of long adversa 
"possersion. PX i 


It has. been found -by the lower Courta 
that the site in question is part of a field 
whieh ras the property of Sardar Bhup 


Singh. "For some years paat there has bean i - 
"time must now ba given to the defendants 


a building onthe site, Suba was the first 
person -- who occupisd the building, and on 
behalf. of the defendants. it is pleaded that . 
Saba sold it to Dasaurdhi, who in turn sold it 
to Ram. Lal, aud in execution of the dearea : 
against Ram Lal: it was bought by Salig 
Raw, ¢tc, Tho learned District Judge has 
@pparontly applied Article 144 of the 


12 


`- Sohedule to the Limitation Act, but, unless 


the defendanis ean . show that adverse 
possession commenced in the lifetime 
of Sardar Bhup Singh, the . Article 


. applicable is cleatly Article 141, as 


is admitted by Rai Bahadur Sheo Narain, 
and th's suit having been brought within 


' twelve years of the  deathof Musammat 


Kishen Kaur, must beregarded as within 
time. 


" Mr, Sheo Narain, however, sontends that 
thereis no finding by the lower Appellate 
Court es to whether Suka held adverse pos- 
cession even in the lifetime of Bhup Singh. 
The matter is, however, covered by the 4th 
issue framed by the Trial Court and I am 
myaelf come to a detision on the evidense on 
ths record. The onus of proving adverse 
pessersion prior to the death of Sardar Bhup 
Singh lies on the defendants, but the 
evidenee produced by them is that of three 
witnesses, two of whom were not even alive at 
the time of Sardar Bhup Singh’s death 
while the third, an old man, who gives his 
age as” 80, does not say that Saba held pos. 
session in Kardas Bhup Singh’s lifetime, but, 
on the sontrary, says, that Bhup Singh died 
before the witness's earliest recollections (meri 
hoh se pohle). Thus, there is no proof that 
Snba held adverse pcssession in the lifetime 
of Sardar Bhup Singh. The sase-is, therefore, 


-governed -by Article 141 and is within time. 


-Another point raised by Mr. Bheo 
. Narain’ is that the plaintills are only some 
of -the  reversioners of Sardar Bhup 
“Singh, defendants Nes 5 to ll baing also 
_raversionezs, and Mr. Sheo- Narain urges, 
therefore, that the plaintiffs ean only gel. a 
-.'deoree for pcssession of their shares and 
.not for the whole site, No sush contention, 
.howaver, was raised in either of the lower 
" Counts and L.eonsider it is too late to raise 


it now, l l n 


Mr; Sheo Narain lastly sontends that fresh 


^ for removal. of the malba, the period originally 
-allowed by the First Court having long sinea 
elapsed, This last plea is perfectly reasonable 
| and is not-esnteated by Lala Jagan Nath. 


The defendants, Salig . Ram, : Kushal 
Chand and Moti Ram, will be. allowed three 


months from the date of this desree for tha 


1986 “INDIAN .OASES; (1529 


YESHWANT £, SHIWAPPA, ` 


.yemovalof. the materials now -standing on 
the site, 

] accept this appeal and reversing the decree 
of the'ower Appellate Court I giga the 
plaintiffs a decree for po:sesson of the site in 
dispute, Plaintiffs willreeover eosts in all 
Courts from Salig Ram, Kushal Chand and 
Moti Ram, defendants-rcspondents, The 
same respondents are allowed three months 
from date for removal of their materials. — 

B. N. 

. Appeal accepted, 


NAGPUR JUD. CIAL COMMISSIONER'S 

COURT. 

Seconp Givin AprrzanL No. 62-B cr 1921, 

September 22, 11 21. 
Present:— Mr, Dhobley, A. J, C. 

YESHWANT— DerFenDant — APPELLANT 
versus 

SBIWAPPA AND OIHERS— PrAINTIEFS— 


Rz: PONDFNTS. : 
Berar Land: Revenue Code, 3a, 78 (21—~Tenant 


of antiquity— Origin of tenancy traceable—Tenant . 


neither proved to be perpetual ner ante-jagir— 
Presumption —Notice to quit— Delay in - suing "for 
ejectment, effect of —Fresh notice not necessary. 


The protection afforded by section 78 (2) of the 
Berar Land Revenue Code is not available to a 
tenant: the origin of whose-tenancy is known, or can 
be proved to have commenced after a certain point 
of time; that section applies only where by reason 
of antiquity, evidence ofthe commencement of a 
tenancy is lost [p. 178, col. 2; p 179, col 1.] 

Parashram v. Bapu, 42 Ind, Cas, 631; JAN, L. R, 
11}, followed. 

In the absence of any proof that a tenancy is 
perpetual or that the tenant is an ante-jagir tenant, it 
must be assumed that he is an annual tenant. [p. 179, 
col, 1. 2 

SUN a notice to quit is served upon & tenant 
his possession thereafter -is that of-a trespasser. 
Mere inaction on the part ofa landlord to sue for 
ejectment after a notice to quit has been served on 
a tenant, does not amount to aoquiescence of his 

` possession as a tenant-.on the part of the landlord, as 
no fresh notice is necessary., |p, 179, col, 1.] 


Appeal from a decree of the Additional 
Distrist Judge, 4mraoti,-dated the .30th 
November 1920, in Civil Appeal No, 90 
pt 1920, < 


Mr, W. H.'Dhabe, for the Appellant. 

Mr, A. V. Khore, for the Respondents. 

JUDGMENT,—The plaintiffs were the 
izara proprietors of the village where the 
fields in suit were situate, and their suit, 
out of which this appeal arises, was for 
the defendant's  ejec'ment from those 
fields on the ground that he was only an 
annual tenant of theirs and that his tenancy 
had terminated by a notice in writing 
given by them to him, The defence was that 
the tenaney was a perpetual ona and that 
the defendant was a tenant of antiquity, 
and was not hence liable to be ejected. 
It was also urged in deferca that the 
notice given to the defendant was not valid 
and sufficient. All these pleas -taken in 
defense were found agairst tbe defenlant 
and the plaintiffs wera given a deeree for 
posceeasjon of the fields, 

2. in this sesond appeal the appellant 
confines his defente only in respect of field 


.No.2. In respest of the remaining two 


fields the eonsurrent finding of the Courts 
below is that the defendant's tenaney som- 
menoed in 1898 and it is admitted that 
this finding of fast is zot open to any 
interference by this Court on accord appeal, 
We are, therefore, in this appeal conserned 
with the, plaintiffs! elaim only in reapect 
of field No. 2, It is urged for tha appel. 
lant that as there was no evidence to 
show when the:tenarey of this feld eom. 
menced, the case should have baen held 
as being governed by section 78, elautes 
(2) and(3) of the Berar Land Revenue Code, 
and that the defendant should have been 
held as not being liable to ejectment, 
The finding of the two Oourta is that the 
defendant's tenancy of this field wes in 
exis'ence in the year 1573, and that it 
had tommereed prior to that year. From 
this finding it is attempted to be shown 
that the origin and the eommenoeemont of 
the tenaney wes uncertain, In this case 


-there is no uxcartainty on the point, as 


the defendant himself admitted -tbat the 
lease of this fisid was given to his prede. 
eessors first about 45 or 50 years ago, 
This statement was made ky him in 1918, 
and thus, -aseording to the defendant him. 


- self, the tenancy could not have sommenaed 


before. 1863, We eannot, therefore, say 
that the origin of the tenaney was um 
known. If it can be proved with certainty 
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that the tenancy did nct sommenee till 
after a eertain point of time, then it can» 
not be said of sucha tenancy that evidence 
of its commencement has been lost by 
reason of its antiquity, A tenant of such 
holding is not, therefore, protected by 
section 78, clause (2): see  Parashram v. 
Bapu (1). la the absenee of any prcof 
that the tenancy was perpetual, or that 
the deferdant was an ants jagir” tenant, 
it must be assumed that ke was an annual 
tenant, This dispo:es of grounds Nos. 1l 
to 4 of the appeal. 

8. It ia said that the notice to quit 
issued ky the plaintiffa to the defendant 
was not proper and had exhausted its If, 
inasmush as the yzliiotiffa permitted the 
defendant to eontinue in poescs3ion for two 
years afterwards and not sned bim for 
ejestment so long, This, asccrdirg to the 
eontention of the defendant, amounted to 
&n'sogniescenee. of hia possession as a 
tenant on the plaintiffs’ part. It is ad- 
mitted that for the subsequent years the 
defendant did not pay any rent nor 
was it asespted by the plaintiffs. There 
ean, therefore, bs ro waiver, and as the 
defendant's possession was after the notiee 
AB. trespasser, nO fresh notiee was nasega 
‘sary. The notiae was a perfeetly valid 
and effeelive one. This disposes of the 
. rempining grounds of appeal. 

The plaintiffs were rightly given a 
deereo for ejestment of the defendant, and 
the defendant’s appeal is dismissed. with 
al) sosta on him. 

W,.Q, A, 
Appeal dismissed, 


(1) 42 Ind, Cas, 681; JAN. L, RSI, 
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LAHORE HIGH COURT. 
MiscgLLAxEOUS FirgsT Civit Appsat No. 283 cr 
1920. 

March 31, 1920, 
Present:-~Mr. Justice Chevie, Acting 
Chief Juatice. 

SHIB CHARANC-—APPELL:NT 
verius 
Shaikh MUHAMMAD ISMAIL— 


OFFICIAL Re carvar— Rg«PO* DENT. 

Hindu Law— Joint family— Father adjudged insol. 
vent Son's estate, whether can be dealt with by 
Receiver. i 

Where the father of a joint Hindu family is 
adjudged an insolvent, the'estate of the sons cannot 


.be dealt with by the Receiver. 


Sahaj Narayan Sahi v. Wajid Hussain, 49 Ind. Cas. 


, 848, followed. 


Miscellaneous first appsal from an order 
of the District Judge, Hissar, dated the 10th 
November 19.9. 


Lala Rama Nand, for the Appellant. 


JUDGMENT,—Ram Ohandar, now deceased, 
was deolared an insolvent. tia sons, Shib 
Oharn, major, and Tilok Ohand, minor, objest- 
ed to sale of their interests in ancestral house 
and shop being sold. “Their objections being 
overruled they appeal to this Court. ‘The 
Reosiver has not appeared here. 


The objections are, (1) that the family is 
a joint Hindu family, and (2) that the sons’ 
estate is not liable as the debts ineurred. were 


. badant transactions, 


I need not sonsider ground (2). As to 
ground (1) there is authority LSahaj Narayan 
Sahi v. Wajid Hussain (1) ] for holding that the 
estate ofthe sons sannot be dealt with by 


‘the Heseiver. 


Another ground of sppeal is that the late 
insclvent’s mother has a right of residence, 
But she «an reside in the son's . share. 


I aécept this appeal and direct that tha 
Bale to be effected by the Receiver Bhall be 
limited to the insolyent’s share in the estate. 


W. C. A. 
] Appeal accepted, 


(1) 49 Ind. Cas. 848. 
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MADRAS HIGH COURT, 
Sipe Appran No. 31 or 1920, 
September 22, 1991. 
Preieri:—Sir William Ayling, Kr, 
Officiating Chief Justice, and © 
Mr. Justice Odgers. 

P. BABA SAH AND o1nere, TRUSTEES 
axo DHARMAKARTHAS or SRI 
BALASUBRAMANI SWAM! TEMPLE 
— PLAINTIFFI— APPELLANTS 

‘eersus C 
K, G. MAHOMED HUSSAIN SAHIB AND 


OTRERS- = DEFENDAXTA— RetFOx DENT. 
Cause of action—Criminal , Procedure Code (Act Y - 
of . 189* ), s. 144, notifications . and orders under- 


Denial of right by persons securing the orders— Right ` 
of persons prejudiced by orders— Suit for déclaration of « 


right and injuncton, maintainability of—Prayer to 


competent. 


^ 3: A suitfor a declaration that certain orders and ` 


notifications. passed under section .144 prejudicially 
affecting plaintiff's rights were ultra viresis not 
maintainable, except perhapsin a properly framed 
guit in which Government and its officers are im. 
pleaded. The proper way to question such orders.is by 
moving the High Court in revision. [p. 181, col. 1.] 
. A .suit, however, does lie against the persona who 


' procured the orders to declare plaintiff's rights as 


against the.defendanta in so far as the orders 
coustitute-an infringement of plaintifi’s rights, LP. 
.182, col. 1.] 

. Yalan Pakkiri Taragam v. Subbayan Bamban, 49 
` Ind? as, 533; (1919) M, W, N. 48; 42 M. 271; 25 M. 
89: iq M. L. J. 79: 9 L. W. 208 tF. B+, followed. 


butty, 6 B. L, R. 643; 15 W. R, 298, distinguished. 
; Appeal: from a desree and. judgment of 


'^ Mr. Justice Bakewell, dated the 6th Febrnary 


19924), passed in the exereise of the Ordinary 
Original Civil Jurisdiction of the High Qourt 
made in Civil Snit No. 484 of 1918. 

PFAOTS appear from the. judgment, 


. &Mr. G. Krishnaswamy Iyer, for the, Appel- 


. dismissing the plaintiffs’ suit, £n foto, 


' aueh ‘orders infringe their rights, 


lants.—The learned Trial Judge erred. in 
The 
orders of the Presideney Magistrate under 
gestion 144, Oriminal Preesdare Code, do give 
the plaintiffs a canse of astion in so far as 
Defend- 
ants are persons interested in denying 
plaintiffs’ rights. Volan Pakkiri Taragan v, 
'Sübbayan:Samban (1). Though the orders 
‘ under seetion- 144, Oriminal Prosedure Code, 


"will stand notwithstanding the desision in 


this case, that does not affest plaintiffs’ right 


"tg g deslaratior, ag a desree upholding their 


(1) 49 Ind Cas. 538; (1919) M, W. N.46; 42 M, 
911; 26 M. L. T. 89; 86 M, Li J. 79:9 L. W, 208 (E, B.), 
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claim might induee Government to cansel the 
orders, ' 
Mri V, V. Srintcasa Iyengar (with him Mr. 


` Mohamed-lbrahim Sakzb), for the Respond- 


ents,— The defendants have not denied the 
rights of the plaintiffs. 

"Phe ‘plaintiffs have rot moved the High 
Court to revise the orders under seetion 144, 
Oriminal Procedura Code. They eannot now 
ask to deelare the orders ultra vires, especially 
where the: Government is not impleaded as a 
party, 

After all the granting of a ET A 
deeree is in the discretion of the Judge. and 


-there is no reason. why the Trial Judga’s 


discretion ‘should ba interfered with, Velan 


` Pakkiri Tarogan v. Subbayan Samban (1). :: 
declare notifications and orders ultra vires, whether . ., 


JUDGMENT. 
: Aytixa, Orra. O. J.— The fasts of tbo.oase 
are -so tucoinetly stated in the frat paragraph 
of “the judgment of ‘the learned * Trial 


` Judge thet I cannot do better than. anote 


therefrom : Po 

"The plaintiffs are the trustees os 
Hindu. temple and the defendants ars. the 
wofshippers at a neighbouring Muhammadan 


: mosque, Between the two buildings there were 
- formerly alaneand some‘ other :buildinge. 


: The latter have been sequired by the Teviple 


trustees . who desire to adopt and use these 
buildings for. religious purposes. The wor- 


“shippers at thà' Mosque, “who, by the plaint- 


iffa’ aeqnisition of the intervening buildings, 
have been-brougbt into’ proximity: -to the 
Temple, somplained to the Poliee of the. asta 
of the plaintiffs, in connection with the new 
buildings acquired by them. The Police 
took astion under section 144, Criminal 
Procedure Code.: Orders were passed by the 
Magistrate and notifisations were made by 
the Local Government under sub-sestion 5, 
These orders and notifications are set out in 
paragraph 22 of the plaint as constituting 
the plaintiffs’ oause of action together with 
eertain further proseedings under the Magis- 
trate’s orders," 


The reliefs-claimed by plaintiffs are : — 

1, A declaration that they are entitled to 
usa the plaint property in any way they like 
for purposes connested with the Temple. 

2. A perpetual injunetion restraining 
defendants from interfering with them in 
so doing, 
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3. A deolaration that the orders ofthe 
Ohisf Presideney Magistrate and Govern- 
ment are ultra viresan illegal, 

The suit has baen dismissed on the grounds 
(1) that plaintiffs bave no sanse of astion; and 
(2) that the validity of the orders of the 
Ohiaf Presidency Magistrate and Govarnment 
eannot ba enquired: intolinia guitto whieh 
only plaintiffs and defendant; ara parties: 

As far a3 the third prayer is oonssraed, 
the dismissal of the suit is eartainly jastifl- 
61. The orders in question were passed under 
saction 144, Crimisal Prosedura Ooda, and 
if thay were illegal or ultra vires the proper 
way to qua3tion tham? is by a sriminal 
revision pstition to the High. Oourt.; A 
perusal of tham shows that they were passed 
in the interests of the publies paase: and 
without particular refersnca to the eivil 
rights of tha :partiea to the dispute; "and 
- even if it wors possible “to question their 
validity in a properly -framed suit to whish 
Government and its offisers were. partias, 
it is clearly impossible to do 89 in the a 
array of parties. i i U 

Bat, with “all” rospudt; th: sogis to me; 
that tha “dismissal of ihe suit altogat lier i la 
not justided. I do not think it oan be 
said that. plaintifs hawa no! eause‘of “astion 
or’ that’ tha 'existanes of thé criminal: orders’ ' 
justifies a refusal on tbe part of the Court to 
eaquire into the sivil-rights of the parties, 

, It is not denied thas:the orders under seas: 
tion 144 were passed on the representations of‘! 
' the defendantr; and their effest is to absolutely 
stand in the way of-the exercise by plaintiffa 
of the rights they slaim. It is, to my mind, 
impossibia to hold that dafendants are not 
persons denying or interested: to deny plaint. 
ifs’ title ta. the right sought to ba doslared 
in their firat plaint prayer: and the Full 
Bensh dsoision in Valan Pakkéri Taragan v, 
Subbayan Samban (1) scems ba me au;hority 
for treating the orders referred-to as a good ` 
san3e of action. 

Mr. V. V. Srinivasa Iyengar for respondenta : 
has argued rather tentatively that there 
bas baon no denial by defendants of plaintiffs’ 
rights, in spite of their representation to the ` 
Magistrate that those rights shoald be in- 
terdisted. I do not think this position is 
tenatle. It is elear from: Exhibit W, a + 
magisterial order, dated 25th May 1909, in 
tho early slaga o! tha dispnts thab the. 
Muhammadans thea propa-ed themselves to 
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file a sivilsait againit the Temple Dharma 


- karthas, obviously to restrain the latter from: 


erasting a manfapam on the plsainot site and 


- though this was'never dons, yet the faob- 


that this intention was resorded and ‘the 
passing of ‘orders’ delayed for somstime- to, 
enable the snit tobe filed, shows that-the: 
dafendanta’ party were astually denying plaint-- 
iffsü right, In the present suit, we hava 
in. paragraph 20 of the plaintan assertion: 
of plaiotitf?! right to use the property for any 
purpose 6onnested with the ‘temple. : This 
right is specifically denied.in paragraph 18 of: 
the written statement, and on this denial, Isane 
No. 4 has baen framed-in the suit : — Have 
the plaintiffa asquired-:tha right claimed 
in the plaint, in respsat of the use of the 
Temple properties, as against the defendants? 
In these eircumstaness, the view . of the. 
learned Trial Judge that, ' Defendants do 
not, in fac, deny the ‘tight of the plaintiffs” 
to aet in that manner if “ib is otherwise 
(ie, apart- from the orders under section: 
144, Oriminal Prosedure Cods) lawful to do: 
O8» appara to ba wrong, 
Ib seems clear that befora they gaden 


ordera ‘under sestion 144, Oriminal Pro» 


cadura Coda in their favour, defendants did, 
in: fist, deny plaintiffs’ right to usa the 
property in the manaer dasired‘by them’; and. 
that they still do so evan. in the present 


guit. 


Lastly, it is disis that tha grant of: 
declaration is. always discretionary and that, 
in tha present ease, in toe fasa of the orders 
under section 144, ib would ba waste papar. 
It i; quite tras: 
that the- ordars under saction 144 will still 
ramain in forse nuaffecied by. any doslaratory . 
deeres in this snit. Bat suah orders are 
always open to re consideration by:Governi 
ment, and if the result.of this suit should: 
be tn establish plaintiffs! right it. will ba opan: 
to plaintiffs to go to Governmsnt and ask: 
that it should be re-sonsidered, . whether in 
view of this adjudica ion the interest. -of 
the public tranquillity demand their perma. 
nent deprivation of tha said: right, I do 
not presame to say what answer: woald iba 
given; but neither oan I assume. that. the: 


. applisation world neceszarily be iufraetuous, 


We hava been rafercad to Madhab Ohandra: 


l Gako v. Kamala Kant dii. d id ^ 


Q) 9 B. k, 8. 643;. là W. Ri 203., ^" > UAM ug 
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authority in defendants’ favour on this point, 
I bave carefully considered the judgment in 
that ease, and note that it proceeds very larga» 
ly on the distinction between the bridge 
whieh bad been removed under the magiste- 
ris] order and any subsequent bridge which 
the plaintiff in that sase might ereet. That is 
a possible ground for distinetion ; but in so far 
asthe judgment is relied on, as laying down a 
prinsiple spplisable to the present ease, I 
must respeolfully dissent from it. 

. I am, therefore, of opinion that the dismissal 
of thesuit should be set aside, and that it 
should te remanded for trial, as regards plaint 
prayers (a) and (5) only. . 

The sosts of this sppeal should be provid- 
ed for in the deoree to be passed, 


Operas, J.—1 agree. There has clearly 
been no desision on the rights of the parties 
in the orders issued by the Chief Presi- 
densy Magistrate and by the Government, and 
there is equally no doubt that these rights 
have been put in issue in the suit under appeal. 
(Cf. plaint paragraph 20 and written state- 
ment paragraph 18.) 


I think the case decided by the Full Bench 
in Felan Pakkiri Tarogan v. subb:- yan Samban 
(1) is clear authority that the existense of 
the magistarial orders which, as here, the 
plaintiffs contend, constitute an infringement 
of their civil rights, givis.a cause of astion, 
With regard to the e:8» in Madhab Chandra 
Quho v. Kamala Kant Ohuchertutty (2), 
which does not appear to hava been oonsider- 
ed by the Full Beneh of thin Court in 
Falan Pakkirt Tarog im v, Subbayen Jamban 
(1), I think this ease may be distinguished 
from the present. Macpherson, J., &e:ms to 
have decided the ease on the ground that a 
mere declaratory deeree giving no consequen- 
tial relief and from whieh in fact no relief 
sould be obtained should not be given, and 
& suit for that. purpose wonld not lie. 
Mockerjea, J., was of opinion that as the Ma: 
gistrate's order was passed with jurisdiction, 
it eould not be questioned in a civil suit and 
, the latter should bave been dismissed, With 
this latter I agree, and it may well be that a 
deelgration, which 1s diseretionary, should not 
be made, whereas in the Bangsl case it would 
be useless. In the ease before us, however, 
I am not elear that a declaration would be 
useless, especially as it is coupled with a 
prayer for consequential relief (¢.¢.) au in: 
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junetion. This is enfficient to distinguish 
that case from the present. ' | 

I, therefore, think the learned Trial Judge 
was wrong in dismissing plaintiffs’ suit and 
it must be restored and go baek on prayers 
(a) and (b) only. 

M. Q. P. uu 

Appeal allowed: Case remanaed. 


LAHORE HIGH COURT. 
Lerress Patent APPEAL No, 37 or 1920, 
June 26, 1920. 

Present; — Mr. Juatiee Leslie Jones and 
Mr, Justise Dnndas. 

JAUHRI LAL AND OTB£RG—PLA!NTIFF4 — 

AÀPPRLLANTA ; 
VETSUS 
PEMAN AND ANOTBER— DEFENDANTS — 
RrsroNozv"TS, 

Civil Procedure Code (Act V of 1908), O. XXT, rr, 
n5 (2i, S—Execution proceedings — Persons particu- 
larly concerned aware of. such proceedings — Publicity, 
law as to, whether complied with, 


Where persons particularly concerned in execution 
proceedings have been made aware of those proceed- 
ings, and publicity thereof has thus been achieved, 
the provisions of the law contained in O. KAT, rr. 
85 (2 and 36 of the Civil trocedure’ Code should 
be deemed to have been substantially complied with. 
[p. 188, col. 1.] 


Letters Patent Appesl agairst the order 
of Mr. Justiee Sextt-Smith, passed on the 
92nd January 1920, in Civil Appeal No. 12:9 
of 1919, reported as 55 1nd, Cas. 19, 

Mr, N. O. P.ndii, for the Appellants. 

Ohaudbri Zafar Ullah Khan, for the 
Respondents. Ea 

JUDGMENT.—In 1902 the p'aintiffs 
bought a half share in certain land from 
Peman and Kalla, and in _1s09 they 
obtained a dearee fer possession on the 
basin of the deed of sale. Exeeution was 
taken out aud in May 1:09 the Girdawar 
Kanungo was ordered to go to the spot. 
Aesording to his report, the accarasy of 
which is not in dispute, symbolieal posses- 
sion was given to the deeree-helders when 
both Kallu and Paman were present and 
a preclamation was made in the village 
by beat of drum. Kallu and Peman, 
however, objeeted at the time that posses. 
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Bion skculd vot be piven beeauto they had 


filed an appeal whish was still pendirg.. 


Subsequently, the plairtiffs filed the present 
suit alleging that after they were thus 


granted possession they were dispossessed by: 


the jndgment-dtb'ors. 

The fast that they are not now in posses: 
pion is nct denied but their suit has been 
dGiemiseed as unnaintainabla on the ground 
that, as there were other co-sharers and alto 


& tenant in pesseesion, & eory of a warrant . 


should have been affixed in some conrpievous 
place on the property and that tbe failure 
to somply with this provision of O. XXT, 
rr: 35 (2) and 36 iga fatal defest, authority 
followed being Khub Ram v. Surat (1). 
In the ease there under dizcassion there 
was no finding tha: the judgment debtors 
had knowledge of exesution. The eo-charers 
are not parties to the present dispute, and 
it: appears to ns that where the. persons 
partionlarly concerned have been made aware 


of the exeeution prooeeedings andthe pobl!i-. 


eity, whieh is the object of the provisions 
of: the law, has been. elearly ashieved, it 
must ba held that there has been substan‘ial 
eompliansa with it, and on this ground we 
regard the present ease as distinguishable 
from Khub Ram v. Surat (1). We note that 
the Judge who delivered that raling was 
one of the Judges who. admitted this appeal 


and was apparently preparei to take the ` 


same view. 


‘Accordingly, we sallow the appeal and, 


setting aside the desree, remand the sait 
to the Court of first instance for disposal 
aseording to law. Costs- will be susts in 
the enuse. 


wW, GA, Apreal accepted, 
` t 


(1) 89 Ind. Cas. 768; ?0- P. R, 1917; 22 p. W. R. 


1917; 26 P, L, B, 1917. 


wad 
et 


'tioner,— Tbe snit is not maintainable. 


MADRAS HIGH COURT. 
Civin Revision Petition No, 717 or 1920. 
January 11, 1922. 
Present :—Mr. Justica Devadoss. 
Sree VANAMAMALAI JEER SWAMIGAL, 
THROUGH HIS AUTHORISED AGENT 
S, V. KALLABIRAN PiLLAI—DEFANDANT 
—PET.TICNER 
versus - 
K, PERIA VENKATARAMANA 
OHARTAR AND oranrs—Reaxpoepents, 
Specific Relief Act (I of- 1877), s. 9— Archaka of 
Temple, suit bu,. against, trustee for possession, maine 


tainability of— Master and servant, reiationship of, as 
between trustee and archake, 


Though hereditary archakaship is treated under 
Hindu law as immoveable property divisible among 
co-parceners, it is not immoveable property under 
seotion 9 of the Specifc Relief Act — [p. 1^ 4, col 2.] 

Ghelabhai Gavrishantar v. Hargovan Ramji, 12 
Ind. Cas. 0:8 85 R. 94; 13 Bom L uU. 1171 and Girja- 
shankar Daji v. Murlidhar Narayan, 59 Ind. Cas. 271; 
45 B. 284. 22 Bom L R. 120%, explained 

An archaka of a. Temple who has been dispossessed 
by the trustee cannot maintain a suit against the 
latter for possession. [p 81, col; 2.] : 

Seshadri Aiyangar v. Ranga Bhattar, 10 Ind. Cas. 
549; 3^» M. 631; 10 M. L. T. 14; 21 M. L, J. 680 and Para 
Koothan v. Para Kulla Vandu, 31 Ind, Oas. 720; 29 M. 
L. J. 76^, referred to. 

Section 9. of the Specific Relief Act does: not 
confer on a servant a.right of suit against his 
master, [p. 1*5, col. 1.] 

Obiter. —Joint possession cannot Be. given under 
section 9 of the Specific Helief"Aot. [p. 185, col. 1,] 

Petition, under eestion Lid ot Act V of 
1908, praying the High Court to revise an 
order of the Court of the Temporary Sub. 
ordinate Judge, Tinnevelly, in Original Suit 
No. 50 of 1519, dated the 23rd December 1919, 

FAOTS appear from the judgment. 

Mr T. Narasimha Atyangar (with him 
Mr: T. Nallosivam FPitiat), for the Peti- 


An 
Archaka of a temple is not the owner of 
temple property. His possession is that of 
the trustee. When the trustee removes him 
from office he cannot file a suit against the 
trustee under sestion 9 of the Specifie Relief 
Act. His position is that of a servant, 
He is not a so-owner with the trustee, Para 
Koothan v. Para Kulla Vandu (1) and Seshadri 
Atyangar v. Ranga Bhattar (2), ` l 
‘Mr, T. M. Ramaswamt Aiyar, for the Re. 
spondents,— Hereditary Arehakaship is im. 


(2) 10 Ind. Cas. 548; 35 M. 931; 10 M. L, T. 14; 21 
M. la ji 630. . 
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movesble property under Hindu’ Law. than in due sourse of Jaw, he or any; person: 
Ghelebhez . Govrtshantar. v. ' Hargotan claiming through him may, by. enit, rceover : 


Ram; (8) and Girjashankar. Daji v. Murli- 
Ghar Narayan (4). Possesticn msy be . given 
ander : ;seation’ 9 of: the Spesific Relief Act.. 
At any rate. „joint, posreseicn. may. be given 
with. tke. trustee.. A imam: Bibi v.: Reasat 
Sheikh (5). 

JUDGMENT.—This is. an applisation to 
revire the order of::the Subordinate : Judge 
of Tinnevelly under section 115 of the Civil 
Prceedure .Code.. In this sase;-the plaintiffa 
brought.a suit. under section 9 of the Spasific: 
Relief Act- to recover ‘possession’ of a temole 
building on the strength of titlé as trustees 
from.,ihe . Varamamalai Jeer and his. ser- 
vante: who. dieporsessad ‘them,. 
ants: -contended: " that, the - ‘plaintiffs, were 
neither 'truatoés of . the’ temple nor.the ‘heres, 
ditary.,Arebakas- ‘af temple, that they. were 


' geetion 19 


The. defend»: 


“without good and proper 


possession thereof, notwithstanding. any other. 


title that may be set up in sueh snit.” 
intended to provide. a summary 
remedy fcr esses of disposeession of : jma. 
moveable property, exsept in the sourse. - -of 


This . 


law, on proof.cf dispossession within sir... 


months, the Court will direet the restoration ` 
of possession irrespestive of -the title of the 


parties - What the.first defendent, the trustee, .. 
bas.done is to dismiss the plaintiffs who. are . 


only Arehakas. It has. been desided that: 
hereditary Arahakas ara only-eervants of the 
temple subject io the dissiplinary jurisdic- 
tion of the trustee: Seshadri Atyangar y. Ranga- 
Eh:itar (9).. They have a right of tuit. 
if they are improperly prevented from per- 
forming the duties of their office or dismissed - 
reasons. 


1 


The . 


merely ordinary seryants in Perumal temple?” . ‘pesiessior, therefore, of the Arehakas of the - 


and the shrines attached thereto and" that 
they wêre removed for midsonduct by the first., 


The trustees -~ 
-is entitled to the possession of. the. trueb . 


tomple is only that of servants. 


defendant, the eer, and that they were not; property and an Arehake, or .any . other:. 
servant of the. temple, has possession on - 


entitled ‘to recoyer porsession.of the temple, : 

Thé Subcrdinata Judge held that the plaict- - 
ifs- were ‘not the trustees of the plaint . 
temple. and. that: first: , defendant. was.:the 
trustee::and : that :the.: "Árchakaship : of the: 
plaint Hanumar temple * was ‘hereditarily © 
vested- in _ thé © piaintiffs" family,. He s1s5 . 


behalf of the trustee or by his leave or 
-licanse, implied or express. The learned 
Suborainate Judge has erred in thinking that - 
he: had jurigdietion to entertain a suit under : 
‘gestion 9 of the Specifie Relief Aet by a. 
servant against a master, no doubt the Bnding-. 


found that “the plaintiffs were in possession  tbat plaintiffs are only Arehakas was arrived - 


as Arshakas and ` 
right. as Arehakas and - not as. {rustecs of 
the temple" and that " they wera 
Benge. dispogsersed "within six months prior > 
to’ anit.” 

The detretal portion of.the judgment runs 
thüs :. “There will be a decree ‘only fcr 


in &- 


eorded. The Subordinaie Judge should have 


in the exersice of their-: at after the whole of the evidence was. ree - 


dismissed the snit on this 'ground- alone. . 


Tte. respondente’ Vakil relies on Ghelabhas. 
Gatrishankar v, Hargovan Ram (3) and - 
Girjashankar Dari v. Murlithar Narayan (4). 
for the eontention that hereditary Arcbaka- 


qublificd pors:ss:on and rot exolucive absolute: ship is immoveable property under the Hicdu 


possession, ramely, possession whieh: Arshskas . 
ar entitled. by law to. baye for the proper : 
dissharge, of their duties.” 


TE. is contended before me by Mr.. Nira-..divitible among eo-pareeners, 


Law. No d.ubt, the Hindu Law treats 
bereditary . Arehskasbip: andrs hereditary 
priesthood as immoveable property - and! 


In Southern 


simba Aiyengar for. the crat: defendant, that., Indie, village barbers wken they effeet a 
po:8ession contemplated by seetion 9 of the » division in their fam ly, divide the village 
Specific Relief. Ast-is nct .the possession of:; into so many shares among the oo parcaners, 
a seivant or joint-pors;ssion .of eo.owners.. Such a custom is recognised by the Hindu 
Thé first paragraph of, section 9 reads. &hus,^, Law. This fect would nnt make hereditary 

if any. person is Gisporsessed without his Archakasbip cr any other offica immoveable 
consent ‘of immoveable property. o.herwise.. property under sestion 9 of the Specifie 

Relief Ast. 


(8) 12 Ind. Cas..$28; 86 B. 94:18 Bom. LR. 111. 
(4 Bb Ind Cas,.271; 4o B, 234; 32. Bom L, Rr 1202, 
16) 28 Ind, Cas 670; 190. WAN, 1117, 


Tke petitioner soptends that joint possecsion 
gaurot be given tida Pers Koothan v. Para 
. Kulla Vandu (1) and the respondent relies on 


Vol; LEVIN) 
ANANT RAM €, INAYaT ALI KHAN, 


Ajiman Bibi- v. Reasat- Sheikh (5)+ for - the 
position that joint- possession sonli ba given 
under-testion 9 of the Act. Sittig aaa Siogle 
Judge 1 am.bound-by a decision of a Beroh ` 
of this‘Court in Para - Koothan v. Para Kulla 
Vandu (1). ButI do not deside this sase on 
this-point; I hold. that seetion 9 of the Speci- 
fic. Relief- Aet is-not applicable:to ancang ^ 
like: :£he' present... Moreover, it- is: diffieult-:. 
to’. see ‘how the dearee: could:-be exesuted : 1915, ‘affirming that of the Subordinate Judge, 
effectiv.ly, Both the plaintifs: and -the-: First Class, Jullundur, dated the 14th Decem- 
defendanta-pnt their ease. too high before : ber 19:4. 

the :Subordinate-Judge and the. eonsequence Bakshi Tek Ohand, forthe Appellants. ` 

was that-a lot of evidense: was addused and The Hon'ble Mian Faral i- Hussain, K, B,; 

the:Court had to resord ita findinga on, the : for the Respondents, __ < 

points raised. P JUDGMENT.—TEe' plaintiffs-appellants 

Considering : that there ig a remedy open brought a ‘suit onthe '15:h June 1914 for 
to: the -partiea and that the findings: of: the possession of certain land whieh had besn- 

Subordinate Judge are evidently just, Lam < mortgaged: to them by inayat Ali Khan, reg- 

not prepared to exeroisa . my. diseretion under i pondent, by a registered deed of the 26th‘ 

section 115 in favour. of the first defendant. Angust 1825, bat theirsnit has been dismisge 

The petitioner and the .other. defendanta - edin thecFirst Covrt and in the lower Appel." 

were responsible -foran elaborate enqniry in late Court on the ground that it is time. > 

eonsequence of their.denial of the.plaintiffa" barred under: Art. 135-of the Limitation 

right to hereditary . Arehakaship. m-the - Aet as being brought more than 19 years 

result' I dismiss the ‘petition without eosts. |. after-the time when the mortgagor's right 
M. O.P. to possession determined, The plaintiffs - 
f Petition: dismissed, have preferred a second appeal on the gronud ' 

A that they are entitled toan extended period ` 

e by reason of the existense of eertain acknow- 

] ledgments by the mortgagor admissible for 
the purpose of extending the time under 
section 19 of the Act. It should be remarked ` 
that some of the land mortgaged is now in 
the possession of: third ‘parties under sub- 
-Sequent trensferr, and in thig Court in order 
to avoid complication the appellants aro only 
prosceding against such land as may be 

_fourd to be still in'tke possession of Inayat 
Ali Khan, the original mortgagor, and they - 
atandon their slaim agair st all tha remaining ` 

‘defendants. It is an admitted fact that the 
mortgage-ceed provided for the mortgagees 
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C. 844; 25 T. A, 95; 2:0: W.-N. 409; 7 Raw P, 0, J. 204; ` 
. 18 Ind. Dec. (N. s.) 650 (P, Oc and Basant Singh v, 
Thàkur Rampal Singh, 61 Ind, Cas, 985; 6 O. L, J. 2483. 
l U. P. L. R, : P, O. 45, referred to. 

Inasmuch as ‘the’ Law of? Limitation restricts tha 
enforcement of rights, it:should be construed: strictly, 
and if there is any doubt, the interpretation shonld ». 
be in favour of the right to proceed. [p. 187, col. 1.] 


ka 


Seeond appeal from a decree of the Dige ' 
trict Judge, Jullundur, dited thé lat July 


LAHORE HIGH COURT. ^ 
‘Secoxp Civin ArPgiL No.- 2317 vor 1915. 
July 12; 1920. 
Present: — Mr, Justieo Leslie-Jones 
i and Mr. Justiee Dandas, 
ANANT RAM AND GTHERS— PUANI IEYS '— 
" | APPELLANTS ^ ` 


'" Veris 
INAYAT ALI KHAN AXD OTHERE— 


DEFEND: NTa— REA PONDENIS. 
Limitation Act’ (IX of 1908), s. 19— Mortgage—-Bond- 


executed: subsequently. acknowledging liability to pay .:. 


snterest—Acknowledgment, whether -extends- to morta. 


gagor's obligations under mortgaye-deed— Limitation, 
law of, method of construing.” 


An admission of liability to pay: interest: due'on 
a mortgage:deed, contained in bonds executed sub. 
sequently, amounts to an acknowledgment of lia- 
bility under the mortgage, inoluding liability to giye 
possesbion-to the mortgagée,' [p, 187, eol) I.T: 


Sukhamont Chowdhrans v. Ishan, Chandra Roy, 289) iffa! favour. 


taking possossion on default by the morte 
gagor-in' payment of interest and that such 


- default: was made in the ‘year 1896. Con- 
sequently ; the r ór!gagors' right to possession 
determined attbattimé and the suit instituted ' 


in -[9. 4 is obviously time barred unless the ^ 


plairtiffs can claim an extended period. 


This extension is claimed on the basis of ` 
ackncwledgments sontainad in bonde dated 
7th April- 1899 and 7th January 1:03 
exeouted.-by^Insyat Ali-Khan in the plaint- 
in'ihete bonds pert: of eon." 
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sideration is entered as being the interest 
due to the plaintiffs on the mortgage now 
in sait. The First Court did not ocoonsider 
that the fact that part of the consideration 
of the bonds was interest on the mortgage 
amounted to an acknowledgment of liability to 
give possession to the mortgages, The Sub- 
ordinate Judge remarkad — 

Asto section 19 the mortgagor never 
made an acknowledgment of liability of the 
mortgagee's right to the mortgaged land. 
He simply admitted his liability to pay the 
interest-dua under the registered mortgage: 
deed sued unon, This sestion, therefore, 
dosa not apply to the present case.” 

The po:nt was again taken in appeal to 
the Distriet Judge and he has agreed that 
the suit. is time barred, thongh he does not 
give any specifis reasons for his fiading, The 
only question before us is whether. these 
bonds do amount to scknowledgments saffi- 
cient to extend the periol for a suit for 
possassion. 

Now, in two bonds of the i7th January 
1399 consideration is the balanca of inter st 


due on the registered deed of the 265th 


Angust 1895, i.e, on the mortzage now in 
asit, The bond of the 7th January 1903 for 
Rs. 168 eontains an item of Rs. 23 on 
asacunt of interest on the registered deed 
and Jrayat Ali Khan admits that this 
refers to the deed of 1595, It i: argued 
that though these recitals do amount to ask- 


now.edgments of liability to pay interest 


on the mortgaga-deed, they did not amount 
to asknowledgments of the plaintiff’s right 
to take pors3asion and, therefore, fall short 
of being acknowledgments of liability in 
respect of such right. We have not baen 
shown any authority exaetly in point. The 
Privy Council has, however, heid that it is 
not required that ackrowlacgment within 
the Statute shell specify evary legal sonse- 
quenee of the thing aeknowledged. The ease 
reported is Sukhamont Ohowdhrant v. Ishan 
Ohunder Roy (1) in which the plaintiff claim. 
ed from the defendant eontribution to pay- 
ments made by him in satisfaction of the 
joint debt and based his claim to an 
extended period of limitation on an admission 
made by the defendant in a patition to 
the District Judge that she was a joint 


(1) 25 0.844, 26 I. A. 05; 2 O. W. N. 402; 7 Bar. 
P, C. J, 204; 18 Ind, Dec. (N, a.) 550 (P. C.),. 
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debtor in certain of the- debts paid. The 
Privy Oouveil ramarked as follo wa : — 

“That is a distinot- acknowledgment that: 
the total of the debts eomorised in the: 
list is a joint debt. The Subordinate Judge 
held that tha dafendant did not thereby 
admit any liability to the plaintiff, or promisas 
to pay him: anything. Bat it is nob re- 
quired that an acknowledgment within the 
Statute shall spasify-every legal conseqaenos 
of the thing asknowledged. The defandant: 
asknowledged a joint debt, From that 
follow tha legal insilenis of her position 
as joint debtor with tha .plaintilf, one 
of whish is that ha may sus hor for sontribu-- 
tion.” 

This judgment was referred to in 
Basant Sings v. Thakur-Rimpal Singh (2) 
a judgment of a Division Bensh of the Oudh 
Jadieial Oommissioner’s. Court. In that a 
mortgagee beought a suit for possession of 
the property mortgaged and relied ta 
save limitation on two almissions of the 
existencs of the mortgage made by the 
defendant in ;etitions aidressed to the 
Daputy Commissioner. The Judisia! Com: 
missioners ramarkel that “the only serious 
objestion taken by the appellant to these 
askaowlelgmenta is that they do not in 
terms admit the plaintiff's rights to (aka 
possession under the mortgage-deed. The 
appellant sesks to draw a distination bet- 
ween an admission of his liability aader the 
mortgage and an admission of a partieular 
remedy to whish the mortgagee might ba 
This distinstion iz, in 
our opinion, without validity. The right 
whish was in question and whieh the appel. 
lant aeknowledged was the plaintilf'a right 
as mortgagze onder the terms of tke mort- 


. gage, and the right neeessarily carries with 


jb the power to claim the particilar reliefs 
to which the provisions of the acer entitled 
him.” 

This reasoning appears to us to bs xod 
and applisabla to the present ease. The bond 
of 1908 eertainly contains an admission 
of the existenca of the registered d3cd 
now in suit as well as that the res 
pondent is liable to pay interest under its 
terms. In the absenes of any definita ìn- 
dieation to the eontrary, we think that this 


(2) 51 Ind. Ogg. 886;,6 io L, dJ. dosi LU, m 
(J; 0. 45.. i 
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must be regarded as an admission made by 
the respondent in favour of the plaintiff of 
respondent’s obligations under the deed, 
The plea that the respondent only admitted 
his liab‘lity to pay interest and. that he 
eaunot b» supposed to have aleo admitted 
hia general liability under the deed appears 
to plase an interpretation upon his ast 
for whieh there is no apparent justifisation. 
One object of the Law of Limitation is to 
prevent claims being preferred after sueh 
a time that the real eharaster of the trans- 
action can no longer be eleared up, but 
section 19 provides that an acknowledgment 
of the existense of a l'ability will give a 
fresh term, and it may be presumed that 
in such a sase it is sonsidered that the 
objeat of the Law of Limitation has' been 
attained, Bat as tbe Law of L'mi'ation 
restricts a man from enforeing bis rights, 
it must reaeive strict cors'rnetion, and if 


there be any doubt,the interpretation placed | 
the ' 


upon the law should be in favour of 
right to proceed. The interpretation of what 
eonstitutes an acknosledgment under section 
19 i» as wide as it «an p-ssibly be. Itis laid 
down that "theacknowledgment is suffiaient 
thcuzt it omits to ep:cify the exact natare of 
the property or right, or avers that the time 
for payment, delivery, performanee or en- 
i^»yment is not yeb oome or is aesompauied 
by a refusal to ray, deliver, perform or 


permit to enjoy, cris eoupled with a claim. 


to a set.off, or is addressed to a person 
other than the person entitled to the prop- 


erty or right." The tenor of the section ` 


is sertainly strongly against a narrow 
interpretation of what  eonstitu!es an ag- 
knowledgment, In Amerie& it has been 
held that an askdowledgment of the exist. 
ense of the .nortgage-debt extends time 
for a suit for ejectment 
mortgagee, and this is exactly the plaintiff's 
vontention in the present sase. 

In our opinion, therefore, the admission 
of liability to pay interest under the mort. 
gage containad in ths bonds of 1839 and 
1903 amounts toan acknowledgment of 
liability under the mortgage inoluding 
liability to give possession to the mort- 
gagee, and the suit is not, therefore, barred 
by time. We must, therefore, asaspt the 
appeal and deeree the elaim as laid against 
Inayat Ali Khan to the extent of sueh 
portion of the mortgaged land as may 


brought by the 


still be found to be in his possession toge- 
ther with the soste of the case. 


W. O, Ae: 
Appeal occepted, 


LAHORE HIGH OOURT. 
MisokgLLANEO:S First O1v.t APPKAL No. 58 
or 1921, 

November 28, 1921. 

Present :-—Mr, Jnstise Lo Rossignol and 
Mr, Justica Oampbell. 

Tug Fies HIRA NAND-MURLI DHAR 
of AMRITSAR, TrraovGu MURLI DHAR 
—PLAINTiFE — APPELLANT 

versus : 

Tux Firu FLEMING SHAW & Oo., oF 
AMRITSAR anp KARACHI—Darespanrt 
— ResPONDERTS. 

Arbitration Act (IX of 1899), s. 14—Specific Relief 
Act (I of (77), s.42—Award not filed in Court -—BSwit 
for declaration that award not binding, nature of. 


The Arbitration Act preaoribes the manner in 
which an award may be enforced, and section 14 of 
the Aot details the courses open to a: ourt after 
an award has been filed in Court, but the Act hag 
no bearing on asuit for a declaration that a certain 
award by arbitrators is nob binding on a plaintiff. 
Sacha suit falla under seotion 44 of the Specific 
Relief Act, 

Miszellanesus first appeal from an ordsr 
of the Senior Subordinate Jadge, First 
Ola:s, Ámritear, dated the Lith D:cembir 
1920. 

Dr. Nand Lal, for tha Appellant. 

Lala Mott Sagar, R, S., for the Respondents. 


JUDGMENT.— This &ppsal arises out of 
a suit for a declaration thata c3artain award 
by arbitrators ia not binding on tha plaintiff, 

The Oourt balow has desided nothing 
bat that thea suit is one falling under 
sestion 14 of the’ Indian Arbitration Act, 
IX of 1899, and, therefore, the only 
Court having jurisdiction is that of a Dia. 
triat Judge. As the Coart below was that 
of a Subordinate Julge, it rstarael tha 
plaint, 


The plaintif appaals and inoar opiaion 
must sasseed, 
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“The Indian Arbitration Ast p»eseribes the 


manrer in whieh an award may be enforeed, . 


and section 14 details the courses open 
to the: Court: after an award has been filed 
in Court, but the Act has no bearing on 
a snit of the nature of that now under 
sonsideration, 

No award has been filed in Court, and 
that on which defendants rely may never 
be filed in Court; had it bən fibd in 
Court, section 14 of the Indian Arbitration 
Aet would have applied, but the plaintiff 
is not bound to wait for his opponents to 
take action under that Aet. 

His present suit falls under section 42 
of the Specific Relief Ast and not under 
the Indian Arbitration Act. 

Assordingly: we hold that the Subordi- 
nate Judge had jurisdiction’; we set -aside 
his order ard direct him to re admit- the 
plaint and deside the ease on the merits. 
Costs to be oost in the. eause. 

Z. Ke » 

>, Order set aside, ^ 


* 
^ t 


‘ 
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NAGPUR JUDIOIAL COMMISSIONER’ S 
COURT.’ | 
Srcorp Civin ArrEAL No. 285. B cr 1920. 
July 25, 1922. 
.. Present :—Mr. Kotval, A. J. C. 
BANSILAL-—DxrzNbpANT NO. 1— APPELLANT 
versus 
SITARAM AND OrHk&S- -PLAINIIFF AND 
' Derenpants Nos. 2 10 4— RHePOnnKATS, 
Civil Procedure Code (Act V of 1903), s. 64, Sch. I, 
O.XXXVIII,v. 5, Sch. Ill, para. 11—Attachment 
before judgment— Property under control of Collector 
—“ Attachment, meaning of — Non-compliance with r. 5, 
O, XXXVIII, effect of. 


Paragraph 11 (1) of the Third’-Schedule to the 
Civil ‘Procedure Code does not stand in the way of 
an attachment before judgment of the property of 
& judgment-debtor while the property is under the 
control of & Collector, because such an attachment is 
not a process in execution of a decree. [p.-159, ool. !.] 

The object of the provision inthe latter part 'of 
paragraph li of the 1hird Schedule to the Civil Pro. 
cedure Code is to protect the debtor as far as 
poasible from: the risk*of osing! his property wholly 
or for all time and mere attachment before judgment 
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cannot defeat that object, for by such attachmen 
alone the property is not exposed to the risk of such 
loes [p. 189, col, 1.] 

The term "attachment" in section 64 of the Civil 
Procedure Code covers an attachment before judg- 
ment, Consequently, an attachment before judgment 
and an attachment in execution of a decree have 
the same effect for the purpose of binding the prop- 
erty > as to pravent private: alienations, [p. 189, 
col. |, TRE 

Ganu Singh v. Jangi Lal, 26 0. 581; 18 Ind, Dec, 
(N. s.: 941, followed. 

An order directing the attachment before judg- 
ment of the property of a judgment-debtor without 
complying with the requirements of r. & of O. 
XXXVIII, is ultra vires, and an attachment in conse- 
quence of such an order is void and cannot be relied 
upon B defeat an alienation of that property. [p. 189, 
col. 2. 

Appeal against a decree of ihe Additional 
Distric: Judge, Amraoti, dated the 23rd April - 
1920, in Civil Appeal No. 164 of 1919. 

Mr. W. H. Dhabe; for the Appellint. 


Mr. V. V, Okitale, for the Respondents, : 


JUDGMENT.—Ghisul:], the deceased 
father of deferdant No. 1, obtained decrees in 
two suits, Nos, 870 cf 1915 and £71 of 1917, . 
against defendants Nos.'2 to 4. The decree 
in Suit No. 870 of 1915 was transferred to` 
the Collector for execution and field No. 59 
was attached and put up for szle. The 
decree was satisfied by a payment of the 
dscretal amount on the 26th April 1918. - 
This amount was paid out of a loan bor- 
rowed ona mortgage of the attached field 


» executed by the judgment-debtors in favour 


of the plaintiff on the same day. 

In execution cf the decree in Civil Suit 
No. 871 of 1917 Ghisulal got the same 
field attached by the Civil Court, and pur-. 
chased it himself in auction on the 17th . 


- September 1918. 


The plaintiff filed the: present suit for'a : 
declaration that the field is subject: to his 
mortgage and that defendant No, 1 i: liable for 
the mortgage debt. Defendant No. 1 denied 
knowledge of the mortgage. Healso pleaded - 
that es in Suit No 871 of 1917 a prohibi- 
tory order wes passed onthe 17th December 
1917 and attachment was made.on the 8th 
January 19:8, the plaiatiffra mortgage was 
void as made pending attachmaat. The | 
plaiatiff pleaded that the atiachment in Suit 
No. 871 of 1917 weg void under p.rigraph 
11, Third Schednle, Civil Procedure Code, aa 
it was made while the propecty vas under: - 


» the Collector’s control] in Suit N». 870 cf 


1915, 


ny 
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. he lower Courts have held that the 
‘attachment in Suit No. 871 of 1917 was 
void under paragraph 11, Third Schedule, 
Civil Procedure Code, and have decreed the 
plaintifs. claim. This finding is now chal. 
lenged in second appeal. 

ltis urged that, under paragraph 11, Third 
Schedule, Civil. Procedure Code, it is, the 
issue of process in execution of a decree 
that is prohibited, and that, as attachment 
before judgment is not such process, that 
paragraph does not render the attachment 
void. itis further urged that ifthe attach- 
ment is valid, section 64,, Civil Procedure 
Code, renders the mortgage iu favour of 
the plaintiff void as against the defendant, 
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. the defendant shows. that on the 


' prayed for in Form: No, 24,. 
7 Civil Prosedure Code, 


The contention that the attachment is not. 
| 1918, O, XXXV.ll,r 5, provides that--the 


‘void under paragraph ll appears to be cor- 
rect, Attachment before judgment is nota 
. process in execution of a decree, for, at the 
tims of the attashment, there is no decres 
‘and, therefore, thera can be vo process that 
sould be issued in exeeution, of the same. 
There is no forse in the argument that if 
attashment before judgment, made ; while 
-tbe estate is still under the Colleotor’s aontrol 
is held not to be void under paragraph: 11, 
the objest of the provision.in the latter part 
of paragraph 11; (:) will fail. The object 
-is to proteot the debtor as far as possible 
from the risk of losing his property wholly 


_or for all time and mere. attashment before | 


judgment eannot defeat that object, for by 
sueh attashment alone the property | is 
not exposed to the risk of sush loss. 

The attachment before judgment not 
being void under the provisions of paragraph 
1l, the question of the applisability of 
section. 64, Civil Prosedure Oode, remains. 
It has been held . in Ganu Singh v. Jangt 
Lal (1) that an attashment before judgment 
and an attashment in execution of a 
. decree have the same effeet for the purpose 
of binding the property so as. to prevent 
. private alienations, One of the objests. of 
-granting attachment before judgment isthe 
same a8 that of seetion 64, Civil Procadura 
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ment. The plaintiff's mortgage would, in 
my opinion, be void as against the defendant 
if there was a valid attaehment before 
judgment. 

It appears, however, that there has bsen 
no valid attashment before judgment in 
this oase, The .resord of Suit No. $71 of 
1917 which was sent for at the instanes of 
17th 
December 1917 Ghisulal put inan appliea- 
‘tion expressly asking for attachment as 
provided by O. XXI, r, 54 and O. XXXVIII, 
r. 7, First 'Soled ule, Civil Procedure Code. 
The Court thercupon issued the. order 
'Appendix BH, 
and the properly 


“was, astually attaehed on the 7th January 


Court may, if it is satisfied on certain 


“points, direct the defendant to furnish 
. Besurity, 
disposal of the Court when required . the 


to .produce. and place at tho 


.. whole or part of his. property or the value 


Code, namely, the proteation of the decree- ' 
. holder by prohibiting private alienations of `- 


^the judgment- debtor'a property and that 
_ object would fail if “attashment” in seation 
64 did not cover attashment before judg. 


(1) 26 ©, 631; 18 Ind, Dec. (&.8.),041, 7 . , 


‘of the eame or to appear and show sause 


"why. he should. not furnish . sesurity, and 


: may ‘also: in the order .direot the sonditional 
. attachment of--the property. 


Netther had 
Ghisulal asked for nor did the-Court issue 
any order under this section. Astion was 
asked to be taken and was taken apparently 
under rule 6. But it was ultra vires, for. 
no order sould ba passed under this rule 
until. the defendant had been asked -to 
furnish the security as in rule: 5 ‘or show 
eause why he should not - furnish it and 
had failed to do either. The attachment 
ordered war, therefore, wlira tires and void 
and the detendant -eannot rely upon it to 
defeat the alienation in favour of the 
plaintiff, ‘ The appeal, therefore, aila and is 
dismissed with costs, 
W C, À 


Appeal dismissed.’ 


te 
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SISTLA SUBBAYYA © PATA PITCHANNA, 
MADRAS HIGH COURT. 
Second Civic APPrAL No, 1286 or 1920. 
December 13, 1921, 
Present: —Mr. Jastise Kumaraswami Sasiri 
and Mr. Justiee Devadoss, 
SISTLA SUBBAYY A —DzrzN»Axr— 
APPELLAKT 
versus 
PATA PITOHANNA alias PITOHAYYA— 


Portnt FE —HE85PONDENT. 

Limitation Act (IX of 1908), Sch. L, Art, 116-—— Vendor 
and purchaser—Sole.deed, construction of—-Covenant 
for title and quiet enjoyment, breach of - Damages, suit 
for—Inmitation, starting point of — Cause of action, 


A salo-deed executed by defendant and another to 
plaintiff contained the following covenant: “If there 
is any dispute in respect of this by Gnatis, Samantas 
-and others etc, we shall settle them out of our ex- 
‘pense and we shall be bound to carry out this sale 
without obstruction" The other vendor's son sued 
plaintiff for recovery of half the land comprised in 
the sale and obtained a decree in 1918 The present 
suit was filed by plaintiff in 1917 for recovery of half 
.the sale price: 

Held, that even assuming that there was no 
covenant for quiet enjoyment there waa clearly a 
covenant for title and the suit would be governed 
by Article 116 of the Limitation Act. (p 191, col. 1 ] 

Mahomed Ali Sheriff v. Venkatapathi Raju, 60 Ind. 
Cas. 2 5; 89 M. L. J. 449; 11 L, W, 537; 27 M. L.T. 
804, referred to. 

Second appeal against a decree of the 
Court of the Third Temporary Subordinate 
Judge, Guntur, in Appeal Suit No. 133 of 
1919 (Appeal Suit No, 192 of 1919, on the 
file of the Distrist Oourt, Gantur), pre- 

ferred against the decree of the Ocurt of 
the Additional District Munsif, Bapatle, 
in Origin:l Suit No. 407 of 1917, (Original 
Suit No, 678 of 1916, on the file of the 
Court of the Principal Distriet Munsif, 
Bapatla). 

.FAOTS appear from the judgment. 

Mr. A. Arishnaswamé Atyar, for the Appel- 
lant.—The suit was barred, Tima runs from 
the date of the desree against the plaintiff 
in Original Sait No. 885 of 1902, That 
decree declared the sale-deed invalid in 
respest of a moiety of the propsrty and the 
suit should hava been brought within three 
years from the date of that decree, The cuse 
of astion does not arise from the date of dis- 
possession, 

Mr. B. Somayya, for the Respondent.—The 
suit, in effest, was bised on the breash cf 
the eovenant for title and quiet enjoyment 
contained in the sale deed. The vendors 
agree to indemnify the yendeo against dis- 
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-heads, it is clear that 
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putas by gnatis. Artiela 116 of the Limi- 
tation Ast applies, See Mahomed Alt 
Sheriff v. Venkatapatht Bau (1). < 
JUDGMENT,—The only question raised 
in this second appeal is whether the pliotiff'a 
siit to rasover part of the purehase mcuey 
paid by him in respeet of a property pur- 
chased by him is barred by limitation. The 
purchase by the plaintiff was under a sale- 
dezd dated the lab of Ostobsar 1903 exe. 
suted by the defendant and another in 
favcur of the plaintif, The son of the 
other vendor filed Original Suit N>, 835 of 
1909, to set aside the sale so far as tha 


-shara of his father was consarnsed and ob. 


tained a: dearee in 1913 for possession of 
the half share belonging to the other vendor, 
This su't was filad in 1917. Too lower 
Appellate Coart he'd that the plaintiff was 
entitled to resover Rs. 300, half the pries 
paid by him, and that the suit was not 
barred by limitation, as the stariing point 
of limitation was the date of dispossession 
and that the snit was within threa years 
from t! at date, 

The contention for the appellant is that 
the suit not having been brought within 
three years from the date of the desres 
which declared that the sals-deed in respeat 
of one-half of the property is invalid, is 
barred by limitation and that the date of 
dispossession does not give the starting 
point of limitation. The question is whether 
this ia to be treated as a claim to recover 
money on account of failure of consideration 
owing to the vendor having had no title to 
convey one half of the property or whether 
it is to be treated asa suit for damages 
for breash of covenant for title or for breach 
of eovenant for quiet enjoyment. If the 
anit ean ba brought under the two latter 
Artiola 116 of the 
Limitation Ast would apply, the sale-deed 
having been registered, ard the party would 
have six years and the suit would not, 
in any event, be barred. The material 
part of the sale deed, Exhibit A, runs as 
follows:— In. respest of the above sale 
Bs, 325 has been reséived in sash and a 
promissory-note for Rs. 275 is exesnted by 


-you in favour of Subbayya out of-us in all 


(1) 60 Ind. Cas. 235; 39 M. L. T. 440; 11 1, W, 687 
27 M. L, T. 804, men 
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amounting to Rs. 600 and the sale prise 
has been received in this manner. If there 
is any dispute in respeat of thia by Gnatis, 
Samantas and others, etc, we shall settle 
them out of onr own expense and we shall be 
bound to sarry ont this sale without obstruc- 
tion.” In Mahmed Ah Sheriff v. Venkata- 
pathi Raju (1), it was held that a similar cove- 


nant ina sale.deed amounted to a covenant ' 


for quiet enjoyment aud that Article 116 
applied to a breash cf such aovenant, Even 
assuming that there is no eovenant for quiet 
-enjoyment under the dccument, there is 
slearly & eovenant for title and a breach 
of that covenant will, , ander Article 116, 
gives the plaintiff six years to sue from the 
data when the govenant is broken, In the 
view we take ibis unnecessary to sonsider 
whether if the suit is to be treated as one 
to resover money on acsount of failure of 
sonsidsration. Limitation would run from 
the date of the dreree declaring that one of 
the plaintiffs vendors had mo title or from 
the date of disnossessio3, a question on whioh 
there is a conflist of anthority. l 

The second appeal fails and is dismissed 
with costa. 

The memorandum of objections as regards 
mesne profits is allowed and appellant will 
“pay respondents Ra, 140, 


MG. P, 
Appeal dismissed; 
Memo. of objections allowed. 


‘NAGPUR JUDIOIAL, COMMISSIONER'S - 


COURT, 
SEGOND Civiu APPuar No, 211-B or 1520, 
July 21,-1922, 
Psessni;—Mr, Prideaux, A, J. O. 
BALKRISHNA--PLAaINTIEFEF— ÁPPELLANT - 
versus 
LAKHU AND CTHEBS — DRFENDANTS— 


Re-PonDENTs, 
Minor, sale in favour of, validity of—Minor, whe- 


ther can sue for possession of property sold—Benami- : 


dar, right of, to sue—Benami transaction—Duty of 
Court to give effect to~Benamidar, status of. 
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Govinda. 
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There is nothing inthe law to prevents minor 
becoming & transferee of immoveable property and 
a minor in whose favour a valid deed of sale has 
been executed is competent to sue for possession of 
the property conveyed thereby, [ p, 198, col. 1,] 

Navakoti Narayana Chetty v. Loyalinga Chetty, 4 
Ind. Cas, 883; 88 M. 812; 7 M. L. 1, 284; 19 M, L, J, 
752, referred to. 

Raghava Chariar v. Srinivasa Raghava Chariar, 36 
Ind. Cas 921; 40 M, 308 at p. 812; 31 M. L, J 675; 20 
M. L. T. 407; (1916) 2 M. W. N. 368, Munni Koer v, 
Madan Gopal, 81 Ind, Cas, 792; 38 A. 62; 13 A. L.J. 
1034, Narain Das v. Dhania, 85 Ind. Cas 23; 38 A, 
164; 14 A. L. J. 65, Muniya Konan v. Perumal Konan, 
18 Ind. Cas, 968; 24 M. L. J. 352; 18 M. L. T. 811, 
relied on. 

E oe can sue in his own name, [p. 192, 
col, |. 

Gur Narayan v. Sheo Lal Singh, 49 Ind, Cas. 1; 49 
C, 566; 17 A. L. J, 66; 86 M. L. J. 68; 9 L. W 335; 23 
C.W. N. 52155 1 U. P. D, RAP. 0.) 1; 12 Bur. L T. 122; 
46 I. A. 1 (P. C.), Vaithesware Iyer v. Srinivasa Raghava 
Iyengar, 50 Ind. Cas. SOR; 42 M. &4*; 36 M, L.-J. 298; 
OL. W, 362; 25 M. L. T. 553, (1219) M. W, N. 299 
(F. B.), Thakur Rohini Singh v. Vishwanath Brahmin, 
18 C. P. L. R 33 at p. 37, relied on. 

Jia benami transaction does notcontravene the 
provisions of law, Courts are bound to give effect to it, 
[p 194, col. 1.] 

À benamidar,though he has no beneficial interest 
in the property, represents in fact the real Owner, 


: and so far as their relative position is concerned is a 


mere trustee for him. [p. 193, cols, 1 & 2.] 

Appeal against a decres of tha Dis'r'ot 
Judge, Akola, dated the 10th April 1920, in 
Civil Appeal No. 10 of 1919, 

Mr. M. E. Bobde, for the Appellant. 

Mr. W. R. Puranik, for the Respondents, 

JUDGMENT.—The following genealo- 
gical tree helps to explain a pars of the 
CANG: — 


T I 





) 
Kelaji alias Lodaji, 





Narayan, 
(died in 1918) (dead in 1900) 
l 
Lakhoo, 
(defendant No. 1.) 
ENS 
7 

Kisan Musammat Ajai, Musammat Guiai 
(diedin 917) (defendant ' (defendant 

left widow No, 4.) No. 5.) 


Musammat Dhrupadi, 
(defendant No. 3.) 


The present ease is brought by plaintiff, a 
minor, by next friend and maternal uncle 


His story is that the field in suit 
Survey No. 17, pot hissa No. 3 of Shelu Khurd 


'wasthe property of Narayan, who died in 


1918, He had been separate in estate from 


e> 


4 


‘its crop by’ 2 
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his brother, Kelaji; for sóme' 85 yedrs at the 
time of bis death. His son, Kisan, havivg 
predecoased bim, his two daughters, defend. 


" ants Nos. 4 and 5, succed<d to his estate and 


they and defendant No 3 sold the field aud 
registered ^ sile-«deed for 


. Rs, 1,500 on the 19th. August 1918, The 


consideration was paid by plaintiff's father 
and guardian, Ambadas, who was then (alive, 
but by a mistake of the writer this was not 
entered in the document which is in the 


name of the plain‘iff. Plaintiff complains 


that, from the 29th August 1318, defendants 


hos land 2 wrongfully disposssssed him, 


. He asked for a. deslaration . of title aud for 
. possession and Ks, 1,000 damages from 


defendants Nos. 1 and 2; that, farther, as by 
mistake in the sale-dezd the field is shown 
as being situate in belu Buzruk -while 


“it is really situated at Monza Shelu Khard, 
"he asked for a aorreotion. 


DeafendantalNos, 3 


“ and 4 admitted plainttiff' allegations and 


-his slaim. Defendant No. 3denied that he 


„was liable for damages, Defendants Nos. 1, 2 
“and 4.denied that there was any partition bà- 


‘tween: the two brothere, Narayan and Kelaji; 
that these ‘two and defendant No. 1, son of 


-“Kelaji, were all along joint in estate and 


“No. 2 ss lessee of ‘defendant No. 
-that these arops were not worth more than 


i held possession of the field in suit ‘jointly; 


that defendant No. 1 is now sole owner 
of the field by. survivorship, and that the 
crop of 1915-19 was ‘sown by Coo aaa 

an 


Rs. 175. It was contended that the alleged 
sale in favour of the, plaintiff was a frau. 
dulent and bogus transastion ; that no con- 
‘sideration has been paid and the plaintiff 
being a minor was incompetent to purchase 
a. property in his own name as he . could 
not contract, that the next friend, Govinda, 
got the dosument fraudulently exeeutéd in the 
name of the plaintiff aa a benamitransae. 
tion in order to bring. the present suit. 
Defendant No. 2 denied liability for damages. 


“Dealing: with the plaintiff's rale-deed the 


Judge of the Trial Oourt finds that its exeau- 
tion by. defendants Nos. 3, 4, and5 had been 
duly proved &nd tbat eonsideration passed. It 
was. found that the purchase of the -field 
in suit was not made,by the plaintiff 
father and natural guardian, Ambadas, There 
.was..no omissicn, therefore, of his name in 
“the document, 'The.sale being tos minor 
the Judge held, on the authority of Nava. 
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hott Nerayana-Ohetty v. Loyalinga Ohetiy (1), 
that ithe. sala in favour of the minor was 
totally . void, a, minor being incompetent to 
sontrast under the Indian Contract Ast. The 
field was found to have beer purehased 
in the name, of .Nargyan about the year 
1898 for Rez. 150 from one Soorajabhan 
Ohandrabhar, and that Narayan , and. his 
brother were joint at the. time, there being 
no partition. between tbem, and that 
Narayan died when ina atate of jointners 
with the first defendant. it was further 
held that the purshaser of the field from de: 
fendants Nos. 3, 4 and, 5 was not the plaintiff 
or his.father, Ambadas, but plaintiff's next 
friend, Govinda. The. plaintifi’s suit was dis- 
misssd, On appeal the District Judge, West 
Berar, sonfirms the finding that the sale:deed 
in favour of & minor was invalid under 
the authority of Navatott Narayana Ohetiy 


_v. Loyalinga Ohetty (1). During the pendency 


of these proseedings, the plaintiff had taken 
another sale.deed.in. his name under the 
guardianship of Govinda, and it was contend. 
ed before the . Distrist Judge that this. made 
the transfer valid, but the Court finds that 
the purshase was made by Govinda benams 
in the name of the plaintiff with Govinda’s 
money. The plaintiff was not shown as -a 
minor in the purchase-deed intentionally 
and, therefore, there was no question of 
mistake, nor could the document be restified. 
As.regards the sesond sale-deed, the Judge 
thinka that as it.was not the basis of this 
suit and not executed until the ease was 
nearly slosed, the plaintiff sould not be 
given a decree on it, and he should ba left 
to fle a separate, suit. The appeal was 
disposed of on the pdint of the minority of the 
plaintiff, the lower ` Appellate Court not 
going into the question whether Narayan 
and Kelaji were cr. were not united. In 
Navakoti Narayana Ohetty v. Loyalinga 
Ohetiy : (1) it was doubtless :held .that 
a sale in favour of a minor is void bnt 
that desision’ was overruled. in „Raghava 
Oharatr v. Srinivasa. Raghava Ohariar (2) 
where it, was held . that: a mortgage exceuted 
in fayour-of.a minor who. has adyansed 


-. (1) 4 Ind. Cas, 883,33 M. 812; 7 M. L. T. 283. 18. - 
M; L. Je 762. ^ MEME 
'42) 86 Ind, Oas. 927; 40 M,.808 at- p; 3121.81 M, ] ? 


J, 816 20 M, L, T, 407; (1916) 2 M. W, N. 863, ... i 
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thewholeof the mortgage-money is enforea- 
able by him or by any person on his behalf 
and the sale ton miaor under similar eondi- 
' tions is equally good and im Munni Koer v. 
Madon Gopal (3) it was held that there «as 
nothing in the law to prevent a minor becom: 
- Ing a transferee of immoveable property 
and a minor in whosa fayour a valid dead of 
sale has bean exeeutsd js sompstent to -sua 
for poss: ssion of the property sonveyed thera- 
by, ‘and that decision was affirmed in Naratn 
‘Das v. Dhania | (4). 
Madras in Muniyi Konan v, Perumal Konan 
(5) comes to a similar sorclusion. {b is 
thus elear that the sasa relied on by both the 
lower Couris for holding that a sale to a 
minor is void has been overruled and is no 
longer good law. A new ease has been start. 
ed for the appellant plaintiff in this Court 
on the consurrent findings that the plaintiff 
was a mere bsnamidar for Govinda. This 
was not ths plaintiff's ease in either of the 
Oourts below, for the plaint itsslf stated 
that the field had been purehasad by Ambadas, 
the minor plaintiff's father, for him, while 
Govinda's story is that the sonsideration 
for the fiell was paid. by Ambadas, but the 
concurrent finding o£ fast must stanj, ani 
it must be held that plaintiff was a benamidar 
for Govinda. On this ‘finding it is contended 
that plaintiff had the right to sue, and in 
support of this' proposition Gur: Narayan v. 
Sheo Lal Singh (6), Vattheswara Aiyar v. Sri- 
nivasa Raghawa -Iyengar (7) and Thakur 
! Rohini Singh v. Vishwanath Brahmin: (8) 
ara quoted. tis elear that a benamziar ean 
sus, This system under which property is 
asquired and held in ‘names other than thosa 
of tha real owner is a common prastisa 
in ‘this: country ‘and if a‘ benams ‘transastion 
does not contravene the. provisions of law, 
Courts are bound to give effeatto it. It has 
: been held that a benamtdar, though he-has no 
' 'beiiéfieial interest in the properly, reprasants 


(3) 81 Ind. Oas. 792; 88 A. 02; 18 A. L, J. 1034 

(4) 35 Ind. Cas. 23; 38 A. 154; 14 A. L. J, 65. 
m 18 Ind. Cas, 968; 24 M.' L. J. 352; 18:M. La T. 
‘B11, 

(6). 49 Ind. Cas. 1; 46 O. 586; 17 A: L. J. 66: 80 M. 
L. J. 68; 9 L. W.° 385; 23 0. W. N. 521; 1 U. P. L, 
R. (P. 0.) 1, 12 Bur, L. T. 122; 46 I. A. 1 (P. O.). 


(7) 60 Ind. Casv303; 4! M, 818: 88 M. L. 1,2969 — 


L. T 862; 25 M. L, T:851; (1919) M. W. N, 299 
1 4F. B.). 
4 (3) 13 Ç, P. Ls B. 88 at P. 87. 
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in fast the real owner anl as far a3 their 
relativa position is oacsrnsd is a mere 
trustse for him. Bat it is hare contended 


that as Gavinda is tha next frienl and 
as, under O. XXXII, r. 4, no next 
friend's interast can ba advers3 do that 


of tha minor and, as in the prasant case, 
the next friend's interests a3 regards the 
fiald in suit ara adverss, the suitin its 
present form eaunot lie, and a desiree as 
benumidar eannot bs given to the plaintiff. 
It i» contended that the story of plaintiff 
being a benamidar ehanges the niture’ of 
ihe guit, If tha minor in the present 
ease is, as be has been held to be, a 


_benamidar, then he holds as a trastes for 


Govirda aad the interests of the minor 
and Govinda eannot ba said to ba different, 
In this view of the law, and looking to 
the fact that I hava found the lowar 
Appsilate Ooart wrong in holding that 
plaintiff as a minor could nob sue, the 
aasa must go back to the lower Court 
for a finding and desision on the other ques- 
tions raised. That Oourf must determine 
whether, in truth, plaintiff's vendors had 
the power ta sell the property and whether 
Narayan died when in a state of jointnass 
with the first defendant, I ramand the 
oase to.the lower Appellate Court for re. 
trial with referencs to tha abova remarks, 
Costs will abids the result. 
G, R. D, 
‘Case remandsd, 


LAHORE HIGH COURT. 
Srooyp Orvin ApPgíL No, 2207 or 1919, 
Mare) 11, 1920, 

Present: — Mr. Justiee Ohevis, 

Acting Chief Justiee. ; 
. WAHGA—DEFANDANT —ÁPPELLANT 
versus 
MUHAMMAD ALI—PrAINTIFF— 


SADAR DIN-—DerrzsNDANT— RESPONDANTA. 

Punjab Pre-emption Act (II of 1905), s. 4— Village 
immoveable property — Building, standing, apart from 
sile, 


M 
np 194. 
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_ A standing building in a village is village immove- 
able property and is liable to pre-emption, even 
` apart from the site. 
Banarsi Das v. Haji Abdul Ghani, 1 Ind. Cas, 897;- 
10 P. B. 1909; 18 P, W. R. 1909; 24 P, L. R. 1909, 
followed, 


Second appeal from a deeree of the Senior 
Subordinate Judge, First Olass, Gujranwala, 
dated the Ist May 1919, affirming that of the 
. Munsif, First Olacs, Sheikhupura, Distriot 
Gnjran wala, dated the 11th Maroh 1919. 

Mr. Muhammad Shah . Nawaz, for the 
Appellant, 

.  Maulvi Ghulam Muhy-ud-Din, 

Respondents. 

: JUDGMENT.—Defendant No, 1 sold a 
. house to defendant No. 2, plaintiff, son of 


for ihe 


ihe. vendor, sues to preempt. The 
. vendee pleaded that tke sale did not 
ineluce the site under the house, and 


could cnt inelude tho cite as the vendor 
was a kamin and a non-proprietor end the site 
was shamilat abadi deh owned by the vendee 
and tho other proprietors, The lower Courts 
have given a cecree for possession of the 


house on payment of the sale rriee, Rs. 100, 


The vendee appeals, and it is urged that the 
sale did nct and sould nob inelude the site, 
and that the malba is not subject io pre: 
emption, l 

For the theory that the malba is not liable 
to preemption relance is plaeed ôù an 
unpublished ruling of a sirgle Judge, Civil 
Appeal No. 1925 of 1918, whish eei«àinly lays 
‘down that the sale of the materials of a house: 
gives no rigbt to a suit for pre-emption, but 
no reasons for this finding are given, On 
the other hand, there is a Division Bench 
ruling Banarst Das v. Haji Abdul thani (1) 
whieh holds that a standing building is 
immoveable property. The bousa in suit is 
a standing building in a village, and, follow- 
ing Banarst Das v, Haji Abdul Ghani (1), I 
hold that it is village immoveable property 
and liable to pre-emption, even apart from 
the site, 

As to the site, I need only remark that the 
gale. deed simply mentions the house (mukan), 
and this is what plaintiff sued to pre-empt, 
and this is what has been desreed. It seems 
fo me quite unneeessaery to deside anything 

about the site, Plaintiff now gets ro:sersion 


(1)1 Ind. Cas. 897; 10 P. H,:009,18 P. W.R, 
)009; 24 P, L, R, 1609, 
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and holds-on just the samo terma as his father 
did. Whatever the father's rights were row 
come to the con; he holds those rights and 
nothing more, So that he eannot say in 
answer to any elaim by the proprietors that 
he has become the owner of anything more 
than his father owned by reason of this snit. 
He simply acquires the rights whieh his 
father held. Bat.I sse no reason to alter the 
desree of the lower Courts which is worded 
simply as a deeree for the house, and I dismiss 
this appeal, but I pass no order as to costs in 
this Court. 
X. H. 
Appeal dismisseis 


CALOUTTA HIGH COURT. 
ÁPPEALS FROM AppentatTe Dacages Nos, 2291 
AND 2292 oF 1919, 

March 3, 1922. 

Fresent :— Mr. Justice Walmsley and 
Mr, Justiee Suhrawardy. 

Ix Appear No. 2291 or 1919 " 
ARJAN MIRDHA. AND ON HIS DEATH 
ONE OF HIS BEIKS AND LEGAL REPRE- ` 
“SENTATIVES SERAJUL ISLAM MIRDHA 
—DEYFENDANT—- APPELLANT 
Iw APPEAL No. 2292 or 1919 
APTARUDDI— DEFENDANT- ÁPPELLANT 
t6rsus 
KALI SUMAR CHAKERBUTTY 
AND OTA#KS—PLAINTIFFS—HESPON DENTS: 
IN BOTH, 

Abatement of appeal—Deerce for joint possession of 
land — Appeal by defendant—Death of one respond- 
ent—No substitution in time, effect of—Oivil Pros 
~ Code (Act V of 1908), O. XXII, rr. 4 (1), 


Where during the pendency of an appeal pre- 
ferred by the defendant against a decrea for joint 
possession of land, one of the plaintiffs-respondents 
dies and his heirs are not substituted within the time 
allowed by law, the appeal abates not only against 
the deceazed respondent but also against the other 
respondents a3 being no longer competent and 
should be dismissed against all the respondents. 
The fact that in the plaint the plaintiffs specified 
their respective shares would make no difference 


r" h PR" 


Vol. LXVIII] : 
ARJAN MIRDHA f, KALI KOMAR CHAKERBUTTY, 


as the mere specification by the plaintiffs that each 
individual. plaintiff's share is so much does not alter 
the nature of the decree. 

Kals Dayal v. Nagendra Nath, 54 Ind. Cas. 822; 24 
C. W, N. 44; 80 O. L. J. 2 7, followed. 


Appeals-againat the desrees of the Sub. 
ordinate Judge, Firat ‘Court, | Baakerganj, 
dated the 18th of Jana 1912, affirming those 
of the Munsif, First Court at Ratoakhali, 
dated the 12th of Ostobar 1917. 

FACTS appear from the judgment, 

Babı Basanta Kumar Bose, (with him Babu 
Bepin Chandra Bose), for the Appallants.— 
Ths defendant is the appellant. The appaals 


i 


arise out of a suit for recovery of poss:ssion. 


First Court decreed. Dafandants Noa. 4 and 


5 preferred repirate appeals. 


and his heirs having bean substituted beyond 
time the lower Apoellate Court held that 


the ap»e1ls had absted a1 agains plaintif 


No. 1 and dismissed tha appeils entiraly. 


“ Teubmit the learned Judga ought to have 


"O Babu Suresh Ohandra Talukdar, 


` 'sompatent. 


' of the plaintiffs died, 


dismissed the appeal as aga‘nat plaintiff No. 

lonly. The eass of Kali Dayal v. Nagendra 
Nath (1) is distinguishable. 

for the 
Respondents.—l1 submit the nppssls are in: 
The death of ths deceased 
plaintiff altered the eomplexicn of the appeal: 

Refers to Basir Shetsh v. Faele Karim (2), 

Sriram Ohandra Naik v. Hridoy Nath Gupta (3) 
and Kali Dayal v, Nagendra Nath (1). The 
observation in the last ease as to the ques: 
tion of shares isan obiter dictum, The dearee 
baing one for joint possession the appeals 
became imperfeoily eonstitnted directiy ona 
I submit the case 


' is exactly in point. 
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Baba Basanta Kumar Bose replied in brief, 
JUDGMENT. : 

WaLéstey, J.— T he plaintiffs brought a snit 
to resover possession of some land and in 
the plaint they specified their’: respastive- 
shares, The first Court desreed 


Separate appeals were preferred ‘by the 


‘defendact No. 4 and the defendant No, 5 


to the lower Appellate Court. After the 
institution of these appeals, the first 
plaintiff died, There was delay in substiint- 
ing his heirs and the learned Judge m 


, C 54 Ind. (as. 822; 240, W. N. 44180 O. L I, 


13) 28 Ind. Cas: 703; 19 O. W. N. 290. 
(8) 61 Ind, Ors. 409; 29 O, L, J, 461, 
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Daring the. 
p3ndensy of tha appeals plaintiff No. l died, 


the suit. 
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lower Appellate Court held that each 
of tha appaals abatsd as against the 
plaintiff No. 1 raspondent. When tha 
appeals eame up for hearing, the argu- 
ment was advanesd that they wara no 


‘longer eompetent and the Judge gave elfest 


to that eontentions and dismissed the appeal 
as against all the re: p»ndenís. The defend: 
ants Nos. 4 and 5 have ‘again preferred 
these appeals to this Court. Oa their 
behalf, it is urged that the learned Judge 
was wrong. We have been shown the 
desisions of this Oourt bearing on the 
quaslion. Two are referred to in ‘tha 
juigment of the lower Appsltate Court, dinos 
then another judgment has b2en del'varad in 
tha cass of Kali Dayal v. Nagendra Nath (1). 
In that judgment, most,of the sase3 
on tha point are raviewad and. the offset 
of the judgment is to show that the 
desision of tha lowar Appellate Oourt is 
eorreat. Oarattentionis drawn, howevar, to 
one pariioular passage to ba found on paga 43% 
of this last mentioned report where there 
is the remark, after referenca to ona partieular 
ease, NO question of shares wasin ‘sontro- 
verry.” It is said here that, inasmuch as 
the plaintiffs have sposified their shares, 
the principle of thafraling doss not apply, 
I fail to eee that. It appeara to me that 
the mere speeifieaation by the plaintiffs 
that each iadividual plaintifi’s share is so 
mush does not alter the natura of the 
desree. Ths decree remains a desres for 
joint possession and, therefore, in my opinion, 
the decision of TUR lower Appellate VUourt 
is eorrest, and thease two appeals ara 
dismissed atl eosts. Wa allow only ‘half 
the usual hearing fea in eash case, 
SuanRAwaRDY, J.—lI agree. 


B, X. p 
. Appeals dismissed. 


" *Page of 24 0. W. N.—[Ed.] - 
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RAM AUTAR €, BENI SINGH. 
“OUDH JUDIOIAL COMMISSIONER'S 
OOURT. 

Sgconp Civit, APerAL No. 270 or 1921, 
January 33, 1922. 
Present : — Pandit Kanhaiya Lal, J. C. 

RAM AUTAR AND ANOTHER— DEFENDANTS 

— APPELLANTS 
versua 

BENI SINGH— Pia1NT; FF—HRESPONDENT. 

Civil: Procedure Code (Act V of 1908), O. VII, r. 6 
— Limitation. Act . (IX of 1908), s. 19—Acknowledg- 
ment of liability not alleged in — plaint- Subsequent 
reference in rebuttal admissible—Acknowledgment, 
nature, of—Acknowledgment by manager of family, 
effect :o] —Mortgage otherwise invalid, if validated 
by - pious obligation— Unregistered sub-mortgage, ad- 
misaibility of. 

W here there isa ciear acknowledgment of liability 
effectual enough to extend the period of ‘limitation, 
but no mention is made of it inthe plaint, it is 
open to the plaintiff to show in reply to the defence 
set up that his claim is within time from the acknow- 
ledgment referred to and such a plea in rebuttal is 
not inadmissible under O. VIJ, r. 6 of the Civil Pro- 
cedure Code. [p. 197, col. 1.] 

Amácknowledgment need not specify every legal 
consequence of the thing acknowledged. From an 
acknowledgment of a debt follow the legal incidents 
which flow from the existence of a liability. In fact, 
an admission by a mortgagor of his liability. carries 
‘ with it‘an admission of all the remedies to which the 
mortgagee might be entitled under it, [p. 197, col. J.] 
..-An acknowledgment by a person as the head and 
manager of a family is binding upon other members 
of the family and is sufficient to ‘save limitation as 
against them. : 

The doctrine of the pious obligation of sons to 
pay the father’s debts does not validate a mortgage or 
alienation made by the latter if the same is otherwise 
invalid. It may, however, support a mortgage if it 
- ig made in lieu of antecedent debte recoverable from 
‘a family, and m bona fide creditor, in such a case, ig 
not bound to see to the application of the money. 
[p. 197,.col. 2: p. 198, col. 1.] l 

An unregistered sub-mortgage is not admissible in 
evidence to prove a lien, [ p. 198, col, 1.1: , 

Appeal against-a'decree of the ‘Subordinate 
Judge, Partabgarh, dated the 80th May:1921, 
reversing that'of tbe Munsif, Konds, Partab- 
garh Distriet, dated-the 15th September 1919. 

Mr. Bisheshwar Nath Srivastava, for the 


Appellants. 

Mesers. Radha Krishna and Wast Hason, for 
4he Respondent. 

JUDGMENT.—This appeal arises out of 
‘a suit brought by the mcrigagee for potses. 
‘sion of certain property on the allegation 
that the defendants, who are the heirs of 
‘the original mortgagor, had wrongfully eject- 
‘ed him therefrom in June 1917. 

It appears that Madho, the father of the 
defendants Nos, 1 to 3, made usufructuary 


INDIAN CASES: 


[1529 


15 


mortgage in favour of Bani Singh, the plaint- 
iff-respondent, in lieu of Rs, 200 on the 6th 
February 1899 (Exhibit 1). The mortgaged 
property comprised a snare inawell and 
certain muaft plots and groves. The mort- 
gagor did not, however, deliver posses- 
Bion over the mortgaged property. On the 
same date he exeeuted another mortgage- 
deed of certain other property in favour of 
Beni Singh in lieu of Rs. 200 and agreed 
to deliver  possersion over the property 
mortgaged (Exhibit 18) but be did not give 
possession, That deed provided that if the 
mortgagor failed to deliver possession, the 
mortgages would ba entitled to resover the 
money due to him with interest thereon at 2 
per cent. per mensem from the date of the 
mortgage. On the 3lst July 1$02 Madho 
executed a desd of farther charge in favour of 
Beni Singh in lieu of Rs, 100 which was due to 
the latter on ascount of interest payable 
under the above desd (Hxhibit 2). This 
deed of further charge provided that the 
mortgagor would rot be entitled to pay the 
money duo on the said deed until the nsu. 
fructuary mortgage of the 6th February 1699, 
firat mentioned was redeemed. 

In 1911 Beni Singh applied for the entry 
of his name in therevenue papers in pursu- 
anca of the mortgage of the 6th February 
1699, now sought to be enforeed, He was 
examined:in that case and so was Ram Autar, 
one of the sons of the mortgagor, who had died 
meanwhile. Ram Autar admitted having made 
the mortgage and stated that he hal. no 
objection to the name of the mortgagee being 


entered in the rsvenue papers in the eapacity 


of a mortgagee. The name of the mort- 
gagee was accordingly. entered but assording 
to the finding of the Trial Court he did not 
ducesed in getting possession. .The lower 
Appellate Court eonsidered it unnesessary. to 
determine whether he obtained possession 
or not, 

The question had, however, & material 
bearing on the plea of limitation raised by 
the defendants. The Court of first instanca 
found that the suit was barred by limita- 
tion; bub the lower Appellate Court held 
that it was within time from the asknow- 
ledgments, contained in the deed of further 
charge of the 31st July 1902 and mentioned 
-in the statement of Ram Autar, the head and 
till of the family, of the 13th September 


i 
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The learned Counsel for the «defendants: 
appellanta contends that the acknowledgments 
relied On by the lower Appellate Cours were 
ineffectual to extend the period of limitation 
and should be excluded from consideration 
because there was no referense made to them 
in: the plaint, as required by O. VII, r. 6, 
of the Code of Civil Procedure. The deed of 
further charge sontained 2 clear acknowledg- 
meni of liability to the mortgage money and 
the statement made by Ram Autar-in the 
mutation proceeding similarly contained an 
acknowledgment of the right of the mort- 
gagse to obtain possession ander the mort. 
gage. As pointed ont in S&khamonz Ohow- 
dhrani v, Ishan Ohunder Roy (1), an asknow: 
ledgment need not specify.every legal aon- 
sequence of the thing acknowledged. From 
an acknowledgment of a debt follow the legal 
insidents, which flow from the existence of a 
liability. Infact an admission by a mort. 
gagor of his liability under the mortgage 
earries with it an admission of all the 
remedies to which 
be entitled- under it. [Basant Singh v. 
Thakur Rampal Singh (2)} and the present: 
suit which is within time from: the dates 
of. the said acknowledgmonts::cannot ba 
treated as barred by limitation. 

Th» omission to refer to these asknowledg- 
ments in the plaint is due to the fact that-the 
plaintiff was netting un a different case alto- 
gether. His allegation was that he had bean in 
poisession till’ Jane 1917; and if that was true, 
his suit was not brought afterthe expiry of the 
period prescribed by the Law of Limitation 
and he could not, therefore, haya c'aimed 
exemption from such law on the ground ofan 
acknowledgment,’ There is 2 mention of the 
dead of further eharga in the plaint, but 
there ig no mention of the mutation procaad- 
ing. Itisopeu, kowevar, to the:plaintiff.to 
show, in rep'y to the defenca set up, that his 
claim was within time in any casa from the 
acknowledgments aboye referred to and gueh 
a plea in rebuttal is not inadmissible under 
0O.. VAI,.r. 6,0f the: Code of Oiyil, Proce. 
dure. 

It ia further sontended.that Ram Antar did 
not make his statement on the, 13th Septem- 
ber 1911 in his capac'ty as the head and 


(1) 28,0. 844 at.p. 951; 25 T. A. 95;.2 0. W. Ni 402; 
7.8ar, P. O., J, 294; 18 Ind, Dec. (N, s ) 550. 

t21 61 Ind Cas 985,6 O, L, J, ?48; EU, P, L. R,’ 
(3. 0.) 45. 
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managar of the family; and that that state» 
mont wa3, therefore, insuffisóient to save 
limitation as again} the other mombars 
of the family. The ocircams6aness in 
which the atatemant was made in response 
to an application made by the mortgagee for 
the entry of his name io the revenus papera, 
however, indicates that Ram Autar went on 
behalf of the family to agrea to the mutation 
of names being effected to save the family fram 
being plac3d under the neesssity of. having 
to find monay at once to pay what was due on 
the mortgage and the deed of further sharge. 
He was tha eldest male member of tha family 
at the tims, Out of his two brothers, ong 
had-just-attained majority and tha other was 
then, as he is now, admittedly a minor. The 
defendants-appellants must, therefore, be held 
to be baund by the act of the manager in 
acknowlsdging the liability and agrasing to 
the mutation of names baing mada to ward off 
an immediate damand from them of the 
monsy they owel to tha plaintiff. 

Tha question of legal nacassify for tha 
morigage and the dsed of farther oharga has 
been brushed aside by the lowar Appellate 
Court on the ground that the defendants ware 
uodera pious obligation to pay the debis dua 
by their father. Tang existense of the pious 
obligation does not, however, validate a 
mortgage or alisnation, if it was otherwise 
invalid. It may support a mo:tgaga, if it 
was made in lieu of antecedent debta 
rasoverable from the family. The mortgage 
of the 6th February 189) was made in lieu 
of Rs. 200, out of whish Rs, 348 ware to 
bə appliai to the piymenb of a bond-daebt, 
due by the father of the defendants appellanis, 
Rs, 52 were to b3 applied to the piymoant of 
arrears of reveuus, dus by him for 1305 
Faali, Ra. 50 were taken for the redemption 
of certain muaf lanl, and another sum of 
R: 50 for the redemption of eertain groves, 
which were mortgagad by him with Sheoraj 
Dube, ani the balania wai, taken b3 maet. 
the expenses of exacitioa and registra. 
tiov. The munfi land and the groves 
mortgaged with Sheoraj Dabe formed a part 
of the mortgaged property, ‘canvayei by the. 
mortgaze of tha 9th February 1899 now in 
suit. The Court of first instanes found 
that the firs} two items represented autaga. 


- dent deb's, really dua by the mortgagor 


and the eorrestnes) of that finding has no 
been shallenged here, Ol-the two mortgages 


Ma 
GODAWARIBAI ©. SAMPAT, 
held by Sheoraj. Dube, one is admitted tp 
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when the deed of further charge was 


have been redeemed by the. mortgagor in.. obtained, 


paragraph 3 of the written statement, filed - 


by the defendants.appellants, thereby seeur- 
ing to the family a common benefit, namely, 
the, recovery of the property, and the redemp- 
tion of the ‘other was made by the mortgagor . 
in 1905. The mortgages- ‘took eare 5» take 
back the original mortgage-desd from Sheo- 


raj - Dube (fixhibit 4) and. further fortified 


himself by taking a sub-mortgage from him 
for Ra, 49-8 (Exhibit 3). 
is not admissible in eyidente to prove a lien, : 
beeausa it was not registered, The fast of 
redemption js eufficient, however, to give to 
the plaintiff the right whieh Sheoraj Dube 
possessed under his rossesrory mortgage of 
the 4th June 1898 under section 74 of: 
Ast IV of 1882 to sue for the money, if - 
he was disporsessed, as he evidently was, 
within the last twelve years. The mortgages 
had to pay to Sheoraj Dube what the 
mortgagor had undertaken to pay out of the. 
consideration of the mortgage received by 
him. If the money was taken fora valid . 
purpose, t22, to pay an antesedent debt, and - 
get bask the family property . freed from 
the. earlier mortgs gə, a bona file sreditor 
like, the plaintiff was not bound ío sse to 
the applisation. of the money. The identity 
of the property, comprised in the mortgage 
redeemed by the, plaintiff from Steorej Dube, | 
is claar ‘frem its description as given in the 
sub mortgage and the mortgage now sought | 
to be enforeed. The sum of Rs. 18 5re- 
presented the legitimate expenses connested 
with the exeention and registration of the 
deed of mortgage. 
tion of the mortgage must b3 deemed to 
have -been taken to pay antesedent debts. 
The plaintiff is, therefore, entitled to a deeree 
for Rs, 202 on, account of the money due 
to him on bis mortgage of the 6th February 


1899 and Ra, 49 8 on account of the mort- .. 
gege of sheoraj Dube dated the 4th Jane 


18 8, wbieh he redeemed. 


The ‘deed of: further eharge was exesuted 
in lieu of Rs. 1C0, the whole of whish was 
taken, to pay. the interest due on the mort- 
gage of the 6th February 1699 (Exhibit 18}, 
which sontained a personal covenant for the 
payment of interest, ond the plaintiff is 
entitled to treat tho interest so dua as 
an antecedent, debt, 


The sub mortgage . 


The rest of the considera . 


Which -was satisfied,. ,, witness, who ts. 


Ib does not appear how the lower, Ap- 
pellate Conrt has awarded a decree for , 
Rs. 497, The money claimed on the mortgage, 
was Rs. 200 and that on the ded of further - 
sharge Rs. 310.49, The plaintiff claimed 
Rs. 49.8 besides on account of the possessory . 
mortgage of Sheoraj Dube redeemed by him, 
alleging hia disposcession from the mortgaged 
property. 

He hes filed a sross objestion, sisting 
tte last item and demages, He is entitlad . 
to the former. The damages haye, not been . 
proved by him.. Hə has not otherwise 
challenged the sorreatnesa ofthe amount 
awarded to him by the lower Appellate Court, 
, though it is diffisuli to understand how. it has 
: been arrived at., l 

The appeal is, therefore, dismissed with . 


, sosts and the cross-objestion . allowed with 


_gosis: the result bsing that the plaintiff will 
. be allowed a decree for Rs. 49-8 with pro- | 
portionate soste here and hitherto and future . 
interest at 6 per cent. per annum from the 
date of the suit till payment to be resovered . 
: from the sala of the property comprised . 
in the mortgage beld by Sheoraj Dube, 
namely, plot No. 954 with the trees stand- 
ing thereon. The desree'for the rad amount 
will be framed in terms of O. XXXIV, r. . 
. 4, of the Oode of Civil Prócedure and six. 
“mouths will be allowed for payment, In, 
regard to the remainder of. the elaim the 
desree of the lower Appellate Court will . 
stand . confirmed . with the coats iccurred 
by the plaintiff-respondent in this appeal. 
N. E. 
Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S i 
COURT, 
Fiasr CIvIL APPRAL No. 79-B or 1921, 
July 26, 1922. 
Present :— Mr. Pridesux, A. J, 0. ; 
Musammat GODAWARILBal AND ANCTHER—' 
PLAINTIXFES — APPELLANTS j 
'véTENS C i 
SAMPAT AND OTHERS —D£FENDANTS— 
p AP 
e 9 , & 59— 
T siae E of —ÁAcknowledgment of 
signature insufficient — Attestation, what $t—Atteating. ` 


0x7 


Vél,” LA VIII) 

J."GOPAWARIMAIUS. BAMPAT, . — .-- 

Attestation of a mortgage-deed within the 
meaning of section 80 of the Transfer of- Property 
Act, V of 188’, must, be made by the witnesses 
signing their names after seeing the actual execution 
of the deed. Mere acknowledgment of his signature 
by the executant isnot sufficient. .[p. 199, col, 2] 

Shamu Patter v. Abdul Kadir Rowthan, 16 Und. 
Cas. 250; 85: M. 607; 16 O.. W. N. 1009; 23 M. L. J. 
821; 12 M, L. T. 838; (1912) M. W. N. 935; 10 A. L J. 
259; 14 Bom. L, B. 1034, 16 O. L. J, 598; 89 I A. 
218,(P. C. and Ajab v. Mangal, 8Ind, Cas. 1119; 6 N. 
L.R.15?, referred to, - ; 

Attestation being an act done after the execution, 
the .attestation by a witness of a deed before the 
executant has signed the same is not valid, as until 
the -deed has been executed there can be no 
attestation. [p; 192, col, ?.] 

An attesting’ witness is a person who, having been 
personally present atthe execution of a document 
RO 88 Lo see the executant sign thesame, has there. 
after subscribed thereon his own name as & memo- 
randum of that fact. [p. 199, col. 2.] 


Appeal from a desree of the Additional 
Sub. Judge, Akol), dated tha 28th July 1921, 
in Oiyil Suit’ No, 18r of 1920, - 

Messrs M' Gupta and A. D, Subhedar, for 
the Appellants. .. 

Mr. A. V. Khare, for the Respondents. 


Rodaji, exeeuted, on 21st March 1914, a mort- 
gage deed in favour of the plaintiffs? firm. 
This suit is brought on that deed and the 
plaintiffs elaim to resover Ra, 6,148 by son: 
ditional foreclosure of the property mort- 
gaged. .. The issues framed show the points 
of differense between the partiss, They 
run:-—- 

(1) Whether the mortgage-deed, dated 
21st Marsh 1914, is genuine and valid aud 
was it duly and validly attested P. - 

(2) Whether the mortgage-debt was in- 
curred for legal necessity and for purpo:es 
binding on defendants? 

(8) Whether the field 5/2 was the 
self-aequired property of defendant No, 1 as 
alleged P 

The lower Court finds that the dosument 
sued on was .not properly attes‘ed; that out 
of the amount of the mortgage Ra. 2,598-2 6 


were for legal nesessity, and that the field ` 


5/2 was not the self-asquired property of 
the first defendant, Sampat. 
dismissed on the ground that the mortgage 
was not validly attested, it being also held 
that, under the eontrast of the mortgage, the 
plaintiffs eould not reeover the money. 

lt is ‘here contended that the finding as 
to the attestation is erroneous, Thera’ are 


three witnesses on this Question, The first 
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is one Anoba, There is no doubt that this 
witness was present ab the Registration 
.Offics when the dosument was registered, 
The plaintiffs’ own Mukhtyar admita that 
the witness would only attest after racsiving 
.tha money due to his mastsrs, money to be 
paid cut -of the mortgage amount. Itis thus 
likely that his story that when the deed 
was brought to him if already contained 
the attestation of Sampat and the execution 
mirk of Tukaram is true. I see no reason 
why this witness should not be beleived.: 
Sampa*, te first defendant, and an attesting 
Witness, siid that he was not present when 
his fa'her exeseuted the deel, nor was 
Anoba, This witness’ statement is possibly. 
oven to doubt, Lut the evidenes of Anoba (P. 
W. No. 1) s:ems to me to settle the point, 
It is settled law that attestation of a mort- 
gage-daed within the meaning of section 59- 
of the Transfer of Property Aet (IV of 1882) 
must be made by the witnesses signing 
their name after secing the actual-exseution 


"ig i . of the desd. Mere asknowledgmant of his 
JUDGMENT.—One Tukaram, son of 


signature by the exesutant is not suffisient: 
Shamu Potter v. Abdul Kadir Rowthan (1) 
and 4j;b v. Mangal (2). But even if 
Anoba's statement is not sufficient to show 
that the document was not validly attested, 
there is the deposition of P. W. No, 2, the 
plaintiffs! own gumastha, who says that one 
-of -the alleged attesting witnesses, Sampat, 
attested the deed before Taksram mada hia 
mark on it. Now, it is clear that an attesting 
witness is a person who having been person- 
ally present at the execation of a docamant:: 
so as to sea the exeeutant sign the same, 
has thereafter subscribed thereon his own 
name as a memorandum of that fast. I 
have no hasitation in holding that Sampat 
in the present case eannot be held to bs an 
attesting witness to the mortgage. An 
‘attestation is an act done after the execution, 
and until the deed has been execuéed there 
ean be no attestation. 

The third ground of the memorandum of 
“appeal has not been argued. The result is 
that this appeal fails and is dismissed with 
408565. 

G, R, D. & W, O.A. 


cod 


< Appeal dismissed. 
(1) 16.Ind Cas. 250: 85 M. 607; 160. W., N. 1009; 
23 M. L. J» 321; 19 M. L. T. 388 (1912) M. W. N. < 
936; 10 A. D. J, 289: 14 Bom. L, R. 1034; 16 C. L. J, 
596; 39 I. A. 218 (P. O.). 


800: 
PURNA CHANDRA Y, MABUD BUEBH, 


OALOUTTA HIGH COURT, 
APPEALS PROM APPELLATE D&CsEES. Nos, 1727, 
2122 ann 2123 ‘ov 1919. 
March‘ 9; 192 2: 

Present » —J uitica Sir-John Woodroffe, Kr, 

f and Mr, Justise ‘Ghose. 
PURNA CHANDRA CHATTOPADHYA—- 
Dzr?gNDAiT— APPELLANT IN'ALL 
tersus: 

Ix No, 1727, 

Sheikh MABUD BUKSH AND OTHERS— | 
PLaIntires AND Srimattg AKROBANNESSA 
BIBI-axp orHEBS— Fro forma Dere~DAXTS 
— RESPONDENTS: 

Ix No, 2122 

MAHBOOB ALI.AND OoTHERS—PLAINTIFFS 

—RE:PONDENT3 
In No, 2123 
Kazı ABDUL ROUF 48D orntrs— 
Priintirrsann Srimati EKFATANNESSA: 
BIBLAND orners—Pro forma  DEFBSDANT 8m 
RESPONDERTS, 

Fimitation, computation. of—Appeal, limitation for 
—Appellant, if entitled to deduct period during which 
review application pending. 

In computing the period of limitation presoribed 
for preferring’ an appeal, the appellant is entitled: to 
dedact the period during. which an application for 
review was pending. . 

Appeals: against the decreas of .the D's» 
trict: Judge, 24’ Pargannas, dated. the 12th 
of June. 1919, affirming-those of.the Assistant 
Settlement Offieer of Alipur, dated the 24th 
of Mareh 1919, 

FAOTS appear from the judgment. 

Babu.Girtia Prasanna Sanyal, for the Ap- 
pellant.-These appeals. arise ont of pro- 
seedings .under section 106 of the Bengal 
Tenarcy: Ast for eorvection of esatry in the 
Resord:of Rights. First Oourt decreed On 
appeal: they:were dismissed.on the ground 
of limitation. The quésiion is whether in. 
computing: limifation,,the period. taken up 
in;proseouting.a review is to: be deducted or 
not.. The Jndge: held. that time cannot: be. 
deducted and seems to think that section 
14) of the Indian Limitation Act would 
apnly.. Hədid not refer to: section-5 at all 
According:to the: resent. Privy, Couneil.desi- 
tion in Brij Indar Singh v. Kanshi Ram (1), 
I submit I am entitled to deduet the. time 
taken up in:review. :- 

(1) 42 Ind. Cay. 48; 45 O, iD. 

M. L. T.862¢6 L, Ww: ‘692; Tr wa rs 
L.-J. 777; 19 Boia. L. R: 8083 P," L, W: 318728 Qj 
L. 7. 672,101 P. R. 1917; (1917). M, W. N, 811i 21 Q. 
We S, 00 127 P, L, B. 1217; 44 L A, 218 (P, 0.) 
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No one appeared.for tbe Respondent. 


JUDGMENT,— The appeal in this case.- 


raices- tho question whether. tre..appeal-.to. 


tte lower Appellate: Ocurt was barred or: 


not.” In onr opinion it was not time barred 
as. the appellant was, entitled to deduet the. 
period during which the’ applisation: for .re- 
view was pending; . 

We accordingly desree these appealr, set 
aside .the: decrees cf: the lower Appellate 
Court and direst that -the sppeals. ke: res. 
heard by the lower Appellate Court, 

Ag no one appears for the respondents: in 
these.. three appeals we make no order as to 
cos's-of these appeals. 


B.N. Appeals alláwed: 


CALCUTTA HIGH COURT. 
Appgan IROA ÁPP£LLL.TE Decrre No. 2450 
or 1919, 

Jaruary. 17, 1922. 
Preseni:—Justise Sir N, R. Chatterjea, KT. 
and Mr. Justiee Pearson. 
JOGENDRA NATH MUKHERJEE — . 
PLLINTIEE-— APPELLANT ` 
tC'iu8 
RAJENDRA NATH BHATTACHARJEH 


— Derenvant— B ESPONDBNT, 
Co-sharers—Suit for partition— Limitation-—~Poasese 
tion of one co-sharer, when adverse to the others— 
Eaclusion and ouster-—Knowledge—Adverse possession 
a mized question of law and fact—Appeal, second. 


There can -be no dispossession by one-joint tenant 
in the absence of an assertion ofa hostile title by 
him to the knowledge of the other joint tenants 
sought to be excluded from the joint tenancy.: and if 
no notice is given to the’co-sharer of the denial of 


his right, the occupant must make his’ possession.so . 


visibly hostile and notorious and so apparently exclu- 
sive and adverse as to justify the inference of know- 
ledge onthe part of the co-owner sought to be.ousted 
and of laches if he fails to discover and assert his 
rights. (p. 208, cols. 1 & 2,] 


Jagannath Marwari v. Chandni Bibi, 67 Ind.-Oas. 81;: 


26 O. W. N. 65 at p. 70; 84 C. L. J. 482 and Joynarain. 
Sen v. Suchitra Debya, 65 Ind. Cas. 8; 260, W. N. 
208; 88 O. L. J. 592, relied on. 


The possession of one co-owner is the possession of’. 


all. for the purpose of limitation, although; the sole 
possession of one co-owner for a very long period 
may, having regard to other circumstances, show 
exclusion or ouster. The’ principle does not depend 
upon whether the parties. are: members of s joint 


family but rests.upon the ground that they- arg co- - 


owners, and is applicable to all cases of co-owners. 
Cp. 208, col, 1.] 

Corea v. Appuhamy, (1912) A, C, 290; 81 L, J. P. O, 
181; 106 L., T, 880; referred to, - 


ras 


^ 
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JOGENDRA NATH MUAH'RJBE t£, BàJENDRA: NATH DHATTAOHARJER, 


Balaram: Guria: v. Syama Charan Mondal, 60 Ind. 
Cas. 298: 32 C. L. J. 844 ab p. 848; 24.0. W, N. 1057, 
Varada Pillai v. Jeevarathnammal, 53 Ind, Cas. 901; 
48 I. A. 285; (1919) M W. N., 724; 10 L, W. 679; 210. 
W. N. 346; 88 M, L. J, 818; 18 A, L. J. 274, 2 U, P. L. 
R. (P. C.)-6i; 22 Bom, L. R. 445; 48 M. 244 (P. OO), 
Culley y. Doe du Taylerson, (1840) 11 A. & E. 1008; 8 
P. & D. 589; 9 L. J. (N..s.) Q. B. 288; 62 R. R. 663; 
118 E. R. 697, Doe d, Fisher v. Prosser, 1774) 1.Oowp. 
217 at pp. 2 9,' 220; 95 X. R. 1052,. Bandacharya v. 
Shriniwasacharya,, 5 Bom- L. R. 742, Gungadhar v. 
Parashram, 29 B. 800; 7 Bom. L. R 252 and Ayennessa 


Bibi v. Sheikh Isuf, 14 Ind, Cas. 723; 16 O, W. N. 849. 


at p. 859, relied on, 

In order to prove dispossession of one co-sharer by 
another if must:be shown that,there was exclusion 
or = to.the knowledge of the former. [p, 202, 
col, J, 

Ram Lakhi v Durya Charan Sen, 11 C, 680; 5 Ind, 
Dec. (N. 8.) 1212, distinguished. 

Varada Pillaiv. Jeevarathnammal, 53.Ind. Oas. 901; 
46 I. A. 285; (1919) M. W, N. 724; 10 L. W. 679: 24 C. 
W. N. 846; 38 M. L. J. 3818, 18 A. L. J. 274: 2 U. P, L. 
R. (P. 0.) 64, 22 Bom. L. R. 445; 48 M. 214 (P. O.), 
considered. - . 

The question of adverse. possession is a mixed 
question of fact and law, The facts. found. by the 


lower Appellate Court must be accepted in ‘second . 


appeal, but the conclusion drawn from them, namely, 
whether the possession was adverse -or not,‘is a 
question of law and can. be. considered by: the High 
Court in second appeal. [ p. 202, col, 1.] 

Lachmeswar.Singh v. Manowar Hossain, 19 0, 263 at 
p. 262; 19 I. A. 48; 6 Sar. P, C. J. 188. 10 Ind. Dee, 
(N. 8.) 614 (P. C.!, Ramgopal v. Shamskhatun, 20 0. 98 
at p. 99; 19 I. A. 228; G6 Sar. P..C. J. 247; 17 Ind, Jur, 
88110 Ind, Bec..(N s) 68 (P. O.), Ohintamoni Pra- 
manik v. Hriday Nath, 61 Ind. Cas. 123; 29 C. L. J 241 
at p, 215, Balaram Guria v, Syama Charan Mondal, 60 
Ind, „Cas. 298; 88 C. L. J, 344 at p. 8487 24 C, W.N. 
1057, relied on, 


Appeal against a:decree of the Subordinate . 


Judge, Sesond Oourt of Howrah in Hooghly, 
dated the 19th cf September 1919, reversing 
that of the Monsif, First Court at Howrah, 
dated the 380th of April 1918, 

FAOTS appear from the judgment. 

Babu Rupendra Kumar Mitier (with him 
Babu Mriítun:oy Ohattarjee), for the Appel. 


lanti—The plaintiff is the appellant,: The. 
appeal arises out of a snib for partition. . 


The property originally -belonged to- one 
Ramnath- who died in 1900 and. after 
his death: his  sadarbari 
the defendants by his - heira. On 19th: 
November 190l» the: defendants: entered 
into possession of the sadarb.ri by virtue. of 


a kobala executed: by thrae out of four heirs. 
was -nob fitt 


of : Ramnath. The- sadarbari. 
to be ossupied and that it was never oesupisd 
hası beam. found by the: first Court, 
fi nding has mot. baen .reversed.on appeal. The 
other heir transferred to the plaintiff. hig 


was :sold to: 


Toat. 


share of the property on ,26th April 1916, 
The present: suit for partition was filed on 
27th August 1917. Botb Courts fonnd that. 
after purshase the defendant bloeked up 
entranse to the sadarbarz. There,is also a 
ficding.that the son of the last transferor 
was a minor and he rever went to that bars, 
Tbe defendant went into prssession in 1901 
asa eo-sharer, The finding of the Appellate 
Court’is not suffisient to dispose of the ques- 
tion of ouster. Refers to Jaganncth Marwari 
v. Ohandni Bibi (1), Jacobs v. Seward (2), 
Jegandra Nath Rat vw. Baladeo Das (8). 
In the last ease it hasibeen held that in order 
to constitute ouster the possession must be 
of a continuous eharaeter.and adverse to the 
co-sharers. Refers to Corea v. Appuhamy (4). 

Dr. Dwarkanath Miiter,. (with him Babu 
Haradhan Ohatterjee), for the Respondent, — 
The question of adverse possession is a ques- 
tion. of fact .and the Subordinate Judge has 
come to a eonelusive finding on: the point, 

(Cuatransea, J.—If he had no knowledge 
would the mere faet of the door haying been 
blocked:up eonstitute adverse possession. | 

Of eourse, on -the question of, knowledge.it 
would:be presumed that he had no knowledges 
in view of the fast. that the.place was very 
near to Calontta. Refers to Hardit Singh. v. 
Gurmukh. Singh (5). In the present easa 
the so-Sharer was & mere stranger. Refer to 
Eam Lahhi v, Durga Charan Sen (6). There 
is a difference of opinion as to whieh Article 
of the Indian Limitation Act would apply 
—Art. 135 or 144... I submit the. learned 
Judge was justified in coming to the:conclu- 
sion that possession was adverse having regard 
to the length of time whish elapsed since 
the blocking up of the entranse to the 
sadasbari sand the; notoriety of the fast.. The 
appeal. ia wholly eoneluded by findings of 
fast. 

Babu Rupendra: Kumar Mitter replied in 
brief. 

(1) 67 Ind, Cas. 81; 26 0. W, N. 65 at pP. 70; 84:0, 
L. J. 432, 5 

(2) (1872) 5 H. L, 464 atp. 474; 41 L, J. O, P. 221; 


27 L. T. 185., 
(3) 38 0, 961 at p. 969; 12 O. W. N, 127; 60, L. J, 


735. 
aan (1912). A. 0. 230; 81 L, .J. P. O, 151; 105 L,T, 


(5) 47 Ind, Cas. 626; 28 OC. L. J. 487; 58 P, W, R. 
1918;64 P. R. 1918; 24 M. L. T, 389; 20 Bom. L. R. 
1054: (1819) M. W. N. l; 9 L, W, 123; 1 U. P. L. Rr 
(P. 0) :8 (P. 0.). g 

(6) 110. 680; 6 Ind, Deo, (x. s.) 1212, , 


T 
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JUDGMENT.— This appeal:arises out of 
& suit for partition of a house described as 
the salarbar? whica originally belonged to 
one Haridhan and his co-sharer. 

The plaintiff puro1assd the 4 annas share, 
which belonged to Haridhan, on the 26th 
April 1916; the defendant having purehasad 
the remaining shares so far bask as 19th 
November 1£01 from the other co-sharera. 
After -bis purshase, the defendant blocked 
up the-sadar door of the sidarbarz, 

Thd plaiotiff bronght tba suit for parti 


tion in 19:7, and the defendant pleaded that. 


the claim was barred by limitation by reason 
of advarse possession on his part for 12 yaars. 

The Court of first inBtanae was of.opinion 
that the possession of the defendant was rot 
adversé to Haridhan and. that the .elaim 


of the pleintiff, therefore, was not barred by ^ 


limitation. 

On appeal, the learned Sub:-rdinate Judge 
held that the possession was adverse and that 
hia elaim was barred by limitation.. '. 

The plaintif has appealed to this Court. 

It is contended that the facts found.do not 
amount to an ouster by & e0-sharer.- = .. . 

On boba:f of the responden’, it is oontend- 
ed that the question of adveraa possession is 
a qu's i'n of faci and that the fiading 
of the lower- Appellate Qourt on-the point 
cannot be considered by tbis Cours in second 
appeal. 

The question of ree possers' ‘on a aa; 
is A mixed question of faet and law. The 


fasta found by the Jaodga-must, of eourse,: be: 


avegpted, but the conelusion drawn from them, 
ramely, whether the possession was adverse 
or ‘not, is a question of law and ean bs son. 
sidered by this Court [ses the sases. of 
Lachmeswar Singh v. Manowar Hossain (7), 
Ramgopal- v; Shamskhatun (8), Ohintamoni 
Pramanik v, Hriday Noth (9) aod  Balaram 
Quria v. Syama Oharan Mondal (10).] . 

With regard to the question of limidtigb, 
the learned Subordinate Judge, -as stated 
above, found that the defendant was in 
adverss possession “sinca he. blosked the 
.eniranee to the sadarbari. Thera ia no 
doubt that Haridhan was a co sharar and 

(7) 19 C. 253. ab p. 262,19 I, A. 48; 6 Sar, P. e. 
J. 133; 10 Ind. Dec. (N. s.) 614 (P. O.). 

8 99 C93 at p 99-19 I. A. 223; ő Sar. P. C. J. 
247; 17 Tid: Jur. 88; 10 Ind. Deo. (N 8.) 64 |P. 0). 

(9) 51 Ind- Cas - 123; 29.C. L. J. 241 at p 2v5. 

110) 60 Jnd. Qag 298; 250. b. i TRUE 348; ae 
O. W. N, Qo, Be poteva i 


in order to prove dispossession of one éc-sharer 
by another, it must be ahown that there was 
exelusion or ouster ta the knowledge of the 
former. 


It is contended by the leirnad Pleader for .. 
the respondent that the prineiple eannot. 
apply to a stranger who is not a member of - 


the family and we are referred to the cage of 
Ram Lakhi v. Durga Gharan Sen (6). 

The question there was whether a person 
who had purchased a property from a 
member of.a joint Hindu family wes entitled 
-to the benefit of Art. 127 of the Limitation 
Ast, and it was answered in the negative. 
One of the Jodges, Garth, O. J., hed that 
Art. 136 would apply to tlie case, while the 


other Ju?^ge, Ghose, J., held that Art 144 ` 


was the Article anplicnble: 


have been sonsidered in that.case. , 

We have also been refarred to the ease of 
Parada Fill € v. Jeaecarathnammal (11), where 
the Jodisial Committee, referring to the 
rule that. the possession of one of several 


joint tenants or- tenants. in-cammen is not. 


adverse to the others so as to prevent the 


Statutes of Limitation. from affecting them, : 


‘observed: "Whether the. rale is applisable 
to sharers in an-unparlitioned agrieultural 


The question of adverse possession as be: 
tween 60 sharers, however, doega not appear to 


village in India not holding their shareà as > 
. members of & joint family, it is unneodesary ; 


for the purpose of the present case to decide,” ` 


. There ia no expression of opinion by their 
Lordships that the priseiple was 


not - 
. applisable and when their Lordships expresa- 
ily stated that. ib was unnesessary for the 


purpose of that case bo deside the question, it - 


cannot be eontended that the prineiple is 


: jnapplisab]e. o. 
lt -is trae | that in tbe case of. 
-Üorea v. Appuhamy (4) ani in some 


other . eases, the question arose as -between 


‘persons who had ak one time formed members 


of a family. But the principle is not eonfined 
“to such eases only. The prineiple does not 
depend upon whether the parties are members 


. of a joint family but rests upon“ the ground 


that they are oo-ownere, and is applisable to 
ell eases of o».owners. In the case of 
Balaram Guria v. Syama Oharan Mondal{(10), 


(11? 53 Ind. Cas. 901; 46 I. A, 285: (1919) M, W. N. 
723, 10 L. W. 679; 24 O. W, N. 346; 88 M. L. J. 313; 18 
‘A. L. J. 274; 2 U. P. L. R. (P. 0, 64 22. Bom, H: B 
415; 43 M. 244 AP, g. Ji; T 2 : c 


us 
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both the plaintiff and the defendants were ' 
^"banant in the absensa of an assertion of a 
"hostile title by him to tha knowledge of the 


strangers who purshased from the membars 
ofa joint family and the plaintiff's vendor 
was not in possession for £0 years, The 
principle is, that the possession of one so- 
owner is the possession of all for the purposo 
of limitation. No doubt, the sole possession 
of‘one 60-owner for a very: long. period may, 
having regard to ‘other eircamstancss, show 
exclusion or ouster. The Julisial Committee 
in the ease of Varada Pallas v. Jeev.ruthnam- 
mal (11) observed: “ The limits of the rule 
were defined in Oulley v. Doe. d. Taylerson (12) 
as.follows: Generally speaking, one tenant- 
in-sommon cannot maintain an ejeetment 
against another tenani in-sommon because 
the possession of ono tenant-in-commoa 
is the possession. of the other, and to enabla 
the pirty somplaining to maintain an 
ejectment, there must be an ouster of ths 
party somplainicg; but where the elaimant, 
` tenant-in-common, has nob bsen in the 
participation of rents and: profits for a 
eonsiderable-length of time and other eircum- 
stanees soneur, the Judge will dircat the Jury 
to take into sonsideration whether they will 
presume that there has been an onuater...’.” 

The quest'o1 was also’ considered in 
* Doe d. F'sher v, Prosser (13), Bandachary2 v. 
Shriniwasackarya (14), Gungadhar v, Parash- 
ram (15) and in our Court. The eireumstanoes 
whieh should be taken into sonsideration 
were pointed out in the sase of Aysnnessa Bibi 
v. Sheikh Isuf (16). See also Jag:nnath 
Marwari v. Chandni Bibi (1). 

It is sontended on behalf of ths respondent 
that, having regard to the length of tims 
which has elapsed since the defendant bloskad 
up the entrances to the sadarbari and to the 
notoriety attending on the closing of the door 
to the entrance,the Court below was jastified in 
coming to the eonclasion that the possession 
of tha defendant was adversa, But the 
learned Subordinate Jadge has not sonsidered 
the question whether Harilhan had direst 
knowledge of the blosking of the sadar 
door or that there wera circamstanses, 
from which one could impute kno wleige to 
him. 

(12) (1840) 11A. & E, 1003; 3 P. & D. 539; 9 L, J, 
(N. s.) Q. B. 268; 52 R. B. 5€6; 113 E. R. 697. 

Ae (1774) 1 Oowp. 217 at pp. 219, 220793 E, R. 


(14),6 Bom. L. R. 742. .. 2 
(167, 29 B. 300; 7. Bom. L. R., 262, ” 
(16; 14 lad, Ona 122; 16 OQ. W..N, 849 at p: 989. 
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Thare can be no disposssssion by ong joint 


other joint terants sought to be exsluded 
from the joint tenaney : and if no notise jg 
given to the c» saarar of tke denial of his 
right, the ocanpant musi make bis possession 
so" visibly ho:tle and notorious and g9 
‘apparently exslusive and advarse a3 t5» justify 
the inference of knowledge on the part of the 
eo owner sought to be ousted ani of laches if 
he fails to dissover and assert his rights: soo 
Jagan»ath Marnari v, Ohandni Bibi (1) and 


Joynarain Sen v, Suchitra Deby1 (^7) where 


the question is fully dixeussed. 

Tha learned Pleader for tha respondent 
laya mush stress upon the fast that the 
defendant b'osked the eatranee in 1901 and 


that the suit was not brought until 1917,, 


Bat Haridhan was a minor for a greater 
part of this periol and did not attain majority 
until 1911. It isalso found that he did not 


go to Andul where the property is situated 


ever since the 

property. . 
Wa think that the Court must consider 

whether, having regard to all the aironm. 


defendant purchased the 


stansrs, knowledge of Hiridhan of the ex. - 


elasion can bs inferred. 

The a38 must accordingly go b.ck to the 
l»wer Appellate Coari in order that tha qaas. 
tion may ba considered and the case disposed 
ofassording to law. [6 will be in the dincre- 
tion of that Oourt to taka farther evidanoea 
on the qiestion of knowledges, 

Costa to abide the result. 


B. N. Case sent bck. 


(17) 65 Ind. Cas. 8; 26 9. W. N. 208; 33 C, L, J, 592. 





OALOUTIA HIGH COURT. 
APPEAL FROM APPELLATE Deorse No, 1547 
or 1919, 

March 27, 1922, 

Present :—Mr. Justise Newbould 
aod Mr, Justiee Panton, 
Srimati SUKHADAMOYI VASI, wipdw 
or JOHUHIL iL ROY — PLAINTIRE — 
APPELLANT 
versus 
ALUL OHANDRA ROY AND OTdAER3 
— DEFENDAN TS = RESPONDENTA, 


. Transfer af Property Act (IV of 1882), a. 43, applic : 
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SUEHADAMOYI DASI t€. ATUL CHANDRA ROY, 


cability of—Erroneous representation — Question of fact 
~- Appeal, second, 


Before advantage can be taken of the provisions of 
section 48 of tho Transfer of Property Act it must 
' be shown that there was an erroneous representation, 
Whether there was such representationor vot is a 
question of fact and an inference drawn by the lower 
Appellate Court with regard to it, being an inference 
of fact must be accepted by the High Court in 
second appeal, [p. 205, col, 1.] 


Appeal oegainet a deeree of the Sub- 
ordinate Judge, Burdwan, dated the 22nd 
April 1939,. modifying that of the Munsit 
Firat Court at that p'a:e dated the 26th 
Mareh 1918. 

FAOTS appear from tbe judgment. 

Babu Sarat Ohandra Hoy Ohoudhury (with 
him Babu Pramathanath Bandopadhya), for 
Appellant.—The plaintiff is the appellant. 
The appeal arises out of a suit for deslara- 
tion-of her title to, and resovery of, possession 
in a eertain tank, The First Court granted 
a deeree in respeet of 8 annas share of the 
tank, On appeal that has been affirmed. 
My first point is with regard to plaintiff's 
title, ‘There was a mortgage in respest of 
16-annas in plaintiff's favour on 13th 
Septemb:r, 1892. On 10ih December 
1597 one Krishna purehased.. S» far as 
Drabomoyi's sbare is soneerned, the ques- 
tion is whether Krishna is entitled to 8 
annas:cn Drab:mcyi’s cCeath. The Judge 
‘thinks that sestion 43 of the Transfer of 
Property Act does not apply because there 
was: no misrepresentation and also ns sub. 
sisting mortgage at the time of tale. 1 
submit thatis wrong. As soon as the pucshaser 
somes to know of the sontrastee’s titie, he 
is entiled to claim.it, I have besome. en. 
titled to 8-àrnas cn D:abomoyi’s death. I 
submit section 43 applies., The eases in 
Jadu Bans Upadhiya v. Sheoit Singh (1) and 
Ohakrapant Nandi v. Gayamont Dasi (2) are 
distinguisbable. There.is nothing-to show 
that\{ had. knowledge at tbe t:me of the 
mortgage. If sestion-43: applies to a sale, 
it applies to a mortgage.als», The deeision 
in Jadu Bans: Upadhiya v. Sheo:it: Singh (1) 
was givin by a .Judge sitting singly end 
is not; binding on you.. The mortgage decree 
was for. Rs: 76 ‘and the-sale-eertificate was 


(1) 10-Ind. Cas, 448. . 
(2) 48 Ind. Cas, 228 (1918) Pat. 278; 6 P. LW 


218). 
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for. Rs, 69, I submit the proseeds did not 
salisfy the mortgage. Hense the morígsge 
must ke taken to have been eubasiating, 
The next question is whether the estoppel 
eontinues after the salaof mortgaged prop- 
artia c, Sakhoda did not asquire any 
interest by virtue of the kobala. The ease 
in Kishori Pal v, Shetkh Bhushat Bhuiya (3) 
dosa not avply. There was no consideration. 
for the kobala. The learned Judge: has 
entirely mieconseived the facts:of the sase. Da. 
fendants Nos. 1-8 elaim through their mother, 
The other defendants slaim through Sukhoda.. 
I submit they are satopped from questioning 
my title. 

Babu Dwarkanath Ohakrabartty (with him. 
Babus Gopal Ohandra, Dis, Atul Ohandr2 
Gupta and Suthamoy Ohciterjes), for the Re-. 
spondents,—This appsal fail:on the ground 
that the plaintiff has no title £o 8 annaa., 
The findinga,eone'udo the: point, Plaintiff . 
slaims on the: ground of anetion. purshase, 
when.the property really-belonged to Drabo- 
moyi who had already transferred her: 
interest in 1883 in this propsrty.to Sukhoda, 
Therefore, bos socli the mortgage sala affest 
any right of Drabomoyiin the property A. 
reversionary interest is not transferable, -In 
the plaint, no question. of,,section: 43 was. 
raised. The finding is. that there was.no 
misrepresentation. Thea as. regards the 
subsistenee of the mortgage, a sale extin- 
guisbes the, mortgage. Refers to Ast Ram v. 
Shadi Ram (4), Mairu Mal v. Durga Kunwar 
(5) and Bajrangi v. Manokarn ka Bakhsh 
Singh (6). L submitthe suit should fa‘l ‘as 
plaintiff eculd not make ont both. 

Baba Sarat Ohandra Roy Ohoudhury replied. 
in brief. 

Baba, Brrai;. Mohan Majumdar, for tha 
Deputy Registrar, 

JUDGMENT .—The - plaintiff in: this 
suit sought for dec'aration of her title 


(8) 3 Ind. Cas, 78; 14.0, W, N. 106. 
(4) 43 Ind, Cas. 798; 40 A. 407; 45. T, A. 180; 6 P. 


L. W. 88,16 A. L. J. 601 35 M, L.J. 1; 2A M. L. T. 


92; 28 O. L, J. 188;- (1918) M. W. N. 618; 20 Bom L. 
R. 798; 22 C, W. N. 1033, 9 L, W. 550; 12 Bur,, L. T, 
72 (P.0,). : 
(5) 55 Ind. Cas. 989; 42 A. 351; (1920) M. W. N. 
338918 A. L. J. 3865,33 M; D, J..419; 10 Lo W. 529; 
2 U. P, L. R. (P. C. 76 22 Bom. L. R. 658; 82-0, L, 
J.121; 47 I. A. 711 27. M. la Ty, 819.25 0. Wi N. 897: 


(P. C.), 

(6) 86 I. A. 1 atp. 6; 9 Bom, L. B, 1648; 12 C, W. 
N. 74; 17 M. L. J. 606; 6 0, L. Je 166; .80 A. li b Ar 
li, J, l; ll Q. 0, 78; 8 Ml, Ti i (P. 0i oP. I 
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to and reeovery of possession or eonfirma: 
tion of ber possession in a certain tank. 
She has been suscassful in the Firat Court 
in respect of &-annas share of the tank and 
has appealed in respect of the 8 annas 
share to whieh ber alaim has been dismissed 
by the lower Appellate Oourt. 

A genealogical table showing the principal 
parties in this litigation will be found in 
Schedule kha of the plaint whieh is trans. 
: "ated and printed at page 11 of the paper- 
book. The tank in suit originally belong- 
ed to Swarup Ohandra Hoy. A half share 
dessended to Anup Obandra Roy and the 
other half share to Jaburi and Biswanatb, 
It is now ündisputed that the plaintiff has 
obtained: Jahari and Biswanath’s share. We 
are only sonserned with the share which 
descanded to Anup. The plaintiff's esse as 
now made out is that Jahuri and Biswa- 
noth exeeuted a mortgage by whieh they 
purported to transfer 16-annas share in the 
‘tank to one Kristo Chandra Dutt. Kristo 
Chandra butt brought suit on his mortgage 
and in exesution of that decree purehased 
the mórtgaged property and then the plaintiff 
' purchased half of the tank from Kristo 
Chandra Datt. 

It is eoneeded that in order to establish 
a title to. this half share of the tank the 
plaintiff must rely on gestion 43 of the 
Transfer of Property Act, that is to -say, 
that. though Jahuri and Biswanath had. no 
interest in the tank where (sic) they executed 
the mortgage in favour of Kristo Ohandra Dutt 
they subsequently as reversioners sueseeded 
to Anup’s share en the death of his widow 
Drabemoyi. This -contention that the 
plaintiff elaiming through the mortgagee is 
entitled to the benefit of this accession of 
interest to the mortgagors on behalf of the 
plaintiff must fail on acsount of the finding 
of fast: arrived at by the lower Appellate 
Court. -Before advantages ean ba taken of 
the provisions of section 43 of the Transfer 
of Property Act if must be shown that 
there was an erroneous representation. 
Whether there.was sueh repressntation or 
not is a question of faet and on this question 
the finding of the lower Appellate Court is 
perfectly o!ear. He finds that “thera is 
no ease Of misrepresentation by Jahuri and 
‘Biswanath in the matter”. It is sontended 
that in soming.to.this conslusion the learned 
Subordinate Judge has misunderstood, para- 
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graph 5 of the plaint. Thera is no error 
in what he says with referenca to that para- 
graph and the inferense -he has drawn from 
that ‘statement ia one whish he might 
ligitimately draw. It is an inference of 
fact whioh we must aseeph in second 


‘appeal. 


There is also another finding. whieh is 
fatal to the plaintifs case and that is that 
before her death Darhomoyi, the widow of 
Anup, sold her interest with the consent of 
the reversioners,, That being so ‘thera was 
nothing to go to Jahuri and Biswanath as 


.reversioners to feed the estoppel if we had 


held that sestion 43 was applisable to the 
facts of-the case, 

Taking this view of the case the appeal 
fails and is dismissed with costa to defend- 
anta Nos. 1 to 8 and 9. and 10. ‘We allow 
one set of oosts to these defendants, 

B. N, 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Execotion or Decanre ÁPPEAL No, 36 
o» 1921. 
January 10, 1923, 

Present : — Pandit Kanhaiya, Lal, J. C. 
BADAL AND OTHERS — JUDGMENT- DEBTO23 
ORJECTOR8— ÁPPELLANTS 
veraus 
OHHATTAR SINGH AND oraxBS— DECRE- 


IiopprzRs — Oprosire- PARTY — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), € 148— Decree 
for posssasion subject to payment of certain amount 
-Time for making payment  fined—Decreeeholder 
joining Army before empiry of time—Hatension of time 
for payment-— Indian Soldiers (Litigation) Act (IX of 


1918), ss, B, 6, 7, 11, application of. 


4-Court has no power toextend the time allowed 
by a decree for the payment of money under section 
148 ofthe Code of Civil Procedure, If the decree 
provides for the payment of & certain sum of money 
on or before a certain date and specifies the penalty 
which will attach to non-payment, the enforce. 
ment of that penalty cannot be delayed or dispensed 
with by any order or direction issued in derogation 
of the decree, [p. 20^, col. 2: p, 207, col, 1.] 

A decree was passed in. favour of C, and M. entitl. 
ingthem to get possession of certain property in 


4 
` 


` 
4 
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terms of a compromise subject to their paying a 
certain sum in Court to the credit of the defendants 
on or before a certain’ date. On their failure to 
do so the suit was to stand dismissed. Before the time 
for payment had expired, C. joined the Army and in, 
order to protect himself against the expiry of the 
period allowed him by the deoree, a certificate under 
section 6 of Act IK of 1918 was sent at his instance 
to the Court which passed the decree, stating that 
the time allowed to him for payment should be’ 
extended till his return from the War: 

Heid, (4) that there was no proceeding pending 
before the Court at the time O joined the Army and’ 
that section 5 did not apply: [p. 216, col 1.] 

41: that the period of payment having beeu 
. fixed not by any law for the time being in force bat, 
by the decree itself which was passed in accordance 
with the compromise, section Li of the Act was also 


not applicable and the Court could not interfere. 


with the operation of the decree or alter the con- 
dition prescribed [p. 207, col, 2] : 

Bachchw Lal v. Raja Ram, 19 Ind. Cas, 847; 16 O, 
0,5 and, Niranjan Singh v, Jagan Nath, 28 Ind, Cas. 
862; 18 0, 0468, followed, 

Appeal against a desree of the Distriat 
Judge, Gonda, dated the 22nd August 1921, 
eonfirming that of the Subordinate Judge, 
Gonda, dated the 30th Ostobar 1920. 

Mr. Bisheshwar Nath Srisastaca, for the 
Appellants, 

Mr. Mohammad Wasim, for Respondents, 
Nos. 1 and 2. 

JUDGMENT.—This is an appeal from an 
order, disallowing sertain objestions filed by the 
judgment-debtora to the exeeution of a deerse, 
The deeree in question was passed on the 
27th March 1917, in favour cf Chhattar 
Singh and Mahadeo Singh, of whom the 
latter was a minor under the guardianship 
of his mother, Musammat Mulha. By virtue‘ 
of it the deeree-holders wera entitled to get 
possession of eertain property in terms of a: 
compromise subject to their paying Rs. 2,500 
in Court to the eredit of the defendanta on 
or before the last day of Jeth 1325 Fasli; 
It directed. that if the money aforeasid 
wags not so paid the suit zabali stand 
ead., E 

The timé allowed for saeni of the 


ae amount was to have expired on the 


94th June 1918, but before that date 
` Chhattar Singh, one'of the desree-holders, 


' was enrolled in the Army and eventually 


. plased under War conditions. It is stated 


by Mr. Warim on behalf of the respond- 
ents that Ohhattar Singh joined the Army 
on the &th November 1917, that he loft 
Bombay. for Aden with his .Ūnit on the 


'* 99nd Marsh 1918 and that he. returned,- 


except for & short period of leaye. for a 
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‘month, after he got his dissharge on the 


305h September 1920. 

After ha joined the Army, he took steps 
to protest himsalf against the expiry of :th3 
period allowed to him by the  desreefor 
the payment of tha money .due to the 
defendants, aud a sertifisate: under seatioa 
9 of the Indien Soldiers (Litigation) Ast 
(IX of 1918) was sent at his instanca to 
the Court which passed the dearse ‘om the 
23th January 1919, stating that he.-was 
enrolled for the 7th Rajputsand despatshed 
to Benares on the 8th November 1917, and 
that the time allowed to him by the 
Subordinate Judgs of Gonda for the pay- 
ment nf Rs, 2,500 in Suit No, 144 af 1916, 
re. Ohhittar Singh and Mahadeo |Sinah 
plaintiffs v. Badal ond others defendants, 
should under that sestion be extended till 
his return from War. The order of the 
Subordinate Judge thereon was that the 
parties ehould bs informed. 

After his return to British iius on 
leave, Uhhattar Singh and Musammat 
Mulha, acting as the next friend of Mahadeo 
Singh, sold the property comprised in tha 
decree to the respondents and left Re; 2,500 
cut of the consideration with them for 
payment to the defandants in pursuanse of 
the decres. The respondents deposited «the 
said money and applied for possession, but 
were opposed by the judgment-debtors, whose 
contention was that the deposit was miade 
too late and that the sale-deed did . not 
entitle the transferees to apply for execution 
or to obtain possession of the property 
somprised in the desree. That objection 
was disallowed by the learned Sabordinate 
Judge and his order has been upheld by the 
lower Appellate Court, 

The question for determination“ in thia 
appeal is, whether the . sertifeate granted 
by the .Deputy Commissioner. of Gonda, 
under section’ 5 of Act LX of 1918,. had the 
effect of extending the period allowedi: by 
the desree for the payment of the money 
direeted to be paid to the defendants; As 
pointed out in Bachchu Lal.v. Raja Ram (1) 
and Niranjan Singh:v. Jagan Nath (2)> the 
Court has no power.to extend the time 
allowed by: a decree for . the payment. of 
money under section 148 of the Oode of 
Civil Prosedure, If the decree ee for 


(1) 19 Ind, Cas, 347; 16 O. C. 5. | 
(2) 28 Ind. Cas. 862; 180, C, 58, pog leg 


r 
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the payment of a eertain sum of money on 
or before a esrtain date anid spesifie: the 
penalty which will attash to the non- payment, 
the enforeement of that penalty sannot be 
delayed or dispensed with by any order or 
diceetion issued in derogation of the deares. 


In other words, if it provides that the right . 


of the desree- holder to obtain possession 
aball be extinguished, in eate a sertain 
‘aondition is not earried out within a eertain 


period, that right besomes extinst on the. 
failure to eomply with that eondition and: 
eannot bs revived by any sonszequenít aai of ` 


the Couri or of the party at fault. Ssctions 
6 and 7 of Ast IX of 1918 lay down that 


if any Civil or Revenue Court has reason to: 


believe that any party to any prosseding 
' panting before such Court i3 an Indian Soldier, 
serving under War conditions, the Court 
shall, on the reesipb of a cartificates from 
the praseribsd authority, postpone the 
proceeding as against sush soldier for the 
pressribed period, or, if no period has 
been pressribed, 
thinks fi}. 
to inolude 8 soit and an appeal, Sssetion 
]l prescribes that in eomputing the period 
of limita!ion preseribed by the Indian 
Limitation Ac‘, 1903, or by any other law 
for the time being in foree for any  snit, 
appeal or application to any Civil or Revenue 
Court, in whieh the plaiatiff, appellant or 


Bpplieant is an Indian Soldier, the time. 


during which such soldier han been serving 
under War eonditions sinse the s August 
1914 shall be excluded. 

There was no proseeding, TEE pend. 
ing at the tims when Ohhattar Singh 
joined the Army or while he was serving. 
undez War eonditions. The suib had already 
been desided and a decree passed, whiah 
required him to pay a certain amount within 
B eertain date. The decree sould have 
baen executed only after sueh payment, 
The time fixed for payment was definite 
and not sapable of being altered by any 
order of the Court or by adirestion under Act 
iX of 1918. If the money had been paid, the 
desree for possession eould have be: n executed 
at any time within threa years from the 
date of Obhattar Singh’s return, so far as 
his interests were eonserned, Not having 
been so paid, the desree for possession 
beasame inoperative, or, in other words, was 
iransformed into a deeree for dismissal in 


for sueh reriod as it- 
Section 2 defines a proseeding | 


sonsequense of the failure io — a with 
the condition prescribed Ib was opsn to 
the Couri under section 5 to have postponed 
any proeeeding whioh was pending, bat it 
eould not have interfered with the operation 
of the desres or altered the condition pres. 
aribad by it so as to permit a suspension of 
its operation or a postponement of the con- 
dition till the expiry of six months after 
the close of the War, 

Section ll of the Ac} is not applicable, 
besause the period of payment wa: hera fixad 
not by any law for the time being in forse 
bat hy the decres itaelf whish was. passed 
in secordanca with a compromisa. The 
penalty became due as soon as the payment 
was not made. Sestion 13 of the Indian 
Limitation Aet (IX of 1603) also does not 
help the decree-holders, besansa it is oonfined 
in its application to the period of limitation 
prassribel for a suit, The trausferaes have, 
therefore, asquized no right by virtue of 
their purshase. 

The appeal is allowed and the applisation 
for exacution filed by the transferees will 
stand dismissed with eosts throughont. 

N. K. 

Appeal allowed, 


OALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE ORDER No. 236 
or 1920, 

July 25, 1921. 

Present : —Sir Asutosh Mookerjee, KT., 
and Mr. Jastica Panton, 
Chowdhury AAODHYA NATH PAHARY- 
DscREE- HorpER— APPELLANT 
versus 
Chowdhury SRINATH CHANDRA 
PAHARY —JupauEsr- DEBTOR — 


Respond £7, , 
Buecution of decreo— Limitation — Application for 
execution, when may be treated as one in continuanee 


"or revival of a previous application, 


An application for execution of a decree may be 
treated as one in continuation or revival of a previous 
application, similar in scope and character, the don. 
sideration of "which has been interrupted by the 
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AJODHTA WATH PAHARY b, SRINATH CHANDRA PAHARY,” 


intervention of objections and claims subsequently 
proved to be groundless or has been suspended by 
ME of an injunotion or like obstruction. [p. 209, 
col. !, 

Madhab Moni Dasi v, Pamela Lambert, 6 Ind: Cas. 
537; 37 C, 796; 12 O. L.J, 328; 16 O. W. N. 387, 
followed. 

Shaikh Qamaruddin Ahmad v. Jawahir Lal, 82 I, A, 
102; 27 A. 834; 1 O, L. J. 881, 2 A. L, J. 397; 9 0. W, 
N. 601; 16 M, L. J. 268; 7 Bom, L. R. 433; 8 Sar. P, C. 
J. 810 (P. O.), Rameshwar Singh Bahadur | Maharajah 
of Dhavrbhanga] v. Homeshvar Singh, 59 Ind. Cas. 686, 
48 1, A. 17; 88 O. L., J, 109; 1 P. L. T, 731; 19 A. L. J. 
26: 40 M. L. J, 1; (1021) M. W, N. 21; 250, W, N. 
337; 6 P. L. J. 182; 18 L. W. 546, 23 Bom, L. R.721; 
80 M, L. T. 189 (P. O.), referred to, 

On the 24th June 1918 an application was! made 
for the execution of a decree passed on the 26th 
June 1915, and the process and process-fees filed, 
The judgment-debtor filed a petition under O, XXI, 

'r. 2 of the Code of Civil Procedure to the effect that 


‘the decree had been satisfied out of Court. This - 


objection was numbered as a separate cage, On the 
9th December 1916 the objection case’as well as the 
execution case came up for consideration. The 
objection case was dismissed for default. With regard 
' ‘to the execution case the following entry was made 
in the order sheet: ‘The Pleader for the deoree- 
holder has no objection to his case being dismissed 
provided he gets his costs, The execution case is 
dismissed for default. The decree-holder will get his 
costs.” Ina subsequent application for exeontiox of 
the decree presented on the “sth November 1819 
objection having been taken by the jud;zment-debtor 
that the application was barred by lirmitation inas- 
much as it was presented more than 8 years after 
the 24th June 1916, when the previous application 
for execution had been made: 

Held, that as soon as the objection wes abandoned, 
it became the duty of the Court to proceed with the 
application for execution so that the order for dis- 
migsal passed on the 9th December 1916 must be 
treated as equivalent to an order for striking off the 
case or removing it from the file for this convenience 


ofthe Court, Consequently, the subsequent applica- . 


tion for execution was not barred ,by limitation, 
[p. 208, col. 2; p. 209, col. 1.) 

Kishen Lal v, Charet Singh, 23 A, Lid; A. W.N. 
(1900) 214, Puddomonee'Dassee v. Ray Muthkooranath 
Ohowdhry, 12 B. L. B. 411: 20 W. R. 138, Peary Dal 
Sinha v. Chandi Charan Sinha, 11 0. W, N. 168; 5 C. 
L. J. 80, Dand Ali Shah v. Ram Prasad, 80 Ind. Cas. 
787; 97. A..542; 13 A. L.J. 750, and Yakub Ali v, 
Durga Prasad, "80 Ind, Cas. 877; 97 A..:518; IBA. L.J. 
760, referred to. 


Appeal -against an order -of the Distric$ 
Judge of Midnspur, dated ‘the 31st Marsh 
1920, affirming-that of tbe Munsif, Oontai, 
‘dated ‘the ‘16th January 1920. 

` Babas Karunamoy Bose and Etinvala Oharan 
Deb, for the Appellant. 

-Babu Fhanindra Nath Das, ‘for the Re- 
‘ppondent, — ; 

JUDGMENT.— This is an nppeal "by the 
' decree-hólder agaiuet an order of dismissal 


made on an &ppliention for exeaution of a 
deuree, The desrea was made by eonsent of 
parties on the 25th Jana 1915. The first 
application for exeention was made on the 
24th June 1916. Therenncn a writ of 
attashment was issued. The writ was re- 
turned unserved and on the 4th August 
1916 the Court dirested a fresh attashment 
to iseue in the following terms: "The 
dearee-holder is to Sle process and protess- 
fess within five days." This order was sarried 
ont. Buton the very next day, the judg- 
ment-debtor filed a petition under O. 
XXI,r. 2 of the Code of Civil Procedure, 
to the effect that the decree bad heen satis. 
fied out of Court and, sonsequently, no exe- 
cution eculd issne on the basis thereof. 
This objection was numbered as & separate 
sase. Thatwo sase3 were adjourned from 
time to time and on the 9th Desember 1916 
the objeetion case as wallas the exesution 
case eames up for consideration, Ths objector 
applied for farther time buf the Court re- 
fused adjournment on the ground that the 
ease was already very old. The Pleader for 
the objsetor therenpon stated that he had 
no further instructions, The objeetion ease 
was consequently dismissed for default, “We 
find thereafter the following entry in “the 
order-sbee!: ‘The Pleader for the deoree- 
sholder has no objestion to bis cate being 
‘dismissed provided he gets his ooats, "The 
axeoution case is dismissed for default, The 
desree-holder will get his comis. “Subse- 
quently, on the 27th November 1919 the 
present applisation was made. The judg- 
ment-debtor objested that the applisation 
was barred by limitation inasmuch as it 
had been presented more than three. years 
after the 24th June 1916 when the. previons ' 
applieation for -execution had been made. 
We are of opinion that this sontention shoald 
have been treated as unsustainable, It is 
plain that the exesuntion procesdings whish 
had been initiated on the 24th June 1916 
had been suspended by resson of the ‘ob. 
isstion taken by the judgment debtor, 
During the period the objection remsined 
under eonsideration of the Court, exeention 
gould nob obviously preceed, As acon as 
the objection was abandoned on the 9th 
December -1916, it besame the duty’ of ‘the 
Court to proeeed with the application for 
exesution, The decree-holder had done 
every thing that be waa required” to 
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do to enable the Court to prcessd with 
the case. He had filed processes and had 
paid prosess-fees as dirested on the 4th 
August 1919, The order for dismissal made 
on the 9th December 1916 must assordingly 
be treated as equivalent to an order ior 
striking off the case or removing it from the 
file for the convenienes of the Court: 
Kishen Lal v. Oharat Singh (1), Puddomonee 
Dossee v. Hoy Muthooranath Ohowdhry (2), 
Peary Lal Sinha v, Ohandi Oharan Sinha (3), 
Dand Ali Shah v. Ram Prasad (4), Yakub Als 
v. Durga Prasad (5). In there circumstances, 
the principle applieable is that stated in the 
ease of. Madhab Mont Dasi v. Pamela Lambert 
(6).. “An applieation for exeeution of a 
derse may ba treated as one in sontinn- 
ation or reviyal of & previous applieation, 
similar in seops and sharaeter, the esn- 
sideration of whieh has bean interrupted by 
thé intervention of objestions and elaim: 
8ubsequenily proved to be groundless or has 
been suspended by reason of an injunction or 
like ob:trustion.”’ In support of thia view 
relianoe may be placed on the decision of 
the Judicial Committees in Shatk: Qamaruddin 
Ahmad v. Jawahir Lal (7) which has been 
recently applied in Rameshwar Singh Bahadur 
aharajah of Darbhanga) v. Homeshwar Singh 

We are of opinion, therefore, that this 

appeal must be allowed. The order of the 
-lower Appellate Court is set aside and the 
sago is sent baek to the Court of first 
instance in order that the execution may 
proceed. 

The decree-holder will get his coats through 
out. We assess the hearing fee in this Court 
at one gold mohur. 

' e BN. GN H, Appeal allowed. 
(1) 28 A. 114: A, W. N, (1900) 214, 
(2) 12 B. L. R. 411;20 W, B. 138, 
(8) 11 C, W. N. 163; 6 C. L. J. 80. 
, (4) 80 Ind. Cas. 787; 87 A. 542; 13 A. L,J. 750, 
(b) 80 Ind. Cas, 877; 37 A. 5618; 13 A. L. J. 760, 


' (6) 6 Ind. Cas. 587; 87 O, 796; 12 C. L. J. 828; 16 C, 
W. N, 887. 


(7) 821. A. 10227 A. 884; 10. L.J. 8815 2 A. Ñ` 


J. 897; 9 CO, W, N. 601; 15/ M, L. J. 258; 7 Bom, L, RB, : 
483; 8 Sar. P, O. J, 810 (P. O.). 

, 8) 59 Ind. Cas. 686; 48 I. A. 17; 33 C. D. J. 109; 
1 P.L. T, 781; 19 A, -L, J. 26; 40 M; L.J. 1; (1921) 
M. W.N.21;28 ©. W, N.887; 6 P. L, J. 132; 18 L: 
W. 546; 28 Bom, L. R. 721; 80 M. L, TT, 189 (P. 6,), 
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OUDH JUDIOIAL COMMISSIONER'S: 
COURT. i 
MisoucLangoga Civic Appran No. 52  : 
op 1921. kj 
March 29, 1922. 
Present : —Pandit Kanhaiya Lal, J. O., : 
and Mr. Lyle, A. J. C. L 
Hakim FAZAL AHMAD —Derenpant No, 1 
— APPELLANT 
versus 
ENAYAT AHMAD awp orapes— PLAINTIFFS, 
SHAHABUDDIN AND AKOTHEB— 
Derenpants Nos. 2 AND 3— M 


RasPO3DEATB, 

Civil Procedure Code (Act V of 1898), O. XXIII, 
r. 8, Sch, II, paras, 20, 21—Arbitration without inter. 
vention of Court—Award, application to file—Compro- 
mise modifying award — Court, power of, to pass decree 
in terms of compromise —Appeal, 


t 


Whero after an application under paragraph 20 
of Schedule If to the Oivil Procedure Code, far 
filing an award made.without the intervention of 
the Court has been made, the parties enter into 
a compromise, the effect of which is to modify 
the award, it is not illegal or uléra vires for the Court 
to pass a deoree in terms of the award as modified by 


the compromise. [p. 211, col. 1] 

(Case-law considered.) 

Except in so far as such a decree is in excess of, or 
notin accordance with, the. modified award, an appeal 
against the decree is not competent, [p. 216, col, 2.] 


Appeal from a desres of the Subordinate 
Judge, Tahsil Mobanlalganj, Lusknow, dated 
the 9th August 1921, d P 

Mr. Zahur Ahmad, tor the Appellant. " 

Messrs. Haider Husain and Mukand Behari 
Lal, for the Respondents. i 

JUDGMENT. 

Dautets, A. J. O.—(December 14, 1921).— 
Exoept in one small particular to be mentioned 
presently, there are no merits in this appeal. 
Certainly there are no grounds of equity or 
justice in the appellant’s favour. He is 
seeking ona highly teehnieal plea to evade 
the effeat of a compromise freely entered into 
by himself. The facts are these. 

The parties had a dispute about eeríain 
property. They referred the matter pri. 
vately to the desision of four arbitrators, 
The arbitrators made an award. Oer. 
tein of the parties who are described a 
the plaintiffs in these proceedings applied 
under paragraph Z0of the Sesond Sehedule, 
Civil Procedure Code, to have the award, 

filed. Objections were lodged by the defend.’ 
ants. It appears that after the makirig. 
of the award one Sahibdin had obtained A 
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deeree against the estate. Before the 
learned Subordinate Judge the parties fled 
.& compromise providing for the payment 
of this decree out of certain sums awarded 
by the arbitrators and also saying that 
the award should be sent back- to the 


arbitrators to make up the final aecount 


between the parties. The .original award 
had setiled the rights of- the parties but 
had not worked out the details of the 
account. The learned Subordinate Judge 
might bave passed .& deeree at onse in 
terms of this sompromice, If he had done 
so it is conteded that the deeree would 
not have been open tositack. Inatead of 
‘doing ro he rent the compromise to the 
umpire to ask him io make the final 
distribution. The umpire declined to do 
thie, By that time disputes had arisen 
and the defendants wanted ‘to resile from 
-the ecmprcmise. The lesrned Subordinate 
Judge then preceeded io do what he should 
Lave dore in the first instanse, namely, 
to make a desree in terms of the award. 
He ealla it, Lowever, a preliminary dtoree 
and this is the orly point in whish his 
judgment is open to question. 

A preliminary objection is taken that 
no appeal lies, the dearee having been 
a decree passed by the Court with the 
consent of parties within the meaning of 
section 96, Civil Procedure Code, Jn the 
eompromise the parties prayed the Court 
to pats a decree in terms cf the geom- 
promite, It ia edmitted that if the Oourt 
had pasred a decree then it would 
haee been a consent dearee. It sesms mere 
heir-splitting io argue that beeause the 
defendants afterwards withdrew their consent 
section b6 does net apply. The parties had 
given their s«onsent to the deoree being 
passed and one party alane was not at 
- liberty arbitrarily to withdraw. If O. XXIII, 
r. 3, applies to the carg the matter is 
perfectly selaar. The ease haying been ad. 
justed by a lawful agreement or compromise, 
the Court was bound to pass a deoree in 
accordance therewith and a deoree so passed 
is not open to attack. The appellant has argued 
that the sompromise cannot be treated as iaw. 
ful, besause, according to him, the Court had 


no power under paragraph 20 of the Sesond. 


Sehedule to | modify the award. This is 


mixing up two entirely distinct matters. 
Whether or not the Court bad power to. 
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pass a decree of a parlienlar kind is ons 
question. The right of the parties to enter 
into a compromise onthe matters in dispute 
between them is quite another. It has 
not been suggested that there was anything 
unlawful or improper in the actual terms of 
the sompromire and the compromise was, 
therefore, clearly a lawful som promise within 
the meaning of O. XXIII, r. 3. The 
difieulty as to the applisation of O. 
XXIII arises from the language of para- 
graph 20 of the: Seeond Sshedule which 
rays that an applieation to file an award 
"shall be numbered and registered as 
a suit between the applieant as plaintiff 
and the other parties as defendants." 
This language leaves it unsertain how far 
it is to be deemed to be a suit for the 
purpose of applying O. XXIII O. XXIII, 
r. 2, has been applied by the Oalentta: 
High . Court in Gauri Shankar y, Martda 
Koer (1). Other cases on the aame side are 
sollected in the judgment of Mr, Justice 
Faweelt in Manilal Mcizlal v. Gokaldas 
Reowjt (2). There is also authority of the 
the Bombay High Court in Harakhbat v. 
Jamnubat (3) fortha view that the words 
in seetion 89 of the Code, which says that, 
save as is otherwise provided by “any other 
law for the {ime being in forse,” referenses 
to arbibration should ba governed by the 
Seeond Schedule, are wide enough to save: 
the provisions of O. XXIII, whieh, though 
contained in the same Oods as the Ssheduls, 
are nota part of it, This view was, however, 
dissented from by Masleod, O. J., in Manilal 
Molzlal v. Gokaldas Rowj? (2). I am disposed 
to agres with the view of Masleod,:O. J. as to: 
the interpretation of sestion t9, but itis not: 
necessary to eallthis section in aid. There ' 
is nothing inthe Sesond  Sshedule forbid- 
ding a compromise or adjustment. It is merely 
that the Sohedule says nothing about it 
It is quite possible to hold without ealling 
in sestion 89 that the polisy of the Legialature 
in diresting that a&pplieationa of this kind: 
shall be registered and filed as suits carries 
with if asa nesessary eonsequenos the right: 
of the parties to enter into a compromise, ` 
Even if O, XXIII, rule 3, were not stristly 
applicable I should still hold with the 


(1) 81 C. 516. 
(2) 59 Ind Cag, 53; 45 B. 245; 22 Bom. L, B. 1048. 
(8) 19 Ind. Cas, 786; 37 B,"689; 15 Bom, L. R, 340, 
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Punjab High Court in Dwarka Das v. 
Krishan Kishore (4) that where all the 
parties are agreed as to some modification 
of the original award it is quita open ta 
them to embody that modifieation 
in a eompromise and ask the Oourt to 
pass a deereo in terms of the compro- 
mise, Jagree with those nuthorilies which 
lay down that the Court has no power 
under paragraph 20 of the Schedule to remit 
an award for re-consideration, but this is quite 
a different thing from giving effeət toa 
modifisation embodied in & compromise to 
whieh all the parties have consented. I san- 


not see that there is anything illegal or ultra 


vires in giving effest to an agraeman$ of thia 
nature, 

It has been suggested that sestion 96 (3) 
only applies when the decres was one whieh 
the Conrt sould legally pasa. This may 
depend upon the nature and extent of the 
illagelity. If a Court had no jurirdiotion 
over the subjeet matter of the suit at all, 
aa for instance if a Revenue Oourt attempted 
to pass a dearea in a purely Civil Court 
matter, it may well be that the desree even 
though pasred by eonsent would baa nullity, 


butwhere the Court is seized of the sabject- 


matter of the suit and the allegation merely 
is that the decree sontravenes some provision 
of law other eonsiderations would apply. 
It has been held, for instance, by the 
Privy Oounsil in Raak of Killikota v. 
Ohattana Sahu (5) that no appeal lies from 
a consent decree even though the snit was 
really barred by limitation, It will also be 
noticed that the restriction suggested is not 
to be found in the language of the section. 
The object of the seation is to prevent the 
parties doing exactly what the appellant is 
doing in this sase, namely, attacking what 
they have themselves agreed to. The only 
illegality alleged in this ease is that the 
Court bad no power to modify the award but 
sonld only either file it or rejest it, The 
modification was in fact made nof by the 
Court but by the partier, but even if I astept 
the appellant’s argument on this point I 
should still be disposed to hold that the 


(à) 61 Ind. Cas. 628; 2 L, 114; 8 L. L. J, 849. 

(6) 66 Ind. Cas, 589, 47 I. A, 
(1920) M. w. N. 860: 39 M. L. J, 68; 28 M. L. T. 971 
32 In W, 260; 24 C. W. N. 1066; 2 U, P. L.R CP, Q) 
322 24 bom, i. BR. 1818 (P, Ou). : 


200; 18 A. L. J. 625; 


INDIAN CASES, 5il 


' deeree was a consent decree from which no 


appeal lies. 

The only point in whieh T think the Court 
below has erred is in calling its decree a 
preliminary desree. This means that if the 
arbitrator refused to make up the seeount 
the Court will proseed to enter into the 
question of account itself. lt has been pointed 
ont in the sourse of the argument that the 
applisation to file the award was made on a 
Court-fee of eight annas only and that the 
only adjudication to whish this fee entitles 
the parties isan adjudisation whether the 
award has been validly made. If the parties 
require an adjudisation on questions of fact 
whieh the award left undetermined they must 
file a suit for that purpose. 

i wonld, therefore, modify the decree of the 
Court below by striking out the words 
"preliminary desree for partition" and sub- 
stituting the words “deeree under paragraph 
21 of the Sesond Schedule of the Code cf 
Civil Prosedura read with O. XXIII, r. 3 
of the same Code," This molifeation will 
not be affected by the preliminary objeetion 
as it was no part of the compromise that tbe 
dearee should be a preliminary desree, As 
my finding is in favour of the respondents 
on the main question at issue Í would allow 
them their aosta in both Courts. 

DaxIgLS, A, J. O.—(January 17, 1922). 
—l was under the impression that 
I had made it alear in my order of 14th 
Desember in this eaae that as the decree 
ofthe Court bslow was declared not to be 
a preliminary deeree, no farther proceed. 
ings could ba taken in the case exsept by way 
of execution, It has been suggested to me, 
however, that my order is capable of a differ- 
ent interpretation, and, therefore, to prevent 
misapprehension aud by way of eorrestion of 
an assidentel omission under agetion 152 of 
the Code of Civil Procedure, I would add to’ 
the deeree to be passed in the oase the words : 
“Thet portion of the partition of 30th May 
1921 which runs ‘the award be sent to the 
arbitrators with the request that they, having 
made the amendment as above, shou!d state 
the amount found due fo each person on 
salsulation aud a desree absolute be passed in 
accordance therewith’ will not be treated as 
forming part of the deeree.” 

In my view the application of 30th May : 
ecntains two prayers:— 

(1) That the award be modified and para: 

» 
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graphs land 2 of the petition of aompromise 
be embodied in the deoree. 

(2) That the award be sent to the arbitra- 
tors to salonlate the amount due to esah 
person and that a desree absolute be passed 
in acecrdance therewith. 

In my view the Court was perfeatly entitled 
to give effect to the first of these requests by 
parsing.a deeree in terms of the award as 
modified by sonsent, The second prayer waa 
an additional prayer altogether ontside tha 
terms of thé award and was an application to 
the Court todo something whieh the Court 
bad no power to do, 

' Kawnalya Lat, J. O.— (January 17, 1992). 
— This is an appeal from a preliminary decree 
prepared in accordance with an award ag 
mcdified by a sompromise filed by the parties. 
The parties élaim to be the heirs of Hakim 
Anwar Ahmad, ard the dispute between them 
in regard tothe distribution of the estate was 
referred to the arbitration of certain persona 
by an agreement executed by them on the 
14th June 1920. That agreement provided 
that the distribution of the estate was 
to ke effeated in aciordanee with the 
Mubammadan Law and that the award 
was to Le made within three months. 

kh On the 13th September 1920 the arbitra. 
tors made an award, determining the shares 
to which eash of the eontending parties 
was entitled ‘and preseribing the manner 
in which the debts and liabilities due by 
the estate were to be discharged. The 
award also stated that the jewellery, held 
by the mother of Hakim Fazal Ahmad, 
was to be treated as her properly and ex. 
eluded from ‘rartition and that the room in 
whish Hakim Anwar Áhmad used to sit 
and work as a physician was to remain with 
Hakim Fazal Ahmad withoni any right of 
transfer but if made no division or allotment 
of the remaining property. 

An application was filed by three sons and 
one of the widows of Hakim Anwar Ahmad 
to file the award, to whioh certain objec- 
tions were taken by the present appellant, 
who ‘is one of the sons of Hakim Anwar 
Ahmad. Onthe 30th May 1921 an applies- 
tion was made by the parties, sgreeing that 
e deerse might be passed in sesordanss 
with the award subject to the conditions 
or modifications entered ix that application 
with eosts and further asking that the peti- 
tion of sompromise might be sent fo the 
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arbitrators with a direation to modify the 
award in accordanse therewith and to state in 
express terms aftar an adjustment of acsounts 
BS to what each party was entitled to get 
and to prepare a final deoree in conformity 
with it, 

The Oourt below recorded the eompromise 
and remitted the award to the arbilrators 
for amendment in accordanse therewith but 
the arbitrators refused to have anything again 
to do with the arbitration, 

The cbjeot of the parties clearly was that 
the award should be sent bask to the arbi- 
trators in order that they might adopt the 
modification suggested by the parties and 
make an actual ‘partition. When the 
arbitrators refused, tha present appel- 
lant asked the Court below under paragraph 
15 of the Seaond Sehednle of the Code of 
Civil Prosedure to set aside the award and’ 
restore the parties to their original position. 
The plaintiffs, however, insisted that a decree’ 
should be passed in accordance with the 
award, as modified by the sompromise, and 


‘that the further proeeedingsia pursuanes of 


the modified award should be taken by ihe 
Courtitself. The Court below adopted the 
latter course and that forms the subject of! 
this appeal, 

Paragraphs 40 and 21 of the Sesond 
Schedule of the Code of Civil Prosedure are 
intended .to provide an alternative remedy: 
for enforcing awards made without the inter., 
vention of a Oourt. The petition to file 
suoh an award is made on a Conrt fee of 


8 annas and the Court is given the authority ` 


in & prosesding vf that kind to enquire 
whether the matter had in fast been referred: 
to arbitration and an award had been made 
thereon and whether any ground suah as 
is referred to in paragraphs 14 or 15 iw 
established. The:Court has power after aneh’ 
an enquiry to order the award to be fled’ 
and to pronounse judgment in ascordanae 
with 16, and upon the judgment so pronounced 
a decres is to follow: but no appeal lieg’ 
from such a desree exsept in s0 far as i6 might 
be in exsess of or not in acsordance with 
the award, Paragraph 21 does not give any 
authority to the Court to remit the award y? 
but it is argued that if the Court ean enguire 
into the grounds mentioned in paragraph 
14, it is presumable that it has the power 
to remit. the award and have the defseta 
found remedied or rectified, It has obviously. 
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bo .power to modify the award itself or try 
the suit, because. paragraph 19 extends the 
provisions of paragraphs 12, 14 cr 15 to 
proseedings under paragraph 17 only, that 
is, to references throngh Court. If it has 
no power to modify the award, it can equally 
have no power to remit the award, besause 
the effeet of the remission and a subsequent 
refusal by the arbitrators to re-consider would 
ba to drive the Court to try the suit itself, 
but no sueh trial is sontemplated by para. 
graph 21. 

The Ocurt oan only order the award to be 
filed or refuse to pass sush an order. In 
Mustafa Khan v. Phulja Bibi (6) it was held 
under sestion 525 of the old Code of Civil 
Prosedure, that the Court had no power to 
amend the award or to remit itfor rc-3on- 
sideration but had the power to file and 
enforce it or to rejest the applisation. In 
‘Hodgkinson v. McMillan (7) it was held that 
an award whish was provisional or indefinite 
could not be enforsed under seetion 525 of 
‘the old Code of Civil Prosedure. It was 
not even remitted. In Dandekar v. Dandekars 
(8), Thirutengadathtengar v. Vaidinatha Ayyar 
(9) and Narsing Narain Singh v. Ajodhya 
‘Prosad Gingh ( 0) a similar view was taken. 
Ta Kung Lal v. Banwari Lall (11), Dinabandhu 
Jana v. Ohintamont Jana (12) and Dhanpat 
‘Rai v. Kahn Devi (13) it appears to have 
been reeognised that the Court bad no 
power to remit the award to the arbitrators, 
if any matter waa left undetermined, or, as 
ths last two decisions show, to file 
an award ia part, even if that part 
was separable from the rest. In Sabttree 
Dabi v. Promoda Prosad Ohatlerje (14) it 
was held that the pre-exieting law was not 
altered in this respeet by the new Code, 
The language of paragraph 21 is in this 
respect subatantially the same as that of 
ssction 826 of the old Code of Civil Pro. 
eedure. The old Code provided that if no 
ground sush as was mentioned or referred to in 


. (6) 27 A. 526; 2 A. L, J. 416; A. W.N 
' (7) 2 Ind. Cas. 304; 6 A. L. J. 407. 
* (8)6 B. 663; 3 Ind, Dec. (N. &.) 896, 
. (9:929 M, 803. 
(10) 18 Ind, Cas, 118; 16 0. L. J. 110; 16 C. W. N. 
255. 
11) 48 Ind. Cas. 711: 4 P. L. J. 394. 
12) 26 Ind. Cas, 697; 19 O. W. N. 476, 
i (8) 28 Ind. Oas. 423; $0 P.R, 1014; 31 P.L, R. 
3914; 1L;P. W. R. 1914, 
| (14) 19 Ind Cas, 941; 21 C. I, J, 248. 
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seation 520 or sestion 521 was shown against 
the award, the Court should crder it to be filed: 
and sush award would then take effeet in 
the same way as an award made through 
the Court. Paragraph 21 empowers the Court 
to order the award to be filed and to pro- 
nounce judgment in ascordanse with it and 
adds that upon the judgment so pronounced 
& Gesree shall follow, but no appeal shall 
lie from sush decree éxsept in so far as the 
decree is in exees3 of or nof in aecordanse 
with the award. The lastelaure only eon- 
templa'es cases whera a decree might be 
erroueously made in exeess of or not in ae- 
cordance with the award. à 

A fresh trial by the same arbitrators or 
another set of arbitrators or by the Oonrt 
would hardly fall within the ssope of such 
a proeeeding. If the award is a good 
award the law gives the party in 
whose favour it is made a summary method 
of euforaing it. If it is not a good award 
the law refuses to enforce it ag sush and 
leaves the parties to seek saeh other remedies 
as may be open to them. 

The learned Counsel for the plaintiffs re- 
spondenta contends that the Court ta eompetent 
to modify the award by consent or to remit ih 
to the arbitrators, if both the ‘parties so 
desire it. The sompromise stated that the 
entire sum of Ra. £00 left for the conalrus- 
tion of a mosque and Rs. 150 out of the 
amount left for payment to Musammat 
Masuma shonld be applied to the satisfas- 
tion of a certain deeree, and it neked that 
a d«eree might be passed in saesordanes 
with the award subjeet to the terms of the 
eompromise and the award remitted to the 
arbitrators for modification of what eash 
party was entitled to. The effest of the 
compromise to my mind was to substitute 
for a portion of the award a new contract 
but that sontraet eannot be enforsed in a 
proceeding meant only to enforce the award 
as it stood, if it was good and valid. In 
sash a prosceding, the filing of the eompro- 
mise has the effect of stopping the neeessity 
of making an enquiry into the grounds’ urged 
against the validity of ‘the award, bat the 
Court eannot give effect to the substituted 
contract in whole or in part, specially 


where that part is not separable, or remif 


the award to the arbitrators for making the 
modifestion desired, mush less make the 
modifivation itself, when tke erbitratorg 
= A i + - ^ f 


' refuse to do No. 


tion, 


. the present Ocde of Civil Proesdure. 


814 
FAZAL AHMAD v, ENAYAT AHMAD, 


Under paragraph 15, an 
award remitted under paragraph 14 becomes 


void on the failure of the arbitratiors to 


re-consider it, and the Court has to try the 


suit itself. it paragraphs l4and 15 apply, 


the award became tpso facto void when the 
arbitrators refused to modify or re sonsider 
it, and the Court, sould not passa decree 
in aceordance with it as modified by the 


_ sompromixe after such refusal. 


Under section 96, slauee (3), of the Code 
of Civil Procedure, an appeal dces not lie 
from a corsent-desree but section 89 lays 
down that, save as provided by the Indian 
Arbitration Act, 1899, or by any other law 
for the time being in forse, all references to 
arbitration whether by an order in a suit or 
otherwise and all proeeedings. thereunder, 
shall be governed by the provisions con- 
tained in the Second Schedule.. That Sche- 
dule gives a right of appeal where a deoree 
is in exeess of the award or not in conformity 
with it, Seetion 104 gives similarly a right 
of appeal from an order filing or refusing 
to file an award, The Second Schedule is 
complete in itself, exsept in regard to 
matters about which it is silent or which 
are not inconsistent with it. The restrieted 
power given tothe Court by paragraph 21 
cannot be enlarged by a refererce to ar ything 
outside the Sehedvle. 

The decisions in Dwarka Das vw. 
Erishan Kiskore (4) and Manilal Motilal v. 
Gokoldos Howgi (2) do rot help a right solu- 
The former merely follows an earlier 
desision of the Punjab Chief Court and 
does not take into aescunt sestion £9 of 
The 
latter deals with a referanse made out of 
Court about a matter then being litigated 
ina pending snit. The sompromise filed in 
Court might still be a good contract binding 
on the parties so far as it modifies the 
award, bnt if cannot ba enforced in this 
proseedirg in substitution or modification of 
the award. It asks the Court to do more 
than it has the power to do. 

Theappeal should, in my opinion, be allowed, 
but in view of the eirsumstances, the parties 
ought mot to be allowed their costs in any 


. of the Courts. 


KaxuilYA Lar, J. O. anp DANIELS, 
A. d. O.—(Junusry 17, 1992).—1n this 
case we differ on the question whether a 
Qourt is eompetent on an applisation 
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under paragraph 20 of the Second Sehedule of 
the Code of Civil Prosedure, 1108, to pass 
a deeree on an award as modified by the 
eompromise filed by the parties and whether 
an appeal lies from the decree so passed. 
We assordingly refer these questions for 
decision of the Second Additional Judieial 
Commissioner in accordance with sestion 98 
of the Code. 

LYLE, A, J. O, — ( March 16,1922).— The fol- 
lowing question of law which has arisen in 
Miscellaneous Appeal No, 52 of 199! and with 
regard to which the Judges composing the 
Benah trying that appeal differed in opinion 
bas been referred to me under seetion 98 of the 
Code of Civil Procedure :— 

Is a Court competent on an application 
undér paragraph 20 of the Second Schedule 
of the Code of Civil Prosedura, 1908, to pass 
a decree on an award as modified by the 
compromise filed by the parties and does an 
appeal lie from the desree so passed ? 

The learned Counsel for the appellant 
wished to discuss sll the facts in the cess 
and to argue the whole appeal before me, 
but in view of the terms of the refereneae 
and of the provisions of section 98 (9) of the 
Code of Civil Proesdure I do not think that 
he is at liberty to do co. Under section 
575 of the old Code of Civil Prosedure 
when the Judges eom posing the Bench differ- 
ed in opinion on a point of law the whole 
appeal was referred to one or more of the 
cther Judges of the same Court and was 
decided in aseordauce with the opinion of the 
majority of all the Judges who had heard 
the appeal, including those who first heard 
it. The law las been very definitely altered 
by seetion 98 of the present Code which 
provides that when the Judges composing a 
Bensh differ in opinion on a point of law 


‘they may atate the point of law u on which 


they differ and the appeal shall then be 
heard upon that point only by one or more 
of the other Judges and such a poirt shall 
be decided acsording to the opinion of the 
majority of the Judges who have heard the 
appeal insluding these who firat heard it. 
As the law at present s‘ands the whole 
appeal is not referred but only a point of 
law ag stated by the Beneh and the Jndge 
to whom the referense is made is at liberty 
to express an opinion on that point of law 
only. Of course referense may be made to 
the fects if it be neeessary for the purpose 
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of elusidating the point of law stated in 
the referenae, but the Roferring Judge is 
not, a3 the law at present Stand, at liberty 
to exprexs an opinion on the fasts, or on 
any point of law outside that stated in 
“the referense. In the present ease the 
: ‘point upon which the learned Judges eom- 
posing the Bensh have differed has been 
. Stated in general terms in the referring 


order and that being so no referense to the. 


fasts of the ease is necessary or permissible. 

" Sestion 89 of the Code provides that 
. Save in so far as is otherwise provided...... 
eby any other law for the time being 
' in force, all referenses to arbitration, 
whether by an order in anit or otherwise, 
and all proseedings theraunder, shall be 
governed by the provisions contained in the 
Second Schedule.” Paragraph 20 of the 
Second Schedule refers to an applisation 
for filing an award made without the 
intervention of 2 Court and paragraph 21 
provides that: “Where the Court is satisfied 
that the matter has been referrad to 
arbiration and that an award has been 
made thereon. and where no ground sush 
as is mentioned or referred to in paragraph 
. 14 or paragraph 15 is proved, the Court 
shall order the award to be filed and shall 
proceed to pronounse judgment according to 
the award.” The question under reference 
. is whether in the ease of such an award 
the power of the Court is limited to ac- 
septing or rejesting the award as it standa 
or whether the Court can ascept the award 
as modified by a eompromise. The learned 
Oounsel for the appellant admits that when 
an objection is taken on any of the grounds 
referred to in paragraph 14 or paragraph 
15 of the Sshedule the parties ean coma 
io a eompromise in respect of such objes- 
tion and the Court is bound to reject or 
ascept the award in accordancs with sush 
eomprontise. 
may enter into & compromise as to any 
question which properly arises in an ap- 
plication made under paragraph 20 to file 
an award but he urges that. the Court has 
ho jurisdiction to cinsider any compromise 
by which an sward is altered or amended. 
He urges that the Court has power only to 
ascspt or reject the award and its jurisdie- 
tion cannot be extended by any agreement 
entered into between the parties He has 
referred to tworulings; Mustafa Khan y, 
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Phulja Bibi (6) and Sabsiree Dabi v, Promote 
Prosad Ohhattaries (14), bat neither of these 
ralings lends any support to his contention. 
They are merely authority for the proposi- 
tion that when an applieation has been 
made under paragraph 20 of the Sehedule 
the Court has no powar to refer the award 
back to the arbitrators, a proposition which 
is not denied by the learned Counsel for 
the respondents, The position taken up by 
the learned Counsel for the appellant is 
that undar paragraph 21 of the Schedule 
the power of the Oout ia limited to 
filing or rejecting the award as it ' stands 
and it has no powar to file an award as 
modified by a compromise and reliance is 
placad on paragraph 21 (2) of the Schedale 
which provides for an appeal from any 
decree passed im excess of or not in ac- 
cordanes with the award. It is urgal 
that if the Court has no power under the 
provisions of paragraph 21 to modify tha 
award an agreament between the parties 
cannot give it the power to do so. He 
refers to Mr. Daniel's order of tha 17th of 
January .1922 and argues that if by eonsont 
of parties the Court had power to give 
affast to the first prayer mentioned in 
that order it would follow that ib had 
power also fo give effect to the second 
prayer mentioned in theordar. This argue 
meni is elearly fallacious. Tha firat prayer 
is merely that the award as modified not 
by the Court bat by tha parties the nselves 
should be filed. The Court is noi asked 
to adjadicate in any way but merely to 
file the award as modified. The second 
prayer is that the award should be sent 
back to the arbitrators with direstions to 
caloulstes the amount due to each person 
and that a dscrae should bs pavwad in 
accordance with their finding. No agreement 
between the parities could operate to: give 
tha Court power to call upon the arbitra- 
tora to make a fresh award, The two 
prayers are altogether different in nature 
and it is absurd to argue that if the 
Court has powar ba grant one of the 
prayers it has power also to grant the 
other. 

The question really is whether the pro- 
visions of r, 3 of O. XXIII are applisable 
in tha casa of an applieation under para- 
graph 20 of the Sshedale to have an award 
filed, The learned Oounsel for the appel. 
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Jant..argues: .thab this rule. being one 
of tha general provisions of tke Code is 
not applieable, beeause it confliets _ with the 
special provisions óf paragraph- 21 of. the 
Sehedule in so mush as, ifapplied, it would 
operate -to, enlarge the powers of the Court 
expressly stated in that paragraph. With 
this view I- am unableto agree. The Sesond 
Sehédule:of the Code contains special pro: 
visions governing arbitration proseedings but 
jt is, ga mneh a part of the Code as O. 
XXIL, r. 3. -It is not exhaustive and must 
be read with the-; cther provisions of the 
Onde, for. example in order to enable the 
Court. to deeide whether any ground such 
as is referred to in paragraph 14 or para- 
graph 15 is proved the procedure prescribed 
hy the Oode must be followed. And the 
provisions. with regard to appeals from 
orders passed in arbitration proceedings are 
eontained. not in the Seeond Sehedule but 
in seetion 104 of.tbe Code. Parsgraph 20 
of ihe Sehedule provides that an eppli- 
eation to have an award filed "shell be 
numbered and: registered as a suit," and 
that being so it seems to me that all pro: 
ecedings in enits allowed by the Code whieh 
da not require adjudieation by the Oourt 
dan; he taken on' eneh an applisation. A 
Court cannot of its own motion or ty ad- 
judieation modify the award but where 
there is & lawful agreement between the 
parties modifying the award the Court is 
bound. to recognise such an sgreement and 
fo pars a deeree in se«ordance therewith, 
Had. it been intended that r. 3of O. XXIII 
should not be applisable to cases registered 
as anite under-paragraph 20 of tha Second 
Schedula.we should haveexpested an expresa 
provision to this effect in the Code just in 
the same. way as by r. 4 of O. XXIII it has 
been. declared not.to be applicable to any 
proceedings in exeeution of a deeree or order. 
`- There-is authority for the proposition that 


award made without: the intervention of the 
Court has been made and a sompromise 
anbsequently entered into between thé parties 


it eeems absurd to bold that the Court to 
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which the applieation is made is bound to 
ignore the sompromise and to psss a deeree 
in terms of the original award if that award 
ia not defestive on any of the grounds mene 
tioned in paragraph 14 or paragraph 15 cf 
the Sahedule. This would be the result of 
holding that the Schedule was eomplete 
in itself and that the provisions of O, 
XXIII, r. 3, were not applicable to sueh pro- 
ceedings. 

It is admitted by the parties that if the 
Conit can pass a decree on an award as 
modified by a compromise filed by the parties 
no appeal would lie from a decree so passed 
except in so far as the desres was in excess of 
or not in aesordanse with the award ag 
modified by the compromise, My answer, 
therefore, to the reference is that a Court is 
competent on an application under paragraph 
20 of the Sesond Sehelule of the Code of 
Civil Prosedure to pass a desree on ab award 
as modified by a lawful eompromise filed by 
the parties and that from a‘deerge so passed no 
appeal.lies except in so far as the deeree is in 
excess of or not in aesordance with the award 
so modified. 

Let this opinion be laid before the Bench. 

KaxHarya Lar, J.O, anD Lur, A. J. O, 
(March 29, 1992.)—In view of the opinion 
obtained under gestion 98 of the. Code of 
Civil Prosedure we modify the deoree of 
the lower Oourt to the extent that for 
the wcrda “preliminary decree for partition” 
the words "deeree under paragraph 21 
of the Sesond Ssheduls of.the Code of Civil 
Pros»sdure read with rule 3o0f O. XXIII 
of the same Code" shall be substituted and 
that that portion of tbe petition of the 
30th of May 1921 whieh runs "and that 
the award be sent to the arbitrators with tte 
request that they, having made the amend. 
ment as above, should state the amount found 
due to each person on ealeülation and a decree 
absolate be passed in aecordanes therewith” 
shall not be treated as forming part of 


the deeree, The respondents will get their 
eosts in both Courts. : 
W. C. A. 


Lower Court's decree modified. . 
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t.. BOMBAY HIGH COURT, 
' Oivi ExtRaogpinzny ÁrPLICATION No. 35 
: cr 1921. 

July 1, 1921. 

Trait: ;— Sir Norman Maeleod, Kr., Chief 
Justiee, and .Mr. Justice Shah. 
UTTAMBAM VITHALD AS- PLAINTIFF 
— APPLICANT 
COrsus 
- THAKORDAS PARSHOTTAMDAS— 

: DEFENDANT — ÜPPONEMNT, | 

Civil Procedure Code (Act V of 1908), O. VI, r. 1á— 
Plaint signed and presented by servant of plaintiff — 
Authority of servant not proved—Suit dismissed — 
Application to High Court—Exmtraordinary jurisdiction. 

Plaintiff sued to recover a certain sum -of money 
from the defendant. The plaint was signed by an 
unauthorised servant of the plaintiff inatead of by the 
plaintiff himself. When this fact came to the notice 
of the Court, it dismissed the suit. The plaintiff 
moved the High Court in the exercise of its extra- 
ordinary jurisdiction: 

Held, setting aside the decree of the lower Court, 

a) that if the plaintiff had applied to sign the 
plaint and present it on the day of the dismissal of 
the suit, he should have been allowed to do s0; 
. (2) that he should be given the opportunity now 
of having his suit considered as if it was filed on the 
day of its dismissal subject to the question of 
limitation, 

Applisation under Extraordinary Jurisdio- 
tion against the deaision c£ the First Class 
Subordir ate Judge, at Surat, 

Mr. G. N. Thakor, for the Applisant. 

Mr. M. B. Dave, for the Opporent. 

JUDGMENT.—T' e plaintiff sued torecover 
the balance due in Sambat 1973 from the 
deféndant and the price of goods supplied 
in Sambats 1973 and 1974, and for a 
further emount of Rs.35 odd, The plaint 
was rat presented on the 28rd Oastober 
‘1920 sigred by Vithaldas, a servant of the 
plaintiff, while the Vakilpatra of the 
Vakil was also signed by Vithaldas. When 
these faste came to the motias of the Judge 
on the 3rd Desember 1920, he found that 
the plaint was not properly signed ard not 
properly presented by the plaintiff, and that 
the Pleader presenting the plaint was nof 
duly authorised, and, therefore, dismissed 
the suit with costs. We think he was right 
in holding that the plaint was not duly 
presented and not duly signed, as the 
plaintiff made no effort to prove that 
Vitbaldas was his recognised agent trading 
on his behalf while he was away from the 
jutisdielion. But we think that if the plaintiff 
had applied to be allowed to sign tha 
plaint - and ' present if on ‘that day, 
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he should have been alioxed to do so.' 
Then, of course, the question of limitation 
would arise., We have nothing todo at 
present with that. So that to that extent 
the Rule will be made absolute, the deeree 
dirmissing the snit will be set aside and the 
plaintiff will have an cpportunity of having 
hia suit sonsidered aa if it wes filed on the 3rd 
Dacember 1920. The plaintiff mutt pay the 
costs up to date. 
W. C. A 
Rule made absolu'e, 





OUDH JUDICIAL COMMISSIONER'S 
COUR". 

Secoxp Ü.vin Arpsst No. 229 or 1921. 
Desember 23, 1921. 
Pressnt :— Pandit Kanhaiga Lal, J. C. 
K&NHAI LAL ano OTHERS—PLAINTIYF i 
— ÁPPELLANTS 
versus 
RAM RATAN AND anotazr—Deranpants 


— RESPONDENTS. 
Hindu Law— Gift fram father— Property, whether 
self-acquired in hands of donee, 


In the absence of any express limitation or con- 
dition to the contrary, all property obtained by gift 
or devise becomes self-acquired in the hands of the 
Gonee or devisee. Consequently, any property 
obtained by virtue of & gift from the father, grand- 
father or great-grandfather would be self-acquired 
in the hands of the donee if ib was not ancestral 
property inthe hands of the donor or was acquired by 
him jo detriment to the joint estate. [p. 218, 
col, 2 


Appeal against the desroe of tho Diatrist 
Judge, Gonda, dated the llth June 192', 
upholding that of the Subordinate Judge, 
Gonda, dated the 28th February 1921. 

Mr. Aditya trusad, for the Appeliants. 

Mr. Bisheshwar Nath Srivastava, for Responda 
ent No, 1. l 

JUDGMENT.—The dispute in this appeal 
relates toa O-pies share of certain property 
and the question for sonsideration is whether 
the plaintiffs are bound by the transfer of 
the said share made by their father, Ajadhia, 
in favour of Ram Rattan. Tae allegation 
of the plaintiffa was that the said share 
formed part of the joint family property 
belonging to them and their father; that 
the latier had no right to sell the same 
and that they were not in any way benefited 
by the sales effected by him, The defenca 
was thatthe property in qu:stion was the 
exolusive property of Ajudhia and that the 
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Bales in question had been made for legal 
nesessity and for the benefit of the family, 

Tne Court of first instanee found that the 
property in question was the self.asquired 
property of Ajudhis, having been obtained 
by him by virtue of a gift made in his favour 
by his brother, Sarju; that tha sale desd 
of the 25th August 1911, was binding on 
the family and that Hs, 166 ont of the sale- 
dead of the 2nd September 1912, wera taken 
for legal neeessity. The lower Appellate 
Court upheld the view that the property 
eomprised in the two sale-deeds was not 
ancestral. 

16 appears that Fakir, the father of 
Ajudhia, was the owner of an §-annas share 
in the village Dhondhupur. He had four 
sons, Bhagan, Sarju, Ajudhia and Mathura. 
Mathura died in his lifetime, leaving a son, 
Jhingur. Fakir gob mutation of names 
effested-in his lifetime in respeet of his 8* 
annas share in favour of his three sons, 
Bhagan, Sarju and Ajudhia, and his grand. 
son, Jhingur, in equal portions. In the 
khewat prepared for 1315 Fasli it was resited 
that mutation of names waa effected in 
pursuanss of an oral gift (Exhibit A 22). 
Ajudhia thus became the owner cf a 2-annas 
share. On the 22nd July 1910, Sarju made 
a gift of 8-pies out of his 2-annas share to 
Ajudhia (Exhibit A-4). The total share of 
Ajudhia thus amounted to 2-annas 8.pies, 

On the 27th September 1910 Ajudhia 
sold a 4-pies share to Lachman, dessribing 
the same as his ansestral and self-asquired 
property (milhiat maurust wa paida kar a 
khud) (Exhibit 12). The sale was stated 
to.bave been made to pay sertain prior debts 
and for other nesessary expanses. On the 
26th August 1911 hə sold another 4 pies 
shere to a person named Ram Rattan, dea. 
cribing himself as the owner and possessor 
of the same without any specifieation as to 
the mapper in which he had aequired his 
title (Exhibit A 1). The sale was s'ated 
to have been made for his personal necessity 
(zarurat khud). On the 18th Oetober 1911 
he sold another 6-pies share to certain 
persons, describing himself as the owner and 
possessor of the same without spesifying 
how he had cb'ained the same (Exhibit 10). 
That sale was stated to hava been mace 
for the purchase of sertain property and 
for other neecssary expenses. On the 22nd 
May 1912 he again sold a S-pies share 
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to į the same persons, deseribing it in the 
game manner (Exhibit 11). No  nesessity 
was mentioned for the sale. On the 2nd 
Septembsar 1912 he sold a 2 pies share to 
Ram Rattan without specifying how he had 
acquired it or mentioning the nesessity for 
the sale (Exhibit A-2). He had thus sold 
l.anna 10-pies out of his 2 annas 8-pies 
share. Tha validity of the sales of the 26th 
August 1911 (Exhibit A 1) and the 22nd 
September 1912 (Exhibit A-2) is now in 
question, 

It ia well settled that, in the absenoe of 
any express limitation or condition to the 
sontrary, all property obtained by gift or 
devise besomes sslf.asquired property in the 
hands of the donee or devises. Consequently, 
any property obtained by virtue of a gift 
from the father, grandfather or great-grand- 
father would be self-aequired property in the 
hands of the donse, if ib was not ancestral 
property in the hands of the donor or was 
asquired by him without any detriment to 
the joint estate. In Baz Diwak v. Patel 
Bechardas (1) it was held that where a 
property was given jointly to two peraons 
living as members of & joint Hindu family, 
each donee took an interest in the property 
whieh parsed to his heirs at his death, and 
not tothe other donee by survivorahip. In 
Kishori Dubain v. Mundra Dubain (2) it was 
similarly held that where a gift was made 
in favour of several persons living jointly 
it did not follow that they took sueh prop: 
erty as joint property. 

The gift in this instanes is deseribed as 
oral but as if is said to have bsen made 
before 1315 Fasli in favour of several donees 
who asecepted the same and suoteeded in 
obtaining mutation of names in their favour 
and retaining possession so long, sush defest 
as might originally have existed owing to the 
absenee of a validly exeeuted and registered 
deed was perfested by the length of possession 
retained by them, 

By the same oral gift the other membera of 
the family were given a 2-annas share eash, 
It is admitted that the entire 8 annas share 
was asquired by Fakir by purshase from 
eertain persons in 1873 and was his self- 
acquired property. The 8.pies share obtain- 
ed by Ajadhia under a gift made by Sarju 
was similarly sslf-aeqaired property in the 

(1) 26 B. 445; 4 Bom. L, R. 102, 

_ (2) 10 Ind. Qas, 565; 33 A. 055; 8 A, Le 1.9767, 
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hands of Adjudbia. The plaintiffs have, there- . 


fore, no right to question the sales effected 
by their father of property which he had ob- 
tained in the manner aforesaid from his 
father and brother. 

It is unneceseary to determire whether the 
8-pies share sold formed part of the property 
obtained by Ajudhia from his father or 
represented the sbare whieh he had obtained 
by gift from his brother. 

The appeal fails and is dismissed “ with 
costs, 

N. K. 

Appeal dismissed, 


CALOUTTA HIGH. COURT. 
LlRTT2ES Parent ÁPPxaL No. 49 or 1920. 
August 18, 1921. 

Fresent ;— Justise Sir Asutosh Mookerjee, 
Kr., and Mr. Justise Panton. 
ISHAN CHANDRA BAKSHI— 
PLAINTIFF— ÀPPELLAMNT 

versus 
`~ SEFATULLA SIKDAR AND OIHERS— 


DEFENDANTS— B ERPONDIENTS, 

Bengal Tenancy Act (VIII of 1885), ss. 150, 161, 
167— Adverse possession—“Encumbrance”, meaning of 
— Construction of Statutes—Courte to follow long 
established decisions, 


The word “encumbrance” in sections 159 and 
161 of the Bengal Tenancy Act includes statutory 
title and interest acquired by a trespasser by adverse 
possession ofa part ofthe lands of the defaulting 
tenure or holding, and such an encumbrance cannot 
be annulled in any manner other than what is pro- 
vided in section 167. [p. 222, col, 2.] 

(Case-law considered.) 

Where an Act of Parliament has received a judicial 
construction, putting a certain meaning on its words, 
and the Legislature in a subsequent Act in pari 
materia uses the same words, there is a presumption 
that the Legislature used these words intending to 
express the meaning which it knew had been put 
upon theaame words before, and unless there is some- 
thing to rebut that presumption, the Act should ba 
so construed even if they were such that they might 
"FS have been construed otherwise.[ p. 222, cols, 
1&2 

Mersey Docks and Harbour Board v. Cameron, (1864) 
11 H. L. Cas. 448 at p. 480; 20 O. B, (N. s.) 66; 86 L. J. 
M. C. l; 11 Jur. (N. 8.1745; 18 W. R. 1089: 11 E. R. 
1405; 12 L.J. (N, 8.) 4t3; 146 B, A. 256; 14 E. R, 1024, 
applied, i 
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Ruckmaboye v. Lulloobhoy, b M.I, A, 284; 8 Moo, P. 
O. 4; 1 Sar, P. O. J. 427; 18 E. B., 884; 14 E. R. 2; 97 
E. R. 1, Campbell, Ez parte, Cathcart, Im re, 11870: 5 
Oh App. 703: 23 L., T, 289; 18 W. R. 165 , referred to. 

Courts should be reluctant to dissent from the 
view expressed in long established decided cases, 
[p. 222, col. 2.) 

Young v. Robertson, (1802) 4 Macq. 814 at p. 845; 
8 Jur. (N. s.) 826: 181 R. R. 788, Owners of Steamship 
Mediana v. Owners, Master and Crew of Lightship 
“Comet”, (1900) App Cas. 113; 69 L, J. P. C. 85; 82 
L. T. 95; 48€ W. R. 398; 9 Asp. M. C. 41; 16 T. L, R. 
194, Kreglinger v. New Patagonia Meat & Cold 
Storage Co. Lid, (1914) A, C. 25; 88 L, J. Ch. 79; 
109 L. T. 802; 68 S. J. 07; 81 T. L. R, 114, relied on. 


Letters Patent Appeal against the decree 
of Mr, Justice Newbould dated the llth of 
May 1920, in Appeal from Appellate Desrea 
No. 1580 of 1918. 

FACTS appear from the judgment. 

Babu Surendra Ohandra Sen, for the 
Appellant.—The question for your Lord- 
ships! consideration in this appeal is whee 
ther the title by adverse pcssession sequired 
by the defendants against the tenants is 
an ineumbranee within the meaning of seeticn 
159 of the Bengal Tenancy Ast. My sub- 
mission is that as soon as the statutory title 
by adverre possession against the tenants 
was complete, the adverse possessor became, 
in reality, a eo.owner of the tenants and in 
sueh sireumstanees the question of eneum- 
branee or no eneumbrance hardly arises. 
The interest of a co owner eanrot be 
charaeterised as an evcumbrause upon the 
interest of another co-owner. The term 
encumbrance’ implies that the interest of 
the holder cf the encumbranee is inferior in 
degree to that of the owner. But the 
interest of the adverse possessor, when it has 
ripened by prescription, is of the same 
nature as that cf the true owner and is, 
therefore, not an eneumbrance upon the 
interest of the true owner. Refers to Kumar 
Kalanand Singh v. Syed Sarofat Hossein (1), 
Rahim ud-Din v. Bhabangana Debya (2), Bas. 
kuntha Nath Hai v. Basanta Kumari Dasi (3), 
Aftar Ali v, Brojendra Kishore (4), Jitendra 
Kumar Pal v. Mohendra Ohandra Sarma (5) 
and Mohim Chandra Deb v. Pyare Lal Das (6). 


(1) 12 C. W. N. 628, 

(2) 1 Ind Cas. 8); 180. W. N. 407. 

(3, 84 Ind. Cas 946; 23 O, L. J, 154. 

(4) 87 Ind Cas. 262; 24 C, L. J. 60. 

(5) 37 Ind. Cas. 289, 24 C. L, J. 62, 

(6) 39 Ind, Cas. 213; 25 Ọ. L. J, 99; 210, W, N, 
637; 44 C, 412, 
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. Babn Basanta Kumar Bose (with him Habu 
Birds. Banerjee), for tha Respondents.— 
Having regard to the long line of desisions 
as to the meaniug of the term "ensum. 
brángs," ibis now 620 late for my learned 
friend to eontend that the statutory title of 
the adverae possessor is nob au inoumbransea 
within the meaning of sestion 159 of the 
Bengal Tenancy Ast. This term doss not 
find a plise for the first tims in the Bangal 
Tenansy Act and has bean usei by the Indian 
Legisla' ure more than onea iu the statatory 
provisions in a well recognised sense. See 
Gatul Bagdi wv. Debendra Nath Sen (7). See 
also Moteuddi Biswas v. Ishan Ohandrs Das 
(8) and Kalikonanda Mukherjee v. Bipro 
Das Pal (9). The word “incumbranca” as 
usad in sections 159 and 161 of the Boogal 
Tenansy Act has baen interpreted, by a 
long ‘series of desisions, to inslude the 
statu‘ory title aequired by « trespasser 
by alverse possession. Sea  Moizudds 
Biswas v. Ishan Ohandra Das (8), Gokul Bagdt 
v. Debendra Nath Sen (7), Arsadulla v. 
Munseb Alt (10), Bhuson Ohandra Groth v. 
Srakantz Banerjee (11), Satish Ohandra v. 
Munjamali Debi (12), Monmotha Nath Mitter 
v, Anath Bundhu Fal (13). 

- Baba Surendra Ohandra Sen replied. 

“JUDGMENT,—This is an appeal under 
clause lo of the Loatters Patent from the 
judgment of Mr. Justice Newbculi in an 
Appeal from Appellate Deorsa in a suit for 
resovery of possession of land on declaration 
of title.’ The plaintiff alaimed the disputed 
land as incladed in an oacupansy hold- 
ing held by one Biswambhur Bakshi at 
an annual rent of Rs. 6-4-0 under the 
Sinha Rays who were teoura-Lo'dera under 
the Raja of Digbapatyo. The ossupaney bold- 
ing was sold in 1900 in exeeution of a desree 
for arrears of rent, when it was purchas- 
el by one Prosanna Chandra Bhattasharjya. 
His representatives made default in the psy- 
ment of rent, and ihe ossupansy holding 


"(D 11 Ind. Oas. 453; 14 C. L. J. 186. 
- (8) 7 Ind. Cas. 849; 150. W.N. 708; 18 C. L. J. 
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(9) 26 Ind, Cas, 480; 210. L. J. 235; 19 C, W. N, 
18 at p. 20. 

ao 14 Ind. Cas, 849; 16 C, L. J, 539; 18 O. W. N. 
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(11) 33 Ind. Cas. 957; 23 0. L. J. 485; 21 O, W N, 
155: 45 0, 706. . 

112) 15 Ind. Oas. 869; 37 0. W. N. 340. 

UB) 61 Ind, Cas. 469; 25 C. W, N. 106, 


was again sold 


in exeeution of a deeree 
for arrears of rent on the 23rd April 1913 
when it was purchased by the landlords 
themselves. The plaintiff took sattlement 
from the landlords on the 24th February 
1915, but was unable to obtain possession 
of the disputed area. The result was the. 
institution of thissnié on the 10th January 
1916. The defendants resisted the claim 
on the ground that the traetin suit never 
formed part of the ocsupaney holding held 
by Biswambhur Bakshi under the Sinha Rays 
and was in reality ineluded ina tenancy 
held by Biawambhur Bakshi and Gobinda 
Bakshi at an annual rent of Ra. 9-4-0 payable 
directly to the Raja of Dighapatya. The 
question eonsequently --arose, whether the 
disputed lani was ineluded in the tenansy 
of Rs, 0.4.0 hell by Biswambhur Bakshi 
under the Sinha Rays or in the tenaney 
of Rs, 9.4.0 held by Biswambhur Bakshi 
ard Gobinda Bakshi under the Raja cf 
Dighapatya. The Trial Court answered 
this question in favour of the  plaint. 
iff and desreed the suit, On appeal the 
Sybordinate Judge did not determine this 
quostion, but held that, on the assumption 
that the land was included in the tenancy of 
Rs, 6.4.0 held by Biswambhur Bak ihi under 
the Sinha Rays, the de'endaníts and their 
predezessors had acquired a title by alvoerse 
possession whish eonstituted an incambaranee 
and could have bean, but had not beer, annulled 
by the grantor of the plaintiff wader section 
167 of the Bengal ‘Tenaney Aet, read with 
gestion 159, The Subordinate Judge found 
upon the evidonae that, on the 2lat May 18.6 
one Abinash Chandra Bhattasharjya, in 
exeoution of a mortgage deeree held by hii 
against Biswambhur Bakehi and Gobinda 
Bakshi, purehased their tenanoy of Rs. 2-4-0 
under the Raja of Dighapatya, that on- the 
29th November 1898 the .purehaser trans- 
ferred the tenancy to Harinath Mookarjes 
(one of the defendants in this suit), and 
that, sinse the mortgage sale of 1896, Abinash 
and thereafter Harinath had been in posses- 
sion of the disputed land as, ineluded in the 
tenansy of Rs, 9.4.0. The Subordinate 
Judge further found that neither Pro- 
sanna Chandra Bhattacharjya nor his 
guseessors-in-interest. aver posssssed the land 
&8 insluded in the tenaney of Re. 64-0 held 
by Biswambhur Bakshi under the Sinha 
Raye, On these findings, the Subordinate 


* 2 
Vel, LXVII] 
ISHAN CHANDRA BAKSHI t, SRFATULLA SIKDAR, 


Judge held that the defendants had sae. 
quired a good title by adverse possession 
from 1900 when Prosanna Chandra Bhatta. 
charjya besame the purehaser at a rent- 
sale-till the 23rd April, 19.3, when the 
grantors of the plaintiff purchased at another 
rent-sale. The question thus emerged for 
sonsideration, whether the statutory title 
by adverse possession acquired by the 
defendants against the tenant for whose 
fault the holding of Hs. 6-4-C was brought 
to sale, was an ineumbrance within the 
meaning of section 159 of the Bengal Tenansy 
Act whieh the. purehaser at the rent-sale 
was sompetent and bound to annul in the 
prescribed methcd, namely, in the manner 
directed in section 167. The Subor- 
dinate Judge answered this question in the 
affirmative, ánd his view has been approv- 
ed by Mr. Justice Newbould, as sup- 
ported by a long line of dosiaione in this 
Court. 

The term ° eneumbranse " was not in: 
trodreed for the first time in the Bengal 
Tenanty Ast, but, as was pointed out in 
Gakul Bagdi v. Debendra Nath Sen (7), had 
been repeatedly ured by the Indian Legis- 
lature in a well resognised sensa in the 
statutory provisions of our land-law and 
revenne-law. In Lukhmeer Khan v. Ooilec!or 
of Rajshahye (14)  sestion 27 of- the 
Revenue Sale -Law, 1841, whieh pro- 
vided that a purehaser of an estate sold 
for the recovery of arrears of revenue dua 
thereon would asquire the estate free from 
all incumbranees imposed thereupon after 
the time of settlement, was interpreted to 
signify that the interest aequired by an 
adverse possessor was an. eneumbranee. The 
‘same phraseology was reproduced in section 
26 of the Revenue Sale Law, 1845, and was 
similarly interpreted in Ramsunkur v. Bejoy 
Govind Boral (15). Section 37 of the Revenue 
Salo Law, 1859, raproduees the same phrase- 
ology and has been repeatedly sonstrued in 
the same sense: Goluck Monee v. Huro Ohunder 
(16), Thakore Dass v. Nubeen Kishen (17), 
Narain Ohunder v. Tayler (18), Karmi Khan v. 


(14) (1551) Beng. S, D, A. 116; 11 Ind, Dec. (o. s.) 
5 (1852). Beng. 8, D. A. 824; 12 Ind. Deo, (o. &.) 
rM 8 W. R. 02. 

(17) 15 W. R, 552, 


(18) 4 O. 108; 3 C, L, R, 161; 2 Shome Ù. R, 78s 2 
Jud. Dec, (x. a) 67, 
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Brojo Nath Das (19), Mozeudt Ecswas v. Ishan. 
Ohandra Das (8), A similar question has arisen 
upon the sonstruetion of seation 11 of the Patni 
Regulation, 1819, and it has been frequently 
held that the interest asquired by a trespasser, 
who has been in adverse possession of part 
of the lands of the taluk for the statutory 
period is an insumbranee that has aserned 
upon it by the act of the defaulting patnidar : 

Khantomoni Dasi v. Bijoy Ohand (20), Gopendro 
Ohunder v. Mokaddam Hossein (21), Nuffer 
Ohandra Pal v. Rajendra Lal Goswami (22), 

Prodyote Kumar Tagore v. Rakhal Ohandra 
Sarkar (23), Kalikonanda Mukherjee v. Bipro 
Das Pal (9), When we turn to sestion 16 of 
the Sale» of Under-Tenures Ast, 1865, we 
meet with a similar provision which has 
been construed in a like manner ; Mahomed 
Askur v, Mahomed  Wasuck (24), The same 
prirciple was applied by Sir Barnes Peaacck, 
C. J., in the ease of sales under section 105 of 
the Bengal Rent Law, 1859 ; Womesh Chander 
Goorto v. Hay Narain Roy (25). A similar view 
has been adopted with referense to sestions 
70 and:71 of the Assam Land and Revenue 
Regulation, 18&6, Mahomed Nasim v. Kast 
Nath Ghose (26), Aptar Ali v. Brojendra 
Kishore Roy (27). This is supported by the 
decision of the Judicial Committee in Surja 
Kanta Acharjya Bahadur v. Sarat Ohandra, 
Roy (28), where it was ruled that the period 
of limitation for adverse possession against 
the purchaser at a sale for arrears under 
the Revenue Sale Law, 1859, only sommenees 
to run from the date of the sale, It ig 
thus undeniable that, atthe time when the 
Bengal Tenaney Act was paseed, the term 
inoumbranee" had a well. recognised mean- 

ing in connection with provisions in Statutes 
in pari materia, It is equally insontestable 
that, minos the Bengal Tenaney Act came 
into operation, the word " insumbranos" ag 


(19) 22 C. 244; 11 Ind. Deo, (N. s.) 164, 

(20) 19 0. 787; 9 Ind, Dec. (N. s.) 968, 

(21) 21 C. 703; 10 Ind. Dec, (N. s.) 1009. 

(22) 25 O, 167; 13 Jnd. Dec. (nN. 8.) 118, 

(23)5 Iud. Cas. 248, 11 C, L. J. 209; 87 O. 822;. 
14 C. W. N. 487. 

(21) 22 W. R.418, 

(25) 10 W. R, 15. 
» ad 20 C. 194; d C. W. N. 108; 13 Ind, Deo, (N. 8.) 7 

(27) 28 Ind. Cas. 119; 20 C. L. J. 210. 

(28) 26 Ind. Cas, 309; 20 C. L. J. 568; 18 O. W. N. 
1281; 16 M. L. T, 290; 27 M. L. J. 365; 1 L. W. 807;- 
(1914) M. W. N, 757; 16 Bom, th. R, 928 (P. 0,).. 
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used in sectiona 159 and 161 has been inter- 
preted to inelude a stitutory title and 
interest acquired by a trespasser by adverse 
possession of a pari of the lands of the 
defaulting tenure or holding : Karmi Khan v. 
Broio Nath Das (19), Moteuddi Biswas v, 
Ishan Ohandra Das (8), Gokul Bagdi v. De- 
bendra Nath Sen (7) Arsadulla v. Munseb 
Ali (10), Satish Ohandra v. Muniamal 
Debi (19), Phusan Chandra Ghosh v, 
Srakanta Banerjee (11), Monmotha Nath 
Mitter v. Anath Bundhu Pal (13), We have 
besn pressed to hold, however, thatthe view 
which has obtained in this Courh for well- 
nigh seventy years a3 to the meaning of 
the term "ineimbrauee" is erroneous and 
is not logicily  resonsileable with the 
position maintained in Kumar Kalanan Singh 
v. Syel Sarafat Hossein (1), Hah? m-ud- Dín v. 
Bhabagana Debya (2), Baikuntha Nath Rat 
v. Basanta Kumari Dasi (3), 4ftar Ali v. Bro- 
iendra Kishore (4), Jitendra Kumar Pal v, 
Mohendra’ Ohandra Barma (5) and Mohim 
Chansra Deb v. Piyare Lal Das (6), namely, 
that the adverse. possessor, when his title 
has ripanel by presaeription, bse0me3 in 
essence a co-owner of the estate, tenura or 
holding, as the case may be, and his interest 
cannot logically be deemed an insumbranse' 
on the ownership. It need not badispnted 
that the matter, were it res integra, would 
be open to serious argumsnt, as, indeed, is 
indisated by the observation of Lord 
Phillimore in  Bépradas Pal v. Kamini 
Kumar (29), where the Judicial 
Committee affirmed the desision in Kali- 
honanda Mukherjee v. Bipro Das Pal (9). 
But in the well-known words of Mr. Justiss 
Holmes (Common Law P. 1), the life of 
the law is not logis bat experiense. As 
pointed out by Blaskbarp, J., in Mersey Docks 
and Harbour Board v. Cameran (30), where an 
Act of Parliament has received a judisial 
constraction, putting a certain meaning on 
its words, and the Legislature in a sub- 
sequent Act ia part materia usas the same 
words, there is a presumption that the 
Legislature used those words intending to 
express the meaning which it knew had 
(29) 66 Ind. Cas. 674; 41 M. L. J. 638; 15 L. W. 180; 
80 M. L, T. 183; 26 C. W, N. 466; 49 C. 27; 4 U. P. L, 
R. (P. 0.) 83, 
(80) (1864)11 H. L. Cas. 443 at p, 480; 20 C. B. 
(x. s.) 56; 85 L. J, M. C, 3; 11 Jur. (N. 8.) 716; 18 W. 
BR, 1069; 11 E R, 1405; 12 L, T. (N. s.) 618; 145 BR. R. 


255; 144 E. RB, 1024, 
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been put upon the same words before, and, 
unless there ia something to rebut that 
presumption, the Aci should bs so construed 
even if they were sush that they might 
originally have been  eonstrued otherwise. 
To the same effect are the observations of Sir 
John Jervis, C, J., in Ruckmaboye v. Lulloo- 
bhboy (81) ara of James, L, J. in Campbell, 
Ea parte, Oathcari, Inra (82). We are further 
of opinion that the ease bsfore us belongs to 
that elass where the Court should be re- 
luctant to dissent from the view expressed in 
long established decided cases and thereby 
not only to unsettle the law but also to 
endanger the security of property and title, 
—<dangers whioh are not associated with 
changes brought about by legislative interven- 
tion: Young v. Robertson (33), Owners of 
Bleimship | Mediana vw. Owners, Master and 
Orew of Lightship “Oomet” (84), . Kreg- 
linger v. New Patagonia Meat & Oold Stor- 
age Co. (35). We hold assordingly, in soncur- 
rence with Mr. Justica Newbould, that the 
word ircumbrance, as used insestions 159 
and 161 of the Bangal Tenancy Act, iccludes 
statutory title and interest acquire] bya 
trespasser by adverse porsession of a part 
of the lands of the defanlting tenure or 
holding and that such enenmbrancs cannot 
be annulled in any manner other than 
what is provided in section 167, 

The result is that the dacree made by 
Mr. Justice Newbould is affirmed and this 
appeal dismissed with costs. 

B. N, 

Appeal dismissed. 


(31) 5 M, I. A. 234; &8 Moo. P. ©. 4: H Sar. P, C. d 
438; 18 E, R. 884; 14 E. R. 2; 97 B, R. 1. 
(82) (1870) 6 Ch, App. 703; 23 D. T, 269; 18 W. R. 

056 


(38) (1862) 4 Macq. Bl4at p, 345; 8 Jur, (x. s.) 825; 
181 R. R, 788, 

(34) (1900) App, Cas. 118: 69 D.J. P. C. 851 821, 
T. 95; 48 W. B. 898, 9 Asp. M. 0, 41; 16 T, L. R. 194. 
58 S. dy 97; 30 T. L, R. 114, 
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OUDH JUDICIAL COMMISSIONER'3 
COURT. 
First Civit, Appzat No. 55 or 1921. 
. January 10, 1922, 

Prerent :—Pandit Kanhaiya Lal, J. C. 
BASHIR HUSAIN AND OTAERS— 
PLAINTIFFS — APPELLANTS 
tersus 


OHANDRAPAL SINGH AND ANOTHER — 


DrrENDANT)— HR EIPOHDENTR, 

Factum valet— Mortgage — Foreclosure proceedings— 
Voluntary surrender by mortgagor of equity of redemp- 
tion-—Morigagee im proprietary possession for great 
length of time—Redemption, suit for, on ground of 
dejects in foreclosure proceedings and surrender, 
maintainability of--Adverse possession, .plea of, by 
mortgagee. 

A mortgagee applied for foreclosure under Bengal 
Regulation XVII of 1806 but the case was consigned 
to the records before the period of one year’s grace 
usually allowed for payment had expired. Subse- 
quently, when the mortgagee was contemplating the 
filing of a suitfor proprietary possession of the mort. 
gaged property, the mortgagor voluntarily gave him 
possession and got mutation effected in his favour. 
The mortgagee remained in possession of the 
property fora number of years when the plaintiffs 
filed a suit contending that the surrender was not 
valid for want of registration and that they were 
entitled to redeem the mortgagé on payment of the 
amounts due thereon: 

Held, (6) that the subsequent proceedings taken by 

the mortgagor to deliver possession and get mutation 
effected in favour of the mortgagee operated as & 
surrender by the morigagor of his equity of redemp- 
tion in recognition of the validity of the previous fore. 
closure proceedings; [p. 224, col, 2.] 
. iti that even if there was any defect in the 
original foreclosure proceedings, the mortgage could 
not bo treated as subsisting and the transaction 
re-opened after the lapse ofa large number of years 
from the date when the equity of redemption was 
surrendered; [p. 224, col. 2.] 

(that even if the rights conferred by the 
private settlement were defective and inchoate or 
legaily insufficient for the extinction of the equity 
of redemption, the acts of the parties had been. such 
as to supply all defects; and [ p. 225, col, 1.] 

(2v) that although exclusive possession by a mort- 
gagee for any length of time short of the statutory 
period of sixty years would not invest him with an 
adverse title, yet in this case the possession for more 
than i2 years of the mortgagee obtained aliunde in 
recognition of his proprietary right after the termina- 
tion of the foreclosure proceedings operated as a bar 
or defence toa suit for redemption, more so as by 
virtue of the mortgage the mortgagee was nob 
entitled to possession of the mortgaged property, 
[ p. 225, cols. 1 & 2.] 

Mahomed Musa v, Aghore Kumar Ganguli, 28 Ind. 
Cas. 930; 42 O. 801; 17 Bom. L. R. 420; 21 O. L. J. 281; 
28 M. L. J. 548; 19 O. W. N. 250; 13 A. L. J. 229; 17 
M. L, T. 143; 2 L, W. 258; (1915) M. W. N. 621; 42 I. 
A. 1 (P. O.), Khiarajimal v. Daim, 52 0. 293 at p. 312; 
10. L. J. 684; 82 I. A. 283; 8 Sar. P. O. J. 784, 9 O. W. 
N, 201; 2 A. L, J. 71; 7 Bom, L, Re 1(P. 0.), followed, 
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Appoal againat a decree of the Offisiating 
Subordinate Judge, Unao, dated the 13th 
June 1921. 

Messrs, Wazir Hasan and Manohar Lal 
Tewari, for the Appellants, 

Pandit Gokaran Nath Misra, for Respondent 
No. 1. 


JUDGMENT.—This appeal arises out of 
a suit for redemption broughtin respest of a 
mortgage effected by Yasin Ali, the father of 
the plaintiffs Nos. 1 to 3, in favour of Umaran 
Singh, the grandfather of the defendant 
No. 1, on the 2nd February 1875, anda desd 
of further sharge exeseuted by him in favour 
of the same person on the 29th June 1875. 
Both the deeds provided for the payment of 
compound interest af Rs. 1.8.0 per sent, 
per mersam with annual rests and contained 
a further covenant that if the money dug on 
then was not paid within two years the 
mortgaga would opera'e asa sale, 

When the period fixed for payment expired, 
Sultan Singh, the son and legal representa- 
tive of the original mortgagea, applied for 
foreelosure under Bengal Regulation XVII of 
1808, stating that he had made a demand for 
the payment of the money due to him on the 
said deeds but the mortgagor had paid 
nothing on aceount of the same (Exhibit A 2). 
A notice was iesued to the mortgagor, which 
js eaid to have boen duly served in the man- 
ner provided by section 82 of Aet X of 1-77 
then in force. The notise has baen weeded 
out and it is not possible to say what its 
sontents were and by whom it was signed: 
but a copy of the index has been filed, whieh 
mentions among other papers five summons or 
noticar; said to have been issued to the 
defendants from time to time (Exhibit A 3). 
On the 28rd November 1879, the case was 
eonsigned to the records before the period of 
one year’s grase usually allowed for payment 
had expired (Exhibit A-4), 

Subsequently when Sultan Singh was «on. 
templating to file a suit for proprietary poa- 
session of the mortgaged property, the 
mortgagor voluntarily gave him possession 
and got mutation of names effested in his 
favour (Exhibit A-5), The contention of tha 
plaintiffs is that the above proceedings had 
not in law the effest of foreelosing the mort. 
gage and. charge and that they are entitled 
to redeem the same on payment of the amounts 
now due thereon. The plaintiffs Nos, 1, 2 and 
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3 have transferred a portion of their interest 
in the mortgaged property to the plaintiffs 
Nos, 4 and 5, who have joined in the suit, 
The Court below found that the foreslosure 
prosesdings taken by the mortgages had the 
effect of finally extinguishing the right of 
redemption and that in any ease the surrender 
or renuuciation made by the mortgagor of his 
equity of redemption operated as a valid 
relinquishment by him of his interest in the 
mortgaged property so as to bind his heirs 
and suecessors and preclude them from 
claiming a right to redeem the mortgage. 
Seation Sof the Bengal Regulation XVII of 
1806 raquired that the Oourt shall ganse the 
mortgagor to be furnished as soon as possible 
with a eopy of the applisation filed by the 
mortgages and shall at the same time notify 
to him by a parwana under its seal and offisial 
signature thatif ke shall not redeem the 
property mortgaged at any time within one 
year from the date of the notification the 
mortgage would be finally foreslosed and the 
conditional sale would become sonclusive, In 
Norender Narain Singh v. Dwarka Lal Mundur 
(1) their Lordships of the Privy Council held 
that in an astion brought to recover possession 
as upon & foreclosure it was essential for the 
plaintiff to satisfy the Court that the neses- 
sary sonditions required by sestion 8 had 
been complied with and that the mere return 
of the Nazir on the back of the Judge’s parwana 
to the effest that the mortgagor had been 
duly served was not legal evidense of service, 
The return of servise is nob here available; 
but there ig an order cf ihe Depuiy Commis- 
sionera who then exercised the powers confer- 
red by the above Regulation stating that the 
"provisions of section 82" had been carried ont. 
There was evidently a direetion for effecting 
substituted service, the oarrying out of which 
ig therein referred to. That order might be 
taken as sufficient evidence under seotion 114, 
élausó (e), of the Indian Evidenee Aot 
(I of 1872) that the notice had been duly 
served. It is not, however, possible to say 
what the contents of the notice were; and as 
the proseedings were struck off ‘before the 
year of grase had expired, it cannot be said 
that the mortgagor had any opportunity of 
showing that he had really received no notise 


: (2) 80.397; O. D, B. 369; 6 I A. 18; 3 Suth, P. 
0. ds. 480; 3 Sar. P. C, J. TTL 2 Ind, Jur, 117; 1 Ind, 
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or that his right to redeom the mortgage had 
still remained uuaffested. 

The subsequent proceadings, taken by the 
mortgagee fo ob:ain possession and get mu. 
tation of names effected in his favour with the 
sonsent of the mortgagor, however, operated 
as & surrender by the mortgagor of his equity 
of redemption in recognition of the validity 
of tke previons forealosure prosesding. Ths 
report of the Tahsildar, dated the 18th Mareh 
1881, (Exhibit A-5) resites that the mort- 
gagor, Yasin Ali, appeared and stated that 
the mortgagee had already got a notics 
issued, that he, the mortgagor, had not ‘bean 
able to pay the mortzage-monsy dus on the 
deeds of mortgage and further oharge within 
the year of grac3, and that, witha view to 
obviate future liabilities, he had sarrenderad 
his proprietary possession with effest from rabi 
1288 Fosiz, It alao recites that there had: 
been an oral sontrast between the mortgagor 
and the mortgagee that although the mort- 
gagee was given proprietary possession with 
effest from rab: 1288 Faslz, the revanue for 
the entire year 1288 Fasli would bà paid by 
ihe mortgagee, The general agent of thé 
mortgagee admitted the above agreement. 
An order for mutation of names appears to 
have been passed in pursuanse of that 
report on the 2nd April 1881 and the' 
name of the mortgagee was substituted 
in the plasa of the mortgagor in the khewat, 
as the purehaser of his rights (Exhibit A. 6). 
In the resent Settlement, the mortgagee was’ 
similarly reaorded as the owner by purehase, 
of the property in dispute, 


The defendants have since then beer in. 
continuous possession and enjoyment of tha, 
disputed properiy in their own right: and 
even if there was any defect in the original 
proceedings instituted to foreclose the mort-. 
gage, it is no longer open to the legal re.’ 
presentatives of the mortgagor to re-opsn 
the transaction and traat the mortgage an 
still subsisting after the lapse of nearly. 
40 years from the date when the equity 
of redemption was surrendsred to the mort- 
gages. i 
. Under Ast IIL of 1877 then in fores, a 
surrender of ‘fhe equity of redemption in 
immoveable property worth over Hs, 100: 
could not have been made except by A 
registered instrument; but'as pointed out by. 
their Lordships of the Privy Council ‘in, 
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“Mahomed Musa v. Aghore Kumar Ganguti (2) 
even though the rights sonferred by the 
private settlament were defestive and inahoate 
or legally insuffisjient to make upa final 
‘and validly eoneluded agreement for the 
‘extinction of the equity of redemption, the 
aots of the parties had been such as to supply 
‘all defeats, In fact where the aetings 
‘and eonduet of the parties are relied on aë 
“showing the performance or part pérformanse 
‘of the agreement, the loeus pentieniz, which 
‘exists in a situation when the parties stand 
‘upon nothing but an engagement, whioh i8 
‘not final or somplete, is exeluded, for equity 
will support a transaction, clothed imperfect- 
ly in those legal forms to whish finality 
"attaches, after the bargain has been asted 
upon. In Jhamphu-v. Kutramant (3) where 
one of two brothers, joint owners of eertain 
‘immoveable property, executed a deed of 
relinquishment in favour of the other and 
the deed was never registered, but the 
brother, in whose favour it was made, re. 
mained in possession of theentire property, 
$t was held that the deed of relinquishment 
was admiesible in evidense to prove the 
nature of the: ocaupant’s possession. In 
Varada Pillat v, Jeevarathnammal (4) a similar 
view was taken, 

The learned Counsel for the plaintiffs. 
appellants contends that if the surrender 
‘by the mortgagor was not valid for want 
of registration, the possession of the mort- 
gages eould not be treated as adverse. But 
the.mortgage gave no-rightto the mortgagee 
to obtain possession, The mortgagee got 
possession by virtue of the surrender made 
by the mortgagor of his equity of redemption 
in tacit recognition of the validity of the 
previous foreslosure proceeding and. in the 
eapasity of a purchaser or proprietor with 
.effest from rabi 1268 Fasli and undertook 
‘to relieve the mortgagor of his liability 
for the revenue for 1288 Fasli whieh had 
not till then baen paid. It is true that 
-exelusive possession by the mortgagee for 
any length of time short of the statatory 


. (2) 28 Ind, Cas. 930; 420, 801; 17 Bom. L, R. 420; 
21 O, L. J. 281; 28 M. L. J. 548; 19 C. W. N. 250; 13 
A, Ls J. 229; 17 M. L.T, 143; 2 L, W. 258; (1015) M. 
.W. N. 621; 421. A. 1. (P. 0.) 

(3) 42 Ind, Cas, 718; 39 A, 698; 15 A. L, J. 761. 

(4) 53 Ind, Cas, 901; 46 I, A. 285; (1919) M. W, N. 
724; 10 L. W. 679; 240, W. N. 346;38 M, L., J. 313; 
18 A.L. J 274; 48 M, 244; 2 U, P, L. R, (P. 0.) 64; 22 
Bom, L, R, 444 (P. O, ) 
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sixty years cannot invest him 
but as observed by 
Lord Davey in Riel v. Daim (5), 
release of the equity of redemption by the 
‘mortgegor might operate as a bar or defense 
to a suit for redemption, more so whera by 
virtus of the mortgage, the mortgages. 15 
not entitled to possession of the mortgaged 
proparty but has obtained possession altunds 
in recognition of his proprietary right after 
the termination of the foreelosure proseeding. 
In Pratap Bahadur Singh v. Maheshwar 
Bakhsh Singh (6) it was held that where, 
asin thecage of a simple mortgage, the mort- 
gageo is not entitled to possession, his possession 
of the mortgaged property adversely for more 
then 12 years against the mortgagor might 
extinguish the security as regards the property 
80 adversely held. The proprietary title of the 
defendants has thus been perfected by adverse 
possession for more than 12 years and the 
plaintiffs are not now entitled to alaim 
redemption, 

The appeal, therefore, fails and is dismissad 
with eosts. 

N, K. 


period of 


Appeal dismissed, 


(6) 320. 206 at p. 812; 10. L, J. 584; 32 L A. 23; 
8 Sar, P, C.J. 784 9 C. W, N. 204; 2 A. L, J. 135 7 
Bom, L. R. 1 (P. C.). 

(6) 2Ind, Cas; 57; 12 0, C. 45, 


BOMBAY HIGH OOURT. 
Orvi Exreraogpinary Aperication No. 88. 
or 1921. 

< July 1, 1921. 
- Present: —Sir Norman Maaleod, Ke, Chief 
Justiee, and Mr. Justies Shah, . : 
JINA JIBHAL BARIA—DAFEXDANT— ` 
APPLICANT < 

versus 

. MATHUR JIBHAI BARIA—Pcatwiter 


.  — OPPONENT. 

Mamlatdars! CourtsAct (Bom, Act 1I of 1908), s. 5, 
Raplanation—Ouster by co-owner, whether. amounts to 
dispossession —Jurisdiction of Mamlatdar to award joint 
possession. 

A Mamlatdar has no jurisdiction to award ‘joint 
ee under Bombay Aot II of 1906, [p, 226, col, 


t ry 
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GOPIKISHAN t£. SORABIE2, 

Keso Dinkar v. Moro Sakharam, (1888) P. J, 120; 
Krishna v. Gopala, (1890) P. J, 816, followed. 

The meaning of the explanation to section 5 of 
the Mamlatdars’ Courts Act is that any action of 
one co-owner who has rights over the whole prop- 
_erty, although it may interfere with the joint owner- 
ship of his co-owner, does not amount to dispossession 
under the Act, and it was not intended that ouster 
by one co-owner of theother should amount to dis- 
possession within the meaning of the Act, so as to 


entitle the Mamlatdar to award joint possession. 
[p. 226, col, 2.] 


Applisation under the Extraordinary Juris- 
diction of the High Court from an crder 
paseed by the Mamlatdar, Borsad. 

Mr. G. N. Thakor, for the Applicant, 

Mr. H. V. Divaiia, for the Opponent. 

JUDGMENT,— The plaintiff filed this suit 
in the Mamlatdar’s Court averring that 
the defendant had dispossessed him of 
three acres and sevengunihas of land cut 
s Survey No. 51. The order of the 

amlatdar was that the pleintiff shonld 
be put in joint rossession of the whole 
of Survey No. 51 with the defendant. It 
has been contended that that order was 
without jurisdiction. We have been referred 
to the desisions of this Court in Keso 
Dinkar v, Mcro Sakharam (1) and Krishna v. 
Gopola (2) whieh desided that the Mamlut- 
dar had xo juriediction to award joint 
possession in proeeedings under the Act 
111 of 1876. The Mamlatdar in making 
this order relied upon the ease of Fat 
Jamna v. Eat Jadav (3). But the question 
desided there was one of an entirely differ. 
ent eharaster. The only ground on which 
we could held that the Mamlatdar had 
jurisdiction would be that jurisdiction had 
been granted by Bombay Act 1l of 1906. 
The explanation to section 5 is, as often hap- 
pens, romewhat otscurely worded and it may 
be read in two different ways, either aa con» 
firming the deeisions of this Court to whieh 
we have just referred [Keso Dinkar v. Moro 

Sakharam (1) and Krishna v. Gopala (2)}, or 
as altering the law; and at first we thought 
that the explanation might be read as 
showing that in certain cases of joint 
ownership the action of one co owner 
againat the other might amount te dis- 
possession, and, turefore, it might be 
conesluded tat where the asticn amounted 


to dispossession the Mamlatdar could award 
(1) (1883) P. J. 150. 
(2) (1860) P. J. 816, 

. (8) 4 B. 168; 2 Ind. Lec, (x, s.) 620 (F, B.), 
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joint possession, But we think the proper 
way to read that explanation is that avy 
astion cf ore co owner, who has rights over 
ihe whole property, althcugh it may 
interfere with the joint ownership of bis 
coeowner, does not amourt to diepossession 
under the Ast, and that it was not intended 
thet ouster ky cne co-owner of the otker 
should amount to dispcseession within the 
meaning of the Act so as to entitle tke 
Mamlatdar to award joint possession. This 
seems to us {o ke clear from the provisions 
of seetion 19 which prescribe very olearly the 
points to be desided by the Mamlatdar at 
the hearing, and the sace of a plaintiff 
who is arking for joint possession against 
his co-owner is not dealt with either 
expressly or by implication, We think, 
therefore, the law still stands as it did 
when Kirshna v. Gorala (2) was desided, 
and that the Mamlatdar had no jurisdiction 
in this case to decree joint possession. 
Tbe Rule must be made absolute and the 
decree set aside and the plaintifi’s suit 
dismisted with costs in the Marmlatdar’s 
Court and in this Court, : 
y. K. Rule made absolute. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. ` 
Civi Revision No. 70 or 1921. 
August 6, 1921. 
Fresent :— Sir Henry Drake-Brockman, Kr, 


J, C. 
Seth GOPIKISHAN 4RD OTBERS— 
DxFENDANTE— A PPLICANTS 
TETEUS 


SORABJBE—P tarntirr-~ NON- 


APPLICANT, 
Valuation of suit—Suit to redeem usufructuary 
mortgage and for surplus profits, value of—Court Fees 
Act (VII of 1870), s. 17, applicability of, 


The value, for purposes of jurisdiction and 
Court-fees, of a suit in which the plaintiff claims to 
redeem a usufruciuary mortgage and a sum of money 
as surplus profits realized by the mortgagee, is the 
principal sum expressed to be secured by the mcrt- 


g8 ge i . 2 

Section 17 of the Court Fees Act is not applicable 
to such a suit because the suit dces not embrace two 
or more distinct suhjects, and because under section 
76 (h) of the Transfer of Property Act a usufructuary 
mortgagee is bound to pay any surplus realisations 
to the mortgagor. [p. 227, col, 2.] 


Ve; LEVIN 
RAM OHAND t, RAMA NAND. 


" Revision against an order of the Distriot 
Judge, Nimar, dated the 2186 January 1921, in 
Miscellaneoua Civil Appeal No. 17 o£ 1920. 
Mr. Atmaram Bhagwant, for the Applisants, 
Messrs. V. B. Pandit, R. B. and W. B, 
Puranik, for the Non. Applisant, 
ORDER.— In this sang tbe non-applisant, 
plaintiff, sued to redeem a usufrustuary mort: 
gage alleging himself to be bound to the ex- 
tent of one-fourth only of the principal 
amount secured which he put at Rs, 625 and 
elaiming also Rs. 500 as surplus profits 
realised by the mortgagee. Patting hia 
aggregate elaim ‘at Rs. 1,125 he paid Rs. 85 
as Court-fee and filed his plaint in the Court 
of the Subordinate Judge at Khandwa, alleg- 
ing the value of the slaim to ba Rs, 1,125 for 
the purpose of juvisdiction also, After the trial 
had prosceded for noma time, the Subordinate 
Judge returned tha plaint on the ground that 
the value for parposes of jurisdistion and pay- 
ment. of Court.fess was Rs. 633 only ao that 
the suit was triable by the Loeal Munsif. 
This view was rested upon the decision of two 
Judges of the Allahabad High Oonrt in 


Husaini Khanam v. Husain Khan (1) and: 


some remarks in Kothiram vy. Ganpati (2). 
The plaintiff appealed to the District Jadge 
who relied on Konna.Panikar v, Karunakara 
(3) and held that Rs, 1,125 was the correst 
valuation of the suit for jurisdiction as wall 
as Oourt-fees. It was, therefore, ordered that 
the Subordinate Judga should esntinue the 
trial, 

, The defendants have some here in revision 
and for them it is urged that, firstly, on the 
principle laid down in Deosthan of Sonegaon 
v. Mukunda (4) the valuations for Court:fees 
and jurisdiction .must be the sams and, 
secondly, that no additional Court fee is 
payable onthesum elaimed for surplus receipts. 
For the plaintiff, on the other hand, it is urged 
that ssction 17 of .the Coart Fees Act applies 
as the suit embrases two or more distinct 
subjests, namely, resovery of the mortgaged 
land by redemption and rasovery of a sum of 
money. 

In my opinion the’ viaw taken ia Husaini 

Khanam v. Husain Khan (1) is sorract, 
It is trae that in that ease the plaintiffs 


(1) 20 A, 471 at p. 475; A, W. N, (1907) 133; 4 7A, 


'(2) 17 Ind. Cas, 886; 8 N, L, R. 172. 
(8) 16 M. 328; 6 Ind, Dec. (x. 8.) 935, 
(4) 14102P. L, B.2164 at p. 157. 
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slaimsd payment of any sum which might 
ba du3 to them after taking of the sacsounts, 
whereas in the present ease a dafinite sum 
of money is sought to b3 recovered. At the 
same time, paragraph Il of the plaint indi. 
sates that Rs. 500 is only tentatively mon- 
tioned as the amount duse, the plaintiff 
adding that ha should be givan saeh sum 
a3 might be found proper. Section 17 of 
tha Oourt Fees AcS relates only to suits 
which embrace two or more distinct subjects. 
Under slausea (A), sastion 75 of tha Transfer 
of Property Ast, a usufruebuary morig gas 
is bound to pay any surplas realisations’ to 
e mortgagor and this provision suffices 
to distinguish the Madras case relied 
on by the District Judge where thera 
is nothing to show that the slaim for 
arrears of rent added to the olaim for 
rademption aross.cat of the mortgage sued 
upon. Fora similar reason, the present snit 
is not analogous to ons brought to recover 
possession of property anl mesne profits in 
raspest of the wrongfal ossupation, slaims 
whieh appear, from r, 4, O. II, Firat Sehedule 
to the Civil Procadure Cole, to bs bised on 
distinct eauses of aetion. | 

It follows that, in my opinion, the visw 
taken by ths Subordinate Judga was sorreat 
and the suit should b3 tried by the Munaif. 
The order of the Distris& Judge is acaordihg- 
ly set asile and the plaint will now ba pre- 
sented to the Munsif, Khandwa. Costs in the 
Distrist Judgs!'a Gourt and in this Court will 
ba costainthe eauso. I allow R3. 15 as legal 
praciitioner’s fes for the hearing in this Court, 
- W, Q, A - Order set astds, 


LAHORE HIGH COURT. 
' Sgoox» Crvit. APPzAL No. 1350 ov 1916, 
March 3, 1921. 
Prezent : —Mr. Justico Laslie-Jones and 
Mr. Justies Broadway. 
RAM CHAND —DEPZNDiNT— ÁPPELLANT 
verse ` 
RAMA NAND—Puaintire AND DAULAT 
RAM AND OTHERS—DaranDaxTs— 
RgesPoONDENTs, 
Appeal—New case, 


Where a plaintiff seta up a claim to property 
attached in execution of a decree on the ground that 


«228 
BAM OHAND t. RAMA NAND, 
the property belongs to.him, having fallen to him on 
partition, and he fails to prove that any partition has 
taken place, hé cannot be’ permitted in appeal to 
take an entirely new point: that the property, even 
though joint family property, is nob liable under the 


decree as necessary. partiss were not impleaded in the 
suit.” | 


Scoond — from a RON of the District 
Judge," Ferozspore, dated the 3rd March 
191¢ reversing thatof the Senior Subordi- 
hate, j udge Ferozepore, dated the 20th Mareh 

Lala Hargopül, for Bakhshi T 
sor the Appellant. 

` Mr, B. P. Khosla, for the Respondents, 

’. JUDGMENT, —The following pedigree 
table will afford assistanse in an understand. 
ing ot this aiid the two donnested appeals :— 


we 


E ndo : BHAGWAN DAS. 


db on : 7 
1 


Tels Ohan d, 


ban 


2 
i tenes 
wt ow pi 


“Daulat Éum, " 
‘defendant 2 





Taoa 
Chandu Lal, 


' Balik Ram l 
i objector. 


hd 





5 5 


Ráma 'Nahd,. Kundan Lal, |- 





plaintiff.; plaintif. 

Tq NC NONE NE mu 
Gahpat Pai, "". Kishoti Lal, Gurmukh Mal, 
defendant. r «. *' defendant. défendà&t. 


On the 21st Dacember 1910 Reda Mal 
and iothers obtained A decree against Bhagwan 
Das ‘and his grandsonr,. the sons of Balik 
Ram, for' Rs. 1,045 and ooste. The deeres- 
holders. cold. this desree to Ram Chand who, 


in exeention thereof, altashed eertain shops; 


Rania Nand and’ Kundan Lal thereupon pre. 
ferred objections to the attachment elaim- 
ing to be the sole owners of two of the shops 
attashed. Their objections were disallowed. 
Thereupon they instituted two separate suits 
in which they sought to-have it declared that 
the shops "elaimed by them were their sole 
propérty. Ohandu Lal,-son of Bhagwan Das, 
also preferred -objections -claiming that one 
of ‘the shops attached- belonged fo him. 
All three of them. asserted that there had 
besst & partition ofthe joint family prop- 
erty in Sambat 1951-when all the family 
property; with ‘the ‘excsption: of the land, 
was partitioned. - It was further alleged that 
in Sambat 1951 Daulát Ram and his two sons, 
Rama Nand and Kundan Lal, effected a fur. 
ther partition of their. property, ,The Trial 
Court found that these partitions had not been 
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proved and, therefore, dismissed the suits 
of Rama Nand and Kandan Lal and disallow» 
ed the objections filed by Chandu Lal AH 
three ‘thereupon preferred. appeals to ‘the 
Distriat Judga before whom an entirely new 
point was raised.to the offest that, inagmush 
as the suit by Roda Mal and others had e 

been brought against Bhagwan Das, . eic.,: as 
managing members of .the joint Hindu 
family, Bhagwan, Das’ sons and grandsons 
were not liable under the  desrse,. even 
though the family was a joint one. This 
contention was given effaet to by the learned 
Distriet Judge who acsepted the appeals and 
granted desrees in the two suits and allowed 
the objestions by Chandu Lal. Ram Ohand 
has now some up to this Court in sesond 
appeal through Mr. Hargopsl while Mr. B. 
P. Khosla has addressed ns on behalf of 
Rama Nand and Kundan Lal  Chandu:lLal | 
was represented by Mr, Gulati, . l ; 
- Mr, Hargopal pointed out that the guess 
tion raised before the lower Appellate Court 
waa never taken inthe Trial Court: and that 
it did not form a- ground of attsek in.the 
appeals to the learned Distrist; Judge: or ‘to. 
this Court. He contended that this wasan 
entirely new point which should not have 
been eonsidered by the lower Appellate Court; 
In our opinion the .appellant’s contention is 
eorreot, The respondents based their elaimi 
on eertain partitions | .whish they said had: 
taken place. These partitions the Trial Court! 
had held not to have been proved. Thé 
learned District Judge came to no desision 
on this point, but, as has been said above, 
kid ad to dispase of the ease on anentirely: 
new plea. This plea, in our opinion, should not 
have been entertained by the lower Appellate? 
Court. 3 
We assordingly aesept all: ikres appeals’ 
with costs and remand the sases to the Court 
of the District Judge for a desision of the! 

appeals. to him in aesordanoe with law. 
W, O., Mk. 

Appeal accepted: Casë-remanded,” 
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CHAIRMAN OF THE MUNICIPAL OOMRS, OF KATRUNG Y. CHARU OHANDRA MUXERJEN, - 


+:  CALOUTTA HIGH COURT. 

‘APPEAL FROM APPELLATE Decese No. 1263 

¢-0¥ 3921 wira. Ruce No. 1989 or 1921 

» AND. APPLIGATICN, 

385 July 25, 1921, 

Present :—Sir Lanselot Sanderson, Kr., 

© Chief Justice, and Mr. Justica Ohotzner. .- 

> Tan OHAIRMAN or Ttan MUNICIPAL | 

* COMMISSIONERS or KATRUNG 

-"' + AND ANOTBER— DEFENDANTS PE. 

. "Nos, 1 AND 8 — APPELLANTS 
versus 

GHARU OH ANDRAMUKERJER—Dazreyn. 

‘ANT AND‘ ANOTHERS——PLAINTIFR AND ANOTHER 


‘. —=RemMaintva Devexrpant—Rerspo: DENTS. 

e Specifi¢ Relief Act (T of 1877), 3 42—Declaration 
contemplated by, section—-Suit for declaration by 
candidate at Municipal Election that election of his 
competitor illegal, ' 


+ 
ia 


r 
gor T 
V. 4 


e Sedtion 42. of the Specific Relief Act does not 
sanction every form of declaration, but only a declara- 
tion that the plaintiff is entitled to any legal 
SEE or to any right as to ony property; [p. 230, 
gol: 1r 

nure. WAGE the provisions of section 42 ofthe 
Specific Relicf Act are applicable, to a suit by an 
unsuccessful candidate for election as a Municipal 
Commissioner, for a declaration that the election, 
being iri contravention of the plaintiffs’ right and 
franchise, right of election and right of being present 
at the.election, was not, according to law, proper and 
yalid, and that the election of his competitors was 
illegal. [p.729, cok 2] 

-.Deokali-Koer v. Kedar Nath, 16 Ind. -Cas. 427; 39 
404 at. p. 707; 16 C. W, N, 838, referred to, 


Sigel against a decree of the Subordinate 
Judge, Sesond Court, Hooghly, dated the 
l7ih May 1921, reversing that of the Manaif, 
Seaond Court, at Serampur, dated the 22nd 
of March 1920. 

.Babus Narendra. Kumar Pose, Oharu Ohan- 
‘dra: .Biswos and Manindra Kumar Bose, for 
Defendant No, 1 Appellant, in S. A. No, 1263 
of 1921 and in Rule No. 128 S of 1921, 

Babu Hira Lal Sanyal, for the Plaintiff. 
Respondent, . -Babu Fromotha Nath Mittra, 
for Defendant ` No. 2, Respondent, Babu 
, Bireswar Bagchi, for Defendant No. 4, Re. 
capondent, in §. A. No. 1253 of 1921, : 

Babus Bireswar Bagchi and Fromotha Nath 

„Mitter; for the Opposite Party, in Rule 128 S 
-ot 1921, 

. Babua Brojalal Ohakraverty and Girindra 

| Nath Mookerjee, in the Applieation for the 
tHintervenor Abinash Ch. Pal, 
J JUDGMENT. 

>- SANDER: 0x, Q9. Je This.is an appagl dy 


mentioned, dismissed the suit, 


‘yelied upon before the lower 
‘Court; and the learned Subordinate Jadge 


Jotindra Nath Kumar against a judgment 
whieh was given by the learned’ Subordinate : 
Judga of. Hooghly, by whieh he allowed the- 


. appeal which bad been preferred to “him, - 


and sat aside the jadgment of the Court 
of first instanse and deereed the plaintiff 
sait and declared that the Beeren in question 
was invalid. 

' Jatindra Nath Kumar -18 defandant 'No. 3.- 
He was also made a party as defendant No.: 
I in his eapacity of the then Ohairman of 
tha Munisips] Commissioners of Katrung and 
the other defendants are Oom xissioaera of 
that. Municipality. | 

Tae defeadanta Nos. 2 to 4 aud the AÉ 
iff were sandidates for elastion, These three: 
dəfen lanta ware elested ani tha plaintiff 
was nob elaabed, tha sscynd defendant. 
ob ained -232 ^ votes, the third defendant 
200 votes ani the fourth defeadant-i77: votas 
aad the. plain:ff obtained. 113. votes, The. 
total number of voters on the ragister. was 
298, ani the total number of-votera-who rae 
gisterad theie votes was 244, Tha elastion was 
held so long ago as the 5th of Ostobar 1918, 

Tha sait was 612d on.£ha 4th of. January 
1919, in that suit tha "plaintiff. aakid for 
a deslaralion that the elestion,. baing in 
eontravention of the plaintiffu right and 
franchisa, right of elestion anl right of 
being presenta tha following (P) place, was 
not ab all, ascordiug t3 law, propar and valid 
and fitto bs coofiemed, bhat the same was 
ulira -viras and that the said elestio1 was 
not fit to b3 in foros ani that propar order 
might be passed setting aside the said 
elestion, ‘The s3coni prayer was that. it 
might ba declared that the election of dafend- 
ants Nos. 2, 3 aad 4 was illegal, The third 
prayer was that an injunstion should be 
issued restraining the defendant No. 1 from 
forming: the Municipal Board with the do. 
fendants Nos. 2,3 and 4. Then there was a 
prayer for incidental reliefs, 

The .learned. Munsif, as I have already 
The lower 
Appellate Court deereed the suit, 

Thera’ were two grounds whieh were 
Appellate 


based his judgment upon one ground, namely, 
that there, were 13 psrsons who had. ragis- 


tered their voles, who, sesording tə his 


opinion, were not qualified to Le oa tag 
register as voters., : ex " 
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The learned Vakil who sppeared in this 
Court for the plaintiff, in the first instance, 
stated tbat be based his right cf setion upon 
aestion 42 of the Spesific Relief Ast which 
runs. a8 follows:— Any person entitled to 
any legal eharaster, or to any right as to 
apy property, may institute a suit against 
any parson denying, or interested to deny, 
his title to sueli cbaraeter or right, and the 
Court may, in its diccretion, make therein a 
desleration that he is so entitled, and the 
plaintiff need not, in sueh suit, ask for any 
further relief ; provided, that no Court shall 
make any sueh declaration where the plaintiff, 
being --able to zesk further relief than a 
mere deolaration of title, omits to do ro.” 
1& was held in the ease of Sabhapat Singh Vs 
Abdul Gofur (1) that “the words ‘legal 
eharaster’ are wide enough to inelude the 
right of franchise and also a right of being 
elected as a Munisipal Commissioner." The 
suit in that eaze was a tnit for adjudication 
and deelaration cf the plaintiff's right to 
vote: and to stand as a candidate at the 
elestion c£ Munisipal Commissioners whieh 
was beld in. Ohupra in Desember 1893, 
and slso for a declaration that he had 
-been’ duly  eleeted at that election. In 
the present tuit the plaintiff is not asking 
for any declaration that he was elested at 
this Municipal election, Bat it was said 
that the words "legal charaeter! are suffisient 
to include a person who as a candidate has 
a right to be present at the election and 
rial to see that the election is properly 
held, 

I sonfess I have considerable doubt, having 
regard to the form of this suif, and baving. 
regard to the deelarations whieh were asked 
for in this suit, to whieh I have referred, 
whether this partieular sate would ‘come 
within the words of sretion 42 of the Spesific 
Relief Act. The late learned Chief Justice Sir 
Lawrence Jenkins had oscasion (o refer to 
this. seetion in the case of Deokali Koer v. 
Kedar Nath (2) where be said at} page 709* 
as follows: “The seóoticn does not sanction 
every form of declaration, but only a deelara. 
tion that the plaintiff is entitled to any 
legal eharacter or to any right as to any 
“property; it is the disregard of this that 


(1) 24 O, 107fat p. 118; 12 Ind, Deo. (x. s.) 786, 
(2) 15 Ind, Cas. 427; 89 C. 704 at p. 707; 16 C. W. N. 


838, EPOR, 
^ Page of 39 0,—[ Ed. ]. 
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aesounta for the multiform and, ab times, 
eccentrie declarations which find a place in 
Indian plaints. If the Courts were astute 
—88 I think they should be— to cee that the 
plaints presented sonformed to the terms 
of section 42, the diffieulties that are to 
be found in this clasa of caser, would no. 
longer arise." Jf I may say so, with respoet 
to the learned Chief Justise, I entirely agree 
with him. During the eourse of the argue 
ment I intimated to the learned Vakil that 
he might have considerable diffieulty in 
showing that the parlieular elaims in this- 
snit eame within section 42 of the Specifie 
Relief Act. The learned Vakil then ehanged 
his ground, and urged that section 15 of the 
Bengal Munieipal Act sontained a proviso. 
to this effest: "provided that nothing con- 
tained in this seation nor in any rules made 
under the authority of this Ast skali- be 
deemed to affest the  jurisdistion of the 
Civil Courts.” He then argued that the 
Oourt which tried the suit has inherent 
jurisdiction to set aside a Municipal elestion 
on the ground that it has not baen properly 
eonducted or in aceordancea with the Statute 
or the rules framed thereunder, and he 
stated that there have been many sases in 
whieh Courts in this country have set 
aside elestions for gush reasons as I have 
mentioned. For the purpose of my judg- 
ment, I propose to assume that the Court 
whish tried this snit had inherent jurisdietion 
to deal with the suit, and—il a proper eate 
hai been made out—to grant such deslara- 
tion and injunetion as were pray3d for in 
the plaint. 

f, therefore, have to deal with the fasts 
of this case; and I proposs to deal frat 
with the ground on whieh the learned Sabordi- 
nate Judge relied, namely, that there were 
13 persons who have recorded their votes, 
and who, asc:rding to the judgment of the 
learned Subordinate Judge, were not quali- 
fied to be on the register of voters. The 
quesiion is whether the facts whish the 
learned Snbordinate Judge has found are 
sufficient to support his judgment. It should be 
mentioned that the liat of votera was settled by 
the Chairman of the Municipality. The plaintiff 
did not adopt the proeedure whieh is laid down 
in the rules and objest to the Ohairman in 
respsaf of any names whish were included 
in tbe register as to which he had an 
objection. Bas he did apply. to thel[Magis- 
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trate; though there may be some doubt as 
to whether the Magistrate ought to have 
gone into the objeetion whieh the plaintiff 
put forward, inasmush as the plaintiff did 
not make this objection in the first irstanos 
to the Chairman. The Magistrate did in- 
vastigate the objections whish the plaintiff 
made and he dismissed them; the result was 
that tha persons to whom the plaintiff 
objested, remained upon the register. When 
the plaintiff brought his suit he did not 
spesify the names of the persons as to whom 
he was going to objset in the suit; and, 
at the trial, he ssems to have made a some- 
what roving attack upon eertain parsons 
with regard to whom he thought he could 
mike a ease, The learned Mansif coame to 
this eonolusion: "It is quite possible,” said 
the learned Munsif “that one or two 
unqualified man may have been registered 
as voters but thera is no evidenee to prove 
thie,” and, yet the learned Subordinate Judge 
who heard the appeal eame to the conclusion 
that there were 13 parsons as to whose 
qualifisation he was not satisfied. Assuming 
that finding to be correst,—as wa must, 
baeause this is a s3cond appeal—in my 
judgment, haviog regard tə the facts of this 
sane, that is not suffisient to justify the 
setting aside of the elestion: In fac', the 
learned Vakil who argued this appeal on 
bahalf of the plaintiff did not really bage his 
argument upon this ground, but relied 
mainly upon another ground to whieh I 
shall have to refer directly. It seems to 
me that even if we acsept the finding of 
fact of the learned Subordinate Judge in 
the firat appeal, it by no m3ans follows that 
the plaintiff would have been elestel even if 
the votes of all these 13 votera had bsen 
disallowed. Indeed, in my juigment, having 
regard to tha number of votes resorded for 
the saecessful eandidatss and for the plaintiff, 
which I have already moəntionad, it is ap. 
parent that even if ths votes of the 13 
voters, who were held to be disqualified, 
had been disallowed the result of the 
election would have baen the samo. 

Now I sam) tothe other point, upon whieh 
reliause has been chiefly plaesd in thia Court, 
and that ia, that the plaintiff was not allowed 
to be present at the plasa where the votes ware 
being recorded. In a sense he was present, that 
18 to say, ha wagon ons part of the premises, 
whereas the votes wera being recorded in 


another part. But in order to make elear 


' what the position really was I will read a 


short passage from the learned Munsif's 

judgment in whish he gives a graphic deserip- 
tion of what took plase. “The voting took 
place in the Municipal Offiee...,..The votes 
were retorded by the Deputy Magistrate 
in the Hall of this building. A little on 
the south of the entranca the indentifieation 
stand was erected, The Head Clerk distri- 
buted the identification eards after satisfying 
himselfas to the identity of the persons 
claiming identifiaation eards, Hach voter 
on raeeiving the eard was examined at the 
entranse by the Chairman in the presenee 
of the candidates and outsiders as to the’ 
asrractosss of the identity of eneh of the 
vobars, Objections as to the right of the 
person to vote were invited at this stage with 
the idea that if there were any objections 
the Presiding Officar would bs oommunieated 
with. There were no objections nor is there 
any allegation of falas personation. Brom 
the entranss the passage t2 the Hall was 
fensed so that the voter had no other way 
of gatting out exsep} throngh the Hall where 
the Presiding Offiser was seated.” The 
laarned Mansif then prosesds to refer to 
the fast that “the As} does not give any 
right to the eandidate to be present at the 
plase where the voling is recorded by any 
positive sastion.” Hogoezsonto say: “The 
so-called right is inferred from the fast that 
a eaudidats is requirad by the Ast to taka 
objastions, ragarding the admissibility or 
otherwise of a voter, to the Presiding Offiesr 
at the tima of resording the voies, Hara 
althoagh tha cindidates wora no} allowed 
in at the Hall whera the votes were resoried, 

amplae opportanity was provided to the 
eaididates təs taka objestions if they wantel. 
Ths Presiding Officer sat within hearing 
distanca and als» came oat ia the verandah 
to hear seomplaints if any. The plaintiff's 

right to b) present arise from the fast 
that he can take abjastiona before the Pra- 
siding Offiser. Here his privilege of taking 
objections was not interfered with. Tha 
proosdurs was adopted on the suggastion of 
tha Oommissioner of the Division. There 
wera complaints before him that Zemindars 
intimidated and used undue inflasnes to 
sesure elections in thsir own way. The 
Oommiasioner on enquiry was satisfied as to 
the trath fof these allegations and suggested 


533: :: 


the prosentprosedureto segure the free exercise 
of «the right of franshise by the Municipal 
votürs unbampered by threat or permission.” 
That finding of fast has not b3en interfered 
with. by. the learned Judge; and, I should 
have- been prepared to hold upon that finding 
offast that there was no ground for setting 
aside this eleetion. 

A .do_not. intend to express any general 
opinion.as to how these eleeticns are to be 
conducted, Theat is not my business. I am 
only concerned with the facts of this parti- 
cular ease; _I have stated the fasts as found 
by. the learned Munsif; and, as I have al- 
ready said, it the ease rested there [ should 
have been prepared to hold that the facis 
relating to this point did not disclose a 
soffisiont ground for setting aside this elec. 
tion. I do not mean to say that I approve 
of the arrangement nor do I mean to say that 
I disapprove of the arrangement. I expresa 
no opinion in one way or the other. But the 
oase does nob rest there, bseause I find that 
on-the day of the eleation the plaintiff himself 
wrote a letter to the Presiding Offiser—and 
here I may mention that the Presiding Offieer 
wasa Sub- Divisional Officer, Mr. Dutt, against 
whose integrity and uprightnesa not a word 
has been said— the plaintiff wrote to him in 
these worde: “In enclosing herewith a e»py 
of my letter t» the Chairman I beg to request 
that you will kindly eonsider the facis men- 
tioned therein ard either allow me or my 
agent to be present by the side of the Hlestion 
Committee or you will kindly resord the 
votes personally as the resording of votes in 
secret is quite illegal and fraud also might 
ossur in the procaedings.” Upon whieh 
Mr. Dott made a note: "[ am reecrding 
votes personally. Bo this may be filed.” 
The plaintiff uses the phrase there ‘resording 
the votes in seeret.” It is perhaps right to 
add that votes were not retorded in secret: 
the Presiding Officer, as I have already said, 
was there, acd there was a Committee eon. 
sisting of three men who bed been appointed 
by the Chairman of the Mnnieipality. As 
against there three mer, as far as I xuow, 
there is not a word to be said as regards their 
integrity and honesty. l 
, Hávipg regard to the fasts found by the 
learned Munsif and baving regard to the 
letter which the plaintiff himself wrote, 
which, in my opinion, amounts to a waiver of 
his alleged right to be present in the plase 
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where the vates ware astually recirded, pro- . 
vided the Prasiding Offiser himself recorded. 
them, in my jadgmen: thers is no ground for 
setting aside the elestion, : 
For there reasons, in my judgment, this 
appeal ought to be allowed, the desree of bhe 
lower Appellate Court set aside and that of. 
the Court of first instanse restored, . 
The plaintiff-respondent will pay the costa 
of the appellant in this Court and in the 
lower Appellate Court, The defendants- 
respondents will pay their own sostes in this 
Court and in the lower Appellate Court. 
We assess the hearing fes in this Court ab 
two gold mohurs. l 7 
The appeal being disposed of no order 3s 
nesessary in respast of the Rule for stay of 
exesution or in respesb of the application 
of the Intervenor to be made a party to 
the Rule, Tbe Intervenor will pay bie own 
costs, We make no order as to the eos's in. 


the Rale. 


OnoTzNER, J.—I agree, 
W. 0. A. ^ Order accordingly. — 


'OUDH JUDICIAL COMMISSIONER'S ^" 
' * COURT. i : 
BxecuTion of Dacenge AppzaL No, 35 or - 
1921. 
December 8, 1921. a 
Present : —Mr. Lyle, A. J. 0. 
BISHESHAR SINGH-— JUDGMENT- 
Dr5IOR— ÁPPELLANT 
Cer sus 
MOHAMMAD YASIN ALI KHAN— 


Decake HOLVER—- RESPONDENT, 

‘Civil Procedure Code (Act V of 1908), O. XXIII, 7. 8- 
—Compromise decree—Court competent to grant relief 
agreed to by parties —" Bo far as it relates to the suit," . 
meaniny of —Decree, compromise, interpretation of. 


‘In a decree passed on the basis of a compromise 
there is nothing whatsoever in the terms of O XXIII, 
r. 8, Civil Procedure Code, to prevent a Court from 


granting e relief to a defendant which can be put in 


execution, so long as that relief has been agreed to by 
the parties and is one of the lawful considerations on 


which the compromise is based. [p 234, cel, 2.) 


The phrase “so far as it relates to the suit", as used : 


in O. XXIII, r. 3, Civil Procedure Code, does not mean . 
that in a compromise decree only such reliefs can be 


& 
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granted as the Court might have granted on the trial 
of a suit. All conditions which are considerations 
for the compromise are conditions relating to the 
suit and as such should be embodied in the decree. 
[p. 284, col. 2.] 

‘In order to interpret a compromise which has been 
embodied in a decree, it should be read as a whole, 
[p. 234, col. 2.] 

In a snit for pre-emption in respect of a 2-annas 
share in a village, a decree was passed in terms of a 
compromise according to which the plaintiff's 
suit in -respect of J.anna share was dismissed 
and the defendant was held entitled to receive 
possession of l-anna share immediately after the 
termination of the lease under which the plaintiff 
was holding the village. It was contended that 
the suit being 'a simple pre-emption suit the de- 
fendant could not be given a decree for possession 
and that ib should be construed as merely declaratory 
of his rights : 

. Held, that it was not merely a declaratory decree 
bat one forpossession and that the defendant was 
entitled on the: expiry of the lease to apply for 
delivery of possession in execution of the decree 
under section 47, Civil Procedure Code, and that a 
a guit for possession would not lie, [p. 234, col. 
2. L E a 

Appsalagainst an order of the District 
Judge, Fyzabad. dated 3lst August 1921, 
upholding that of the Subordinate Judge, 


Sultanpur, dated 29th July 1921, 


- "Dr. J; N. Misra, holding brief of Mr. G, N, 
Misra, for the Appellant. | 
Mr, Ali Mohammad, for the Respondent, 


- JUDGMENT.—-Bisheshar Singh, the ap- 
péllant, brcught a suit for pre emption ‘ia 
respect of a 2-annas share ia Mauza 
Kachnaon. Thatsunit was finally decided by 
this Court on the 28rd of Jane 1915, 
The desree of this Court was in te ms of 
a somprom’ss entere] 
parties. Tbe first two paragraphs of that 
gompromise run as follows:— 

"(1) That ont of a 2-annas share in 
suit in Mauza Kachnaon, Pargana Jagdishpur, 
Tahsil Musafirkhana, Distrist Sultanpur, 
&' decree in respest cf a lanna share by 
right of pre-emption oa payment of a 
moiety of the consideration money, 
Ri, 2,500 be passed in favour cf the plain iff 
against ‘the defsndant and tke plaintiff- 
respondent's claim in respest’ of the 
remaining l.anna be dismissed. Oat of 
Ra. 5,00) the consideration money dexporited 
by the plaintiff respondent in Court, he 
should withdraw Ks. 2,800 while the 
defendant arpelldnt’ should realise from the 
Court the remaining Bs. 2,507, ` 


into between the 


"(9) That the plaintiff has sontinued 
to be in possession of the entire Marza 
Kaochnaion aforesaid, the property of Babn 
Ali Bahadur Khan, ander a lease (mustajirt) 
whish woald expire in January 1919, and 
after the expiry of the period of laase 
(mustojivi) the plaintiff has the right to 
bold the said village in his possession on 
the basim of the mortgage-deed, dated the 
16:b May 1899, exeented by the said Babu 
Ali Bahadar Khan, till redemption. Besides 
the said mortgage deed, other deads of 
further charge, m'ssellaneous debts detailed 
below and other debts create a sharga on 
Marz» Kachnaon ard are due to plaintiff. 
But the defendant appellant shall be entitled 
to receive possession aver his l.anna share 
mentioned in paragraph 1 thereof immediately 
(fauran qabza pane kn mustiheg hoga) on the 
termination of the psriod of lease (mustajirz). 
The plaintiff-respondent shall be entitled 
to realise the money due tohim in respect 
of the said mortgage-deed. ete, from Babu 
Ali Bahadur Khan, the mortgagor, and 
the defendant-appellant shall not be liable 
for the said debt in respeot of his l-anna 
share,” 

The only question in this appeal is 
whether under the terms of this sompro. 


“mine Mohammad Yasin Ali Khan who was 


the defendant in the suit is entitled to 
be put in possession of his l-anna ahare 
in exeeution of the desree passed on the 
23rd of June 1915 or whether this deeree 
merely declares hie -title and he eannot 
obtain possession without bringing a separate 
ruit. Both tbe Courts below have held 
that the dearee of the 23rd of June 1915 
is not merely a deslara*ory deeres so far 
as the l-anna share of Mohammad Yasin 
Al Khan is concerned bat that it is in 
fast a desree for possession after the expiry 
of the lease of that share hald by Bisheshar 
Singh. The learned Counsel for the ap. 
pellant argues that the suit was a simple 
pre-emption suit, that the plaintiff's claim 
was in respest of a 2-annas share but he 
got a desree in respeat of a l-anna share 
only and his suit in respest of the other 
l-anna share was dismissed, that the respond. 
ent was defendant in that anit and in 
such a sait could not bs given a decree 
for possession of a share aud that, therefore, 
paragraph 2 of the decree eannot he 
interpreted as granting the defendant in 
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the suit a decree for possession of the 
] anna share in respect of which the plaintiff's 
suit for pre-emption was dismissed but 
must be construed as merely declaratory 
of the defendant's rights. R. 3 of O, 
-XXIII of the Firat Sehedula to the Code of 
Civil Prosedure provides that where it is 
proved to the satisfaction of the Oourt 
that a suit has been adjusted wholly or in 
part by any lawful agreemant or eompro: 
mise the Court shall ordar sush agreement 
or eompromise to bə recorded and shall 
pass a decree in aseordanes therewith so 
far as it relates tothe amit. Tha interpreta- 
tion of the phrase ‘so far as it relates to 
the suit" has been the subjeet of discussion 
in various reported eases. In Venkatappa 
Nayanim v. Thimma Nayanim (1) it was held 
that these words must be restricted to a 
relief whieh the Court eonld have given 
in the suit, and will not embrace reliefs 
which conld only have been given in a 
ruit based upon a different cause of aation. 
This view, however, was dissented from 
in Joti Kuruvetappa v. Izari Sirusapp1 (2). 
That was a suit for money where the 
plaintiff asked for a simple money decree 
and it was decided by  eompromise in 
which the parties agreed that the amount 
decreed should be a eharge on sertain 


properties, and this agreement was embodied: 


in the decreas, It was held that the 
agreement to make the de:retal amount 
a sharge was an agreement relating to 
the suit and was rightly embodied in the 
desreo. The learned Judges remarked 
that the language used in gestion 375 of 
the old Code, whieh  eorresponda to r. 3 
of O. XXIII, was wide and general and it 
would bs highly inconvenient if the parties 
should not be allowed te settle their 
disputes on sush lawful terms . ss they 
might agree to without being restristed to 
sush relief as one only of the parties had 
ehosen to elaim in the plaint. And in the 
ense of Furna Ohandra Sartar v. Nil Madhub 
Nandi (3) it was held that a decree passed 
on a sompromise cannot be regarded aa 
ultra tires simply because it goes beyond 
the subjeet matter of the suit and contains 


(1) 18 M. 410; 6 Ind, Deo. (N. s.) 634. 
| (2) 20 M. 478, 16 M. L, J. 864, 
(3) 6 O. WN, 485, 


other conditions, and that those other 
conditions, if they are considerations for the 
sompromise of the subject-matter of the 
suit, must be ínsorporated in the deoree, 
but if the other conditions are independent 
of it they may be regarded as mere sur. 
plusage. It seams to me that it would be 
putting mush too restrieled an interpreta. 
tion on the words “so far as it relates to 
the suit" to hold that in a compromise 
decree only such reliefs can be granted as 
the Oourt might have granted on a trial 
of the suit and that all eonditions which 
are considerations for the compromise are 
sonditions relating fo the suit and as sush 
should be embodied in the desres. In my 
opinion, ina desrae passed on the basis of 
a eompromis» there is nothing whatsoever 
in the terms of r. 3 of O. XXIII to 
prevent a Court from granting a relief to 
the defendant whieh can be put in exesution 
so long as that relief has been agresd to 
by the parties and is one of the lawful 
considerations on whieh the compromise 
is based, In order to interpret the eompro- 
mi.e whieh has baen ‘embodied in the 
decree it must be read asa whole and 
the intention of the parties clearly was 


. that the plaintiff should be given a deerse 


for pre-emption of l-anna ont of the 2. 
annas elaimed on condition that the defend. 
ant should be given possession of the other 
1 anna free altogether of the mortgage debt 
aftar the period of the plaintiff's lease 
had expired. The condition that the de. 
fendant should get possession of  1l.anna 
free from the mortgage-debt after the 
period of the plaintiff's lease had expired 
was a sonsideration for the sompromise of 
the suit for pre-emption and was rightly 
embodied in the deares. The words used 
both in the eompromise and the ‘decree are 
"that thedefendant-appellant shall ba entitled 
to receive posssssion over his l anna shara 
mentioned in paragraph | thereof imma. 
diately ou the termination of the period 
of lease: fauran gabza pane ka mustahag hoga,” 
This is not merely a declaratory desrse but a 
decres for possession on the expiry of the 
lease. The defendant respondent was entitl. 
ed on the expiry of the lease to apply 
for delivery of possession in exesution of 
the decree under section 47 of the Code 
of Civil Procedure and a separate guit for 
possession would not lie, 
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The appeal fails and is dismissed with 
sosta. 
N. K. 


Appeal. dismissed, 


ALLAHABAD HIGH COURT. 
SECOND CrviL Arrear No. 59 or 1921, 
May 5, 1922. 
Present :— Mr, Justiee Gokul Prasad and 
Mr. Justice Stuart. 
RAM KISHAN RAI—- DEFENDANT 
— APPELLANT 
t ersus 
CHHEDI RAI AND AXOTHER-—PLAINTIFES 
~— RESPONDENS, 
P Contract Act (1X of 1872), s. 25 (8)—Bond ezecuted 
by Hindu father in lieu of time-barred debt—Contract, 


validity of —Sons, liability of, on death of father— Hindu 
Law-—Eatinction of claims by efflua of time, 


It is within the competency of a Hindu father to 
execute a bond in lien of a time-barred debt, and the 
bond amounts to a valid contract against him, under 
section 26 (3) of the Contract Act; on his death, 
therefore, his sons are liable to pay the money which 
he was bound to pay. . 

Narayanasami Chetti v. Samidas Mudali, 6 M, 
298,7 Ind. Jur, 857; 2 Ind Deo (x: s ) 488, followed. 

Hindu Law does not recognise any rule as to the 
‘extinotion of claims by efflux of time. 


Second appeal from a deeree of the District 
Judge, Gbazipur, sonfirming that of the 
Munsif, 

Mr, Jebal Ahmad, for the Appellant. 

Mr, Uma Shankar Ba, pas, for the Respond- 
ents. , 

JUDGMENT.—This is an appeal by the 
defendant in a suit brougkt by the plaintiffs 
for resoyery of the amount due to them on 
three bonds exeented by the father of the 
defendant. The only plea whish has been 
argued before us is one of limitation. The 
ease has been put before us by the learned 
Vakil for the appellant in this form. He 
said that, on the date the father oxeeuted 
the bonds, whieh are now being sued upon, 
the earlier bonds in exchange for whieh 
the fresh bonds were exeented had beoome 
barred -by time and, therefore, there was 
no sonsideration for them, and exeeution 
of these bonds would not be binding on the 
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Bons. There is no doubt whatever that the 
father was eompetent to execute the present 
simple bonds in lieu of time-barred debts. 
Against him the sontract would have been 
a valid one under sestion 25, clause (3) 
of the Indian Contract Act. Moreover, the 
Hindu Law does not resognise any rule as 
to the extinction of claims by the efflux of 
time, sothat, looked at from any point of view, 
the bonds in dispnte amounted to a valid 
contract made by the father. The father being 
dead, the sons were liable to pay the money 
whieh their father was bound to pay. This 
view finds support in Narayanasams Ohatis v. 
Samidas Mudak (1). In our opinion the 
desree of the lower Appellate Oourt was s 
seorrect one. We aesordingly eonfirm tha 
deeree of the lower Appellate Court and dis- 
miss this appeal with eosta, 
W, 0. 1. 


Appeal dismissed, 
(1) 6 M. 208; 7 Ind, Jur, 867; 2 Ind. Deo. (N, x.) 488. 


OUDH JUDICIAL COMMISSIONHEBR'S 
COURT. 
Civit, Revision No. 140 or 192]. 
November 17, 1921. 
Present :— Pandit Kanhaiya Lal, J. C. 
Musammat ZAINAB —PLAINTIFEF— 
APPLICANT 


versus 
Musammat BUDHNA —DEFENDANT— 


Oprrosite PARTY, 

Civil Procedure Code (Act V of 1908), Sch. II, 
paras. 18, 22—Arbitration—Subsequent institution of 
suit about same subject-matier—Arbitration, super- 
session of. 


The institution of a suit has not ipso facto 
the effeot of supersediug a previous reference to arbit. 
ration dealing with the same subject-matter, but if 
after the institution of the suit neither party applies 
fora stay of the hearing of the suit under para. 
graph 18 of Schedule IT, Civil Procedure Code, either 
at the time of the settlement of issues or before it, 
the effect of such a failure is to supersede the arbi. 
tration for good and any decision which might be 
arrived at in that suit would be binding on the 
parties as if no reference to arbitration had hee 
made prior to the suit, [p; 286, col. 2.) - < 


r 


236. 


ZAINAB t. BUDHNA. 
. Where no application for stay of the suit is an 


within limitation, the effect of the institution of the. 
suit and its decision would be to supersede tho 


arbitration and render any award made therein after 
the institution of the suit unenforceable.  [p. 287, 
col. J. ] 


Sukhnath Rat v. Nehal Qhand, 59 Ind..Cas. 801; 18 


A.L. 1,644; 2U. P. L. R, (A) 240; 42 A. 661, Dina- 
bandhu Jana v. Durga Prasad Jana, 5! Ind. Cas 80; 


46 O, 1041: 29 C. L. J. 399; 23 O.W. N, 716, Bam 
Prosad Surajmull v. Mohan Lal Lachminarain, 60, 


Ind. Qas. 895; 47 O. 752, referred to. 


A private reference to arbitration of a subject, 


of dispute does nob prevent either party from filing 
a suit in a Court of Law in respect of the same 
matter, for the effect of paragraph 22, Schedule II, 
Civil ‘Procedure Code, is to remove ‘the bar: which 
existed to the institution of auch a anit. [p. 286, col. 
2. 


4M, 116: 33 M. L.J. 177; 6 L. W., 24^, Sheobabu 
v. Udit Narain, 24 Ind. Oas. iud 12 A. L. J. 757, 


followed. l ko» 


Civil revision against a dearee of the 
Subrrdinate Judge, Gonda, dated the. 30th 
June i921, upholding that of the Protationary 
Munif, Gonda, dated the 6th Daeember 1920. 


Mr. 
eant, 
Mr. Mohammad Wasim, for the Oppotite 


Par'y. 


JUDGMENT.—Musammat Zainab and 
Musammat Budhna are the two widows of 
Makhdum. There was a dispute between 
them with regard to the property left by 
Makhdum, whioh was referred to eertain 
arbitrators for desision by means of an 
agreement executed by them onthe 18th 
November 1919. The arbitrators .did not, 
however, some to any decision fora long 
time. On the 13th March 1120 Musammat 
Zainab filed a suit for partition against 
Murammat Budhna in the Oourt of the 
Munsit of Utraula. Musammat Badhna 
raised an 
property in dispute exeeeded: the 'pesuniary 
jorisdiction of the Munsif. This issue was 
tried with the ‘result that the plaint. was 
directed to be reiurned to Musammoat : Ziainah 
for presentation io the proper Court, 


Mohammad Ayub, for the Appli- 


"Dui ing the pendency of that tuit .no referi 
i inse was made by.either party to the previous 
referense to arbi.ration. Under paragraph 
yScf.tke Sesord Schedule of the Code of Civil 
‘Procedure either party conid have applied 
to the Conrt: for the stay cf the suit, 
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ne Rowther v. Beeni Rowther, 42 Ind. Cas 614; 


objestion that the value of. the 


: [1927 


— PERE 
NOIDLVA 


stating that she was réady and ‘willing “to 
do all things necessary to the proper eondist® 
of the arbitration. Sneh an application éould 
only: have been made at the time of the 
s3ttlement of i:sues or before it, but no 
gueh application was actually made. The 
order, returning the plaint, was passed on 
tte lst June 1940. On the 12th June 1920 
the arbitrators made an ez parte award after 
giving due notize to the parties. Musammat 
Zinab appeared, bot Musammat Budhna 
decided not to appear before the arbitrators, 
Musammat Zainsb next took sters to - enforce 
the award by means of an‘appHeation under 
paragraph 2L of the Second ‘Sehedule of the 
Code of Civil Proeedure. Tsat -applieation 
has been thrown ont by the Courts below 
oa the grovnd that.the parties: had by 
their conduct cancelled. the referense and 
that the award ad herah lon was ultra 
vires, .. Won eg 
The insit ath: of. a suit bas not ipso 
facto the effect of superssding' w previous 
reference to. arbitration, dealing "witl “tha 
sama sübjeet.: matter; | bit if after the inatitn. 
tion of the suit neither party applies for a 
‘stay -of the hearing of ‘the Fait. under 
paragraph 18 either ab the “time: Of: 1Eó 
settlement of issues .or before it, the “eloh 
of sueh & failure is to supersede the arbitrar 
tion for good ; and any desirion;: which 
might be arrived at “in ‘that suit Would be 
binding on the „parties .as if no, sush 
referense to. arbitration: had, been: made 
prior to the suit, As. pointed .cut-, in 
Arpacu Routher v, feent Rousher; (1) avd 
Sheobabu v, Udit Narain (2), a private 
referense . to arbitration .of a ‘snbyeet:: of 
dispute does ' not, prevent either. patty-from 
filing a suit in a Oonrt of Law ia respeeb 
of the. same matter, .-for ‘the «effect. of 
paragraph 22 of the Second Schedule is to 
remove the bar whish existed to the siugtitu- 
tion of .a suit by a person who :refused 
to -abide by the sontraet. of , referense. 
If an application is made. - under .BArA- 
graph 18 of the same. . Sshednla., for;ihe 
stay of & suit and tuch .stay .is granted, 
the arbitration san proceed ; but if auch 


stay is refused and. the order. refusing | the 


stay besomes _ final, the arbitrator 


(1) 42 Ind. Cas, 614; 41 M: 115; 33 ML, p Hm 4 
a. W, 248. 
(2) 24 Ind. Cas, 480, 12 Ay La ds 187, . > te p i 


Y, Aw oe ~ 
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besomes funttus officio: There ir, however, 
& third- contingency, namely, where no 
applisation for stay is made withih the 
Jimit aMowed.^by law, The effect of the 
institution of the suit and its desision 
“would in sueh a case equally bə to supersede 
the arbitration and render any award made 
therein: after the institution of the suit 
unenforeenhle, .. e 

- Thé learned Counsel for. the. applicant, 
Musammat Zainab, contends that the plaint 
having been returned, the powers of the 
‘arbitrators, whish .had been temporarily 
Suspended, revived, but there: is no authority 
for euch .a proposition, A revival ean 
only . take- plase by. means of a fresh 
reference ` to’ tarbitration in Court or ont 
of it in the manner provided by law. In 
Sukhnaih:-Rat.v, Nehal Ohand (3) nd 
Dinabindhu Jana v, Durga Prasad Jana (4) 
the effect of an:order of: atay made in 
a. suit, the subjeet-matter. of which was 
the subject of & previous reference to 
arbitration, “was .aonsidered, and it was 
pointed out thatthe arbitrators were bound 
fo: wait until the Court in whish the suit 
was: instituted determined whether it would 
prceeed “with the suit itself or. will stay 
its proeccedinga ard refer “ibe. parties to 
their. own. shosen tribunal, namely, the 


arbitrators, in other. words, they could 
not..prossed with the. arbitration till 
such .a stay was granted. In Ram 


Provad Surajmull v. Mohan Lal Lachminaratn 
(5) it was held. that where an astion was 
commenead upon a aontrast whieh: eontaincd 
& provision for ‘a referenee to arbitration, 
and a referense to arbitration was- made 
before “the commensement of the suit- and 
resülted.in an. award, the award was of no 
eifec!, unless the. suit* had : been stayed. 
péhding -the arbitration.. No such appliea- 
tion..for. stay was: made in this instanoe, and. 
the merefact that the plaint was’ eventually 
raturned after the preliminary issue had 
been. desided made no differenes. The: 
reference ^ did" not: revive by reason of the: 
return, t. 3 
t ne LT Paty 
as P. 
' .3 


' (8) 60 Ind, Cas, 801;:18 A. L, 4.644, 2 U, P. L,” 
R, (À.) 240; 42 A, 661. : 
r o 51 Ind, Cas. 80; 46 C. 1041; 28 0. L. J. 899%- 28" 
. 16; 
(5) Po TAL Cas. 896; 47 0. 752, 
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The applisation 

with acata. 

a NGC, 


is, therefore, dismirsed 


Applic:tion dismissed, ` 


NAGPUR JUDICIAL COMMISSIONER'S 
OOURT. 
 S£COND Civit, Aperan No. 226.B or 1921. 
June 19, 1922. 

Present: — Mr, Prideaux, A, J.C. 
VITHAL- PLAINTIFP#— ÀPPELLANT 
versus 
Shatkh BHOLU AND oTaxE1— 


DEFEXDANTS— RESPONDENTS. 
Mortgage—Perpetual lease in favour of mortgagee 
—Same transaction—Olog on redemption, 


Where a perpetual lease by a mortgagor in favour 
of the mortgagee of the property mortgaged and the 
mortgage form one and the same transaction, the 
lease acts as a clog on the equity of redemption and 
the Courts are bound on principles of equity to 
relieve against it. 


Appeal from a decreas of the First Addi. 
tional District Judge, West Berar, Akola, 
in Civil Appeal No. 200 of 1914, dated 
the 28th February 1921. 

Mr. A. V. Khare, for the Appellant, 

Messrs, M, K, Phadke and M, R. Bobde, 
for the Respondenta. 

‘JUDGMENT .—There is no forse in this 
appeal, The facts are sufficiently given in 
the judgments of the two Oourts below. 
and it has been held that the document 
susd on‘ is a usufructuary mortgage and 
not & perpeiual lease, The appallant’s 
prayer for a declaration that he was a. 
perpetual lessee has not been granted and 
he «omes vp here slaiming that he should: 
have been so  deslared and contending 
thet in any case the lease of the Inam 
Iands during the lifetime of the executing 
Inamdar was valid and that three of the’ 
four fields were not sovered by the mortgage, 
It was further contended that the eondition 
of perpetual lease did not operate as a 
slog on the equity of redemption, 
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The point really atissae isa very short 
one: it is, whether the ]lease and the 
mortgage were or were not parts of the 
same íransastion. It is obvious that they 
were; and because they were parts of the 
same transaction the Courts are entitled 
to apply the principle of equity: see Bhimrao 
Nago;trao v. Sakharam Sabajt (1). I have 
no hesitation in finding that the mortgage 
and the lease were parts of the same transac: 
tion and the perpetual leasa is a clog on 
the equity of redemption. 

The resnlt ia that this appeal fails and 
is dismissed with  eosts. The appellant 
will pay respondents’ sosta. 

wW. C. A. 

Appeal dismissed. 

(1) 64 Ind, Cas, 612; 28 Bom, L, R, 1208 at p. 1271; 
46 B, 409, 
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OUDH JUDICIAL COMMISSIONER'S | 
.. COURT, 
MisosLLAwgOUS ÁPPRAL No, 13 or 1922, 
April 7, 1922. 
Present: —Mr, Lyle, A. J, O., and 
“Mr, Ashworth, A, J. ©. 
ABDUR BAHMAN-—Oni£ze(TOR—JODGMRAT- 
Desrop—APPRLLART 
versus 
Babu HAR NARAYAN DAS AND OTHERBS— 


DxcREE-HoLDER&S—RESPONCENTS, — - 
, Civil Procedure Code (Act V of 1908), O. XXI, v. 
$2—-Haecution sale, application to set aside-—Notice of 


application, when to be givén—Time for giving notice. 


not limited, 


It is not necessary that the notice required by r.. 


92, O: XXI, Civil Procedure Code, to be given of an 
application to set aside an execution sale, should be 
served on all the parties affected by the sale within 
thirty days of the date of the sale, The rule pres- 
eribes no limitation for giving such notice. Once 
noticeis given to allthe parties affected by a sale, 
the Court has authority to proceed to decide the 
application on its merits, 

Ganesh Bab Naik v. Vithal Vaman Mahalya, 19 Ind. 
Cas. 476; 87 B. 887 at p, 390; 15 Bom. L. R. 244, 
relied upon. 

Appeal againat an order of the Subordi- 
nate Judge, Unao, dated the 6th February 


1922, u 
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[eso 


Mr. Zahur Ahmad, for tha Appellant. 

Mr. Makhan Lal, for Respondents Nos. 1 
and 3, 

Mr. G. N. Mukerji, for Respondents Nos. 4, 
5 and 6, 


JUDGMENT.— This is an appeal from 
an order rassed by the Sabordinate Judge 
of Unio refusing to set aside a sale-on 
the application of the judgment-debtor, 
The order of the learned Sabordinate Judge 
points out that when the application to 
have the sale set aside was made, only 


two out of the six  deeree holders aus- 
tion-purchasers were mentioned in the 
application. He has held that as the 


period allowed for making an application 
io setaside the sale had elapsed the other 
four desree-holders austion-purshasers san- 
noi now be made parties to the applieation 
and that the applicant cannot now guas- 
tion the sale so far as those four persons 
who were not originally made parties to the 
appliestion are concerned. He has further 
held that as those fonr persons have not: 
been made parties noties sannot be issued 
to them and as they are persons: affected 
by the salo the sale camnot be set aside 
under r, 92 of O, XXI. We are of 
opinion that this argument of the. learned 
Subordinate Judge is fallasious, Th:appli- 
cation to have the sale sət aside was made , 
within the time allowed by law. In .that 
applisation the number of the exasntion 
ease was given and cartain ofthe deeree. 
holders auetion-purehasers were mentioned. 
It is true that the names of four of the 
deeree-holders were not ineluded but noties: 
was subsequently served on them of the 
applisation. It is not necessary that notice 
of the applisation should be served on all 
persons affeeted by the sale within 30 
days of the sale. R. 92 of O. XXI 
merely provides that no sale shall be set 
aside until notiee has been issued to .all 
parsons affected by it. Bot there is no 
limitation provided for giving such notise, 
In the present case the applieation. ta 
have the sale set aside has been made 
and notise has been given to all the 
parties affested by it, The Court is, there- 
fore, in a position to proceed to deside the 
applisation on its merits. In the view 
which we take we are sapported by the 
ruling Ganesh Bab Natkl v.WVithal Vaman 
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DWAREA DAS-AJODRYA PRASAD t. RAM RATAN, 
Mahalya (1). We allow the appeal and 
eet aside the order of the learned Subor- 
divate Judge. The ease wil go baek to 
the lower Court with a direstion to re- 
admit ib on its original number in the re- 
gister and to decide it on its merits. Tho 
respondents will pay the appellant’s costs in 
this Oourt, 


Appeal allowed. 
(1) 19 Ind. Cas, 475; 87 B. 887 at p. 390; 15 Bom. 
» 244, 


ALLAHABAD HIGH COURT. 
Sgcoxp Civin, Appgat No. 167 or 1921. 
May 8, 1922. 

Present: —Mr. Justica Gokal Prasad and 

: Mr. Justise Stuart. 
DWARKA DAS AJODHYA PRASAD-—. 
PLAINTIFF8— ÀPPELLANTS 
tersus 
RAM RATAN AND ANOTHER — DEFENDANTS— 
RESPONDEAT. 

Contract Act (IX of 1872), a 78— Contract to pur. 
chase ascertained goods-— Delivery postponed by agree. 
ment—Property in goods, when passes—Suit to recover 
price ef goods, maintainability of. 


When a purchaser of goods agrees to take the 
goods as ascertained, but at his request delivery is 
postponed, the property in the goods passes to the 
purchaser, under section 78 of the Contract Act, as 
soon as the proposal for sale is accepted, and a suit to 
recover the price of goods is maintainable. 


Sesond appeal from a decree of the Sesond 
Subordinate Judge, Oawnpore, eonfirming 
& decree of the Munsif. | 

Dr. Kailas Nath Katju and Mr. Indu Bhushan 
Baner;i, for the Appellants, 

Mr, Pearey Lal Bunerjt, for the Respond- 
ents. ; , 

JUDGMENT,—The facts of the suit out 
of which this appeal has arisen are these:—~ 
The defendanta’ firm are proved to have con. 
tracted to purchase from the plaintiffa’ firm 
22 maunds, lé seers and 13 shatacks of 
Balchar on the 27th of February, 1920, at a 
prica whieh was fixed at Rs. 815 1.3. . 

The lower Appellate Oourt has believed the 
evidence of the witnesses prodneed by the 
plaintiff upon this point. According to the 
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evidenea the defendants’ firm agreed to take 
these goods as ascertained but requested the 
plaintiffs’ firm to postpone delivery until it 
was convenient for the defendants’ firm to 
take delivery. In these sircamstance:, the 
provisions of the latter part of section 78, 
Ast IX of 1£72, come into operation. The 
parties had agreed that the delivery ahould 
be postponed. The property in the Balchar, 
therefore, passed to the defendants’ firm on 
the 27th February 1920 as soon as the pro- 
poral for sale was secepted. Sush being the 
ease, the plaintiffs’ suit, whieh was 5 suit for 
the price of goods sold, was regular and ia 
proper form. 

We, therefore, allow thia appeal and paes 
the following decree, A deores will be given 
tothe plaintiffa for Hs. 824.8.3 with interest 
pendente lite and future interest till the date 
of realization at 6 per eent. per annum from let 
of May 1920 up to the date of realization, 
The defendants’ firm will pay their own costs 
and those of the plaintiffs’ firm in all Courts. 
These costs will include in this Court fees on 
the higher sesle. This deeree will not be 
put info exesution until the plaintiffs’ firm 
deliver the 22 mannds, 14 seers and 13 
chatacks of Balchar to the defendants of the 
quality agreed upon or make it available for 
the defendants’ firm to take delivery, 

wW. C, A, 

Apreal decreed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sxcoxp Civit APPrAL No. 160 or 1921, 
Jnly 31, 1922, 

Present:— Mr. Batten, J. O. 
Musammat PURA— JUDGMENT. DEB LOR ~~ 
ÅPPELLANT 
versus 
BEHARILAL ~ DzogkE- HOLDER — 


Piden: ao 

Civ Procedure Code (Act V of 1908)— A. = 
Dismissal in default, effect of—Res aa 
proceedings—Order determining rights of pariies— 
Ewecution case struck off in default—Parties, whether 
have right ta re-open the question, 
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“ Where an appeal - ia dismissed in default the 
‘effect is to relegate the parties to the position as 
3f there had been no appeal, or as.if if had been 
,dismissed on the merits. [p. 241, col. 1.] 

Though an order in execution does nob cperate as 
fyes judicata strictly within the meaning of section 11 
-of the Civil Procedure Code of 1908, such a decision 
«becomes final between the parties: upon general 
‘principles of law: as an interlocutory order in the 

suit. [ p. 241, col. 1,] 

* Ram Kirpal v, Rup Kuari,6 A. 269; 11 I. A. 37; 4 Sar, 

4P, C, J. 489; 8 Ind, Dec. (x. 8.) 718 (P.O), followed. 

- 'Mungul Pershad Dichtt v, Grija Kant Lahiri, 8 O. 61; 
fll C. L. R. 113; 81. A. 128; 4 Sar. P. O. J. 249; 2 Ind. 
"Dec. (x. 8.) 82 (P. O.), followed. 

If an order has been made which directly or by 
"implication determines the rights. of the parties to 
an execution proceeding, the fact that the decree. 
holder doesnot choose to proceed with the execution 
‘and the case is struck off does not entitle a party to 
‘re-open the question upon which there has been & 
‘previous adjudication. [p.24], col. 1.] 

e Murlidhar Sukul v. Nursingh Das, 10 Ind. Cas, 859; 
17 €. W. N, 118; 150. L., 4, 468, followed,  , 

. Appeal against a desree of the District 
"Judge, Nimar, dated 6th December 1920, in 
Civil Appeal No. 145 cf 1920. 

Messrs. M..Gupía and S. Y. Deshmukh, for 
he Appellant. 

. Mr, S. B. Gokhale for the Respondent. : 

. JUDGMENT. —In Suit No. 456 of 1905 

meee wes drawn up on the 7th August 
1905 which purported to be in accordanse 
with the award of the Board of Consiliators 
who eonsolidated two mortgage-debts and 
other . debts and ordered a total sum of 
Rs. 2,600 to be paid by 15 annual instal- 
ments with the direction for sale of two- 
thirds of the debtor’s absolute oseupaney 
fields to the creditor in full satisfaation of all 
debts in the event of non:payment of three 
consecutive instalments. | The words used in 
the desree are that the two-thirds shall be 
gold to them by him.” The award on which 
the decree was drawn up did not make any 
mention of the exesntion of a sale-deed, , but 
paid that the property was in oase of default 
to go to the ereditor, and it is spesifiaally 
mentioned that the mortgages will still 
remain in force. 

It is sontended here, as it was eontend. 
ed in the lower Oonrts, that the deeree 
should have been in the form of a morbgage- 
decree and that, even as it stood, it is a mort- 
gage desree and should not be exesutei 
merely. by the defendant. exesuting a sals- 
deed in favour of the plaintiff. It is con: 
tended on: behalf of the appellant that the 
application for execution’. now bafore the 
Qourt should be regarded: 8s an application 


4 
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for a deoree final for foreslosure in whish 
case time might possibly ba granted to ‘the 
appellant who doas not “get any time for 
payment under the order ‘that a eale.desd 
should ba drawn up. I cannot, however, 
deal with the matter of the interpretation of 
tha award and the decree on the merits 
singa this has already bean the subject of 
judicial deeision, though it is -sontended, 
‘probably eorreetly, that the decision -was 
a wrong one, On 18th June 1919, the 
decree-holder applied for exeention of the 
deeras and asked that the decree should bs 
exesuted by the judgment-debtor by executing 
a Sale-deed. Tho following order was passed 
by, the Ooart on Lith Ssptembsr 1919 :-— 

"Daeres-holler, Babari Lal, present, J ndg- 
ment-debtor absent, Order passed. It is ordered 
that the land is sold to the deores. holder in 
full satisfastion of the deoretal debt-row due, 
Judgment-debtor will execute the sale.desd, 
If not, the Court will execute it on behalf of 
judgment-debtor, One month’s: time. is 
granted to exesute the sale deed.” 

‘On 8th Marsh 1920 -the 'exesutiohn ‘WAS 
atruek off because thé . decree-holder had 
not in time paid the: process-fees for not- 
icing the judgment:debtor ‘to-éxesute a rale. 
deed. Meanwhile the judgment.debtor ap. 
pealed against the order of 11th September 
1919. The appeal was dismissed for defaalt 
and the Appellate Court refused an, appli. 
cation for restoring he appeal to file. 
Against this order an “appeal. WAS made to 
this Court and was dismissed on 5th Novem. 
bar 1920, The deoree-holder filed a fresh 
application for execution on 10th Mareh 1920 
and the judgment-debtor objested that thé 
remedy: asked for was nob one’ warranted 
by the decree or the award, and it - was 
contended that the decree. holder was, there- 
fore, bound to bring a regular suit either 
for foreslosure or that he must: get -the 
“decree made final, On - this the Subordi: 
nate Judge ordered that he sould not 
re-open the question already desided: by ‘his 
order of llth September 1919, but tha 
judgment-dehtor should execute ‘a Bale. 
deed as ordered. On appeal to the District 
Judge it was” held that the First-Court had 
rightly decided that the nature of the 
deeras had already been determined by the 
order of llth September 1919" and could 
not be ra-opened. The Distriet Judge up: 
held the decision of the Subordinate Judga 
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' In appeal to this Court it is urged that 
the remedy .sought for is not iu sacsordanee 
with the decree based on fheaward. This 
may bo so, but I have to see whether 
this matter hss been conelnded by the 
order of lith September 1919, It is urged 
for the appellant, firstly, that as the appeal 
against that order was not  diemissed on 
the merits but for default, the original order 
tannot be regarded as still subsisting. No 
authority at all to the point has been 
sited in support of this proposition, There 
is no doubt that the effeet of the dis- 
missal of the appeal for default is to put 
the parties in the same position as if 
there had been no appeal or as if it had 
been dismissed on the merits. This ground 
of -appeal has no force in it, 

It is sesondly  eontended that, because 
the judgmentecreditor did not proceed 
with his execution applieation but allowed 
it to be. struck off on acsount of default, 
the order passsd in those prceaedings is 
no: longer of any effest, since the proceed- 
ings did not some to any final determina. 
tion on the merits. It has bson held by 
their Lordships of the Privy Couneil that 
ihcugh an order in exeeution does not 
operate as res judicata atristly within the 
méaving of sestion 11 of the Civil Proce- 
dare Code of 1968, sush a decision becomes 
final between the parties upon general prin- 
siples: ‘of - Jaw as an interlocutory order in 
the suit: vide Ram Kirpal v. Rup Kuari (1), 
and Munguli Pershad Dichit v. Grija Kant 
Lahiri (2). Asto the contention that the 
decision caases to be a decision if the 
case is -sabaequently struck off, I would 
refer to Murlidhar Sukul v. Nursingh 
Das (3), where it is laid down that if 
an order has been made whish directly 
or by implication determines the rights 
of the parties to an execution proceed- 
ing, the faet that the deeree-holder does 
not choose to proseed with the exeeutign 
and the oase is struek off does not entitle 
any party to re-open the question upon whioh 
there has been a previous adjudication. 
There can be no donbt that the .order of 


lith September 1919 was an adjudieation upon: 


(1: 6 A. 268; 11 T. A. 87; 4 Sar, P, C, J. 439; 3 Ind. 
Deo. (N. 8.) 718 (P. C,), 

(2) 8 C. 5 111 O. L. R, 113:8 I. A.128; 4 Sar, P. C. 
J. 249; 4 Ind Deo. (N. 8.) 82 P. 0.) 

(8) 10 Ind. Cas, 359; 17 C. W. N. 113; 16 O, L, J. 
458. aie ^-^ ^ - ^u < "t , ` 
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the question as to what was the nature of 
the decree and how it should ba exeauted, 
and the faet that the exeaution application 
was subsequently struck off does not entitle 
ihe judgment-debtor to question the nature 
of the desision. 

The eass has been rightly desided by tha 
lower Courts and the appeal is dismissed 
with sosts, I fix Pleader's fee at-Re. 10. 

G. R. D, 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Sxeconp Orvit APPEAL, No. 1461 or 1920, 
May 2, 1922. 
Present:—Mr, Justias Ryves and 
Mr. Justiea Stuart, 
BHIKHABI DAS —PraAINTi EE— 
APPELLANT 
versus 
ABDULLAH-—DEFESDANT— 
REsPO DENT. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 108 
—Suit for possession by  decree-holder-—Limitation 


—Limitation Act (IX of (908), Sch I, Arts. 11, 11A 
—"Person against whom,” meaning of. 


A snit for possession by the decrce-holder under 
0. XXI, r. .03, Civil Procedure Code, is governed 
by Art. IJA of the f imitation Act. [p. 242, col. 1.] 

Sardhari Lal v. Ambika Pershad, 15 O. 621; 15 I. A. 
123; 5 Sar. P. O. J. 172; 12 Ind. Jur, 210; 7 Ind. Dec. 
(x. s.' 981 (P. 0.), followed. 

The opening words of Art. 11 of the Limitation 
Act, namely "a person against whom" include a 
decree-holder. [ p. 242, col, 1.] 

Ganpat Rai v. Husaini Begam, 60 Ind. Cas. 905; 19 
A. L. J. 53, followed. 

Seeond appeal from a desree of the First 
Additional Judge, Aligarh, 

Messrs. Hertbans Sahit and Panna Lal, for 
the Appellant. 

- Dr. 8. M. Sulaiman, for the Respondent. 

JUDGMENT,.— The plaintiff-appellant ob- 
tained & decree in 1918 for possession of 
eertain property against cortain persons and 
in exeaution of that decree he got possession 
of the major portion of the property in 
guit, but he was resisted by one Abdullah, 
who was not a party to the dearee, on tha 
ground that the premises in the possession. 
of Abdullah were his own property and 

were not eovered by the desree. The plaintiff 
applied to the Exeeuting Court for possession 
against Abdullah bot that Oourt by an order 
dated the 31st. of July 1915 . passed. under - 
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O. XX, r. 99, upheld Abdullah's sonten- 
tion. This suit was brought in L»i9 for 
possession of the property in Abdullah’s 
possession. It bas been dismissed on the 
ground that it was birred by limitation under 
Art, ILA of the Hirst Sihadala t2 the 
Limitation Act, In appeal before us it has 
been argued that that Artiela dre: not apply 
to a suit brought bya deeree holier. This 
point seems to us to be eovered by Sardrart 
Lal v. Ambika Perstad (1). In that cise their 
L rdships of the Privy Councl held that 
the opening words cf Ars ll of the 
Limitation Aet XV of 1877, namely "a 
person against whom” insladed the daarea- 
holder. Artiele 1}A contaios words to tha 
same effect and, therefore, the ruling of the 
Privy Council is equaily applissble to this new 
Artiele, This view waa cokan in this Court 
in Ganpat Hat v. Husaini Begam (2). R 103 
of O. XXi only enables a party other than a 
judgment debtor azainst whom an ordar ‘s 
made under r. 98 or 99 or 101 to isstitute 
a suit to establish the right whish he alsims 
to the possession of the property. That, 
however, does not toush the question as to 
the period of limita ion within whig Bush 
a snit must be'brongnt. ‘Ino our opinion that 
is Bettled by Art, llA of the nra-ent 
Limitation Aet, inthis view the appeal fails 
and is dismissed with oosts, 

X, B. l 
Appeal dismissed, 


(1) 15 0. 521; "6 I. A. 123; 5 Sar. P. OJ, 172; 12 
Ind. Jur. 210,7 Ind Dec, now) Sei P.O 
(2) 60 Ind, Cas, yu6; 19 A. L. J, 68, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Exxourtox oe Deo«es Aven .u No. 29 or 1921, 
November 30, 1921, 
Present :— Mr, Damels, A. J C. 
SHYAM NARB IN - Dxrosze- HonLpEg— 
AFPÉLLANT 

t6 SUB 
JADUNATH SINGH—Jupaurst. DEBrOR— 


Rime POs DENT. 

Hindu Law — Widow — Accumulations — Personal 
estate —Intention— Accumulations, physical possession 
of, whether essentiat — Civil Procedure Code (Act V of 
leb), Q. XLI, r. 25 —Hemand- Reconsideration of 
law competent, 


À widow has full power during her lifetime to 


. 


investor otherwise dispose.of accumulated jncom .e property. 
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accruing during her possession ofa widow's estate, 
Lp 2:3, col 1] 

S1odamini Dasi v. Administrator-General of Bengal, 
20 0.433: "O I. A. 12; 6 Sar. P. C. J. 27^: 17 Ind Jur. 
428: 10 Ind Des «Nn 8. z93 (P O. , followed. 

The question whether such property wonld 
after her death form part of her personal estate, de- 
pends on whe.her she has shown any intention of 
appropriating it for her own benefit in her lifetime, 
A mere expression of opinion as to what she would do 
with is, would not amount to an act of appropriation. 
But where she has entered into an agreement 
sh wing how the proporty will be appropriated, her 
inteation that it should form ‘part of her personal 
estate, is salficiently manifest [p 215, col 2] 

It is not necessary that such property should 
have come into het physical possession during her 
lifetime and & widow is competent to appropriate 
property to which she ‘has established her title 
even though the same be wrongfully withheld from 
har by a persun in unlawful possession of it. [ p. 245, 
col, . 

lari Dutt Koer v. Hansbutti Koerain, 10 T, A. 159; 
1:0. B 44: 75nd Jur 557; 4 Sar, PO J. 453: 
10) 82:5; 5 Ind Das. nie) 217 «P, O.), Bhagabati 
Koer v Sihodra Koer, 18 ind. Gas 621; 16 Ow. N. 
b 4, referred to 

In the case of a remand under O XLT, r. 25, 
Civil Procedure Code, it is open to an Appellate 
Court to re-consider the view of the law on which the 
remand was based, [ p. 244, col. 2,] 


Masthunnissa v. Kaniz Sughra, 60 Ind. Cas, 975; 
4* A. 77. 19. AL J. 159; 8 U. P.L, R, (Ay 80, 
followed, 


Appeal against an order of the Adlitional 
Sub»rdina:e Judge, Lusknow, dated the 19th 
April 1921, confieming that of the Munsif, 
South Lacknow, dated the 9th Mareh 1921. 


Messrs. Bisheshwar N th Srivastava and 
Gaya rasa l, for the Appel ant. 
Me. Surendra Nath Hoy, for the Respond- 


ent. 
ORDER. 

D auratus, J. 0.-—( August. 17,1921) — Husam- 
mat Janaka was the widow of Saltan Singh, 
Sne ia dead. The respondent, Jadunath Singh, 
is both her heir and the reversioner of S iltan 
Singh. The desres holder appellant, Sayam 
Narain, has obtained a desrea against the 
respondent as heir to Musammat Janaka 
limited 'to her personal estate. In execution 
of that deoree he seeks to attach a desree for 
mesue profi:s obtained by her against ona 
Ram Sahai, the amount of which has been 
deposited in Court. The.question in dispute 
is whether the amount deoresd forms part of 
the assets of the decassed in the handa of her 
heir or whether it is an aecretion to the:estatp 
of Saltan Singh, : 

Musammat Janaka had mortgaged eertain 
She filed a suit for redemption 
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alleging that the mortgage had been mre 
than paid off from the profits of the property 
‘and that there was a- surplus in the hands of 
themontgagees. Her elaim was allowed and 
uhe got a desree for redemption aud for sur- 
plus profits collested by the mortgagses, 
It is ‘these profits whieh are now in 


dispute. 

‘Thera is no dispnte that a widow 
has fall power to dispose of the 
income of her husband's estate as it 


"&osrnes. ‘It is also settled by tha desi. 
sion of the Privy Couneil in Saodaminz Dast 
v. Administrator- General of Bengal (1) and 
sub:equent eases, that a widow has fall power 
during her lifetime to invest or otherwise 
dispose of asenmulated income -aeorning dur- 
ing her possersion:of a widow's estate, Oa 
the other hand, it appears to be equally clear 
‘that savings whieh whe does not attempt to 
appropriate during her lifetime pasa to the 
revergioner.as part of her husband's estate, 
in the words of their Lordships of the Privy 
QOonneil in Hri Dutt Koer v, Hansbutti Koeratn 
(2): " M she has made no attempt to 
dispose.of:theni-in her lifetime, there is np 
dispute but that they follow the estate from 
whieh they arose," (The desision in this oase, 
therefore, depends on whether Musammat 
Janaka bad shown any intention of appro 
priating these profits for her-own benefit in her 
lifetime. ` The learned Subordinate Judge 
bas not considered this point. He seams to 
have held, on the ‘basis of an ‘unreported 
Oaleutía ruling, that :besause these profits 
never actually «ame into the hands of the 
widow they must nesessarily form part of the 
hu:band's estate, I have examined the de. 
.Sision on whieh the learned Subordinate Jadge 
relied, which is printed as Bhogabati Koer 
X. Sohodra Koer (3) and find that it.does not 
lay down any sush proposition, "Tae judg- 
ment lays down that the ‘tras-test to deter- 
mine whether assumnulations in the hands of 
: Hindu widow follow the estate is whether 
phe-intended to treat them -as part of the 
eatate.or as temporary savings to be spin; by 
her subsequently.. A part of tbe property 
in dispute -sonsisted of aesmmolations 


(1 20 C. 438; 20 I, A. 12; 6 Sar. P,C. J. 272; 17 
Ind. Jur,.228; 30 Ind. Dec. (N. s.) 208 P. €.). 

(2» 10 I. A. 1:0; 18 C, L, R, 4!8; 7 Ind. Jur. 557; 
4 Sar, P.-O. J. 469; 10 C, 824; 5 Ind, Deo, (N. 8.) 
217 ‘P.O. ). 
(8) 18 Ind. Cas, 691; 16 C, W, N, 884. , 
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of rant due from tenants, As to this 
the Court remarked—and this is the passage 
espepially relied on by the respindent— In 
so far as tha rents not realised from the 
tenants are soncarned, it has not been serions- 
ly disouted that they oannot be treated as 
temporary savings liable to be applied in 
satisfac ion of any personal debts of the 
widow." The ground of desision in the case 
appears to have been that there had been no 
attempt to appropriate this iocoms. 

{n the present sare the appellant relies on 
two cirenmatances ea .S10wing intention 
Miusummat Janaka to 
Appropriate these profits ‘for her own 
ben: fib, The fir-tis that before her death 
she had put the deerea in exeention. 
This sireumstance appears irrelevant. It 
would be-equally necassary for her to execute 
the decreas whether the profits were to bo 
spest by ‘her or to bs aided to the estate, 
The sesond cirsnmatance, however, has a 
very direst bearing on the question at issue, 
Iti« that in the very bond in ‘favour 


„of Shyam Narain, apoellant, on the. basis of 


whieh the decree now in exeaution was obtain- 
ej, it was expressly stated by Musammat 
¿Janaka that if she aou'd realize the amonnt 
of her deeree against Shyam Narain, she 
would immediately pay off the debt in lieu of 
whiah she. was exesuting the bond, This 


Shows that she intended to appropriata the 


profits now in dispute in payment of her per- 
sonal debé to the appellant. 

It is objested by the respondent that this 
mortgage-bond is not proved. The doeument 
bers the Court'a endorsement —" Let ib re- 
main on.the file" (shamtl misl rahe), but no 
other endoreement. Under these cirenme 
stances I remacd the cise under ©. XLI, 
T. 25, to the lower Appellate Court for a find- 
ing as to whether the document, dated 18th 
Desember 3918, whieh is to ba found at pages 
5/t, 5/2, 5/4, of the fileB of the Mansif’s 
record, was exeeuted by Musammat Janaka, 
The parties will be at liberty to -addnes 
evidence. Szsvan days from the date of 
finding will ba allowed for objections, 

Messrs. A. P. Sen, H. K. Ghose and Gaya 
Prasad, for the Appellant, 

Mr. J. K. Banerji, for the Respondent, 

JUDGMENT. 
DaxigL8, A. J. O —(November 80, 1921)..— 


. The fasts of this ease have besn stated in 


my order of remand of 27th August last 
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which should be read as part of this judgment. 
Musimmat Janaka, deseased, had obtained in 
her lifetime a decree agaivst one Ram Sahai 
for redemption of a mortgage and for a con- 
siderable sum of surplus profits in the bands 
of the mortgagee which were due to her. It 
was found that the mortgage had been more 
than redeemed out of the profits of the property 
of which the mortgages was in possession. 

On 24th July. 1919 Musammai Janaka hed 
executed a pro note in favour of Shyam Narain. 
Musammat Janaka died in February 1920, 
In Maroh 19:0 Shyam Narain obtained a 
decree on the basis of his pro-note for a sum 
of Re, 566 (ae stated in theappliention for 
exesution) recoverable from the assets of 
Musammat Janaka in the harda of tke 
judgment-debtor respondent, Jadunath Singh. 
In exerution of this deeree Shyam Narain, 
who is ihe appellart before this Court, 
obtained an order attaching Musammat 
Janake’s decree for surplus profits already 
referred to. The judgment-debtor objected 
on the grcurd that these profits formed part 
of tke estate of Musam mat Janaka’s husband, 
Sullan Singh, and were not assets of the 
deeeased in his hands. Both Courts below 
have allowed his objeetion and Shyam Narain 
comes to this Court in second appeal. As 
was mentioned in my order of remand the 
respondent jis at one and the same time the 
reversioner -of Sultan Singh and the heir of 
Musammat Janaka, 

The cole question at issue is whether this 
deoree for surplus or mesne profits fcrmed 
part of the assets of Musammat Janaka or 
not, In my order of remand I held that 
this depended on whether she had in her 
lifetime sbown an intention of appropriating 
them for her own benefit, As evidence that 
she had done so the appellant relied on a 
covenant entered into by her in a mortgage- 
bond executed by her in favour of Shyam 
Narain in whieh she undertock to satisfy 
the debt she was incurring to him whenever 
she should obtain a deeree for mesne profits 
‘againat Ram Sahai and out of the amount 
of that desree. By. an oversight it was 
stated in my order of remand that this 
covenant was contained in the yery bond on 
whish Sbyam Narain’s decree was based. 
This wes not the ease. The bond on whieh 
Shyam Narain got a money decree was a 
-pimple bond, dated 24th July 1919, for Ra, 
. 800, The covenant:in question was con. 
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tained in a  mortgage-bond -for Rs. 750 
executed on 18th Desember 1918. It was 
objected by the respondent that this mort- 
gage-bond had not been proved and, therefore, 
the Court should not take it into considera- 
tion. The TrialOourt having omitted to endorse 
on the bond whether it was proved or not, 
I remanded an issue on this point. The 
finding on that issue is in favour of the 
appellant and is not disputed, On the view 
of the law taken in my remand order that 
Gnding should naturally result in a deeree 
in favour of the appellant. 

The respondent has contended at the 
hearing to day, j 

first, that the money sould in no cage be 
treated as aeseta of the deceased unless it 
aeiually eame into her kands in her lifetime, 
and < f 
sesondly, that as no Ccesree fcr meene 
profits kad been obtained when the mortgage- 
bond of December 19.8 was executed, any- 
thing said in that bond was a mere expres- 
Bion of intention as to what Musammat 
Janaka would do in the bhypothetisal 
event of her ever besoming poscessed of this 
money and ir, therefore, absolutely irrelevant 
for the purpoze of this case. 

In the case cf a remand under O. XLI, 
r. 25, nothing has been finally decided 
and it is oren to me, should | see reason to 
do go, to re-oonsider the view of the law on 
whieh the remand was- based—W#asshun- 
nissa v. Kanis Sughra (4). 

Before dealing with the respondent's son- 
tention it will be convenient to state briefly 
the history of the ligitation whieh resulted 
in the desree for mesne profits. This has 
been ascertained by referense to the records 
of this Court. E 

Musammat Janaka's suit was instituted in 
the year :915, 

On 28th April 1916, ske obtained a decree 
in her favour from the Court of thé Munsif. 

On l4th November i916, that decree was 
modified adversely to her by the District 
Judge on appeal. She came to this Court 
in second appsal, Her appeal was to a 
large extent aseepted and by an order of 
remand, dated 3lst July 1917, the case was 
pent back to the lower Oourt for an account 
io be made up on the basis of this Court’s 
finding. 

(4) 60 Ind. Cas, 975; 43 A, 977; 19 A, L, J, 7139; 4 
U. P. L. R, (A) 80, 
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“ On J6th Maroh 1918, the District Judge re» 
corded a firdirg showing aetmc£ Re. 1,729.5 8 
as dre fo ber cn fceonrt of surplus 
yrcBte," Poth psrties objested to the firding, 


The respordent’s cbjestions were rejseted: 


ard thore of Mrs-mmat Jaraka were scc: pted 


in rart, cnd- Fy an crder of 30th August: 


J918 this Court again remanded the ease 
to the District; Judge to rrepere » correct 
asecunt- in ass»rdarce with the findings 
£rrved at Ty this Court. The Mursif hed 
tr'givally found a sum of Re. 2,512 30 9 to ba 
dra to Muscmmot Jsnaka, a faot whieh 
aprerrson the fesce of this Court’s orcer 
and tbe order of this Ccurt expressly states 
thet the asecunt prepared by the Muncif is 
to be taken as subs‘antially sorrest and 
only to Fe mrdified by exeluding pem items 
relating to grove lande. 

Firalle, on 8th Dreemter 1919, 
Court gave Murammt Janaka a decrco for 
Rs. 2,661 7 6 tegetber with intercst and sosts. 

In support of his contention that no item 
can be treated ss asrete of a Hirdu widcw 


unless it brs come into ber physissl p^s- 


eessicn before her death the resnondent 
has sited orly ore Onlentta ence, I hagabatt 
Foer v. Sohodra Koer (3), Tlat esse has 
keen ful'y diseussed in my order of rc mant, 
and the rcspondent’s Pleader hrs sothtng 
new to sry with regard to it, On prireir'e 
there spprars to be no re3rcn why a widow 
stould te pree'uded from exercisirg an act 
of arprrpr‘ation with regard to p:o-erty to 
whish ste -bas establiked her title and 
whieh is being wronsfol'y withheld from 
her by a person in unlaw'ul po:se sion of 
it. In this case it was quite certain ef 
the time when she sontracted to pay there 
mecne profita to tke appellant, that a 
sonsicerable sum cf mesce -profis wind 
ke cue to her, and tke -only question 
remaining for decision wae as to the cxaat 
smourt, This is quite clear from the order 
of remand of tbis Cour*, dated 30th August 
1918, which was passed three months 
previous .to the execution of the mortgage- 
bond. I tm quite prepared to agree with 
the respondent's contention that a mere 


expression of opinion as to what. the would, 


do with property whish might at some 
future {ime some into her porsession world 
not amount to an cect of appropriation on 
the pert of the widow, In this case there 
Was much more then that, Ta - the’ 
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place, proseedir~s for ree-v: ry of tia. 
money wrre actually perdirg, - ard, ss I, 
have seid, the order of this Conrt bad left 
no do bs that a eorsicerahle -run of 
roocy was actusl'y due to Fer, In the. 
resond p'are, the. sontrect whch she mada 
with Shyam Narain was not a mwera 
ex:rsesien of intent!-n, There wasa distinat 
agreement that the money shonid he applied 
in settlement of tte mortgage which ste 
was ex'ooting, and there wae, morecver, a 
further c -varant entilirg the mortgag<e 
to realire. the mcr‘gagr-nonry ont of the 
amount of the deerse for profits which 
she cxpc'ed to rbtain, Under these eir- 
aumttarcoes, I bold that the~e had becn a 
minifrstation of intention by Muscmmat 
Jaraka.to anrrorrate the morey svffic'ert 
to prevent its passirg as a pert of her 
Lu bano!'s estate, 

I ses-rdirg'y allcw thearpeal with costs 
in all Crurts and, setting aside the orders 
of the Ccu-t ktelow, direst the Trial Court. 
to restora the ex:eu'ion pr-asedings to the 
f'ese ard proseed with the exsen‘i-n from. 
the stare whieh it had reach d when the 
judgment Cettu’s oblestion was allowed. 
I am ir’o-med that aftcr the a*taskment. 
the mon: y was aeto l'y reslised and psid 
into C-urt ard that it was withd:awn a’tor 
the prs:ing of an order in the ju'"gment. 
debtcr's favour hy cne of the Crurfa below. 
Un^er thee. sircamstanse:, the apre'lart 
wil be entit'ed to apply to the Trial Court 
fcr aprropriate r: i.f andr tte prevision 
of restion 144 of the Code of Civil Pre». 
gedzré, 


N. H ^ Arve:l cl'owed, 


ALLAHABAD HiGH COURT. 
Sroonp CIVIL APPEL No. 1624 cr 1920, 
May 4, 1922, 

Presint s-— Mr. Justiso Lindsay a.d 
Mr, Justize Gokul Prasad, 

Musas. m t FAT!MA—D:riNDANT— 
APPELLANT 

terius 
MOSES MASHUQ ALT asp ANOT ER 
— Pra Iiwr. 8r — RasbPOrFD £58, 
` Provincial Insolvency det (III of 1:07), s <6 2) (a) 
— Acquistion of property by insolvent ajter adjudica. 
tion— Receiver, vesting in— Declaratory suit by Receiver, 
competent, _ 5 
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Al property which is acquired by or devolves on 
an insolvent after the passing of an order of 
adjudication and:before his discharge, vests in the 
Court or-Receiver and’ becomes divisible among the 
creditors in accordance with the provisions of section 
16 (2) :a of the Provincial Insolvenoy Aot, and 
the Receiver is entitled toa declaration that such 
property is saleable for the benefit of the oreditors; 
he ig.under. no obligation to sue for physical posses. 
sion of fhe insolvent’s property and can seek mere 
declaratory. relief, 


Second appeal from a decree of the 
Diatriet Judge, Moradabad. 

Mr..8, A. Haidar, for the Appellant, 

Mr, Iqbal Ahmad, for the Respondents. 

JUDGMENT,—Although we do 


we are nevertheless of opinion that the decree 


in favour of the plaintiff is substantially. 


sorrest, The plaintiff is Reseiver in invol. 
veney of one Abdur Rauf, who was declared 
insolvent on the 13th Jnly, 1915. More 
than two years after the adjudisation 
order a sister of the insolvent, Musammat 


Musharraf un nissa, died and Abdur Havf, 


as one of her legal heirs, became entitled 
to a two-ninths share of her estate, 

It. appears: that, after the death of 
Musharraf-un-nissa, the appellant befor: us 
managed in some way or other to have a 
mutation order made in her favour. Jt seems 
that she pnt forward a Will whieh she sad 
had been exesuted in her favcur by Mushar. 
raf-un-niesa who. was-her aunt. 

The Reeeiver brought this suit asking for 
a declaration that a two-nintbs share of the 
estate cf- Musharraf-un-nissa beeame the 
property of the insolvent, Abdur Rauf, on 
the lady's death and that it was seleable 
in satisfastion of the amount due to Abjur 
Raul’s ereditors. It wa, therefore, prayed 
that it might be deslared that the name of 
Masammat Fatima had b:ea. entered in the 
revenue papers wrongly and contrary to 
facts, 

‘Both the Courts. have found that the story 
of the Will in favour of Mohammad Fatima 
is ‘untrue, 

A legal plea was raised in both the Courts 
below, namely, that the plaintiff was u:der 
an obligation to sue for possession and 
could not seek mere deelaratory relief under 
the provisions of sestion 42 of the Spesifie 
Belief Ast. Bath the Coar' s below over 
ruled.this contention.. The. learned Judge 
of the First Court seems io have thought 
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agree witb the reasons given by both the. 
Courts below in support of their judgments, | 
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that bssause- the property of an imsolyené 
vests in the Raseiver, that is the same. 
thing as the Reseiver’s actually. neing im 
possession of. the property. Thia view, of 
courss; has not been: supported. Tha learned 
Judge of the Court below held, however, 
that a declaratory decree was permissible 
inasmush as the declaration which was 
sought for would enable. the. Reseiver to 
sall or mortgage the property for the benefit 
of the creditors, 

In onr opinion the Heseiver wasentitled 
to ask for deslaratory relief. and. to obtain 
it. Under the provisions of the Provinsial 
Insolveney Act (IIL of 1907), which 
were in foree at the time the. . inheritanes 
opened, all property aush as may. ba aequired 
by or devolve on the.  insolvent . after 
the p3asing of an order of adjudica- 
tion and before his  diseharge, forth- 
with vests in the Oourt or Ressiver and 
becomes divisible among the: ered‘tora in 
aecordance with the. provisions of anb-sestion 
(2), clause (a) of seetion 16.. In these 
crisumstances, we are satisfied that . the 
plaintiff as Recsiver was entitled to the relief 
whieh. he elaimed in paragraph 8, elause 
(a) of the plaint. Wa. do not think that-it 
san reasonably. be argued that the. Recsiver 
was under an obligation to bring. a suit for 
physical possession. of the insolvent!s property, 
The result is that the. appeal fails. and ig 
dismissed with eosts, 

N. K. & W. C, A. : 

Appeal dismissed, 





OUDH JUODIOI&L.COMMISSIONER'S. 
COURT. 
Ovir- Revision. No. 142 or 1921, 
November 18, 1921,  . 
Present :—Pandit Kanhaiya Lal, J. O. 
NAGESH AH. AND. OTAR RS— DAFENDAN t8—— 
APPLICANTS. 
versus 
BHAGY DUBEY—Puatrire—Qprogrre: 
Parry. ; 
Suit, dismissal of, in defanlt—Restoration against same 
defendants and exemption of others by plaintif— 
Court's power to restore against: others. 


Where after the dismissal ofa suit in default the 
plaintiff applies for restoration against some only of 
the defendants and exempts the rest, the (‘ours hag 
Ko-power.toitake action suo.mott and.restore the suit 
as against those so exempted, 
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Revicior against the order of the Munsif, 
Fyzabad, dated the 19th July 1521. 

Mr. H K Ghosh, for the Applieant. 

Mr. M. Wasim, for the Opposite Party. 


JUDGMENT.—A suit was filed by the. 
plaintiff for partition against two seta of © 


defendants. One set somprised the defend- 
ants Nos. 1 to 6 and another set eomprised 
the defendants Nos. 7 to 13. The second 
get denied the title of the plaintiff. On the 
date fixed for the hearing of the suit the 
plaintiff and the defendants Nos. 1 to 6 were 
not present. The defendants Nos. 9 and. 
10 were present. Tuo suit was, therofore, 
dismissed for default. On the same diy 
an applisation was made by the plaintiff for 
the restoration of the suit to the file. His 
allega'1on was that he was busy negotiating a 
sompromise with rome of the defendants 
and did not hear the oilJ, In support of hia 
allegation be filed a pe'ition of compromise, 
showing tha terms se'tled between him and. 
the defendants Nos, 1 to 6 and stating that tho 
remaining defendants Nos. 7 to 13 might be 
exempted frcm the claim. The Mansif 
allowed the applieation for restoraticn as 
against the defendant« Nos, 1 to 6, who 
verified the compromise, and pa-sed a 
decree against them in aosordanse with its 
term s. 

The plaiotiff did not evidently want to 
proceed with his appliegion as asai st 
the remaining defendan's, for in hia petition 
of eompromise he agreed to exempt them 
from his claim. No rotice of the applies- 
tion for restoration wes, therefore, eent to 
the cefendants Nos. 7 to 13, When sn 
application was fil-d by the plaintiff for t e 
preparation ofa fral deeree for partition, 
the Probationa:y Muasif, who succseded the 
offer who bad originally passed the 
decree, «ame to the copelurion that the 
defendants Nrs. 7 to 13° were nesesary 
parties and that they had been wrongly 
discharged. He fu:ther thruzht that the 
caid defendants conld very well question 
the validity cf the preliminary deeree for 
partition and objeet to its being made fiaal, 
He, therefore, started proceedings suo motu for 
the restoration of the original suit, in. whieh 
the preliminary desree was ; assed, as agalast 
thedefendarts Nos,7 to 13 and ultimately 
set aside tbe ¢# parts order of dismissal aod 
restored the suit as agairst them also. The 
procedure adopted by him was, however, 
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absolutely irregular, "The plaintiff tad 
himself exempted' the defen?antm Ncs. 7 to 
13 and contented him elt with the 
restora'ion being effasted as against 
the dsfesdants Nos, 1 to 6 alone, with whcm 
he had entered into a settlement. The Court 
had no power to take astion of its own 
motion as against the defendanta Nos, 7 to 
13 and torestore the snitss against them. 

The sppl'cation i^, therefore, allowed and 
the order of the Oourt below set aside, No 
order is made, in the circcm ttaneer, as to the 
sosts of this procaeding in either Court, 

N, E. Application allowsd. 





ALLAHABAD HIGH COURT. 
Lutters Paigyt APPEar No, 25 or 1921, 
May 25, 19 22. 

Present :—Sir G-imwood Mear», Kr., Chief 
Jus ice, sud Mr. Justics Rvves, 
JAGANNATH. acd oTaER4S—DEFEADANTS-— 

l APPELLANTS 
versus 
BALWANT SINGH AND ANOTHER— 


P aint pe«— RESPONDENTS. 

Revenue and Civil Courts, conflict ol— Landlord, 
civil aus by, for declaration that defendant not adopted 
son of deceased occupancy tenant—Relation of lands 
lord and tenant subsisting between the parties —Qivil 
Courts, jurisdiction of Agra Tenancy Act (L of 19i À 
88,8: , Yo, n7 — Revenue Vourts—Jurisdiction to decida 
questions of status or adoption 

v hile it is nece-sary to guard against formulate 
ing any such general rule as that, a suit for g 
declaration of legal status cannot be entertained 
by a ivil tourt merely because such a suit may 
be brought ia consequence of a dispute which 
originally arose between landlord ard tenant, 
nevertheless where it appears on an examination of 
the plaint in the light of the surrounding ciroum. 
stances that the suit in fact offends against tha 
provisions of section 16 of the Agra Tenancy Act 
HS uen of the Civil Courts is ousted. (p 248, 
col |, 

In all such cases if must be determined what 
is the’ real contes, between the parties and what 
is the real object of the suit [p 2-4, col. 2.) 

L. an ocoupuncy tenant died The defendant 
all ging that he was the adopted son of L applied 
for mutation of his name in place of the deceased, 
The landlord brought this civil suit fora decl tras 
tion that the defendant was not the adopted son of 
L From an examination of the pleadings it appeared 
that the relationship of landlord and tenant sub. 
sisted between the parties and the only dispute 
was aS to- the nature of the tenancy: 

Held, (1) that the appropriate suit by either 
party would be under section 95 (a and b) 
of the Agra Tenancy 4ot, a suit as to whi-h the 
coguigance’ of the Civil Courts was expressly 

ousted; [p. 249, col. 2 ] 
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(2) thet the object of the present suit being to 
forestall that suit or else to enable the plaintiff to 
bring a suit for ejectment under section 68 on 
the ground that the defendant was a non-oocupancy 


tenant, it was not cognizable by the Civil Court, Court shall take sognizinis of any dispute 


[p. 249, col. 2.] 
A Revenue Court has jurisdiction to decide a 
a question of status or adoption. [ p. 259, col.1.] 


Letters Patent Appeal from the 1 ju?gment 
of Mr. Justice Lindray, reversing a deeree of 
the Subordina‘e Judge, Meerct. 

Dr. 8. M. Sulaiman ard Mr. Satla Nath 
Mukerjre, for tte Aprellants, 

Mr. Gulzor: Lal, for the Respondents. 

JUDGMENT.—The facts out of which 
this appeal arises ave shortly as follows : — 
Lalji was an otcupa^ey tenant of a boldirg 
in tke village of Khajuri, of which the 
plaintiffs-respondeuts are the Zamirdars. 

Lelji died reserily, acd on his death the 
defendan‘s:sppellants applied for mutation 
of their rames in the plane of Lalji, as 
beirg entitled to succeed to his osenpancy 
holding. While tkcee prcoecdirgs were 
pending, this snit was brought in the Court 
of tbe Muneif for a declaration that the 
defendants were not the grandeons of Lalji. 
The pleedivgs wil be examined in detail 
later on. One defense to the suit was that 
it waa not ecgnizable ty the Civil Conr*, 


The Munsif held that he had jurisdiction, 

as the rreyer was for a deslaration only, 
anf on the merits, deerced the euit. 
' The defendants apcealed and again objcet- 
ed to the. juriscistion cf the Civil Court to 
entertain the snit. The District Judge up. 
held this eontentior, and dismisred the suit. 
The plaintifs sppealed to th's.Court, and 
a le&rned Judge cf this Court slowed the 
appeal acd sent the ense bask to the Dis'riet 
Judge to try the arpeal before him on the 
merits. ' 

From ttat order, the defentants bave 
brought this appeal under the Letiers 
Patent. 

After bearing full argument, wa thick 
iLe eppeal must be allowed and the anit 
dismicsed on the ground that it was not 
cagnizsble by the Oivil Court, 

This appeal raises the question of the 
acrfiet of jurisdiction between the Civil and 
the Reverue Courts in a particularly con- 
vonien* form, 

Section 167 .of tha Agra Tenansy Aot 
provides that all Fuite,,, vee Orr) | the nature 
specified in the Fouith Sebedyle sball. be 
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heard and detsrmined by the Raymis Courts 
and, exs3pt in the way of ap-esl a1 provided 
in the Act: " No Court other than a Ravanue 


or matter in respect of whish any sash suit 
...m' ght ba brought." 

In Ram Oharitar Rat v. Jeant (i), (t3 
whieh desision ons member of this Court 
was a pa-ty) it was laid down tha‘, while 
it is neeesrary to guard against formulating 
any Bush general rule as that, a tuit for 
a declaration of legal status carnot be 
entertained Fy a Civil Court mrely besaure 
gush s evi} may b3 brorght in consequeres 
cf a dispate which criginally arore between 
landlord and tenant, revartbeless an exami- 
nation of the plaint in the light cf the 
&irrounding circumstanees may show that 
the ruit in fact cffends against the prcv‘sions 
of rection 167. It was there poisted cut 
that a p'aint might b3 sə drafted in which 
a mere Ceclaraition as to the existence cfa 
valid marriage, or ss here, cf & valid adop. 
tion, might bave been cought in reepeet cf 
wh'ch it eould soarcely hava teen keld that the 
jorirdie‘ion of the Civil Court v aa custed, 

Tbe r-t'o decidendi of that ease was that 
in ¢ll susah eses we must d3termine what 
wes the rzal contest b-tween the parties 
and what was the real objeot cf the eruit. 
And fr this pzrp-se we maus* examine the 
plairt with carc. Two similar e 8*3 sre Deri 
Lol v. Sardar Singh (2) and Sri Mahant 
Bramha ; Bé-ham Ehushal v. -umera (8). 

Tae plairt opens with the statem nt that 
Lalji was an ceanpancy tenant of the 
pla/ntiffa who ar? tbe Zwriadiwrs of the 
vilaze. He did “eadtiout Lavisg any son 
or other legal heirs” ons anda half months 
before the suit, Thereupon, the defardante, 
who are de:eribed as the grandsons of Lalji’s 
sister, made an applic:tion in the Rsvenua 
Courts cn the 3rd Jsnnory 1918 for the 
entry cf their names as osenpansy tenants 
in the plase of the deesa:ed Lalji. They 
asserted that lLa'ji ex cited a deed of 
&loption on lith February 1 C5 statirg 
that he hed adopted Gobind as his son ard 
that the defendants are the sons of Govind, 
who ie alo dead. ^ 

The plaint goes on to say that Lalji-a'so 
made two Wills in d:fendants'! favour but 

(1) 2: Ind. Cas, 859; 86 A, 48; 11 A. L. J. 1022, 

(2, 6 A. L. J, 614; A. W. N. (1908, 240, 

187 18 Ind, Cas, 957; 35 A. 209; 11A L, J. 810, 
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that both are “legally null and void" and 
that the deferdinte have rot aequired ossa- 
paney rigbia. ` 

With regard to the sdoption, itis stated 
that Lalji way a Gaur Brahman by 
easte, © and thus eovli not lega'ly adopt 
bis sister's son. Other objestious were 
. takan to the adoption culminating in the 
assertion that, as a matter of fast, it never 
tock plisa. Goviad died fonr years before 
enit in the lifetime of .Lvji, 
` Then comes a very signideant statement 
whish really corteins the kernel of the 
ease for the pleintifis; —Paragarph 7. “The 
defendants are the grandsons of the sister 
cf Lj Ceceased. Their father, Govind, 
was rob adopted by La'j', and their posse:- 
sion crer the occupancy holding of Lal: is 
simply that cf non-cccupancy tenants from 
yerr to gear." 

The causs of selon is said to hava rc. 

erued on the 3rd Janusry 1918 the date 
of defendants’ application for mutation of 
names, and in the keginning of February 
1918 when the defendants refused to with. 
Graw. that apylieation, This ast is stated 
to be “prejudicial to ths plaintiffs’ rights” 
and henee the evil. 
The only relisf sought is, “that it’ may 
be deciar:d that Govird wes not the 
&dop'ed son cf Lalji, and that tbe defencants 
are 106 tke grandsons of Li'ji.’’ 

Now the plaintiffs admit that they are 
the làrcl rds and that the dsfendants are 
in possession as their tenants, but only as 
ron ovcupancy tenants from year to year 
and it seems fairly obvious from the plaint 
itself that the objest of the suit isto get 
a Ge:lira‘ion thet will prevant the dafand. 
ants from establ saing their elaim t» suc. 
ceed to Lalji's oscupaney holding, 

“When we turn toths written statsment, 
the matter is plased beyond all doubt. 

The defendants sey, in cífest, that Lalji 
who hai no son did adopt Govind, and 
that by a epzeial eustom of the brother. 
hood, the adcption of a sister’e son was 
valid. That cver sires the adoption whieh 
took place belcra 1905, (when the decd of 
adoption was cx»eited), Lalji brought up 
Govird, got him marricd, and that Govind 
acd his sons, the defendants, have all 
along been sharing in the eultiyation of the 
oscupanty holding and living with Lalji, 
After the death of Govind, Lalji exeeuted 
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the two Wills in defendants’ favour merely 
ns & precaution, and the plaintiffs have 
brought this suit to deprive them of their 
ccsupansy holding. Lastly, it is pleaded 
that the dispute san only be desided by 
the Revenue Courts, and the elaim for a 
declaration sannot be maintained, and tha 
suit is not acgnizable by the Civil Court, 

Taking the pleadings together, it is ad. 
mitted that the relationship of landlord and 
tenant subsists between the parties and 
that the tenancy is still existing.: The only 
dispute is as to the nature of that ten- 
ancy. ls it an cccupancy tenauay, as the 
defendants claim, or a non-oscupaney ten- 
aney from year to year, as the plaintiffs 
assert P 

The answer depends, aseording to the 
parties, on whether Lalji’s alleged adoption 
is proved and ia valid in law. 

We must now turn to ses whether any one 
of the suits specified in the Fourth: Schedule 
to the Agra Tenanay Ast might be brought 
in re:psot of the dispute between the par- 
ties ; because if there is an appropriate suit 
provided in the Revenue Court, then the 
cognizansa of the Civil Courts is ousted, 

It seems to us thata suit by esther party 
would lie under section 95 (a) andib) A 
suit under this scc‘ion is included in group 
C, item No. 34 in the Fourth Sshedule and, 
therefore, the objsst of the present suit is 
either to forestal a suit under section 95 
at the instance of the defendants for a 
declaration that they are oesupaney tenants 
of the holding, or to strengthen the -hands 
of the plaintiffs in the event of it being 
nesessary for them to bring a similar suit for 
a deolaration that the defendants are non. 
cosupausy tenants, or else to enable the 
plaintiffs to bring a suit for ejestment under 
gestion 58 on the ground thatthe defand- 
onta are non-oscupansy tenants, The suit 
beiog of this nature, we are of opinion 
that it is noteognizable by the Civil Court, 

It was, however, argued by. the learned 
Advocate for the plaintiffs, that the question 
cf jurisdiction was purely aeademic and 
that whether the original Court had or 
had not jurisdiction, onca the matter went 
on sppeal to the Diatriet Judge, he and 
this Court have jurislistion to decide it, 
having regard to the provisions of sastions 196 
and 137 of the Ast, ^ This view seems to bhava 
eommouded itself to the learned Judge of 
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thie Court, In-his judgment he. says: :— 

‘re ig olear that no Revenue Court has 
jur'sliction- to pronounse. a final decision 
upon & question of status or adoption, It 
the dec sion ofthe. lower Appellate Court is 
maintained and the plaintiffs are referred 
to a suit under sestion 95 of the Tenaney 
Act, in the Revenne Courts, the question 
of adoption will necessarily some up: for 
disposal, It-is only oa the basis of an 
adoption that the defendants in any eir- 
eumstancrs sould be held to be entitled to 
ossupaney rightin this bolding. | 

"| am unable, therefore, to see why in the 
present 0388,- this suit should. not _bs en- 
tertained and disposed of by a. Civil Oonrt,. 
whish admittedly is the only Oourt which 
san some to 8 final decision upon the quos- 
tiom of adoption, and alihoagh the pur 
pose of the rliintifis may ba eventual'y to 
obtain a decision from the Revenue Court 
that the defendants are merely tenanta-at- 
will and not oscepancy tenants, I fail to 
ree why, baviog asked the Oivil Court for 
a relief whieh the Oivil Court alone ia 
competent to give, the Civil Court shculd. 
desl'ne jurisdiction," 

The learned Jadge's desision seems largely 
to te bared.on the aseuwption that the | ivil 
C urt elone could deside the question of 


adcpilon. 


ee. 
"E We have, however, to consider whether 


sec ions 196 and 197 can apply. Sestion 
197 only applies, 1f under section 196 the 
appeal lies to the Distris& Judge or High 
Court. 

In our opinion the appropriate suit for the 
plaintifis to heve brought was for a deolara- 
tion under sec'ion 95 of the Tenarcy Aat. 
Tarniug to groop O of the Fourth Schedvle, 
we Snd sneh a ruit (item No, 54) is triable 
by an Assistant Colleotor of the Fist Olaee, 
and the appeal lies to the Revenue Court 
and not to tbe D'strist Judge or High 0 urt. 

Sestien 1$7, therefore, bas no applicat ion 

The result 1s we ellow the sppeal, set aside 
the order of remand made by this Oourt, 
and restcre that cf the Distriet Judge dis- 

jasing the suit. 

Tho appellants wili be entitled to their 
coets tbroughou*, which in this Oourt, both 
"before tbe Sirgle Judge and here, willinelude 


the higher esale. 
ij rd E Appeal allowed, 
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OUDH JUDIOIAL COMM:SS:ONER'S 
COURT. 
Sgecono Civiu Appeat No. 327 or 1921. 
Jaruary 19, 1 22, 
Present: —Mr. Daniels, A. J. C. 

ABDUL GHAFFAR—Durenpint No, | 

— AFPELLsNT l 

varaus 

Musammat RASUL-U N-NISA — Pr1sTIEF 


AND OrHERS— De&P«ND: NTS - RE-PONDENT, 

Limitation Act (IX of 1908), s, 12 (2 —Judgment 
delivered on last day before vacation — Application for 
copy madeon first dau after re-opening—'lime requi. 
site for obtaining copy— Vacation included. 

The general ru'e is that the: time’ requisite for 
obtaining & copy does-not begin until an application 
for copy has been made. [p. z67, cola 1 & z. 

Becht v Ahsanullah Khan, :2 A. 461; A. W. N. 
(189 » 149, * Ind Dec. N 8,:1039 F. B.), followed. 

Where, however, judgment is not delivered until 
the last day before the vacation and the application 
for copy is made on the first day after re-opening, 
itis only reasonable to include the vacation as part of 
the time requisite for obtaining the copy. [p <6 , col. 


2. 

Saminatha Ayyar v Venkatasubba Anyar, 97 M 9l; 
18 M. L.I 800, Debi Charan Lal v Mehdi Husain, 86. 
Ind Cas. 888 200 W. N, 15051 P. Lb J, 4^5 1 P. 
L, W. :09, Sri Chandan Bhuya v  Haroo Sethi, 41 
Ind, Cas 88 : 18 C.L F “di and. Donopudi Subra- 
manyan v Nune Narasimham, 66 Ind Cas. 67 44 M, 
640; 11 L. €. «58; (1920) M. W. N, 295; 88 M. L. J, 
4€b, referred to 

Appesi against a desree of the Distriet. 
Judge, Hardoi, dated the 28h Jely 1921, 
eonfirming that of the Munsif, Sandila, dated 
ihe lo h September 1920. 

Mr, Z:hur Ah nad, for the Appellant, 

Mr. Hasudeo Lol, for Re-pondeat No. 1, 

JODGMu«uNT.—Tne point at isve in 
this crise is whether an appeal filed bea- 
fore the learned District Judge of Hardoi 
was filed within time or not. The judgment 
of tha Trial Oourt was pronounce! on the 
last day before the Oivil Court vacstion, 
The copy of the jadgment was applied 
for on the day on whish the Courts ra. 
opened after the vasaticn, The question 
is whether under these circumsatarcea the 
appellant is entitled to inslcde ‘he vasa 
tion as pert of the time requisite for 
ob'aining the copy under section 12 (2) 
cf the Limitation Act. The appeal was 
ac ually filed cn 25th November. If’ the 
yaeation is counted ag part of the time 
requisite for obtaining the oopy it was 
witbin time; if nof, it was time-barred. 

So far a8 i am aware the only direct 
authority on the points sontained in the 
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regular Jaw rerorte isthe case of Saminotha’ 
Ayyar v. Venkatasubba Ayyar (1). There ere 
also two other esses in whieh the question 
was desided in fayenr of the aprellant. 
One of these is. & Patna. case Debt Charan 
Lal v. Mehdi Hussoin (2). The other 
is a Osleutta case Sri Ohandan Bhuya 
v. Haroo Fethi (3). In the former anto 
. the leading jodgment: was delivered by Sir 
Edward Chamier who. held that a eare 
like this was not sovered by sry reneral 


role. But must be desided with reference 


to ite, spec'al eíreumstarces. He further 
remarked that so far as he was aware it 
was the universal practiee to exclude the 
‘day on whish the ease was decided for 
sll purpores sonnected with tha celsulation 
of limitation for an appeal. The Madres 
eara.. cf Saminuilra Aygar v. Venhatasubba 


Agyar (1). was followed and approved. The. 


only authority to which I Baye been re. 
ferred on the other side is the ease of 
Donopudt Subramanyon v. Nune. Norammham 
(4) in whieh a dónbt was expressed of 
the sorreetness of the: derision in Samtnctha 
Ayyor'’s . case (1). The later case 
was, however, not on all fours with the 
earlier, as in that later ease the application for 
& eopy was not made on the day of re- 
opening of the Ocurts but sozio days later. 
The generel rule, in my opinior, urdoubt- 
edly is that laid down by a Full Berch 
of the Allabsbad Hgh Court in Bechi v. 
Ahsnnullah Khan (5) that the time requisite 
for: obtaining a sopy does not begin until 


an application for sopies has been made. 


The case in which the judgment was not 
delivered nu: til the last day before vasation 
and the applieation is made on the firat 
day after it is, however, in my opinion, 
an exception to that rule. There is noth- 
ing, to sbow at what hour the judgment 
was delivered. It may bave been delivered 
just as {the Court was rising for the day. 
For praeties] purposes it must bə taken 
that an applisation made as soon as the 
Courts re-open waa made on the earliest 
occasion on which it was possibla to make 


(1) 27 M: 21; 18 M, L. J. 800. 

(2):85 Ind Cas, 888; 20:0. W. N; 1808; 1 P L.J. 
4S5 lP L. W, 209. 

(3) 11 Ind Cas 2871118 C L. J. 541, 

(4: 56 Ind (as 67: 48 M.6:0; 11 L, W, 4/8; 
(1920) M. W N. 298; *8 M L.J 4^5. 

(6) 12 A. 461. A, W. N. (1890) 149, 6 Ind. Deo, 
(9. 83: 1089; (8, B). "E . 
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it and under these oirevm-tanees. it-is-only 
reasonable to ivelude tle vaeation as part 
of the time requisite for obtaining the 
sopy. If the »pplieation had not been 
made on the dsy on whieb the Courts 
re opened my desision might have been 
different but under the sireumstances o 
this oase I am of opinion that the appel- 
lant is entitled to suseeed. 

I secordingly set aside the desision of 
the Ocurt below and direet the learned 
Distriet Judge to admit tke appeal and 
deside it on the merits. The appellant 
will get his eostas of this appeal. Other 
écsts will abide the result. 


X. X, Order set aside. 


ALLAHABAD HIGH COURT. 
Secoap Civit, APPgzAL No 1129 ov 1921, 
June 9, 1922. 

Pre enti—Me Justies Stuart and 
Mr. Jus'i*e Sulaiman. 

JAGAR NaTH UMAR AND OTRHRRS— 
Apriioants— ÁPPELLASTS 
tareng 
RAM KARAN SINGH AND O! HERS — 

O: p-s Tk P;nrig: —Respospk: 2$, 

Civil Procedure Code Act V of WOR ,O XXII, v. 4'1) 
— Preliminary decree— Death of defendant— Represen- 
tative not brought on record —Abatement of suit—Locus 
standi of heire to apply for final decree, 


A preliminary decree does not put an end toa 
suit which remains pending till the final decree, 
[p. 7^ , col. 1.] 

Moti Lal v. Ram Narain, 40 Ind. Cas. 1006; 39 A, 
6A); 15 A. L. J. 54 , followed, 

Therefore where after the passing of a preliminary 
decree the defendant dies and no application is made 
under O. XXII, r, 4:! ofthe Civil Procedure Code for 
the substitution of hig legal representatives within 
the period of limitation following his death, the suit 
nbates and his heirs have no locus standi to apply 
for a final decree, (p. 26”, col. 1] 

Moti Lal v Ram Narain, 4: Ind. Cas, 1006; 39 A. 
65 ; 15 A. L J. 649, followed. < 

Seoond appeal from &.dearse of the Distriet 
Judge, Benares, eonfirming that of the 
Munsif, Jaunpur, 

Mr. Iqbal Ahmad, for the Appéllants. 

Dr. Kailas Nath Katju, for the Respond. 
enta, 

JUDGMENT.—The fasts aro as follows:— 
Baldeo S ngh and L.khpat exeeu'al a deed 
of neufi uetaary m'rigaga in favour of Bharai. 
Rum Karun Singh and others instituted 
a suit to cet aside the mortgage. Qn the 
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8th September 1914 a eompromis3 was 
ex301ted betwaenths plaict ff) and the defand- 
ants to the effest that if tha plaintiffs paid 

x, 1,200 to Bhurat on or about the 15th 
Juna 1916, the mortgags would stan] re. 
deemed aud that if they did not pay that 
amount by that date, the martgaga property 
should ba put to eala andi tha amount dus 


to Bhurai should b^ reo-vs»red therefrom,, 


A- portion of the mortg3g3 money wai paid 
befora the 10th July 1916, and tke parbies 
agreed £o an axtension of tima by which the 
remainder should ba paid within a year later, 
Bhurai died, it is not clear whan, bit at avy 
rite, bafora the enl of 1916. Now, Moti 
Lal v. Run Narcia (1), i1 authority fo» the 
view.that a prelimivary deerea does nok pui 
an end toa ruis wh’ch ramairs re-dirg .t& ll 
the final deires and that, therefore, when a 
defeudsn* dies afftez a preliminary dearaa 
han boen passed, tha provision of O. 
XXII, r. 4 bare applisation, It is thus 
clear that in so far as Biural wa! consarnad 
81 no application was made undar suh-7, 1, O, 
XXII, r. 4 for tho sudstitutien of his Ira 
representativas within the tima of lim tation 
following his death, the sat abated against 
him. . 

On the 14th Jane 1919 the roas cf Bharai 
applied thes a final decree sheuld be pre. 
pared in the suit, Thor applisstion h33 
besn dismissed by tha Mansif whore ordar 
has been upheld bz ths Distr’ss Jadgs. 
Their apolisation mush olaarly b» dismissed, 
We nead not go into ths point: bakan by the 
Distrist Judga, It i3 only nessssary to note 
ona point which was fatal to the a»olisatian 
ab the bagian ng. Tha cui has abated 
against Bhurai. Ths a»plisan'a haya no 
locus standi. They profers to represent a man 
against whom the euit abated sama years 
ago. “They may have ofuer remodics, Wa 
express no Opinion upon that point tus the; 
certainly have no remədy in ,thi3. manner a3 
they are not parties to the proscedings, Wa 
assordingly dismiss this appeal with e9a/s. 

N. K. 

Apretl diaemissed, 


(1) 49 Ind, Cas, 1006; 39 A, 55'; 15 A. D. J. £49. 
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NAGPUR JUDICIAL OOMMISSTONER 3 
COURT. 
Sagoxp Orv Apexi. No. 211 02 19:0. 
“Jung 17, 1922, 
Present :—Mr, Pridaaux, A: J, C. 
DHONDIBA arp orzzg3— PL: I&TIN28 | 
i ` —APFELLARTS* c E 
versus 
PANDURANG— Dagar paxt— ` 
RESPONDENT, 
Qentral Provinces Tenancy Act (XI of 1838), s, 
70 B, transfer im contravention of-~Consideration 
nob recoverable by vendee on dis possession —Üompensa- 


tion, right of vendez to clain—Sa'e-deed, admissibility 
of, in evidence, i 


Whers a person acquires possession of a holding 
under a sale, which is in contravention of the 
provisions of the Central Provinces Tenancy Act, 
he canuot, on being dispossessed, recover the money 
paid by him as consideration for the sale. But before 
he is dispossessed he is entitled to claim compensa- 
tion, and the deed evidencing the sale ia. admis- 
sible iu evidence to prove the passing of considera. 
tion. [p 252%, cola 1 & 2. AF | 

Moolchand v, Chi'too, 5 Ind. Cas, 48 ;6 NL LE 12, 
Bharath Singh v. Debi Dayal Singh, 9 Tnd, Caa. 261; 
6 A. L J. 56^, Murlidhar v. Pem Raj, 22 A, 205; A W, 
N (1960, 10; 9 Ind Deo. (n.s. 117 BB, Dipan 
Rai v, Ram Khelawan Rai, 5 Ind Cas. FBT: 7 A L. 
8:0; 124.183 and Bhikham Singh v. Har Prasad, 19 
A, 85: A, W, N. ( 896) 167; 9 Ind Deo, tw s.) 73, 
referred to, 
Appeal egainst a desea of the Addit‘on: 1 
Distrist Judge, Wardha, in Oivl Appeal 
No, 165 of 1919, dated tke 10th E brairy 
1920. ' 

Mr. W. V. Gharpure, for the Appellan‘s. 

Mr. M. B. Kinkkele, for tha Reazondent, . 

JUDGMENT.—The parties to this app-al 
ara oo-sharera in Mcuza Keli in the Wardka 
Tahsil. Déefendsnt holds a ona pie shara in 
the villsge, Oae Musanmat Raji was tha 
teraat, in ordirary iight, of felda Nos, 40 
and 39 ai the village, In the plaint the 
plaintiffs allega that Musamnct Raji had 
relinqvished her holding and defendant waa 
in posression. They slaimed jc int possersion 
to tke extent of their shares, Defendant 
pleaded that Muscmmat Raji curczendered the 
land to him b7 a registercd deed, dated the 
28th November 1916, taking Rs, 776 from 
him. Tbe surrender waa with the argot of 
the lambardar Gajrabai, who, cn the 16th May 
1917, sonfrmed stoi eorssnt ky a written 
document, Defendant had, tbkerefore, been 
recognise] as a tenant of tke prop.is'ary 
kody and acull not be ejeciad, Bat should 
it ba held thai plaiotiffa wera. entitled: to. 
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joint possession they should only ba given 
possession on payment of their quota of the 
&mount paid by defendant for the sur. 
render. 

The findings of the First Court may ba 
summarised thus : 

The lambardar's consent was not obtained 
at thetime to the trasaction, but was sub- 
sequently obtained by the document of 16th 
May 1917, that the ‘lambardar does not 
represent the proprietary body in matters 
inier se between the eo-sharere, and the 
sonsent given inthe present ease was invalid 
not making the defendant a tenant, The 
transaction wana sale, nota surrender, but 
registration of a sale being prohibited under 
seetion 71 of the O. P, Tenancy Act, the 
defendant obtained no absolnte title by the 
document of the 28:h Novamber 1916. The 
consideration for the sale was held proved, 
and in equity defendant was entitled 
to a reimbursement to the extent of 
plaintiffe’ share bsfore they ‘could obtain 
possesrlon, 

After remauding the oase on an allegation 
regarding improvements said to have been 
made to the land for trial by the lower 
Court, the lower Áppellate Court held that 
defendant aequired no proprietary right in 
the land. ahu with the question of law 
the Judge writes: : "It is next urged that es 


the transfer to the defendant was a sale and: 


not a surrender, and as the lands were of 
ordinary tenure, so the deed was not validly 
registered and was not admissible in evidence 
to prove the passing of the sonsideration. 
There ean be no doubt but that the deed 
should not have been styled as a deed of aur- 
render. Jts registration eannot henre be taken 
to be valid, The deed would, however, be ad- 
missible in: evidenee to prove a collateral 
faat like the passing of the consideration 
whieh is independent of the purpose to effest 
which the law requires registration. [ Narayan 
Bisnoi v. Jaswant Singh (1), Kaltcharan v, Lal 
Indar Shah (2) and Sambu v. Nama (8)]. 
The plaintiffs sesk to share in an advantage 
gained by the defendant. They are bound 
to psy their share of the expenses of aequir- 
ing the advantage [Moolchand v. Ohittoo 
(4)).”. The appeal and a cross.cbjestion 
(1) 1 N.D. B. 147, ^ > 
(2) 48 Ind. Cas, 928; 15 N. L. R. 31, 


13) 12 Ind, Oas, 362; 35 B. 438; 13 Bom, L. B, a 
(2 6 Ind, Cas. 481; 6 N. L, R. 12, 


INDIAN ABES; 


293 


filed by defendant were both dismissed. 

1t is here eontended that the deed evidens- 
ing the transaction was not edmissitle im 
evidence and should not have been looked 
at to prove the passing of eonsideration 
and that plaintiffs are entitled to joint 
possession without payment. It cannot be 
said that the defendant in taking the 
fields from Musammat Raji represented the 
proprietary body. The consent cf the 
lambardar was not taken at the time. 
Her subsequent content given for sonsidera- 
tion as expressed in the doenment of the 
16th May 1917 cannot bind the proprietary 
body: defendant did not obtain tenansy 
rights in the land, as the deed by whieh he 
acquired the land is not & surrender it is & 
transfer: see Ramdayal v, Gulabia Baz (5). 
The defendant, therefore, acquired possession 
under a sale, ard sush sale being void under 
the Tenaney Law, the document should not 
have been registered. The question, there» 
fore, arises whether money paid in sontraven- 
tion of section 70 (5) of the Tenancy Act san 
be rasovered. 16 was held in Bharath Singh 
v. Debt Dayal Singh (6) that in the case of 
a sale mede to cireumvant the Statute pro. 
hibiting the sale of ex. proprietary rights the 
consideration was not recoverable, Similar 
gases are Murlidhar v. Pem Ra) (7), Dipon Roi 
v. Ram Khelawan Rai (8) and Bhikham Singh 
v. Hor Frasad (9). Defendant, if he had failed 
to geb possession, could not have resovered 
the sonsideration from Musammat Raji on 
the ground that the so-called surrender was a 
salein contravention of the Tenansy Aet, 
and the registration obtained was a fraud 
upon the Registration Statute. Oan he, 
nevertheless, claim compensation from the 
plaintiffs before they are given possession? 
I think under the law prevailing in this 
Court, Moolchand v, Ohitioo (4) he ean, and 
the deed ia admissible in evidence fo prove 
the passing of sonsideration, 

The result is that this appeal fails and ig 
dismissed with costs. 

W.0. As 

Appeal dismissed, 


(65) 4N. L. R. 120, 

(6) 2 Ind. Cas. 261; 6 A. L, J, 555, 

(7) 22 A. 205; A. W.N, (1909) 10; 9 Ind, Dec, 
(N. s) 1167 (P. B.), 

(8) 6 Ind. Cas. 567; 7 A. L. J. 830, 32 A, 388, 

(9) 19 A, 85; A, W, N, (1896) 167; 9 Ind, Dec, (x, a) 
2 


54, 
ABDUL GRANI EWAN ©. PAEHR JAHAN BEGAN. 
PRIVY COUNCIL. 
ArPEAL Fam ue O p. JUDICIAL 
Com nI8SIONER a Oc URT. 
Marah 21, 1922, 
Present: —Viscount C.ve, Lord Shaw, 
Sr Jo n Edge à d Mr Avneer Ali, 
Khan Bahadur MOHAMMAD ABDUL 
GHANI KHAN, since pecessen (NOW 
Reexkssateo BY MOHAMMAD IBDUL 
GHANI KHAN) AND ANOTHER AND ANOTHER 
—-P LIN Tie Fs— ÀPPELLANTS 
versus 


Musammat FAKHR JAHAN BEGAM— 
Ds&r&ADANT Nv, 4 AND OTHERS 
— RE porpa Ts 

Muhammadan Law -Suani—Gitt— Will—Distinction 
— Gijt, essentials of - Usufruct, reservation of, by donor 
— Possession, constructive, by donee—-Registration ~ 
Zemindari estate Mutation of nuames—Construction 
of ducument—Git or Will —Talugdari law-—Primogeni- 
ture sanadg- -" Successor," meaning of. 

In Muhammadan Law the broad distinotion bete 
ween a gift hiba anda bequest wasiat is that 
in the case of a gift the immediate right of 
property inthe subject-matter of the gift is con- 
ferred and ın the case of a bequest the vesting of the 
right of property is postponed. !p. 2:9, col 2 

For a valid gift intervwos under the Muhamma. 
dan Law three conditions are necessary: (1, mani- 
festation of the wish to give on the partuf the 
donor, (2: the acceptance of the donee, either 
expressly or impliedly, and 3 the taking of posses- 
sion of the subject-matter of the gift by the donee, 
either actually or constructively. [p 2! 0, col, 2] 

The regervation of usufruct by a donor does not 
by itself make a gift of the property void under 
Muhammadan, Law. [p 260, col :.] 

A ‘Taluqdar made a gift io the following effect: 
"I have gifted my moveable and immoveable prop- 
erty, all my Zemindart and lambardari estate, ete. 
to M. with the exception of the villages set out 
below which will remain in my possession for the 
duration of my life and dependent relatives free of 
rent and- Government revenue...such villages wil be 
kept by me withont-transfer by mortgage or sale or 
gift for my lifetime and after my death the donee 
will be the proprietor malik) of the aforesaid ex- 
cepted property whose revenue the donee will pay 
from the Tlaga, and will.pay all the debts outstanding 
against the estate.” M did not take physical 
possession of the excepted villages till after the 
death of the donor nor did he apply for mutation of 
names in his favour in respect of them. He, however, 
obtained mutation of names in his favour of all the 
other Zemindari property and paid the Government 
revenue which became due in respect of the talugdari 
part of the entire property : 

Held, v) that the document could not even in 
regard to the excepted property be regarded in any 
respect as a Will but wasadeed of gift inter vivos 
[p. . 60, col. t] . 

(2 that the whole Zemindar: property mentioned in 
the deed must he regarded as one property, thetaking 

ossession of-any part of which being constructively 
a taking possession of the whole, [p. 260, col, 2,] 
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(3) that the actual . physical pagsession of 
the donee over a portion of the zemindari estate 
and the mutation of names in respect thereof and 
the payment of Government revenue by ‘him in 
respect of the talugduri part of the entire estate must 
be regarded as amounting to constructive possession of 
the donee over the whole property, subject of the 
gift in question, and thatthe gift of the.excepted 
villages was also consequently valid. [p 261, col. 1.] 

Nawab .Umjad Ally Khan w. Musammat Mohumdee 
Begum, V1 M, I, A 517 at pp. 547, 558; 10 W. R, P. 
C. 25; 2 Suth P, C. J. 98; z Sar. P. C. J. 316; 20 E. R. 
195, referred to. 

In considering whab is the Muhammadan Law on 
the subject of gifts inter vivos it must be'borne in mind 
that when the old and admittedly authoritative texts 
of Muhammadan Law were promulgated there were 
not inthe contemplation of any one any Transfer of 
Property Acts, any Registration Acts, any Revenue 
Courts to record transfers of the possession of land 
or any zemmdari estates, large or small, and-that 
it could not have been intended to lay down for 
all time what should alone be the evidence that 
titles to lands had passed. The object of the 
Muhammadan Law as to gifts apparently was to 
prevent disputes as to whether the donor and the 
donee intended at the time that the title to the 
property should pass from the donor to the donee 
and that the handing over by the donor and 
the acceptance by the donee of the prcperty 
should be good evidence that the property had been 
given by the donor and had been accepted by the 
donee as a gift (p. 76), col. 2.] 

"The word “successors” in a primogeniture samad 
means those designated persons who would succeed 
in the event of an intestacy and not persons who may 
take by sale, gift or bequest [p. 59, col. 1.) 


Cor soliidated appeals from a judgment and 
two dee:ees of the Ocuct of the Judicial Com- 
missioner, Oudh, dared the 19th: Decsmber 
1917, reported aa 45 1nd, Oas, ^67, reversing 
a desree of the Scbordinate Judge, Kheri. 

Mr, DeGruther, K. C. and Mr. Kenworthy 
Brown, for the Appellants. 

Mr. Dube, for the Respondents. 

JUDGMENT. 

Sin Jons Hiaz.—These are sonsolideted 
appeals by the plaintiffs from two deerees, 
dated the 19sh December 1917, of the 
Court of the Jndisial Commi:sioner of Oudh, 
which reversed the decree, dated the 13th 
Joly 1915, of the Subordinate Judge of Kheri 
and diam ssed the suit. 23 

‘The soit was brovg .t on the 20th Febru- 
ary 1914, in the Oonrt of the Satordinate 
Jodge by Mohammad Abdul Gnani Khan 
and Mohammad Abdul Rahman Khan against 
Mobammad Hamidollah Khan, Musammat 
Fakhr Jahan Begum, Musammat Asghari 
Begum, Musammat Chand Bibi and Pandit 
Sheo Dayal for the possession cf Mauza 
Mundia Misir, a 4 annas 5-pies share “ia 
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Manza Gundhia, and two groves, a house 
and certain sir lend in Jalalpur and for 
mesne profite, It was a sait of ejectment 
on title. The plaintiffs alleged that the 
right to rossession of sli the prope ties iu 
suit was in them asthe heirs of Mwu:ammat 
Manni Bibi, who had died on the 16th Jone 
1906, and that the defendants had no title. 
The defendants, who are the respondents, 
were not all jointly interested in any of 
the properties. Some of the defendanta were 
in po'ssssion of «cms of the properties, 
others of the defendants were in possersion 
of other parts of the properties in suit, but 
the diferent titles of all the defendants ori- 
ginated in a dccument of the ‘th M rah 
1834, which was exesuted by Manni Bib, 
and bas been varirusly construed as a deed 
of gift and as a Will. 

Munni Bibi was the widow of Niamat-ullah 
Khan, who died childless on the 29.h August, 
1.67. Niamat n ish Khan, Munni Bibi and 
the plaintiffa, who were her first cousins, 
were Mohemmadana of the runni fest, und 
the rlaintifs were, wen Munni Bibi died 
in 1£05, her heire, aceording to the Muhe me 
madan Law applicable to Sonnis. The family 
to which these Mohammadans belonged had 
Beveral centuries ago been 'Toakurs profe:s- 
ing tbe Hindu religion, who were converted 
to Iilam, and at one period of this suit it 
was., contended ‘by the defendants, or some 
of them, that the family had always son. 
tinued to be governed in matters of suaces- 
sion and inheri ance by the rules of the 
Mitaksbara ard not by the Muhammadan 
Law. That contention has been abanoned. 

Niamat ulah Khan lived in the village 
of Jalalpur and was a falugdar of Oudh, 
After tta Mutiny of 1857 he received from 
the British Government the fuluga of Ager 
Buzurg, which included, with many villages 
not niw in qvestion, all the immovenble 
property in question in this anit except ‘the 
4 annas -pies sharein M. uza Gandhia, whioh 
was granted to Monni Bibi on the }5:th 
‘November 1876 hy the British Government 
, absolutely in ber own right. Although 


Niamat-ullah Khan had died in 1867, his: 


name was en ered as that of the falugdar 
of the tlig: Agar Buz rg in lists 1 and 
II, which were prepared under Aet I of 
1869. Irsaices of the names of otber 
peisons who ‘had died ‘before 1869 being 
batered in those lists ossur, 
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The British Government granted to Nia- 
mat ulah Khan in his Lifetime a primo- 
genitore sanad in whieh the íaluqa Agar 
Bozorg is described as the estate of Ja'alpur in 
Zillah Mohamdi, That s:nad ingas 'ollows:— 

"O. Wi GFIELD, 
ii " Ohief Commissioner of Oudh. 

0 

NIAMAT-ULLiH OF JALALPUR, 

“Know all men that whereas by tha Pro- 
elamation of Mareh, 1858, by His Hr- 
cellaney the Right Honoura!ls the V'osroy 
and Governcr Gener: | of !ndis, all pr prie» 
trry rights in the soil of Oust, with a few 
sciasl exseptio's, were so fi ca'ed and 
passed to the British Governmant, whish bə- 
c.me free to d’ancs3 cf them as it plesasd, I, 
Charles John Wingfi 1d, Chief Commission. r 
of Ondh, under the authori'y of His Ext:el- 
lency the Governor.Gereral of Indis in 
Council do hereby confer on you the 
full proprie'ary right, title avd po session 
of the estate of Jrlíilpur in Z llah Mohamdi 
consisting of the village as per hat attached 
to the kubul yat you have exeented, of whieh 
the present Government revenve is Re. 5,752 
(five thovsand reven bundre! aud fifty two), 

" Therefore bain sanad is given you in order 
that it may be known to all whom it may 
coneern, that tke above es’ate hss been 
conferred upon y uand your heirs for ever, 
subject to the payment of sach annual 
revenue as may from timeto time be imposed, 
and to the eonditions of surrender ng all 
arms, destroying all forte, preventing and 
reporting erime, rendering any service you 
may ‘be called upon to perform and of 
Showing sonstant gord faith, loyalty, z:al 
and ettachment to the British Government 


according to the pr visions of the ergage- 


ment whish you have exesuted, the breash 
of any one of whieh at any time shall be 
held to annul the right and title now oon. 
ferred on you and your heira, 

"]t-is another condition of this grent that 


in the event of your Cy.ng infes'ate, or 


of any of your suscessora dying intestate, 
the estate shall dessend to the nearest male 
heir, acsording to the rule cf primogeniture, 
but you and all your -suceessors shall have 
foll power to alienate the estate either in 
whole or in part by sale, mortgage, gift, 
beqnest, or adoption to whomsoever you please, 
[T1 » » o A 

It is also a eondition of this grant that 

you will, so-far as is in your power, promot, 


$58 
ABDUL GHANI KHAN t. FAEHR JAHAN BEGAM. 

the agricultural prosperity of your estate and 
that all holding ander you shall bs sagurad in 
the possession of all the subordinate rignta 
they formerly enjoyed. As long a3 the above 
obligations ara observed by yon and your 
heirs in good faith, 8o long will the British 
Government maintain you and your heirs as 
proprietors of the above mentionei estate, 
in confirmation of whish I herawith attash my 
saal and signature.” 

The kabuliyat mentioned in the sanad, 
related to mora than 30 villages and 
insluded Mauzi Mundia Misir and Mauza 
Agar Bazarg (Jalalpur), parts of whish are 
olaimed by the plaintiffs in this suit. The 
plaintiffs do not elaim avy interest in any of 
the other villages mentioned in the & :bultyat, 
and do not contend that Munni Bibi was not 
entitled to give or bequsath those other 
villages to whom she liked. 
presently, her title to, and interest in, all the 
villages mentioned in the sehedale to the 
kabuliyat was as the devisesof her husband 
Niamat-ollah Khan. 

On the 20.h May 1865 
Khan made the folloing Will;— | 

“I am Mnubammad Niamat-ullah Kbas, 
talukdar of Jalalpur, Pargana Karanpur and 
Aliganj. 

“Whereas the Government has asked fora 
Will from the deslarant, and the deslarant 
has no issue and is issueless up to this 
time, and it is neeessary to appoint A 
legatee after me, I, while in the  enjoy- 
ment of sound health and perfaat intel. 
lect, during my lifetime, having executed 
this Will, declare that, after me, my wedded 
wife shall be the owner and possessor of the 
moveable and  immoveable property, like 
myself, If the heirs belonging to the 
brotherhood lay a claim, the same shall 
ba invalid and untenable before the Govern- 
ment. Wherefore I have exesuted these fow 
presents by way of a Will so that it 
may serve as an authority and be of use in 
time of need. 

“seribed by Najju Khan, General Agent. 
Dated, 20th May 1865. 

"Niamat-ullah Khan, 
* Talugdar of Agar Buzurg,” 

Under the sanad Niamat ullah Khan had 
: power to bequeath the taluga of Buzarg 
(the estate of Jalalpar) to whom he pleased, 
and under that Will the Zaluga passed 
on bis -death on the 29th August 1867 to 


Niamat.ullih 
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his widow, Manni Bsbi, At the date af the 
Will of Niamat-ullah Khao, there wera 
living two younger brothers of Nila mat. 
ullah Khan, of whom  Latf.ullah Khan 
was the elder and [brahim Knan was 
tha younger. ‘Those younger brothera 
survived Munni Bibi, On» question in this 
cise ia whether Manni Bibi wasa “sur 
eassor" of Niamat-ullah Khan within the 
meaning of tha sanad; if aha was, she had 
power to mikes a gift of orto bequeath the, 
whole talugt or any part of it to whom 
she pleased. If she was not a ‘succ3ssor” of 
Niamst-uilah Kian within tha maining of 
the sinad, she had power to make sush a 
gift as would bo recognised as a valid gift 
by the Mahammadin Law applissble to 
Sunnis, of the whole taluga or of avy part of 
it fo whom she pleased, 

Oa the 7th Maseh 1884 Manni Bibi. 
exesuted a  dosument which ha baen 
eorstrusd by the Subordinate Judga as 
pari a deel of gift and in pirsa Will, 
aud has been oonstrasd by the Judiaial 
Commissioner asa deed of gift. As translat- 
ed by the ofisial triaslator it iz, so far as is 
matarial, as follows: — 

“Iam Thakorain Uusammat Manni Bibi, 
wife of Mohammad Niamat-nllah Kaan, 
ialuglar of Mirzapur and Jalalpur, Parganas 
Bhar and Paila, District Kheri. 

"Whereas my husband, daring his lifetime 
boqueathed the entire property of the 
aforesaid laga to mo, and I, in accordance 
with the said Will, am in possession and 
ownership of the same; now I, while in 
sound health and in possession of perfeat 
intallost, without fore», and relustanca of 
my own free will, make a gift of tha moveable 
and immovaable property, the entira samindart 
and lambardar! estate, eto, in favour of 
Mohammad Lutfallah Khan, son of Moham- 
mad Ibad-ullah Khan, the brother of my 
husband, the detail wheresf is being given 
bslow with the exseption of tha village: and 
sir lands, etc. of the estates specified below, 
whish, shall, daring my lifetime, remain in 
my and my relation’s possession, frea of 
rent and without payment of Government ' 
revenue; and I do hereby invest the dones with 
the power to have the mutation of nameà 
effected in his favour. Now I have nothing 
to do with the gifted propsrby and estate, I 
saall keep the villages and sr lands, which 
baya been exempted hereunder for my lifes 
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time without the power of alisnation by 
mortgage, sale and gift; and after me the 
donee sha’l also bs the ownar of the səid 
eremp'ed property. The donee shall 
pay the Government revenu3 cf the 
exempted estate from the laga with the 
exsepion of the revenue of path villaga 
Gandhia, which I shall pay out of my own 
posket, Tha donee shall pay all the dabt 
with which the estate is ensumbered, I, the 
donor, having notbing to do therewith. 
Wheref:ra | have exeented theme fe« words 
by way of a dead of gift on a stamp of 
Rs. 6Uu 8-0 by fixing the value of the property 
at Rs, 6),000 (sixty thousanl) s3 that 
if may serve as an authority and be of use 
When reqoiced. 

' "Datailof the gifted immoveable property 
togethor with the amount of revenus and the 
boundaries. 


. "Datail of the moveable property gifted 


Rs, 2,610 
"Dstail of the property exempted . 
Rs 1,555. 
“Pergana Bhur, Rs 1,490. Pargana Paila, Rs. 65. 
"Village Mun tin stand. Sir land at Jalalpur, 
ing in the name of me, the measuring 185 acres 
donee, during life, rent Ks. 65, 
and revenue free Hs. N55 
“batti (&undhia standing 
in ihe name of me, the 
donor Re 280 
Gungipur, included in 
Hindolna standing in the 
name of Muhammad ibra- 
him Khan Rs. 855 
: "Dated 7th March 1854. 
?Soribed by the Registra- 
tion Olerk. 


Mark of the signature 
of the Thakurain Saheba, 
wife of M hammad Nia- 
mat-ullah Khan, talug- 
dar of Mirzapur, auto- 
graph.” 


Mr. Kanhaiya Lal, in his jadgment on the 


appeal to the Court of the Jndisial Com.. 


missioner, gives & slightly different transla- 
tion of part of the dseument of the 7th 
Maroh, 1.81, as follows : — 

"Now in sound health and fall possession 
of my seuses, without any persuasion or 
eompnlsion and of my own ascord I have 
gifted my moveable and immoveable prop- 
erty, all my samindart and /:mbardart estate, 
etc., to Mabammad Lutf ullah Khan, son 
of Muhammed Ibad-ullah Khan, the brother 
of my hu-b:nj, assording to the details givan 
below with the exseption of the villages and 
air land, eto., set cut below, name by name, 
which will remainin my possession for the 
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duration of my life and my dependentrelatives — 
free of rent and Government revenue, 
out of the aforesaid estate, At thie tims hav. 
ing exempted them I have made a gift, and by 
virtue of the deed have authorised the donor to 
get mutation of names made in his favour, and 
now I have nothing to do with the estate and 
property gifted; and sush villages and sr 
land aforesaid as have been at thia time for 
the duration of my life excepted (left out) 
will ba kept by me without transfer by ` 

mortgage or sale or gift for my lifetime, and 
atter my death the donee will be the proprie- 
tor (malik) of the aforesaid exsepted prop- 
erty, and of the exdepted property the donee 
will pay the revanue from the tlaqz exsept of 
the patti Manzi Gonihia. Of tha pai 

Gundnia, 1 will pay the revenue from my 
dwn pocket and the donee will pay all the 
debts outstanding against the estate, I have 
nothing to do with them. Therefore thess 
faw words have b:en written: by way of a 
ded of gilt of inheritanse and proprietorship 
Gn a starap of Ri. 620 8 0 on a stated value 
of Rs €0,0C0 as a title-deed whioh will be 
usefal at the tim» of need.” 

“Ia the opinion of their Lordships there is 
12 material difference bèt'wesn the two transla- 
tions, they bear the same meaning. It 
should be mentioned that the ponetuation 
ih each translation is the punetuatin of the 
person who made the translation. "Patir 
Mauza Gundhia " was the 4 annas 5-pies 
share in M.uza Gundhia which the Govern- 
ment had, subject to the payment 
of the Government revenue, granted to Manni 
Bibi absolutely in 1876. 

- On the exeeution of the document of the 
"th March 1884 Lnutf ullah Khan got actual 
pósse:sion ofall the property mentioned in it 
exespt Mauza Gangipar and the property 
now iu question in this suit, Of the property 
now in question Lutfullah Khan did" not 
obtain physical possession until Munni Bibi 
died in 1906. 

 putf-nllab Khan mortgaged, on the 27th 
November 1907, the 4-annis Ó-piesshare in 
Mauza G 1ndhia for Rs. £1,000 to the defendant 
Pandit Saeo Dayal, Lautf-ullah Khan died 
some years later, leaving him surviving 
hie widow, Musammat Oband Bibi, and hig 
Hamid-ullah Khan. Hamid-ullah 


gon 
Khan, afier his father’s death, trans. 
ferred to ‘his wives, Musammat Fakhr 


Jahan Begam and Musammat Asbgari 
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Begam, or to -one. cf them, porticns of the 
property now in question, On the 17th 
January -1913, there being then due to 
Pandit Sheo Dayal Rs. 20,000 onder the: 
mortgage of the 27th November 1907, Hamid- 
nileh -Kbar, Musommet Oland Bii ard 
Musammat Ashgari Begam sold the 4-annas 5» 
pies share in Mavza Gondhia to Pandit Sheo, 
Dayal for Rs. 21,C00. 

Before referring to the judgments of the 
Tris Judge and in the Court of the Jadieial 
Commissionerr, it is advieable to mention some. 
other matters. Niamat-vllah Khan’s yonngert 
brother wes. ibrabim Khar, who died and left 
four tons surviving him, of whom Ehtan-ul. 
lah was.- the eldest, Ehssn.ullah and bis 
three trotters onthe 20th December 191%, 
brought a suit against Hamid-ulleh Khar, 
bis two.wives, ard Mohammad Abdul Ghani 
Khan (and Muhammad Abdul Rahman Khan, 
who are the plaintiffs in the present ruit, 
and in their plaint; alleging that Munri Bibi 
bad by a Will of the 10th June 1906, be quea» 
thed to their father, Ibrahim Kbar, Marza 
Murdbia Mieir, the 4-annas b- pies share in, 
Menza Gundhie, and the two grover, the, 
house and sr land in Mauza Jalalpur, all of 
whieh are claimed-by. the plaintiffs appelants. 
in the present suit, asked for a. decree for 
possession. . To that suit these plaintiffs- 
appellants offered ro:defenee, and on the 
soptrary the plaintiff appellant here, Muham- 
mad ; Abdul Gani. Khan on tke 4th. 
November 1910, wrote io. Ehsan-ullah ag, 
follows i— 

* Olaim for pcssession. 
“My dear Mohammad Eshan-ulleh Khan 
ard Abdullah Khan, ratses of Jalalpur. 

"After affestiorate greetings I write to. 
gay. that as regaids the properfy left and. 
possessed by my deseas: d sister, Munni Bibi, 
the wife of Niamat-ullah Khan, . tolugdar’ 


and rate of Jalalpar, you, enquire about, I, 


do not eat-all turn ageinst the purport of her 
. Will You can obtain the said property 
under the Will by bringirg a suit or 
otherwise, and I have .no objeetion, You 
are quite free fo, take necessary. steps, 
Abdul Rahman Khan foo says the same 
thing. I have enquired from him also, 
“With kindest regards. 
2d ' Yours affectionately, 
"ABDUL Guan KAAN, 
"Talugdar of, Kukra. 
i " Dated: 14th November 1910, b 
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Mubammad Abdul Ghati , Khan was called. 
as a witness for the plaintiffs in the. suit of 
1910, and on being shown his letter of 
the 4th November 1910, said: “This letter 
1 wrofe with the permission of my brother, 
Abdni Rahman Khan, who is joiot with 
me "and ' I never thcught of the matter 
whether [ am entitled to the assete of, 
Munni Bibi or.uot. I disclaim a share in the 
property if Í am entitled to it." When Abdol 
Ghani Khan gave bis evidense in that suit. 
he was 42 years of age, and it appears to 
their Lordships impossible to believe that he. 
end his brother had never before 19:70. 
considered ‘the question as to. whether they 
as the heirsin Muhammadan Law of Munni 
Bibi bad any elaim to any part of the. 
valuable. property. which had been hers, 
The rlainliffs in the suit of 1910 failed to, 
prove the exesution of the alleged Will, and 
their suit. was dismissed. 

The learned Subordinate Judge, Mahmud 
Hasan, who tried the. present suit, construed: 
the document of the 7th Marsb, 834, as 
a Will sọ faras it related to the .property, 
in question here, and as a deed of gift so 
far as it related to the other property. 
dealt with by it. He. held that czeotion- 
4l of the Transfer of Property Aot, 1832; 
did ‘not apply to the cases of Pandit Sheo. 
Dayal and. 0f the other transferees, and: 
as he considered that it was ‘not proved 
that Monni Bibi's heira had assented to the 
bequest by her of the property in question, 
he gave the plaintiffs a  deeree - for the 
possession of a two-thirds share of that 
property. It should here ba mentioned 
that it does not appear from the record 
that Pandit Sheo Dayal bad given evidence 
in this suit or that he had made any. 
enquiry as to the title of Lu f ullah Kban to 
mortgage, or the titls of Hamid ullah Khan. 
and his mother and wife tosell the 4 annas' 
5 pies share in Mavza Gunodhia. From that 
decree the defendants, Musammat Fakbr 
Jahan Begam and Pandit Sheo Dayal 
appealed to the Ooart of the Jadicial Com. ` 
miesioner, Their appeals raised the question ' 
a8 to the true sonatruction of the docament 
of the 7th March 1881 and ` consequently ' 
raised the question as to the right of the 
plaintiffs to maintain this suit, The plaintiffs 
filed aross-objeotions, ' 

The appeals and the — T were 
heard by the learned Judisial Commissiongra, ; 
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Mr. Stuart and Mr. Kanha'yi Lal, and 
they delivered their very earafally e»nsidered 
jadgmints.on the 19:h Decembar 1917. Mr. 
Swart held that under the talug lari sanuli 
Manni Bibi was a suaeessor ‘within the 
meaning of the term “‘saciesaora’” ia that 
. 1anad, and sonsequently had an absolute 
power to give or bequeath tha tzlugdari 
property to whomsoever she pleased, a power 
of alienation whish was not sontrolled by 
Muhammadan Law, Mr, Kanhaiya Lal was 
af the sontrary opinion ; he rightly held that 
as Manni Bibi obtained her title to tha 
. talag lari property, not b; right of inharitanee 
under the sarad bat under the Wall of har 
husband, Niamat ullah Khan, ‘she was not 
& sueosssor within the meaning of the sanad, 


In 192',the Board, in Ghulam Abbas Khan 
v. Amatul Fatima ( 1, which was an apoeal 
from Oadb, held that the word “guccassors” ia 
a similar Gi mban AE sanal meant those 
designated persons who would aucosed in 
the event of anintestasy and not persons 
who took by. sala, gift or bequest. Had 
it not bean for Niamat-ullih Khan's Will 
the  íaluqdar? property | would, on his 
death, have vested by righ! of inheritanes 
under the snad in Latf-ullah Khao, who 
was the eller of his two brothers Under 
the eireumstansee, Muni Bibis right to 
dispose by gift or by Will of the talugtarz 
` property was the right of JAN Owner under 
the Muhammadan Law, and” was the same 
right whieh shs had to dispose of the 4-annis 
` §-pies abare in. Mavza Gundhia, 


The Judieial Commissioners agreed in their 
sonstruetion of the documant of the 7th 
Marsh 1884 and held that it was, and 
operated ar, a deed of gift, and that all the 
property mentioned in it pissed as a good 
and valid gift under the Sanni Law to, 
Latf-ollah Khan. They held that Manni 
Bibi by that deed transferred the corpus 
of the property, the ¢:luqtar: property aad 
the 4 annas 5-pies share in Mauza Gandhia, 
to Latf-ullah Khap, reserving to herself 
for her life the usufrust of the proporty 
in question in this suit. Apparently they 
based their judgments on a desision of the 
Board in 1467, in Nawab Umjad Ally Khan 


(1).60 Ind. Cas. 937; 48 I. A, 135; 19 A. L. J, 433; 
40 M. L. J. 577; 8 O. L J. 22» 240. O. 118; (1921) 
M. W. N. 349; 2 29 M, L. T. 409; 84 C. LI, 
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v. Musammat Mohundes Begum (2). 

Tt had bean sontended on behalf of tha 
pliintiffa bəfore the Jndiwial Commiss'oaera 
that there had been no possession of this 
proper'y now in question given to or taken 
by Lultf-allah Khan, and that conssquently 
the gift was void under the Muhammadan. 
Law, bat they sonsidered that tha elear 
intention of Munni Bibi as shown by her deed 
was that the title to this property should 
immediately vest in Lutf.ullah Khan, and 
that she should hava n» right to sell, mort- 
gage, or otherwise dispose of th» property, 
ani they found that as the usufract was 
reserved for her lifa by Muuni Bibi ib was. 
not possible for physical possession of the 
property in the suit to ba given to Lutf- 
ullah Khan in Munni Bibi's lifetime. In 
the opinion of the Judicial Commissioners 
everything whish was reasonably possible to 
make perfect the gift had been done and tht 
nothing mora wai raquired to make the 
gift a gool gift asaording to Mahammadan 
Law. Tha Judicial Oommissionsrsa, by toa 
decrezs of the 19ih Dasembsr 1917, sat 
aside the desree of the Subordinate Judgs, 
and dismiaseltha eross.objsstions ani the 
eut, Feom the desrae of the Jadisial 
O;mmis:sionera thasa sonsslidated appaals 
hava baen brought. 

Their Lordships will now eonsider whether 
the dooument of the 7th Marsh 1834 may 
ba rega' ded, so far as the proparty now 
in question is eoncerned, aia Muha nmadan 
Wilt, and if itis nota Mahammidan Will, 
but is a deed of gift, then the question 
arises whether, in “the sireumstanoss of thia 
cxe, tha gift of this property to Latt ullah 
Khan beeams3 a valid gift under thao Muham- 
madan Law appl'cible £2 Sannis, 

“In eonstruing the dooament of tha 7th 
Marsh 1881 it has to bs borne in mind that 
in Mubammadan Law tha broad distinction 
bitwean a gift (kiba) and a biquest(wasiat) ig 
that in the casa of a gift the immediate right 
of proparty ia the subject of the gift is 
eonferrei, and in tha ease of a baqaest the 
vasting of the right of proparty is post pon- 
ed, Owing to tha fact that there is in India 
no usiform or acsurata system of sonveyane- 
ing, and to tha fact that deeds and Wills 
are in India, asa rule most inartifisially 
drawn up, frequently by p3rsons roi poasesa. 


(2) 11 M. L A. 517 at pp. 547, 558; 10 W.R. P. C 
25; 2 Suth. P. C. J, 98; 2 Sar, P. O. J. 815; 20 E, R. ioc 


b. 
660 
ABDUL GHANI KHAN 0. FAKHER JAHAN SRGAM, 


ed of legal knowledge, it is of en diffisult to 
ascertain ‘with wertainty what was precisely 
intended by the dcc 1ment, and, in some eases, 
to aseertain whether the dusnment was intend- 
ed to operate as a deed’ of gift or as a 
Will. | Taeie Lordships have, for the follow. 
ing reasons, come to the oor colusion that the 
document of the 7th Marah 1¢S4, cannot be 
regarded in any respeat aesa Will, 

On the 7th March 1&84 Manni Bibi was, 
as she reeited in the document, the owner 
in possession of the entire property of the 
slaga (the ' taluga of Agar Buzurg) whish 
her husband h.d bequeathed tə her, and 
she was alto the owner in possession of the 
4 annas 5-pies share in Mauza  QGundhis; 
that 4-anras 5. pies share and the’ £ilugdari 
property sonstitnted her zemindart- estate. 
As their L rdships read the deed, Munni 
Bibi by it made a-gift to Latf-ollab Khan 
of "my moveab'e and immovesble property, all 
my zemindai? and limburdart estate, eic," 
reserving to hersclf for her life the usufruct 
of the property now in qve-tion, bnt making 
it elear that by that rerervaticn of the 
usuírust she did not reserve to herself 
any right to {ransfer by mortgage or taie 
or gift any rart of the property. As their 
Lordships read the deed, it was intended to be 
and to operate as an im mediate and irrevosable 
disporition'of all Manni Bibi’s moveable and 
immoveable property, and all her zemindaor:i 
and lambasd si estate mentioned im the ceed’ 
and in the s»shedulea to‘it, subject to the’ 
reservation for her own ase during ber life- 
time of the tsufroet of the property it 
question here, and it must be constrüed as a 
deed of gilt and not as a Will, i 

The yesaervation of the usufruet did not 
by itself make the gift of the property now 
in question: void nnder Mubammadan Láw, 
So far as that isconcerned, theré is the 
authority of the Board in Nawab Unidad Ally 
Khan v. Musummet Mohumdee Begum (2) 
for that -atatement as to Muhammadan 
Law, although the parties in that case were 
Shias and not Suonie. Bat in the Oourts 
below and’ in this appeal i: 
sortended that the desd cf the 7th March 
18&4 is void so far-as it purported to be 
a gift cf the property in quesiidn, in"this 
snit, on the ground that no possession was 
actually taken of this particular property 
and no mutation of names in reapect of this 
partioular property was obtained, by Lutt. 
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has -been - 


jo "^ 'tíodo 


* 
` he 


had died-in 


ullah Khan i until Munni Bibi 
1. 65, i 

That sontention his raised 9. question by 
no means ta y'óof solation. Tue solution 
of that qu snon depends upon, what are 
the fasts bés and upon what igithé rule of 
Muhammadan Law appli ieable to these fac's. 
In sonsidering what is the Muhammadab Law 
on the subjest of gifts inter vivos their*Loyd- 
ships have to bear in mind tbat, when tbe 
old and admittedly authoritative texts of 
Mchammadan Law were promulgated, thera 
were not inthe contemplation of'any one 
any Transfer of Property Ac‘s, any Régistra- 
tion Ac's, ary Revenue Courts to record 
trarafers of the posses:ion -of land or aby 
zemisduri estates, large or small, and that 
it sould not bava been intended ‘to. lay 
down for all time what should alone ba 
the evidenes that titles to lands had 
pissed, The object of the Muhammadan, 


‘Law as to gifts apparently was to prevent 


disputes as to whether the donor and 
tbe donese irtsnded at tha time that the 
title to the prr perty should pass from, ths 
donor to the donee, ard that the handing over 
by the donor and the acceptanca by the dones. 
of the property should be good evilense that. 
the property had been given by the donor, 
and had been assepted Ly the donee aS a gift. 
For a valid gift inter viros- under the 
Mahemmadan Law applieabie in this ca-e,. 
three conditions are nece:siry, whish their 
Lierdships oorsider have been correctly stated. 
thas:—"(a) manifestation of the wish to, 
give un the part of the donor; (b) the 
asseptanea of the donee, either imple»lg 
or expressly ; and (c) the taking of possession 
of the subject matter of the gift by the 
dense, either aetually or sonstractivély.” 
(Mahummadan Law, by Syed Ameer Ali, 
4th Edition, Volume I, page 41). In their: 
Lordships!' opinion the whcla zemindart 
property mentioned in the deed, and not 
pars of it only, must, for the purposes of” 
this case, ba regarded as one property, the. 
taking p:ssession of any part of it being 
Gonsitruc.ively a taking possession of the. 
whole, The wish of Manni Bibi to give that. 
property to Lntf.ollah Khaü and his acsept- 
ansa of it on the Tih March 1884, ‘ara 
elearly manifest from a parusal of the dsed 
whieh he reecived ‘and aeted upon Tre 
question is, did Lutf-nllah Khan aetually.. 
or sonstruetively take possession of tha. 
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property in question in this snit? That 
he did not, until Munni Bibi’s death in 1903, 
take phyaisal possession of Mauz« Mundia 
.M.sir, the 4 annas 5 pies share in Gundhia 
or the two groves, the house anl sr land 
in Jalalpur, or apply for. mutation of ng nea 
in his favour in respect of thosa partisulac 
properties, is admitted. On the exssution 
of the deed of gift in 1834, Lutf-ullah Khan 
did, obtain mutation of names in his favour 
of all the other eem?ndar? property, and from 
the 7th Marsh 1884, until Manni Bibi died 
in 1905, he paid the Goverament revenne 
whieh besame due in respeet of the zalugdari 
part.of the property now in question. If 
Latf-ullah Khan had ressived, after the 7th 
March 1834, and before Manni Bibi d'ed in 
1506, any of the rents or profits of the 
property now in question, he would be held to 
have reseived them as a trustee for Munni 
Bibi although the title to the carpus of tbe 
property was in him. In their Lordships’ 
opinion Lutf.ullah Khan must be regirdel 
as having been construativaly in possession, 
although not. in physisal possession of tha 
eorpus of the property now in question 
from 1584 until 1905, and the gift wasa 
valid gift. 

Toeir Lordshirs will aesordingly humbly 
advise His Majesty that these sonaolidated 
apreĘla should ba digmiasad with sosts 
.ONQH Arpsals dismz «el. 

, S V'eitors for Áppellants.— Mossra, Wut êng 
and Hunter. 

Sclcitors for the Respondents, Mesara, 
Barrow, Rogers and Nevill, 
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ALL AHABAD HIGH COURT. 
$xcoxp Olvir ApPzan No. 1143 og 1920,. 
June 2, 1922. 
Present: — Mr. Jusiias Stuart and 
Mr. Justics Kanhaiya Lal. 
£ MBA PRASAD —PLAINTIFF-—APPELLANT 
UETSUS 
“WAHID ULLAH AND OTHERS— 
D:ggwoANTS— RESPOND ists, 
Transfer of Property Act (IV of 1882), s, 82— 


Mortgagor, rights of, PENNER, by ia aad pe 
tion, 


Where theintegrity of a Brang is broken, a 
mortgagor who owns a part of the equity of redemp- 
tion can redeem his own part, but where the rights 
of the mortgagors have vested partly in a prior mort 
gagee and partly in a subsequent murtgagee afcer a 

anit has been brought by each of them to enforce his 
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mortgage, the former cannot be compelled to redeem 
the whole nor can he compel the laster to give up his 
interest in the share of ths mortgagor watch he haa 
aoqnired. In such a case the rights of the parties can 
be properly safeguarded by applying the principle 
recognised by sestion R2 of the Transfer of Property 
Act and allowing rademption in respect of such rights 
"d have been acquired by each party. |p. 263, cols. 1 

Dinanath v Lichmi Narain, 95 A. 446 A. W.N. 
(190 1) 162, n Khan v. Mardan Khan, 28 A. 155 
A. W. N. (1901. 2:5 and. Munshi v. Daulat, 4 A, L.J, 
74,99 A. 269; A W. N. (1907: 49, followed. 

Parasram Singh v. Pandohi, 67 Ind. Oas. 433; 20 A. 
L. J 43), distinguished, 

Sscond appzal from a decres of Disriet 
Judge, Avra, 

Mr. B. E, O'Donor, Dr. Sunita Naty San 
and Mr. Narata Prasad Asthuna, for the Ap ele 
lant. 

Mr. Igba? Ahmad, for the Respondents; 

JUDGMENT.—Tais appeal arisss out of 
a suit brought by the plain«iff-appellant 
for tha redemption cf a two-thirds share 
of Katra Galab Singh situated in Kashmiri 
Biaar, Agra. The Katra originally bel mged 
to Dhami Singh who left three sons, Jawala 
Prasad, Biawani Shankw and Dabi Shankar, 
Oa the 28sh November 1877 these three 
brothers mortgagsd two stablis and a Fouse 
situated in Katra Galab Siagh in favour 
of Sukhdeo Rai. The mortgags was simple. 
Oa the Gih Mareh 15:73 the three brothers 
mortgagzei the said Katra Galah Singh 
with other properties with posseision ia 
favour of Sheikh Abdullah. Oa the 30th 
May 1878 tw» of them, Bhawani Shankar 
and Jawala Pra:ad, mo:ttagel their two. 
thiris sha-e of Katra Galab Singh in favoar 
of Durga Prasid. 

On the 15th August LE79 Sakhdeo Rat 
sued on his mortgage of the 28th Novambar 
1877 withont impleading Sheikh Abdullah 
or Durga Prasad and obtained a decree 
for sale, in execution of  whieh the 
mortgaged property, namely, two stables aud 
a house in Katra Gulab Singh, was sold 
by austion and purehased by Sheikh Abdullah, 
the subsequent usufrustuary mortgages. 
On the 129:h Ostober 1879 Durga Prasad 
sued on his mortgage of the 80h May 
1-78 without implsaliog any of the prior 
mortgagess and got a decree for sal», in 
execu lon of whieh he brought to sal: tha 
tvo thirds share of his mortgagors io Katra 
G.ul.b “ingh aod pucshased it himself. 

The present euit has been filel by tha 
plain.if-agpellant, who is £he.s2a of Durg.. 
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Prasad, fcr the redemption of the usafrua- 
tuary mortgage of tbe 6th Mareh 1675 
in respect of that two-thirds ahare. The 
defendants are'thesons of Sheikh Abdu'lab. 
One of them disclaimed any interest in 
the mortgage ; tbe other defendants pleaded 
that they bad spent a ccnsiderable amount 
in the repairs ard improtementa of the 
mor!gaged property and that a sum of 
over a las and seventy-six thonsand was 
due to them under the mortgage. Thera 
were other pleas too, with whish this appsal 
has no concern. 

The Court of first instanse held that the 
contesting defendants had epent Re. 1,000 
in repairs, that. they were not entitled to 
elàim the eost of any additiors or improve- 
ments made by them, and that Rs. 8,343 5 4 
were due to them on aeeount of a two- 
thirds share of Katra Gu'ab Singh pnr. 
chesed by the plaintiff. It  deereed the 
claim aseordingly for redemption subject 
to the payment of the a3aid amount. On 
appeal the lower Appeilate Court allowed to 
the defendants a right to redeem the 
mortgage of the 28th November 1877 
on the psyment of the amount of the decree 
obtained on foot of that morfgage by 
Durga Prasad within a teitain date, and 
further dirested that if such payment was 
not made, it sball proeeed to dete:mire 
upon payment of what amount the plaintiff 
shopld be sllowed to redeem the mortgsge 
held by the defendante. In effest it recog- 
nised the right of the defendante, who had 
purchased two stables and & hou-ein Katra 
Gulab Singh in caticfastion of the mortgage 
of the 28th November 1877, lo redeem the 
subsequent mortgege of the 30ih May 1678 
in preferenee to the plaintiff who by virtue 
of his purebase elaimed a right to redeem 
the prior usufruetuary mortgage of the 6th 
Mareh 1878. 

No question of preference is, however, 
really at issue. No :right of redemption 
was ejaimed by the defendants in their 
written statement or otherwise aseeried in 
the courge cf tke trial. The rights of the 
origiral mortgagors have been split vp. 
The defendants have purohaced two «tabla 
and a bouee in Katia Galsb S.rgh in 
satisfaction of 8 prior mcr grg» ard they 
are entitled to retein, tbe same until sc me 
persup entitled to redcem comes forward to 
pay the money due on that mortgage, 


. INDIAN CASEB. z 


[1922 


The plaintiff holds the rights of a puisne 
mortgages under the mortgage of the 30th 
May 1878 and has purchased the rights of 
two of the mortgagors in Katra Gulab 
Singh in satisfastion of that mortgage. A 
portion of the rights of the origins l mortgagors 
bas thus vested in the dafendants and another 
portion in the plaintiff ; and the plaintiff 
cannot be allowed to redeem more than 
what he bas purchased on payment of a 
proportionate share of the mortgage money 
any more than the defendants enn be 
allowed to redeem more than what they 
have purehesed on payment of a eor- 
responding part of the mortgage-money. 
The elaim in the present suit is, however, 
confined to the redemption of the usufruc- 
tuary mortgageof the 6th Mareh 1878, and 
the plaintiff is elearly entitled to a decree 
for the redemption of that mortgage, so 
far as it relates to the two-thirds share 
of his mortgagors, on payment of such 
proportionate amount as may be found 
due on that mortgsge, inoluding the ccat 
of any repàire, that may have been carried 
cut by the mortgagee, and free from any 
liability for sueh improvement as the 
mortgagea ‘may bave made, whieh were 
not needed for the protection or preserva- 
tion of the mortgaged property. The 
proportionate mortgage money payable on 
&ecount of ruch portion of the mortgaged 
property as has be»n pnreLasod by the 


defendants in  satisfaetion of the prior 
mortgage, stould be determined after 
excluding tha prior mortgage money, 


somputed as laid down in Mutru Mal v. 
Durga Kuswar (1) from the valne of the 
said property inclusive of ary interest 
chargeakls after deres, 

The learned Counsel for the defendanta- 
reapondenta relias on the decision in 
Yad Ali Beg v. Tuka Ram (2), bat in 
that casa one of the mortgaged fields had 
been purshased by a third person before 


(1) 55 Ind. Cas, 989: 18 A. ‘L. J, 396; ?8 M. L. J. 
419; 11 L. W. 529: (1920) M. W N.358:2 U P.L. 
R :P.0.)75, 22 Bom. L R. 6533 320 L.J 1210; 42 
moie A. Ti: 271 M. L, T. 819, 25 C. W. N. 397 

121 67 Ind. Cas. 535, 48 0. 22, (1020: M. W, N. 849; 
23 M. L. T. 95; 39 M. L. J. 147; 2 U. P. L. R. Pat ) 
123; 16 N.L. R. 15412 L. W. 503; 22 Bom, L. B, 
1810 471. A, 207; 26 Q. W. N, i24 (P . 9.) 
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the mor!gazes hai susi to enforse his 
mortgage. In the present case the rights 
of. the mortgagors had not passed to any 
third persons on the dates on whish tha 
suits on either of the mortgages of Sukhdeo 
Rai and Darga Prasad wera filed. The 
mortgagora were parties to those suits; 
and the only eífest of not making the 
prior or rubssquant marigagess partiss to 
them was to leava their rights of saleor 
redemption unaffested. Tha father of the 
plaintiff and that of the defendants sub- 
frequently pursehased the rights of the 
mortgagors in cartain portions of Katra 
Galah Singh in sitisfastion of their respsc: 
vivo mortgages: and the only manner in 
whish the rights of the parties «an now 
be properly safeguardel is by applying 
the- prineiple recognissd by sustion t2 of 
the Transfer of Property Act (IV of 1882) 
and allowing redemotion in respest of sueh 
rights as hava been asquired by e30h 
party sabiequent to the above suits, A 
raferenes has also basen made to the case 
of Parasram Singh v. Pandohi (3). In thet 
sase one of the parties had sued the 
mortgagors and obtainel a  desree for 
foreelisura without making the subsequent 
mortgages a party tos the suit, but no 
rights in the mortgaged property had ben 
‘acquired by the subsequenti mor'gigee, 
Sestios 60 of ths Transfer of Property 
- Aet lays down that whers a mortgagas 
has acquired in part the share of the 
mirtgigcr, &  parson intarasted ia the 
< femainiug portion of the mortgaged prop. 
erty is entitled to redssm the sama on 
payment of a proportionate part of the 
mortgag3-miney. Ag observed in Dinanath 
v. Lackmt Narain (4), Kallan Khan v. Mardan 
Khan (5) and Munshi v. Daulat (€), 
where the integrity of a mortgage 1s broken, 
a mortgagor, who owns a part of the equity 
of redemption, san redeam his owa part, 
but where the rights of the mortgagors 
have vested, as in this cire, parily in a 
prior mortgages and partly io a eubssquent 
mortgages after a suit had: baen brought 
by eash of them to enforee his mor'gaga, 
neither the former can bə sompel'ad to 
redeem the whole nor can he compel the 


(3) 67 Ind. Cas 533; 20 A. L. J, 40'. 
(4) 25 A. 445; A. W, N, (1903) 15 . 
(B) 28 A. 165; A. W. N. (1905) 225. 
(8) 4A, Le J. 74; 29 ^, 262; A. We N, (1907) 49. 
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latter to give up his interest in the share of 
the mortgagor whish he has acquired. 

The question of the costs of repairs and 
improvements claimed by the  morigagae 
does not present any diffeulty. The parties 
agree that the eost of the repaira should 
be sharged against the mortgaged properiy 
in eonuestion with which sash sosta hava 
been ineurred, The mortgages has no 
right to claim any cost of the improvementa 
made by him but if he has re built any 
fallen portion in order to retain the insome 
which was derivable from the same, he 
san logitimately gat the sost thereof and 
charge the sams on the property in son. 
nestion with whish sush expense was 
incurred. In other respasts the mortgages 
ean only claim a right to remove the 
materials of any improvements whieh may 
have been made by him, unless the portions 
so improved are snch as ean ba allotted to 
him when a partition takes plase, without 
impairing the rights of the plaintiff. Bat 
in no event he san alim the oost ther3of 
from the persons, who have asquired the 
rights of the mortgagors therein. 

The appeal is, therefore, allowed and the 
suit remanded to the lower Appallata Court 
with a direstion to readmit the appeal 
under its original numbsr and to dispose 
of -ib in Aaccordanos with the direstions 
above given. The eosts hera and hitherto 
will abide the result, 


N. E. Appeal decreed, 





LAHORE HIGH COURT. 
Sgcoxp Orvic Appaat No. 527 or 1921. 
March 3, 1922. 
Present: —Mr. Justica Broad way.’ 
OHANDAN avo orTágR$3—DzrFEXDXNTS 
— APPZLLANTS 
l versus 
BAHADUR ano OTHERS —PLAUATIBFR 
—Re:roapents. 
Adverse possession —Vacant site in village—Tempo. 
rary user, if assertion of ownership. 


In the case of a vacant site situated in a village, 
possession goes with title, and where a person sets 
up a plea of adverse possession he must prove that 
this possession has been adverse for & period of at 
least 12 years. | p. 264, col. 2.] 

Thè mere storage of bricks and wood and the 
tethering of cattle onsucha‘site would not amount 
to an asse"tion of ownership on the part of the 
person so using the site [p. 265, col. 1] 

Framji Cursetji v. Goculdas Madhowji, 16 B, 838; 
8 Ind. Deo, (x, &:) 703, followed.” 


Bed 


CHANDAN v, BABADUR, 


. Second appeal from the desree of the D's- 
kelet Judge, Karnsl, dated the 5th January 
1691, reversing that cf the Moni’, F.rst 
Ol ese, Sonepat, dated the 31st July 1919. 

. Lala Jogan Nath, for the Appi] an‘a, 

Mesers. N. O. Mehra and Shamir Chand, for 
the Beepondents. 

JUDGMENT.—The enit giving rise bo this 
appeal relates to a piesg ‘of land situated in 
Pena Ohanda», Mauza  Hillpur, Taksil 
Sonepat, in the Distriet ‘of Rohtak. The 
plaintiffs are acme of the proprietors of 
Panna Chandan while the two eontesting 
defendants are proprietors in Pana R's an. 
There two defendants were !'aryao Sirgh 
and hir brother Mukhtar Sirgh, Daryao Singh 
was a Z uldar and Safed posh and died while 
the appeal was pending in the Court below, 
Daryao Singh owned a, batthik whieh 
abutted ona rosd orlane on the opposite 
‘aide of which is situated the plot in suit. 
On the other sides of this plot are horses 
belonging to the residents of Pane Chandan. 
"The pla/ntiffs.:ued for, possersion of this 
plot on behalf of themselves and the other 
proprietors of Para Chardan alleging that it 
belonged to them and had besn wrongly 
ecoupied by. Daryao Singh and Mukhter 
Singh. These. two defendants denied 
the. plaintiffs’ title and also asserted that 
they had been in adverse possession of 
this plot for a period exeeeding 12 years, 
The Trial Court found that the plaintiffs 
were the original proprietors ofthe site 
in suit, but that the defendants had been 
in adverse possession of it for more than 
12 years. On these findings the cuit was 
dismirged, The plaintiffs thereupon prefer. 
red an appeal to the District Judge. The 
respondents attacked the finding of tho 
Trial Court on the quesiion of proprietorship 
of the site, and the learned District 
Judge. dealt with this contention fret in 
his judgment ‘and arrived at the same 
view ss that taken by the Tria] Court, 
Be then proceeded to deal with the ques. 
„tion of adverse possession and, holding that 
‘the defendants had failed to prove their 
. assertion, decreed ;laintiffs’ suit. The defend. 
‘ants have now’ come up to this Comt in 
.gesond appeal throcgh Mr. Jagan Nath, and 
-I.. have heard "Mr. . Nabal : Ohand Mebra 
‘for the plaintiffs. Mro Jagan Nath 
contended that the learned Dietrist 'Juoge 
had epproaehed the ease frcm an errorecug 
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point of view ard had dealt with the .re. 
spondents’ contention first. There js, how- 
ever, no forse in thi», for it ia per'eet]y elar 
that the l-arned Distrist Judge bed two 
points on which he had to adjulisate. Ong 
was as to the proprietorahip of the land 
and the other wasthe question of. adverse 
possession, The Trial Court had held that 
the plaintiffs had proved that they . ware 
proprietors. As the then respondents (now 
appellants) contested the correstness of that 
finding, and as a finding on, that point in 
their favour would have dis»o:el of the 
este, the Isarred Distriet Judge very 
naturally dealt with that part of the ease fi:s', 

Mr. Jagan Nath then eontend«cd that thig 
ease wae not iov rned by toes d ai ion renort- 


ed in Famgt Curie! i v. Goculdos Modhow:s 


(1) as held by the learned Distrie: Jadge, and 
urged that it was iocambant on the p' 'aicbiffa 
to show thatthey had been in &stual possesi ion 
of thie plot of laod within a peri d of 12 years 
prior to suit. The learned Vak l showed 
me the plan whieh I have oonsidered,. and 


jt ssems to me that there ean be no donbt 
at all thatthe plot in suit is a vaesnt.aite, 
At is not enebsed by walls as alleged by 


Mr. Jagan Nath, although it is.eorrest to 


Say that on three sides of it, tha walls of 


houses exist, whereas on the other side is a 
road. The "itd being thus a vaeant one 
in a village, I eonsider that po:session must 
be held to go with title and that, therefore, . 
it was ineumbent on the defendants-appel- 
lan's to prove that their poseession had 
been adverse fora period of at least 12 year 8.. 
Had the learned District Judge defi: itely 
stated that he found thatthe defendanta- 
appellants had not been iu adverre pos:ession 
for 12 yeara, no further di-n sion would 
have. bzen nec:8:ary as that would baye 


‘been & finding on a question of fact. 


He has, however, expressed himself so as to 
leave room for argument that he Lad not 
arrived at a elear finding où this point, 
although I must eonfess that as I read his 
judgment chat is what he intends to hold, 
Now to estallsh tbeir adverse poseession 
ihe defendants kad led a mass of evider ce 


‘to show that they had been using this plot 


for a very long time. , This evidence eon- 

sists of the testimony of Polias and other 

officials and neigtbouring Z nliors who ray 

that on o:cxsiàs when they visited the 
(1) 16 B. £88; 8 Ind, Dec. (N. s.) 708. 
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defendant's villaga they had put up at the 


defe: danta’ bafthah and had seen the defend- 


ants’ oxen tid on the mite in dispate and 


their own horses bad been tethered there, 


They alio say that they have besnia the 
habit of easing themselves there and that 
latrines had also been plieed there. Brieks 


‘belonging to the defendants were also found 


there when the Munsif visited the soot, 

It appears that a manger hai also been 

ereeted by the defendants on the site. 
Having regerd to the fact that Daryao 


Singh was a Z iliar it was only: natural 
. that cffsisls and others visiting the v llage 


would pot up at his bzí?hak, and as tris 
open site was situated in front of the batthak 
on the opposite side of the road, it was also 
natorel that the horses and eattle of visitors 
would be tethered on this site whieh was 
obviously a eonvenient plage for that purpose. 
The proprietors of Pana Ohandan would 
seriainly rot object to this being done. 
Mors storaga of bricks and wood and tethering 
cattle ona site of this natura would also not 


be regarded as objectionable by the proprie. 
tors of the land, and such asts 


of user 
weu'd not, as pointed out in Bramjt Oursett 


v. Gueuldas Madhow 3 (1), amount to an arser- 


'R N 


tion of ownership on the part of defendants, 
In these sircomstaneer, I consider that the 
ease is covered by Frami Oursetji v. Goculdas 
Madhowj (1)and that the desision of the learn- 


ed District Judge is correst, 


I asccrdingly dismiss this appeal with costs, 
Appeal dismissed, 





‘ALLAHABAD HIGH COURT. 
Stame REkPEksNOE tx Fiet APPEAL NO, 255 
oF 1920. 

May 6, 1622, 

Freseni :— Mr. Justise Piggott, 

RUP NARAIN AND ork&ns—DzFENDANTS— 

APPELLANTS ` 
; versus —— 

BISHWA NATH SINGH—PrariNTIFF— | 
HEsFONDEBNT, 

‘Court Fees Act (VII of 1870), 8, 7 (iv' (6), (v). (a) 
—Suit jor cancellation of sale.deed and posses-ion— 
Suit essentially for recovery of possession ~ Property in 
suit assessed to revenue—laluation for purposes of 
Court-fee— Decree for possession — A ppeal— Court-jee, 


The share of the plaintiff ina joint property was 
sold by his co-sharer without his concurrence. The 
suit, which he brought, however, instead of being 
framed as one for recovery of possession pure and 


: simple, asked for the cancellation of the +ule-deed 


6 


as well, The property being Zemindari property, 
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the plaintiff valued the suit for purposes of juris. 
diction at Ha, ! ,0 buc paid Court-fee on ten times 
the Government revenue under section 7 (v) (a) of 
the Oouct Fees Act which worked out only at Rs 74, 
The lower ‘ouct gsve a decree for possession merely 
and the defeadint appealed, also paying "s 75 ag 
Court-fee, O1 a stamp reference that the suit aa well 
the appeal should have been assessed under seotion 
" (iv) (c) of the court Fees Act on the stated value 
nf the property: 

Held, (| that the essential relief sought being 
recovery of possesion, the suit could have been 
framed for recovery of possession pure and simple; 
[p. 263, col, ?.] 

Dhakeswar Prasad Singh v. Jioo Chowdhry, 46 Ind. 
Cas 385-4 P. L J 44%, distinguished. 

2 that it was against the intention of the T egis- 
lature that ina suit orappeal where the question 
in issue is the possession of land asses-ed to 
revenue, the valuation of the property for purposes of 
the ourt-fee asses ment should be otherwise than 
oe 7 (v) of the Court Fees Act; [p. 2686, 
col 2 

(3) that. however, the plaint rs worded fell within 
the purview of section 7 (iv) (c) and the plaintiff 
must pay (ourt-fee accordingly unless he was pere 
mitted to amend either (a) the plaint itself or (b) 
the statement of "the amount at which the relief 
songht is valued" in the said plaintiff at the hearing 
of the appeal (p. 268, col 2.] 

(u that the position of the appellant was different 
who was entitled to appeal against the decree ns it 
stood and to value his appeal for purposes of Court-fee 
rae ao 7 (v) (a) of the Court Fees Act. [p x67, 
00 


Mr, Kamalik nt Verma, for the Appellants. 

Ur. Surendio Nath Sen, for the Respond- 
ents, 

FACTS appear from the following— 

Orrick Reroat.—The suit giving rise 
to this appeal was bronght for sare ‘llation of 
a sale deed ard possession over the Z mindari 
pr:perty involved in the said sale deed, 
The sut wes valued at Rs. 10,000, for 
porposes of jurisd ction but the Oonrt fee 


was paid on Re, 1,000 beiag 10 times 
the Government Bavernue. 
In view of a ruling reported in 


Dhakeswar Prasad Singh w. Jio? Ohoudhry 
(D, whieh lays down that in a suit fora 
deslaration that the sale was invalid and 
for restoration of possession the plaintiff 
must pay an ad valorem Oourt-fee on the 
valus of the whole estats sold and was 
not enti led to sa'culate an ad volorem fee 
on 19 times tha amount of the G vern. 
mərt revenue, the OQOcurt fee payable on 
the plain* of this ruit 18 to be ealcalated 
on Ra, 10,000, being the pris of the 
proper y in dispute, which comes to Ra 475. 
there is 
(1) 46 Ind, Cas. 385; 8 P. L, J. 448, 
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& deficiensy of R« 403 payable by plaint- 
iff- respondent for tha Court below, 

The Court below decreed the plrintiff's 
suit subject to payment of Rs, 4,000 by 
the plaintiff to defendants Nog. 1 to 6. 
The said defendants appealed to thia Hon’bla 
‘Court with the prayer that the decree of 
the Court bslow te ret aside and that the 
plaintifí'a suit diemisrel, They valued their 
appeal at Rs. 10,000 and paid Rs. 75, the 
same Court-fee as was paid on the plaint, 
For tha reasons stated above, the memo- 
-randum of appeal to this Conrt was 
deficiently stamped by Ra, 400. 

The result is that the defisienoy pay- 
able by defendants appellants for thia Oourt 
is Rs. 400 and due from the plaintiff. 
respondent for the lower Court ia Rs. 490. 

Osseot.on.—I dispute the sorrestness of 
the stamp report. rbe faets of the case 
reported in Dhakeswar. [rasad Singh v 
Jtoo Choushry (1) are entirely different 
‘and that case does notapply to the present 
ease. There it was held by the Patna 
High Court that the relief for declaration 
was essential and that the plaintiff eonld not 
-puesesd without the dec'aration sought for. 

In the present ease the suit is by a 
‘Hindu ao pareener for possession of family 
property (which belonged to him as much 
as to his father and brother) on the ground 
that it bad been transferred by the father 
and the brother without legal neeessity, 
Suoh a suit:is essentially a cuit for posses- 
sion. It is settled law that, so far 
as limitation is eoneerned, sueh a suit is 
governed by the twelve yenara rula cf 
limitation, and not by the three yearsrule 
under Art. 91, or by the six years rule 
under Art. 190, of the Limitation Ast, 
the reason being that in such a cuit the 
main relief is one for possession and it is 
rot reeersary for the plaintiff to obtain a 
deelaration or eancsllation of the ssle deed, 


as a condition presedent for getting postes- - 


sion. In the present sate i'self the suit 
bss kean brovght about eight years after 
the execution of the gale-deed. Sneha snif, 
therefore, falls andar section 7, slavs» (v) 
of the Court Faes Ast. The ral.ng report: d 
in Dhatewar Frasad Singh v. — Jioo 
Ohoudhry (1), therefore, doss not ‘apyly. 
Bat if it te held to apply to'a case like 
tre presert, then I oon'end that it does 
not lay down the law correstly. 
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JUDGMENT.—The Stamp Reporter has 
done no more than his duty in bringing 
this question forward, and the position 
taken up by him can be supported’ by 
strong arguments based upon the actual 
wording of the relevant elauses of ihe 
Court Fees Act. Nevertheless, I cannot eseapo 
from the fesling that the line of action 
suggested does violenca to the spirit of the 
Act, The plaintiff's ease ie, that property of 
whieh he is the joint owner has bean sold 
without his soncurrenee or- authority, and 
the essential relief sought is reaovery of 
possession upon such terms as the Trial Court 
may see fit to impose. The suit could have 
been framed as one for resovery of possession 
pure and simple; this is made the more 
apparent by the form of desree aetually 
passed, The ease of Dhaheswar Prasad 
Singh v. Jioo Ohoudkry (i) ig uot really in 
point. The sale in thatease had been held 
by order of a publie offiaer acting under 
statutory powers; it sonveyed a good title to 
the purehaser unless it could be set asida on 
the ground of irreguarity o: fraud. “The 
deslaratory relief sought was a neeessary 
part of the suit, Here no relief by way 
of deelaration has been granted ; the decree 
passed is one for resovery of poseexrion of 
property paying annual revenue to Govern- 
ment. It seems to me slearly against the 
intention of the Legi-lature that in a suit (or 
appeal) where the question in issue is the 
possession of land so assessed to revenue 
the valuation of the property for purposes 
of Court fes assessment should ba otherwice 
than under szetion 7 (v) (a) or (b) of tho 
Court Fees Act. 

The difisulty remains that the plaint has 
been so worded that it falls within the pur- 
view of section 7 (iv) (c). This difficulty is a 
real one, and I do nat think it ean be got 
over unless the plaintiff zən be permitted 
even at thia stage to amend either 

(a) the plaint itself, or 

(b) the statement of “the amount at whioh 
the relief sought is valued " in the said 
plaint. 

I bold, therefore, that, as againat the 
plaintiff, who is tbe responZent to this 
pppesal, tha report must be affirmed. It 
will rewain open to the said plaintiff to 
move the Benoh, hearing the appeal, for 
leave to amend dither the plaint or the 
valuation as above suggésted. I. would, 
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however, warn him that he would do well 
to prerent him3elf at the hearing with the 
money nese'airy to make up the reported 
deficieney in his hand: if he is refused leave 
to amend, he may be required to make good 
the defisieney before he is heard on his 
petition of erose-objaetions, 
The position of the appallants is differant. 
Even on the principle suggested by the Stamp 
Reporter, the report is unjust fo them; for 
the ad valorem fee wonld require to be 
caleulated on Rs, 10,000, less Rz. 4,000 which 
the plaintiff has been ordered to pay, t. e. 
on Ra. 6,000, I think, however, that they 
are entillad to sppesl against the deores 
as it stands and to value their appeal. for 
the purposes of the Court Fees Act, under 
Bestion 7 (v) (a) of the said Ast, I hold 
that the memorandum of appeal is suflisiently 
stamped. 
N. H. 
Report partly accepted., 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Civic Bevis o« No 131 or 1921, 
Desember 13, 1921, 
Present: — Pandit Kaoha‘ya Lal, J. 0. 
GANGA DIN—Dzo«rg HOLDER—ÅPPLIOANT 

; | t6rsus 
DLP SINGH -—-JUuDGME ~T- DEBTOR—OPPOSIIE 


Party. 
Execution proceedings— Emecution application, dis- 
missal of, in default—New application filed before dis. 
missal— Proceedings, whether independent— Limitation, 


plea of, not raised in previous proceeding—- Objection, 


whether euteriainable in subsequent proceeding, 


Although the execution of a decree may have been 
actually barred by time at the date ofan application 
made for its execution, yet if an order for such 
execution has been regularly made by a competent 
Court having jurisdiction to try whether ‘it was 
barred by time-or not, such order, although erroneous, 
must, if unreversed, be treated as valid. [p. 268, col. 
1l. 

jl. application for the execution of a deoree was 
made.more than th-ee years after the last application 
for execution, One of the judgment-debtors appenred 
and raised various objections but did not take any 
objection about limitation, This application was 

. dismissed for want of prosecution, Before the dis. 
missal of the above-mentioned application, another 
application for execution was made ; 
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Held, (1) that tho present application for execution 
was substantially an independent proceeding;. 

(2: that the judgment-debtor, not having raised an 
objection about limitation in the previous execution 
proceeding, was precluded from raising the said ob- 
jection in regard to that execution in the present 
execution proceeding [p 26¥, ool 1.] 

Mungul Pershad Dichit v. Grija Kant Lahiri, 8 C 
51, 11 0. L, B, 118: 81. A, 12 4 Sar, P. 0, 7.2 9; 4 
Ind, Dec. x. s.) 82 :P, O. , Lakshmanan Chetti v, Kut- 
tayan Chetti, ?4 M. R69, Gauri Shankar v, Musammat 
Lachhmin Kunwar, 23 Ind. Cas, 653; 18 O..C. 874 and 
Sri Ram y. Mohan Lal, 34 Ind, Cas. 260; 19 0. O. 17, 
followed. 


Revision against the order of the Subor- 
dinate Judge, Kheri, exereising Small Cause 
Court Jurisdiction, dated the 30th June 1921. 

Mr. Ham Prasad Varma, for the Appli- 
cant. 

Mr. Raj Narain Shukla, for the Opposite 
Party. 

JUDGMENT.—This is an applieation for 
revision of an order, dismisving an appliea- 
tion for exesntion as barred by time. The 
decreas was pasced on the 91st February 
191], After some previous attempts at 
exesution an applisation was made for execu- 
tion on the 21st August 1917 on whieh a 
notiee was issued to the judgment-debtors 
urder O, XXI, r. 22, of the Code of 
Civil Prosedure. The judgment debtors ware 
Eerved and one of them appeared and filed 
an objection on the 8th November 1917, 
whish was disallowed on the Ist December 
1917 and an order for the attac' ment of 
eertain movenb!es was direeted to isene, The 
decree-holder did not, however, fi'ethe requisite 
process fee and the applisation for exeention 
wan assordingly dismissed for default on the 
10th Jannary 1918. 

On the %5th Ncvember 1920 a fresh 
application for exeention was made by the 
deeree Lolder, crediting Re. 10 as having 
been rsecived from the judgment-debtors. 
The cffice reported that the spplicat on waa 
barred by time unless the alleged. psy ment 
saved limitation, A notise was issued to 
the judgment-debtors under O. KAI, r. 22, 
of the Ocde; and safter several untuseess- 
ful attempts at serviae, they were served. 
One of them, Dip Singh appeared and objeated 
that he had paid Ra. 59 in aatisfastion of the 
decree on the 11th Maroh '9i8, The Court 
excciting the deereo refused to take sog- 
niz soa of the alleged payment on the ground 
that it had not bean sertifisd within the 
time allowed by law and dirasted attachmsnt 
to is81e. Tae desree-holdir did nut, howe 
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ever, prosesute that applieation further and 
it wes diemisged on tbe 30th April 1921. 
The present application for exesution had, 
meanwhile, been Sled on the 27th A pril 1921, 
whish the Coart below has held to ba barred 
by time. Wih regard to the previons apoli: 
aatión for exesution, made by thedseres holder 
on tha z5th November 1920, the Gourt below 
observes that it was barred by time, aud 
therefore, a nullity in tha eyes of law. Bat 
as pointed out by their’ Lordships of the 
Privy Couvneil in Mungul Pershad Dichet v. 
Grija Kant Lahiri (1), although the execu- 
tion of a deeree may have been astually 
barred by time at the date of an application 
made for its executiar, yet if an order for 
sush excoution has been regularly made by 
. B e:mpstent Oourt, having jarisdistion to 
try whether it wes barred by time or ro’, 
such order, although erroneous, must, ii 
unreverssd, be treated as valid. In Las. 
manan Oheit? v. Kuttayan Ohettt (2) it was 
held that a judgment-debtor, to whom a 
noties of the previous exasution was issued 
was presloded from’ raising a questioa of 
lim'tation in regard to that exeau:ion in a 
fubsequent execition preceding, if be had 
omitted to raise tha’ question at the time when 
the notiee-of the previcus execution was is»uer 
to him, In Guiurt Shank.r v. Musawmai 
Lachhmin Kunwar (3), and Sri Ram v. Mohan 
Lol (4) a similar view wos taken. uL 
The: le:rned Counsel, who appears 
for the- opposita party, eontends that the 
present applieation for exaeution is virtually 
a eontinuaticn of the previous exesuticn pro: 
ageding ‘and that the question of lim. tation 
ean, therefore, be re-opened. But the present 
application for execution is substantially au 
independent proceeding, and the jadgment- 
debtor-objector is precluded from raising an 
objeation, which ib was open to him to raise 
in the eourse of the previous execution pro- 
ceeling in his defence. The present appli- 
cation ig within time from the date of the 
issue of the notice on the previous application 


for execution, 
The application is, therefore, allowed and 


(1) 8 0. 515 11 C. L. R. 118 8 T. A. 123; 4 Sar, P. 
C. J. 249; 4 Ind. Deo, (N. 8.) 82 (P. O.). 


2) v4 M..660 . 
la) S$: Ind Cas 69883; 18 O 0. 874. 
(4) 34 Ind. Cas, 280; 19 O, 0.17. 
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the asse remanded to the Court below with a 
direstion to reinstate the execution proased- 
ing under its original number and to dispose 
of it in the manner providad by law, The 
dosree holder applicant will get his sosts from 
the jadgment-debtor objastor, who will baar 
his own aosta throughout, 

N, H. C ' ERE 

i Application allowed; 

— Oase remanded. 


NAGPUR JUDIOIAL COMMISSIONER'S 
""COURT. i 
Secoap Orvin APPEiD N^. 8 or 1921. 
June 22, 1922, l 
Present :— Mr. Hallifax, A. J. C. 
GANGA PRASAD— PLALINTIFF—APPELLANT 
verius 
MOTIRAM 48D OrHE ts —DaFENDiNT 
— R-PONDANT!, 
Deed, alteration  of—Eaplanatory alteration 
material—Deed not vitiated, 


ime 


A. deed ia vitiated sud deprived of all its effect by 
the making in: it ofa ‘material alteration' without 
the knowledge of'the party affected by it. But the 
alteration must be material, the mere addition to 
a deed of words explaining it, would not vitiate it, 
[p 26%, col I] : 

Sonajee Mali yv Uttamchand Bania, 120. P. L, R. 
33, Gaupat Ramkrishna Puri, 6 Ind. Cas 425; 6 N. L, 
R. !, Ananda Mohan Saha v. Ananda Chandra Jaha, 
35 Ind. Las, 182; 4a C. 154; 26 C. L, J. 166, referred 
to. 


-  Apoveal from a decree of the District Jadge, 


Raipur, iù Otv:l Appeal No. 70 of 1920; datad 


the 2nd Oatober 1920. 


Mr. P. Gupta, for the Appellant. 

Meesrs. G. P, Dies and 0. B. Parakh, for 
the Respondents, _ < 

JUDGMENT.—That -the interlingated 
worcs and Bgures_in the -ikrarnama were 
written after it had been signed b; the defend- 
ant, Motiram, has to be assepted as a fast 
and uncoabted'y is a faet. Bat that fact 
does not app ar tn vitiate the dosnment, 
In Sonajee Mali v. Uitamchand Banta (1) and 
Ganpat y, R márishno ¢ urd 2) anda number 


(1) 12 C P. L. R. 48, 
` (2; b Ind, Cas. 426, 6 N. T, BL 1, 


"e or my a pa o m a? are mos 
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of other sasesit has baen held that a doou- 
ment is vitiated and deprived of all its 
effasi by the making ia i: of a material alter- 
ation without tha knowladge of .the party 
affasted by it. Bat the alteration has to bs 
material. Here the plaintiffs allegation, 
whieh is sertainly suppórtel by evidenaes, is 
that thera was an agraament mada before 
tha execation of the tkrarnima that the 
share should ba sald for Rs. 2,000 and the 
sir sutrendered for Rs, 1,220. There is no 


findiag on this point, bat if the allegation. 


is true, the additions to the dosaunant do 
nof. alter it in the leas! but merely expliin 
it. Tie ease of Ananda Mohon Saha v. 
Ananda Ohandra Saha (8) ia almost exic ly 
similar, In a mortgage-bond for Rs. 200 
the interest was stated a» ong rapes per 
mensam " and ‘the mortzazes added the 
words “par sentum” after the word "rupee." 
À3 this was proved to be in fact the agraem mb 
batween the partias, which had been inaasu- 
rately recorded, the High Court awarded 
interest at ons per cent, per mensem, which 
Was {wo rupee; per mensém, 

. We hava then to trest the dosumant 
as if the additions had not been made, 


Ths plaintiff is permitted by proviso (2) 


of sestion 92 of the Evidense Ast to addusa 
oral evidenes of the oral agreement between 
himself and Motiram in respest of the 


apportion ment of the Rs.-3,200 between the 


two transactions, The matter was in issue and 


there is evidénae in raspect of it, but it has’ 


bən left undesided by the lower Appellate 
Court, Allother matters having baen satt]. 
88; the désision of the sase rests now entire. 
ly on the -answér to the question, whether 
the agreement between the plaintiff and 


Moatiram before the axesution of the ikraraama . 


was that Ra. 3,200 ^ should be paid in a 
lunip "for both 
Rs: 2,090 should be paid for one and Res, 1,200 
for the ‘other. -In fhe former case, the 
suit mast bs dismissed, and in the latter, the 


elaim most be desceed. The decree of the lower - 
Appellate Courtis, therefore, sat aside and ' 


the cigs 13 remandel to that Court fora fresh 

desision, Costs ofthis appeal will follow the 

event, : 
CEAL 9 oS 0 


Oase remanded. 
(8) 85 Ind, Cas, 182; 44 0, 154; 26 O. La J, 186. 


share and sr, or that. 


MADRAS HIGH COURT. 

Civiu Reviston Patirios No 437 or 1921, 
Febroary 8, 1922. 
Frecenti—Mr Justice Kumaraswami Sastri, 
P, ALBUQU#R: QUE asp SONS — 
PETITIONERS 
versus 


"Tag SOUTH INDIAN RAILWAY OOM- 


PANY, Liwiten— RESPONDENTI. 
Railways Act (IX of 1899), s. 72—Consignment of 
goods under Risk Note, form H—Contract, if legal— 
Suit fon damages—Onus probandi— Undue delay, if 
acijonable without proof of its being wilful, 


When goods are consigned under a special Risk- 
Note form exemptivg a Railway Company from 
liability except under certain contingencies, the 
liability ofthe ‘‘ompany is not the general liability 
imposed on common carriers or imposed by section 
72 of the Railways Act and the onus of proving the 
fact necessary to bring the Company within the 
terma of the contract is on the consignor. [p. 270, 
col. 1.5 

Jhunni Lal v. Bombay Baroda and Central India 
Railway Company, 85 Ind. Cas. 285; 14 A. L. J. 396, 
East Indian Ratlway Company v. Nilkanta Roy, 22 
Ind Cas 67% 41 C. 676; 19 C. L. J. 14^; 19 0. W.N. 
95, East Indian Railway Company v. Nathmall Behari 
Lal, 39 Ind. Cas. 130; 83 A. 41815 AL. J. 21, 
Bombay Baroda ani Central India Railway Company 
v. Ranchhodlal Chhotalal & Co, ^2 Ind, Cas. 616; 43 
B. 764 2 Bom. L R 779, referred to. 

Sesham Patter v. L S Moss, 17 M. 44%; 6 Ind. Dec. 
(N s.) 803, Choutmull  Doogur v. Rivers Steam 
Navigation Co, 74 0.785; 1 OC. W.N 201; 12 Ind. 
Dec. (N:8.) 1193, Rivers Steam Navigation Company 
v. Choutmull Daagar, 26 0.348; 261 A, 1,580 W. 
N. 145; 13 Ind. Deo iN s.) 857 (P. C.), India General 
Steam Navigation Qo. v. Bhagwan Chandra’ Paul, 19 
Ind Cas Zi» 40 0.716; 17 0. L. J. 6389; 12 0. w. N, 
638, distinguished 

There is nothing illegal ina consignor, in con. 
sideration of the reduced rates charged, agreeing 
to hold the Company liable only on certain specified 
contingencies. |p. 270, col. 1.] 

Delay in the delivery ef goods in order to be 
actionable must be shown to be wilful It does not 
follow that because there was delay it waa wilful, 
[p. 270, col. 2,] 


Petition under section 25 of Aet IX of 
1827, praying the High Court to revise a 
decree of the Oourt of the Sabordinate Jadge 
South Kanara, in Small Cause anik No, rT 
of 1920, dated the 13th Desember 1920, 

FAOTS appear from the judgment. 

Mr. Manna A. T. Qoelko, for the Pati. 
tionera — The general liabuity of Railway 
Oompany for liability for damages for loss or 
destruction or deterioration of goods eon., 
signed is imposed by seetion 72 of the 
Railways Act. The facts relating to the losg 
are within their special knowledge and the 
onus lies ‘on them to show that they 


- 


270 


INDIAN CASES, 


[1542 


ALBCQUERSQUE & BONS P, SOUTH INDIAN RY. CO,, LTD. 


are not liable. Sestion 106 of the Hvidenas 


Ast applies. 

See Jhunni Lal v. Bomb.y Baroda and 
Oentral Jadia Ralway Coxnany (1), Sesham 
Fattar v. L. S. Moss (2), Ch^utmull Doogur v, 
Re ers Sterm Nu.igation Oo, 3), Rivers steam 
Natigution Oompany v. Ohoutmull Doogar 
(4), India General Steam Navigation Co. v. 
Bhagwan Ohandra Paul (5). 

There was also an undue delay of 40 days 
in the carriage of the goods. 

Mr, Visvanatha Sastri, for the Respond- 
ents.— The sonsignor here agreed to son. 
sign the goods under a spesial Risk Note, 
The onus is on him (to show that the Com- 
pany sre liable under the contract. Hast 
Indian Railway Oompany v. Nilkanta Roy 
(6), East Intian Ra:lway Company v. Nath. 
mal Behuri Lal (7^, Bombay Baroda and 
Qeniral Iacia Retlway Company v. Hanchhod- 
lal Ohhotal.1& Co (8). 

JUDGMENT.—The goods were consigned 
under Risk Note, form H, which saves the 
Railway Company from liability for loss, 
destrustion, or deterioration of or damage to 
the eonsignment from avy cause whatever 
axeept for the loss due either to the wilful 
neglest of the Railway Administration or to 
theft by or to the wilful neglect of its sər- 
vanís, eto. 

The, liability of the Railway Company is, 
therefore, not the general liability imposed 
on eommon oearriers or imposed by sestien 
79 of the Railway Act. Under ssetion 72, 
the Company was entitled to 
themselves. out of the provisions of the Aet if 
the form of the eontract was approved, by 
the Governor General in Council and there. 
is nothing illegal in the consignor, in aon- 
sideraticn of the redused rate eharged, agree- 
ing to bold the Company liable only on certain 
specified contingensies. 

in soch eases the onus of proving the fast 


necessary to bring the Company within the, 


(1) 88 Ind. Cas. 26*; 14 A. L. T, 396. 
(2) 17 M. 445,6 Ind Deo. x. s.) 308, 
(3) 24 C. 786; 1 O. W. N. 201; 12 Ind. Dec. (x, 8.) 
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. (x. 8) 867 P. C.). - 
arr 19 Ind. Cas. 245; 400, 716; 17 O, L, J. 639; 17 
C. W. N. 6-3, 
(6) 22 Ind, Cas. 679; 41 C. 576; 19 O. L. J. 142; 19 


0, W. N. 95. 
(1) 39 Ind. Cas. 130; 89 A. 418; 16 A L. J, 32'. 


(8) 52 Ind, Cas, 516; 43 B, 769; 21 Bom, L, R. 779, 


eontract , 


(4) 26 0. 398; 26 LA. 1; 8 C. W.N. 145; 18 Ind, ` 


terms of the contract and the liability impos- 
ed by it will ba on the  eousignor. I 
need only refer to Hast Indian Railway 
Oompany v. Nilkanta Roy (6), Hast Indian 
R.ilway Company v. Naothmall. Behari Lal 
(7), Bombay Baroda and Central India 
Railway Oompany v. Ranchhodlal Ohhotalal 
$4 Oo. (8), Jhunni Lal v. Bombay Baroda 
and: Central India Railway Oompany (1) 
where it was held that the onus lies 
on the person who alleges that the. ease 
fell within the exceptions mentioned in 
the Risk Note to prove the fact nesessary 
t>:aharge the Company with liability. It 
has been argued for the petitioner that 
gaetion 106 of the Evidense Ast applies and 
that as the facts whish relate ‘to the loss 
of the oil ean only be in the spesial knowledge 
of the Railway Company the onus lies on 
them. Referanse was also made to Sesham 
Fatter v L, 8, Moss (2), Ohoutmull Doogur 
v. Rivera Steam Navigation Company' (3) 
which was approved by the Privy Uounsil 
in Rivers Steam Narigition COomvany vw. - 
Ohoutmull Doogar (4), India General Steam. 
Navigation Oo. v. Bhagwan Ohandra Paul (5). 
These eases did not relate to the sarriage of 
goods by a Railway Company under a spesial 
form or Risk Note exempting the Oompany 
from liability exsept in  seríain spesifiad 
cases, If in all ¢azes or loas of destruetion 
or detericration of goods eonsigned the onus 
will be on the Company to prove how it 
tame about, the spasial eontract will be 
useless. Ns 

It is also argued that there was undue 
delay in the carriage of the goods. There 
was a delay of 40 days between the consign-: 
ment and delivery. It is not shown that 
the delay was wilfal. The sonsignment was 
in March 1919 and the delay may well ba 
due to want of rolling stook. Is does not 
follow that because there was delay it was 
wilful, As there is no evidence to sharge 
the Company with liability under the 
terms of the sontract the suit was rightly 
dismissed. 

The revision petition fails and is dismissed 
with eoste, 

B, N., 

Peiition dismissed., 
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MAHABIR PRASAD SINGH €, NOGENDRA NATH MANDAL. 


CALOUTTA HGH. COURT, 
Civit Russ No. 839 og 1920. 
July i5, 1921. 

Preieni:—Sir Lanselot Sanderson, Kr, 
Ohief Jastise, and Mr. Justice Richardson, 
MAHABIR PRASHAD SINGH—Paritioner 
versus 
NOGENDRA NATH MANDAL —Decars. 
| HOLLER AND aNnctagr—Jspement- DRETO — 


OPPOSITE PARTIES, 
Mortgage decree for sale—Execution—Olaim to mort- 
gaged property, if entertainable—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 58, applicability of. 


It is not open to an Execution Court to entertain 
and adjudicate upon & claim ito property under „Q. 
KAT, 7, 88 of the Code of Civil Procedure in tha 
course of executing a morigage-decree which con- 
tains a provision that the property in question should 
be sold. [p. 2*2, col. .] ' 

Deefholts v. Peters, 14 O. 681; 7 Ind. Deo, (N. s.) 418, 
followed. 


Rule made against the judgment of tbe 
Sub Judge, First Oourt, Howrab, in Execu- 
tion Case No. 111 of 1920, 

Babus Ram Ohandra Majumdor and Bara- 
nas.bust Mulherjee, for the Petitioner, 

Bitus Begin Behary Ghoss and Nagendra, 
Nath Ghose, for the Opposite Party. 


JUDGMENT. 

Saypusiox, O. J.—This is a Rule granted 
by my learned brother and myself calling 
upon the opposite party to show sause why 
a eertain order shonld not be set aside. 
The order in question is an order of the 27th 
of November 1920 made by the learned 
Subordizate Judge. The facts of this ease, 
which it is necessary for me tostate, are as 
folows:. It is alleged in the pe'ition that 
the petitioner purchased the property in 
question on the 30th of November 1915 at a 
sale in exesution of a decree,for rent and 
obtained possession throngh the Court. It 
is then alleged that the judgment-debtor 
borrowed money from the desree holder ; and, 
it now appears that the money was borrowed 
before the sale of 1915 on a promissory note; 
and ibis also stated that there was an equit- 
able mortgage. The de:ree-holder obtaiued 
his deeree on the 17th of January 1917 fcr the 
sale of the above mentioned property and for 
the realization of the money, There was an 
application for exesution in Marsh 1918 
and the sale was fixed for the 8th of July 
1918.. Then a claim was put in by the 
petitioner—s, claim to the properties in 


question. In the order-sheet of that 
eate eppeara this passage: “!8:h June 
1918. One Mahabir Prasad Singh pre- 
fera elaim of the entire properties 
atteched, Register it. Pat up on 22nd June 
next for orders.” | need not go through all 
the orders in the ease, but the deeres holder 
appears tc bave taken no steps, and the 
reenlt was that the cxeoution case was diss 
missed for default. Itis rot clear whether 
the properties had in fast been attacted: I 
should infer from the previous orders in that 
exeaution eare that the properties had noi 
been attached, because 1 find on the 8th of 
Mag there was an order directing rroelama- 
tion of sale to issue. However, in my judg. 
ment, it is not ma'erielto come to any final 
decision upon that point in this care. The 
first exeeution case having been dimmisrel, 
a *esond execution ease was instituted in 1920, 
and a sale proelamation was is*ued fixing the 
tale for the 13th of Desember 1920, Bat 
prior to that the petitioner lodged a petiijon 
on the lith of November !920. We are in. 
formed by the learned Vakil that the peti. 
tion was lodged urder the provisions of 
O. XXI, r. 53 of the Civil Proeedure 
Code. When the applieation was heard by 
the learned Subordinate Judge he deslined to 
entertain the claim and to register it: and 
his judgment whieh is very shcrt is as follows: 
$t » . 

The exesution is of a mortgage deeree, and 
uo attashment has been effeeted; and go no 
claim is oompetent. That there was a olaim 
before, which was allowed, does not i think 
stand in the way ; for there might have been 
attechment in the other execation, treating 
ibas a money deeree: Joy Frokosh Singh v. 
Abhoy Kumar Ohurd (1) may be sited in 
support of this view, and so I deeline to 
entertain this claim and deoline to register 
it.” The strongest way, it seems to me, the 
ease sould be put up for the petitioner in 
that the learned Subordinate Judge had 
jurisdiction to adjudieate upon this matter, 
and he deslivad to exercise his jurisdistion - 
and, sonsequently, we should have power to 
inferfere under section 115 of the Civil Pro. 
eedure Code, The aircumstanees of this 
ease, I admit, do seem, to lead toa surious 
result, looking at them from one point of 
view. In the first exesution sase the elaim. 
ant lodged a claim to this property protest. 
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ing against tbe exeention of this deeree, and 


opon sush elaim being con ide ed ty the 
Conrt tbe claimant succeedid and the first 
execution case was dismissed, Now the 
deoree-holder bas again applied for exesu- 
tion of the decree and the Court has declined 
to entertain the petition of the p:titioner, 

In my juigment, however, we are bound to 
diseharge this Rule on the authority of the 
ease, Deefholis v. Peters (2). There the pros 
ceedings by way of claim were taken under 
seation £78 of the Code of Civil Procedure 
which was then in forse and which corre; 
sponded to O. KAT, r. 58 of the present 
Oode of Civil Procedure. Tnsre the learned 
Judges distinetly beli that the prosedure 
under that scetion was not applicable to a 
mortgage desree which sontained a provision 


that the property in question shonld be acld, 
In this eae there is no doubt that the 


deorco was what is called a mortgage deoroo, 
and sortaiped a provision that this property 
should be sold. Corssquently, it was not 
open to the Execution Oourt to enteriain and 
aojudieate upon a claim, which wa: rrerent«d 
by the petitioner under O. XXI, r. 58, 
The learned Judges in that tase . said as 
foilows; “We tbk that prcosedings by way 
of elaim are not applicable to a ease of this 
kind. Proseedings by way of «lim are 
&iplieable only in cases of money-desrees 
where property of the judgmen:-debtor has 
been 8itaehcd; that ie, where some property 
of the judgment-debtor is attached for the 
purpose of satisfying any general money slaim, 
In that kind of claim it 18 selear that thera 
should be seme spsedy remedy for the pur- 
pose of atcertaining whether the property 
claimed is the property of the judgment. 
debtor at all; but in a case like this, where 
the property bas been dealt with in a solemn 
way by the decree of the Court, and has 
been declared liable to sale uncer the mort- 
gage, that remedy would not be applicable.” 

Then they proeeeded to point out that the 
petitioner would have other remedies. On 
the authority of that case, which, to my 
mind, eovers this «ase, we have no option 
but to direct that thie Rule should be diecharg- 
ed with sosts— hearing fee, one gold mokur, 

Ri OBARDSON, J.—1 agree, 


B. Me Rule dischurged, 


(2) 14 C, 681; 7 Ind. Dec, (x. s.) 418. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
,FigiT Civin Aprean No, 94 cr 1921. 
July ! 4, 1222, 
Present; —Mr. Batten, J. C., and 
Mr. Hallifax, A, J. O. 
BHAGOHAND—Ptaintirs—AFPELLANT 
versus 
MUSAJI—Derenpanr— 
Reepor pg- T. l 

Civil Procedure Code (Act V of 1908), O, XVI, v. 1 
s. 99 Oase not closed—Swit adjourned ~ Purti ea 
right of. to summon witness ~ Discretion of Court— 
Earluston of evidence Meriis of case mot affected— 
Appellate Court, whether bound to inte: fere-— Evidence, 
believed to be based on hearsay—Court, if can, refuse 
to record, —— . 


As longas the hearing of a suit stands adjourned 
in the ordinary course of trial and so long s the 
party who wishes to summon witnesses has not 
closed his case, the 1 ourt ia bound to summon them. 
There is nothing in O, XVI,r. t of the Civil Pro- 
cedure Code to show that the adjournment of which 
a party may take advantage muat be granted at.his 
own instance he can take advantage of the adjourn- 
ment granted to his adversary [p 27%, col. ? ] 

Under section ‘9 of the Civil Procedure Code an 
Appellate Court is not bound to interfere in appea 
unless the exclusion of evidence has affected the 
mei its of the cuse p. 278, col. 2] 

A. particular answer, after it is given by th witness, 
may be ruled out as irrelevant but no Court can say 
beforehand that the whole of the evidence to bə 
given by the witness is going to be irrelevant, ond 
the Court’s belief that the evidence is biassed is not 
& ground for refusing to record it [p. 274, col 
js 4 

Appesl from a decree of the Distrist J^dge, 
Nimar, dated the 30:h Sestemb:r. “I. 21, in 
Civil Su't No. 2 of 1919, 

Mr. M. Guzía, for the Appellant. 


Mr. 8. B Gonhale, for the Respondent; - 


JUDGMENT.—The first four grounds i 
appeal complain that the learned District’ 
Judge has improperly exeluded evider‘éa: 
whiah ought to have been admitted. We 
must, therefore, dea) first with theie grounds 
of appeal. 


The c'reums'anses: leading fo the first. 
ground of appe:l are as follows, On the 
17:h February 1921 the following was -the 
order pes ed in the order-shest : — 

"Partis file lists of witnesses, For 
evid-nse of plaintiff, on l4th m 1921. : 


' Process fees in three daya.” 


The plaintif failed to pay his prosesse 
fees within three days and paid them on the? 
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BHAGOSAND v. MUSAJI, 
14th Marsh. The following is an extract 
from the order.sheet of the 14th April: — 

“Prosess-fee was paid on 14th Merch 1921. 
It should have been paid on 20th February 
1921, The only reason given for an adjourn: 
ment is that the plaintiff is & pauper. I 


: sannob give an adjournment on this ground. 


Mr, P, C. Lal is not served, He is reported 
gone on toar,  Komalram is reported gone to 
Seoni,......Other summons are not returned. 
»..No adjournment can be given to the 
‘plaintiff as prosess-fees were paid late. 
For evidenca of defendant on 2lst July 
1921,” 

Thus thongh the plaintiff was refusad 
permission to summon his witnessas again 
for a future date, that is to say, though he 
was refased an adjournment for that purpose, 
-the hearing of tha case was adjourned to the 


~ 21st. July for the purpose of hearing the 


evidenca of tbe defendant. R. 1 of 0. 
XVI, Firat Sahedule of the Civil Prosedure 
Code, is as follows : — 

‘At any time after the enit in instituted, the 
parties may obtain, on applieation to the 


-. Oourt or to sush officer as it appoints in bhis 


d» 


.. giving evidence.” 


e 


behalf, summonees to persons whose attend- 
anse is required either to give evidense or to 
produce documents,” 


It was observed by Bose, A. J. C. in 
Moti v. Kanhya (1): “all the High Courts 
are at one in holding that under sestion 159 
of the old Civil Procedure Code correspond. 
ing with O. XVI, r, 1 of the new Code 
the Court had no disoretion in the matter 
ofan applieation for summonsés on witnesaes 
if such applisation be made before the day of 
hearing. The hearing may not be conciad- 
ed.on.the date.fixed and an adjournment may 
take placs in the usual courae of the progress 
of the trial and the Oourt sannot refuse to 
‘allow any of the parties to reap the benefit 
of sach an adjournment in the matter of 
The law on the subject 
. has been well stated in Indro Ohunder Baboo v. 
Mr, Hamilton Grant Dunlop (2): .“Tbere is 


| snothinz whatever m the Coda of Civil Dro- 


sedaro which either expressly or impliedly 


, deslares that witnesses must necessarily be 


(1) 4 Ind. Cas. 797; 5 N. L, R. 181, 
(2) 9 W., R. 580. 
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summoned before the day fixed for the first 
hearing ofthe suit. Ifa day, whether it be 
the first or a subsequent day, is fixed for 
hearing a case, the Court is not bound (and 
ordinarily ought not), without very good 
reason being shown, to adjourn the hearing 
in order to giva a party time to summon or 
produce his witnessss. Nor, if the casa of a 
party (whether plaintiff or defendant) has 
been gone into and closed is the Court bound 
(nor ought it ordinarily) to summon further 
witnesses for him. But a3 long as the 
hearing of the suit meraly stands adjourned, 

and so long as the party who wishes to 
summon witnesses has not slosed hia case, the 
Ooart is bound to summon them." Sinse 
the above ruli ng, the word: “At any 
time after the suit ia instituted” have baen 
added to the provisions of law, as it now 
stands, whieh makes the ease evan clearer, 
Though the plaintiff was not entitled to aak 
for an adjournmgnt, he was entitled to take 
advantage of any adjournment given for other 
reasonsand there is nothing in the rule to 
show that the adjournment of which he may 
take advantage must be granted at his own 
instanes. The law, in our opinion, is quite 
lear, that as an adjournment.of the oasa was 
ordered and the plaintiff had not slosed his 
ease, the Court was bound on being 80 
requested to grant summonses for witnesses 
named by the plaintiff. The three witnesses 
whom the plaintiff-appellant wishes so. to 
be summoned are Mr. P, O. Lal and Komal- 
ram mentioned in the order-sheef and 
Govindram who, it ia alleged, was one of the 
witnesses summoned whose summonmes have 
not bean returned, The plaintiff is undonbt- 
edly entitled to have summonses issued for 
Mr, P. C. Lal and for Komelram and is also 
entitled to have a summons issued for Govind 
ram if iċ is a fast that Govindram was one 
of the wi:nesses for whom summons had been 
issued, 


Under seciion 99 of the Coda we aro not 
bound to interfere in appeal unless the exelu- 
sion of evidenee has affected the merits of the 
case. There ean be no doubt that Mr. P, C, 
Lal was an important witness, as that fact 
appears from the order-sheet of the 5th 
#ebruary 1921, and we are satisfied that 
both Komalram and Govindram wers wita 
nesses whom the plaintiff had good reasons tg 
eall, 


'"fendant's sontrast/ with the 


E 
H. D. CHATTERIEE v. L. B. "TRIBEDI, 


'' The gesond ground of appeal complains 
: that the lower Court erred in not allowing 
thé plaintiffs eighth witness Battulal to be 
` examined. The record of the evidence of Bat 
“tulat shows that after be was asked a very few 
quéstióna the Judge reeorded on the evideres 
sheet: “This eanrot be admitted ae eviderce," 
and, in the order-sheet the Judge has written 
as follows :— 
- "Plaintiff has filed an applisation request- 


- ing that P. W.:No. 8 may be examined in full. 


Tt is elear that the evidence is based on 
earesy, ‘and biassed by the evidence he has 


' beard as an arbitrator,’ and in any ease his 


‘evidenea could only come in in case the agree- 
."ment'&bont tbe rates is not proved. I must, 
| thefefore, deoline to examine him." 

“ The reasons given hy the Judge for refus- 


ing to allow the evidenee of Battulal to be. 


~ resordéd are unsound. Any partiovlar answer, 


 mfter it is' given, may be ruled outas irrele- 


vant, bnt no Court ean say beforehand that 
‘all the evidence not yet taken is going to be 
"irrelevant: and the Court's belief that the evi- 
denee is biassed is nota valid ground ‘for 
‘refusing ‘to record it. - 
Phe third and fourth grounds of appeal 
are ‘to the'effeet that the lower Court erred in 
" rejecting the eertified copies of the final bills 
alid other papers in‘connection with the de. 
Government, 


`- These copies have -been tendered in this 


 '"Oourt: 
“ent: does not: objeet to the 


The learred Pleader for the respond- 
admiasion of 


^*these documents in evidense. In fast the 


"Distriet Judge: did not himself exelude them 


= frém consideration, for he refers to some of 


the copies” in paragraph 380 of his judgment, 
““bab- on the day that the judgment was de» 
2: livered ‘all these papers whish had been filed 


- T befóre the umpire and were brought in before 


3 
PL 


the arbitration proceedings were. endors3d 
"Returned as not proved," and the endorse- 
“ment was initialled by the District Judge. 


`~. This appears to have been done from an 


': inadvertence, The order sheet of the 6th 


E: ` April 1920 just before the referense to arbi- 


ue 


~ tration shows that the originals of thease copies 
chad’ been prodused in Oourt and that both 


[parties agreed that the ecpies might bs far- 


nished and retained on the resord. “Tas sopies 


c: tgtescertified sopies of publia dosuments and 


‘ the order that they should be returned to 
the plaintiff as not proved was quite unjusti- 
fied. 
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At the request of both parties, instead 
of calling fcr evidenee to ba submitted in 
ihis Cotrt under rr. 27 to 29 of O. XLI, 
we set aside the deeree of the lower 
Court and remand the ease for further trisl. 
The Distriet Judge should,. subjest’ to “the 
plaintiff’s making the necessary peyment, 
summon the three witnesses referred to in 
the first grourd of appeal, provided , as 
regards Govindram that he was one.of the 
witnesses summoned to appearon the 14th 
April 1921, and to take their evidence soar 
as that evidence relates to the issues involved 
in tte appeal to this Court, The evidenca 
of Battulsl sbould algo be allowed to be taken 
aceording to law on the plaintiffs sgain tender. 
ing him as a witness. The dcor ments 
referred to in the third and fourth grounds 
of appeal are filed. with the. doeumentary 
evidense in the ease, and will be sent to the 
lower Ccurt, The defendants should be pere 
mitted to call evidense in rebuttal of the 
further avidence now ordered to ba admitted 
in this appeal. Oosts will te eosts in tha 
suit. The Pleader's fee in this Court Mi 
be Rs. 100, 


G, R, D, Order POE 
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CALCUTTA HIGH COURT. = 5 
Civin Rove No, 522 of 1921, = 
Avgust 22,1921, "e 
Fresent:— Justice Sir N. R. Ohatterjes, Kr, 
and Mr. Justiee Coming.. . .; 
H. D. OHATTE DVDS NISOENE 4 3 
< . Versus 
:L. B. TRIBEDI—Opposrrs Piero. 
Calcutta Rent Act (III B, C. of 1920), ss. 15, as— 
Standard rent, application for fixing — Order of Rent 
Controller dismissing application without fixing rent, 
whether opén to revision by President, improvement Trust 
Tribunal - Rent Controller, whether Cour t of Civil Juris. 
diction — High Court's power of revision—Government 
of India Act, 1915, € & 6 Ge». V, Ch, 812,- 8. 107— 
Application jor fixing standard rent, if can be hade 
before expiry of lease, 


A. Rent Controller is bound to fix the standard rent 
on an application for that purpose being made to him 
and to certify it under the . provisions Jof section .6 
of the Calcutta Kent Act. If he refuses to do so 
the High Court has jurisdiction to ‘set aside his 
order and direct him to fix the standard rent 
according to law, [». 270, col; 1.] 
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H. D. CHATTERJEE V, I. B. TRIBEDI, 


The President of the Improvement Trust Tribunal 
has no jurisdiction under section 18 of the Calcutta 
Rent Act to revise an order of the Rent Controller 
refusing to fix standard rent [p. 27 ', eol. 1.] 

The Rent Controller is a Court of Civil Juris- 
diction [p. 276, col. 1.] : | 

The High Court has the power of revision under 
its general powers of superintendence over the Kant 
Controller's Oourt under section 107 of the Govern- 
ment of India Act. (p. 277, col, '.] 

Bata Kristo Pramanik v. A. K. Roy, 65 Ind, Oas. 


. 1775; 26 O. W, N.30, Gobind Ooomar Chowdhry v. | 


Kisto Coomar Chowdhry, 7 W. R. 520, Nilmoni Singh 

Deo v. Taranath Mukerjee, 9 ©, 795; 12 0, L. R. 361; 
' 91. A. 174; 5 8home L,R. 180; 4 Sar. P. C. J. 892; 6 
* Ind. Jur. 547; 4 Ind Deo. (N. s ) 846 (P. O.*, Chaitan 

Patjos: v. Kunja Behari, 11 Ind. Cas, 207; 15 C. W. N. 
.. 868; 88 O. 887; 14 C. L, J. 284, Kali Dassiv, Kanai Lal 
De, 64 Ind. Cas. 709; 26 O. W. N. 52, Administrator. 

General of Bengal v. Land Acquisition Deputy 
: Uollector, 24-Pérgannahs, 120. W. N, 241, Krishna Das 
» Roy v. Land Acquisition Collector of Pabna, 13 Ind. 

Cas. 470; 16 C. W. N. 927; 16 C, L. J. 166, referred to. 
. There is nothing to prevent the Rent Controller 

from fixing the standard rent during the currency 

of & lease. [p. 277, col, 1.] 

" "Rule issded egainst the order of the Court 
of the President of the Caloutta improvement 
Trust Tribuna), in Revision’ Cass No.. 174 
of 1921 and ofthe Court of the Controller 
of Rents, Calcutte, in Suits Nos; 157 and 591 
of 1941, ` 
- FAOTS appear from the judgment. 

"Babu CharuChandra Biswas, for the Opposita 
:Party.—I beg to taka a preliminary objec. 
tion to the hearing of the fale on the 
*. ground that this matter. sanuot be dealt 
- with by this Court in .its — revieional 
jorisdietion. The tent Controller is not a 
. "Qourt ofa Civil Jurisdietion. 

Babu  Surenda Mohan Mullick, for 
the Petitioner.—The fasts arising out of 
this Rule are shortly these. I applied 

“under ‘sestion 15 of the Calcutta Rent 
Aet for the standardisation of tho reht 
“of the premises. 
tenant.. The Rent Oontroller held that the 
existing rent being fair and equitabla mo 
- standard rent should be fixed, He rejasted 
my application. I then moved the President 
of the Improvement Tribunal bui he to» 
dismissed my applisation holding that tha 
order was not revisable ucdar sestion 18 
of the Rent Ast. Against that order the 
present Rule is dirested. As regards the 
power of tkis Court to interfere [ submit 
this Court has ample powers inasmosh as 
the Rent Controller and. the Prasidant of 
‘the Improvement Tribunal are Civil Courts, 


Refers to r, 24 framed under section 23. 
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- maintaicabls. 


“mot rev.sable. ; 


' upon the opposite ‘party 


‘or, in the alternative, why 


The opposite party is the . 


Os 


of the Aot, Bata Kristo Pramanik v: A. E. 
Roy (1). Further, even if it be conceded 
that you bave no power under seotion L15,Civil 
Procedure Code, you have unquestionably 
powers under seation 107 of the Government of 
India Aet. Refers to Gobind Ooomar Ohowdhry 
v. Kislo Coomar Ohowdhry (2), Nilmont Singh 
De» v. Taranath Muker ee (3), Ohattan Patjost 
v. Kunja Behari (4) and Kali Dassi v, Kanat 
Lal De (5). - Rafers to section 72 of the 
Calsutta Improvement Ast. I submit the 


‘Rent Controller is bound to fix standard rent 


under section 15 of the Ast, more specially 
ao as he has held that the lease has expired. 
Babu ORaru Chandra Biswas( with him Babu 
Monindra Kumar Bose), forithe Opposite Party. 
—I submit as regards the merita that the 
finding that ‘the existing rent was fair.is 
suffisient to dispose of the ease. The Con- 
troller shall fix the standard rent when it 
eonsiders the existing rent unduly low. 
Refers to sestion 15.” Farther the lease has 
not expired. Hense no sueh .applieation is 
They have not applied for 
certification of standard rent. 1 submit 
there having been no desision by the Con» 
troller the President was perfeetly, right in 
dismissing their applieation. That order is 
Babu Surendra Mohan MullicY replied in brief. 
JUDGMENT.—This was {a Rule calling 
to show eause 
why the applisation (made by the peti- 
tioner) under sestion 18 of the Rent Aet 
for.revision of the order of. the Rent 


Controller shculd not be heard by the 


President of the Improvement Tribunal; 
the order -of 
the Rent Controller. should: not be set 
aside and tuh other ordsr passed as to 
this Court may seem proper, 

lt appears that the petitioner applied 
to the Rent Controller for fixing the standard 
rent of certain premises oseupied by the 
opposite party as tenant, The Rent Odn- 
troller diasussel eertain matters in. his 
judgment and was of opinion that the 
rent paid by the tenant was fair; but ‘he 


(1) 65 Tnd. Oas, 177; 26 C. W. N, 80. 

(2) 7 W. R. 520. i . 

(8) 9 C, 295; 12 C. L. R. 861; 9 I. A. 174; 6'Shome 
L. E. 180; 4 Sar. P. C. J, 392; 6 Ind. Jur. 547; 4 Ind. 
Dec. (x. 8 ) 843 (P. O.). s 

(4: 11 Ind. Cas, 207; 16 O. W. N. 863; 88 C. 832; 
14 C. L. J, 284, 

(6) 64 Ind, Cas, 709; 26 C, W.N.52, à 
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-did not fix the standard rent aud dismissed 
-the applisation. The petitionsr then 
-applied to tha President of the Tribanal 
.under seation 18 of the. Rant Act, The 
"learned President held that the order of 
‘the Controller sould not ba regarded asa 
decision fixing the standard rent of the 
--premisea concerned, and that ses'ion 18 
-of:the Ast did not sonfer any jurisdiction 
upon him to revise such an order, The 

-petitioner thereupon obtained this Rule. 

-As there was no.decision by the Rant 
t'Controller fixing the standard rent, the 
:Mgarned President was right in holding 
-that he:had ro jurisdistion under section 
“18 of. the Rent Aot to revise the order, 

"The next question ie, whether the order 

„of. the’ Rent Controller should bə set aside 
‘by us and he shonld bs 
‘the standard rent. 

. « À preliminary objeslion bas been taken 
+by “the opposite pariy to the hearing of 
? this Rule on the ground that .the Rent 
«sOontroller is not a Court of Civil Jurisdic- 
tation, and that even if he ir, the High 
1 Qàurt: has. ro power of revising his orders. 
‘Now, r. 24 of the Rulss framed by the 
~: Local Government under sestion 23 of 
the Caleutta Bent Ast, lays down that 
adn.<all proseedings before them under the 
that, the Contrcller and the .. President of 
sathe Tribunal shall have all the powers 
.ı possessed by a Civil Court for the trial 
„cof suite, see also r, 4, which says that 
“nin. making inquiries under the Act, the 
5'Oontroler or the President of the Tribunal 
shall. follow, as nearly as may be, the 
- procedure laid down in the Code of 
e- Givil Prosedure, 1908, for the regular trial 
1 of. suite, the substanse only. of the evi- 
dense being resorded as in unappealable eases, 
“It 38 elear, therefore, that the 

; Controller is &' Court of Civil Jurisdistion. 

Phe. same view has been taken in Civil 

Revision Cass .No. 322 of 1921 [Bata 
22Kristo Pramanik v. A, K. Roy (3)]... 

Then the que:tion is whether the High 
“Court has; the power of revising the 
order of the Rent Controller under seotion 

107 of the Gsvernmsnt of India Ast. 

«There is no doubt that ander sestion 15 
pf- the Charter, (now section 107 of the 

, Government of India Act), the High Court 

has powers of supsrintendenca ovar all 
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Ths question whether the High Oourt 
has the power of revising the orders of 
Courts (other than Civil Courts) exereising 


.eivil jurisdiction, under ita general powers 


of superintendence under section . 15 of 
the Charter, has been corsidered in several 


_ cases in sonnection with orders of the 


Collestor’s Court under, Rent Aot X of 


: 1889, and onder the "Land Acquisition Act, 


One of the earliest cases on the point 


is Gobind Ooomar Ohcwdhry v. Kisto Ooomar 


Ohowdhry::(2), where.it „was held by the 


Full Bench that the High Court has the 


..Oollestor under Aet X of 1859. 
.aase of Atlmon? Strgh Deo v.. 


power of revising an order of the- Deputy 

In the 
Taranath 
Mukerjee. (3) is was held by .the -Jndisiel 


" Committee: that the High Court has power 


dirested to fix .to interfere with the orders 


_leator under Act .X of 1859, 


‘Land Acquisition Aet 


- 


. High Court. 


cf . the Ool. 

‘See. also 
the ease of Ohaiin Paticst v, Kunja Behar: 
(4). Then, again, in proseedings ucder the 
it has been. bald 
that the order of the Collestor when act- 
ing judicially is subject to revision by the 
Sse AdministratoreGercral of 
Bengal v. Land Acquisition Dapuly | Collector. 
24-Pergannahs (6) and Krishna Das Row v. 
Land Acquisition Collector of Pabna (7). 

Under the Calcutta Rent Act, in the 
recent Civil Revision Case No, 401 of 1921 
[Kali Dass v. Kanai Lal De (5)] the High 
Oourt, Appellate Side, revised an order 
of the Rent Controiler, and in Civil Ro- 
vision Case No. 322 of 1921 [Bata Krisio 


` Pramanik v, A: E. Roy (1) ] it revised an 


order of the President of the Tribunal. 
It is to be observed that under seotion 


: 18.o0f the Rent Ast .an application against 


Rent . 


the decision of the Controller fixing the 


Standard rent i3 to be made to the, Pre- 


sident of the Tribunal appointed under 


. gestion 72: of the Calentta Improvement 


Aet in respeet of. premises in ,Oalentta, 
and sush an applisation in respect -of 
premises outside Calsutta is to be made 
to the prineipal Civil Court of original 
jurisdietion in the districl. .Such prinsipal 
Civil Court is eertainly within the Appel- 
late Jurisdiction of the High Court, As 


(6) 12 C. W. N. 241. 
(7) 18 Ind, Cas, 470; 16 C, W. N. 927; 16 C, L, 1. 


Qourts subjest to jts Appellate Jurisdiotion, , 185, 
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Btated above, the President of the Tcibunal. 
is. also within tha Appellate (Revisional) 


Jurisdiction of this Court, 

We are assordingly of opinion , that this 
Court has the power of révision under its 
general, powers of superintendense over tha 
Rent Controller’s Court under sestion 107 
of the Government of India Act. 

The next question is, whéther in the 
present sase the order of the Rant Con. 
troller shonld be revised. 

Now, section 15, aub.seétion (1) lays 
dowa that the Controller shall, on appii. 
sation made to him by any landlord or 
tenant, grant a 
atandard reub of any premises leased or 
rented by, such landlord or tenant, as the 
ease may ba, 

The Rent Oontroller has in the present 
case gone into the question of rent, and 
has exoressed his opinion that the exist- 
ing rent i fahr, and even in one plas» of 
his judgment he has stated that the 
present rent may be the staudard rent of 
the premises under scetion 2 ff) (zi) bit he 
has not fixed te standard ren‘, If he 
hai fixsd the standard rant, tha patitioner 
might have asked the President of the Tribu. 
nal to ravice the order under section 18 of 
the Act, 

Ií isaontendei on behalf of the opposite 


pariy that the petitioner appliad for faring. 


the standard rent and not for certifying the 
standard rent, Bat the standard rént sannot 
bé sertified unless jt is ficat fixad. 

The Rent Controller says that the applis 
sation does nof lis baaanse it wad made bafore 
the expiry of the lease, We do not ses, 

however, anything to prevent an &pplisabion 
being made before the expiry of the lenga for 
fixing the standard rent. 

We are of opinion that the Rant Controller 
wag bound -to fix the standard rent and 
sertify it under the provisions of section 15 
of the Act, 

We do not express any opinion on any 
question as tothe merits of the case whieh 
must be dealt with by the Rent Controller. 

We actordingly seb aside the order of the 
Rent Controller and direst him to fix 
the standard rent according to law, 
Oosts two gold mohurs to abide the ressalt. 

We trast the sase will be taken up by 
the Rent Controller as early as possible, 

Ë. N, & Xx B, Rule made absolute, 


certificate cortifying the. 


BOMBAY HIGH COURT. 
Szcono Civi, Appeat No. 758 or 1920. 
October 14, 1921. 

Present: —Mr. Justise Shah and 

Mr. Justice Pratt. 
MADHAVRAO MORESHWAR 
BHANDARKAR —PLAIXTIFE — APPALLANT 
versus 
KRISHNAJI SATURAO RANE 
AND orages—Darenvants Nos. 1, 2 anp'4 — 
RE-PONDENTS, 

Ehoti Settlement Act (Bom. Act I of 1880), 8. 10— 
* His land", meaning of—Khoti lands — Occupancy 
tenant —Unauthorised transfer of part of land —For. 
feiture by landlord —Siatutes, construction of —Clauses 
involving forfeiture, 

Where the occupancy tenant of Khotiland trans. 
fers a portion thereof without the consent of thé. 
landlord the latter is not entitled to take possession 
of the entire land comprising the tenancy under 
section 10 of the Khoti Settlement Act. [p. 279, cols, 
1 & 2.] 

Per Shah, J.—In the case of an unauthorised 
transfer of any part of Khoti land by the ocoupanoy 
tenant the consequences must be limited to the 
land transferred and cannot be reasonably oxtend. 
ed to the entire holding or to all the lands com. 
prised in the occupancy. For this purpose the 
smallest unit recognised by the Koti Settlement 
Act must be taken, i.e, & Survey Number or a 
recognised sub-division thereof, as defined by the 
Bombay Land Revenue Code. [p. 279, col. 1.] , 

The Courts must construe clauses of forfeiture in 
Statutes so as-to involve the least interference with 
the existing rights consistently with the plain 
meaning of the words used by the Legislature. ['p. 279, 
col. 2.] 

Per Pratt, Ji—The phrase “his land” in the penal 
part of section 10 of the Khoti Settlement Act 
means the portion of the land in the holding which 
is purported to be transferred or in which an interest 
is purported tobe transferred. (p 281, col. 2.] | 

If there is any ambiguity in a Statute, the Courts 
may adopt that constraction which avoids hardship 
or injustice, [p. 280, col, 2.] 

Second appeal from the desision of the Dis- 
trict, Judge, Ratnagiri, in Appeal No. 60 of 
1920, reversing a deeree passed by the Sesond 
Class Subordinate Judge at  Daogad, in 
Civil Suit No. 141 of 1918, 

Mr. P. B. Shingne, for the Appellant. 

Mr. A. G. Desai, for Respoudents Nos, 1, 2 


and 4. 
JUDGMENT. 

Saan, J.—The question of law that arises 
in this second appeal relates to the con- 
atrustion of sestion 10 cf Bombay Khoti 
S ttlement Aat of 1880 as amended hy 
Borabay Acts VIII of 1912 ard IV of 1913. 

The faete, which are not in di pate, are 
these, The plaiatiff is the Khot and the 


ors 
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deferdants sre the cecupenty tenanís and 
their transferee, It appears that there are 
several Survey Numbers referred rrder six 
seriel numbers in the plaint in which tke 
oseupants bad a certain sbare, The interest 
of the cesupanta i in one of these lands refer- 
red-to in the plaint as Serial No. 1 wes 
mortgaged by them in, January 1914. Tt 
appears frem the mort gage-bond that they 


had already mortgaged t!im.property so far. 


beck as 1872, and this was a fresh mortgage. 
We are; however, soneerned with the fresh 
mortgage effested in 1914 after the amending 
Aeta of.1912 and 1913. The Survey Num- 
bers have been described as appertaining to 
feur different Khatae, and it is elaimed for 
the plaintiff that in virtue of the provisions of 
sesticn 10 of the Khoti Settlement Act, as 
it.stood af tke date of this transfer by way 
of mortgage, sll the lands constituting these 
different Khatae, of whieh the land, referred 
to as Serial No. 1 in the plaint, is a part, 
. and in whish {ke defendants as orcupants 
` have an interest, are.at his” dierozal, as ibe 
transfer was witbcnt his consent. <> 4 

' The Trial Court &ceepted this view and 
peseed' a.deeree in favour of the plaintiff in 


respéet of. a'l the larda soneti‘uting the 


different holdirge, of. -whish the land mort- 
gaged ferms comraratively a smell part, é 

-The Aprellate Conrt, bowever, did rot 
netepi that view, and Feld that tbe lands 
whioh: eere at the disposal of the Khot in 
virtue of tke provisions of scolion :O were 
réally thore larda whieh formed the subjeet- 
matter of tke transfer, and ` aseordirgly 
dirmiseed the plaintiff's enit, except as to 
fand Serial to. 1. : 

The question that hes been argued in this 
&preal by the Khot is as to whether cn a 
proper construstion cf sesticn 10 all tke 
holdings, cf whieh Feral No. 1 forms a part 
are at the-disporal of the Kbot or only that 
part of the land which is transferred. ‘The 
reeticn as amended by Bombay Ac's VIII of 
1912 end 1V of 1913 runs as follows : — 

“if the land held by a privil: ged ocau pant 
lepres fcr failare of liéirs or is forfeited on 
the cecupant’s failirg to pay ihs rent due in 
respect’ thereof, or if sny permaxent tenant 
resigns ‘his land or any portion of bis land or 
‘docs any get purpor:ing to transfer bin land 
or any portion thereof or any interest therein 
withcpt tke eontent cf the Khot (¢xsept in the 
tenses provided for im sestion 9), his land 


“ 


shall bo at the disposal of the Khot as Khoti 
land free of all insumbrances, other than 
liens or eharges created or existing in favour 
of Government, 

"But it shall not be competent toa privi- 
leged ccsupant at any ‘time to resign a 
portion only . of his entire holding exsept 
with the eonsent of the Khot; and no 
privileged cesupant shall be deemed to have: 
forfeited bisland on failure to pay rent unless 
such forfeitüre is 'eertified by the Collector.” - 

.] need, rot quote sestions 9 and 10 as they 
atood prior to the Amending Aet ‘of 1912. 
The effect of these cestions prior to 1912 
was that, except in oertain cases expressly ` 
provided for by section 9, the’ oeenpaney ` 
was nit iransferab!e. But no consequenee ` 
of a transfer of any intereat in the oecupaney, 
sontrary to the provisions of sestion 9, was 
stated in the Ast. Among other things by 
tte amendment of 1912 the Legislature 
provided that any transfer eontrary to the: 
provisions „of section 9 would involvé the 
eonsequenee that the land would be at thé 
disposal of the. Khot free of all ensume 
branes, ` l 

The quéstion to be sonsidered is whether: 
the LegisJatgre intended by the transfer of ` 
any part. of the land or of ary interest 
therein, only that land was at the disposal ` 
of the K bot, or whether all the lands 
eomprired in different Khatas, of whieh the 
land wherein in tbe interest of'a sharer 
iB Iransférréd formed. & part, wsre at the 
disposal of the Khot, “It appears that by 
the Act of 1913 certain alterations ‘were 
made in sestions 9 and IO, as enasted by 
the a meuding Act ` of 1912, But thore 
alterations were apparently the result of 
the eharge in the definition of the ‘word 

“holding”? .a8 given in the Aet of 1913. 
In any ease it seems to me tLat all ths 
alterations made by the Act of 1913 were 
merely consequential and do not affect the 
point under consideration.” The alteration, 
with whieh we are soncerned, is the substitu- 
tion of the word ‘bis’ for ‘such’ in seetion 10. 
The acction provides that on the transfer ¿f 

"his lard or any portion therecf or any 
interest therein” “his land’ shall be at the 
disposal of the Knot. This means that 
where the transfer be of any portion of the 
land or ary interest therein, what s^5all be 
at the dispoeal of the Khot is not merely 
that portion or that interest but. the ` land 
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itself, But the sestion gives no indieation 
as to whether if moans all lands eomprised 
in the different Khatas of which the 
particular land forms a part or merely the 
land, 4. e., the partisular Survey Number or 
any recognised sub-division in respeat of 
which there has bsen s transfer. The 
section does not state as to what is to ba 
treated as the unit for the purpose of 
giving effect to the provision that his land 
stall ba at the disposal of the Khot. 
This.provision deprivas tha oscupant of his 
existing rights in sonssquenee of a transfer 
of his interest in the land not allowel by 
law. In the absenee of any elear indicatin 
t» the contrary it sesms» to me that sush 
a .provision shonli be so seonstrued as to 
limit the forfeiture to the land, the interast 
wherein is transferred, There is no iadication 
in.the sestion that all the lands of the 
ossupant -are intended to baat the disposal 
of the Khot even though ons of them or 
ouly a portion of ons land may have been 
tranafarred, Tha sesond paragraph of tha 
sosbion, so faras it provides that it shall 
not ba compstent to a privileged oasupant 
at^any time to resign a portion only of 
hia. entire holding exosp6 wish the eons3ut 
of the Khot, suggests, if at all, that but 
for that provision the meaning of the 
firs; paragraph as regirds the resignation 
in respest of any land or portion of the 
land wouli ba that the land resigned and 
not ngeessarily the entire holding would 
bə at the disposal of the Khot. The 
consideration thai an- oesapant  sannot 
resign a part of the entire holding without 
the sonsent of the Khot would not, in 
my opinion, justify the wider consatrustion 
of the section whieh the Trial Court se- 
capted in this casa as regards the effest 
of an usauthorised transfer, 

However that may be, it seems to me 
clear that as regards av improper transfer 
the sonsequenses must be limited to the 
land transferred and eaínnot ba ressonably 
extended to the entire holding or to all 
tha lands comprisad in the occupancy., For 
this purpose the smallest unit resognised 
by the Khoti Settlement Ao: must be taken, 
1,6, & Survey Number or a recognised sub. 
division thereof ss defined b; tha Bombay 
. Land Rsvenue Coda. ; 

Tbe land affəsted by the transferin the 


present case is only Serial No, l, and that, 


E 


in my opinion, is the land at the àisposal 
of tha Khot under saction 10 of the Khati 
Sattlemaat Astin aonsequones of the transfer 
affacted in 1914. 

If thia reading of the sestion does nof 
rapresen! the true intention of the Legisla- 
ture, it sesms to me that the section musb 
bs amended so as to eonvey, the trae 
meaning, Thea Osurt: have to eonatrue 
aush clauses of forfeiiure strictly so as to 
involve the least interferensa with the 


existing rights eonsistently with the plain 


meaning of ths words usei by the Lagis- 
latara. 

I would sonürm the dacrae of tha lowar 
Ap»slla$s Court ani dismiss ths appsal 
with costs, 

Paatt, J.—Defendants Nos, 1 to 4 and 6 
represent four brothers and are permanent 
tenants in the Khoti village of Ghousari 
aud have four holdings or Khatas whioh 
include twenty-eight differant Survey Num- 
bers and Pot Numbsra in that village. 

Survey No, 268, Pot No. 2 is sommon 

to the four holdngs and each holding 
eomprisei a one-fourth share of it. 
* Thesa defendants mortgaged that Pot 
Number on the 27th Januiry 1914 to 
defendant No. 5. This mortgage was not 
jas.ifie! by the provisions of section 9 of 
the Khoti Settlement Ast. 

The question for desision in this anes 
is what penalty attaches under saetion. 10. 
Are all the lands (all the Survey. Nambara 
and Pot Numbers) in the four holdings 
at the disposal of the Khot or only the 
parlienlar Pot Number mortgaged P 

The Distriet Jadge bas held that. the. 
Khot is only entitled to the partiaqular - 
Pot Number. The Distriot Judge has 
based his decision on a eonsideration of. 
section 10 of the Khoti Sattlemant Astof. 
1880 as amended by'Bombay Aet VILL of . 
1912 bat overlookel the amendment made 
by Bombay Act IV of 19:3. This is a. 
vary excusable error, for the Legislative 
Department of ths Government of Bombay 
have issued no edition of the Khoti Seg- 
tlament Act sinse 1904, and no edition of 
the Bombay Code later than 1909. |. 

It is, therefore, desirable to set forth in 
parallel c»lamns the sestion as ib s6ood.after . 
the Amending Acts of 1904, 1912, and 1913, . 
ani for mora eonvanisnt study I shall put the 
clauses in parallel eolumus ;— 


tw 
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1904 





manatan at 


Ma privileged occupant 'resign 
the land or any portion of the 
land in his holding, 


or if any such ocoupant's land 
lapse for failure of heirs, or other 
persons entitled thereto, 


or is-forfeited on the occupant's 
failing to pay the rent duein 
respeot thereof, 


or does any act purporting to 
transfer such land or any por. 
tion thereof or any interest 
therein without the consent of 
the Khot except in the cases 
provided for in section 9), 


the. land ‘so resigned, lapsed or 
forfeited, shall be at the dis- 
posal of the Khot as.Khoti land 
free of all ‘encumbrances, other 

. than Hens or charges created or 
existing in favour of Govern. 
ment, 


ernment, 


But- it shall not be - competent to 
a privileged occupant at any 
time to resign a portion only of 
his entire holding except with 
the consent of the Khot, and no 
privileged occupant shall -be 
deemed to have forfeited his 
land on failure to pay rent 
unless such forfeiture is certi. 
flied'by the Collector, 
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1912 


or is forfeited on the ocoupant's 
failing to pay the rent due in 
respect thereof, 


or if any occupancy-tenant 
resigns the land or any portion 
of the land in his holding 


Such land shall be at the dis- 
posal of the Khot as Khoti land 
free of all encumbrances, other 
than liens or charges created 
or existing in favour of Gor. 


But it shall not be competent to 
a privileged occupant. at any 
time to resign & portion only 
of his entire holding except 
with the consent of the Khot; 
and no privileged ocoupant 
shall be deemed to have for- 
feited his land on failure to 
pay rent unless such forfeiture 
is certified by the Collector, 


(1923 


1918 


"^ 








If the land in the holding of & | If the land held by a privileged 
privileged ocaupant lapses for 
failure of heirs, 


occupant lapses for failure of 
heirs, 


oris forfeited on the occupants 
failing to pay the rent due in 
respect thereof, 


or if any permanent tenant 
resigns his land or any portion 
of his land, 


or does any acb purporting to 
transfer his land or any portion 
thereof or any interest therein 
without the consent of the Khot 
{except in the cases provided for 
in section 9), 


his land shallbe atthe disposal 
of the Khotas Khoti land free 
of al encumbrances, other than 


liens or charges created or 
existing in favour of Gorom: 
ment, 


But it shall not be competent to 
& privileged occupant at any 
time to resign a portion only of 
his entire holding except with 
the consent of the Khot: and 
no privileged occupant shall be 
deemed to have forfeited his 
land on failure to pay rent unless 
such forfeiture is certified by 
the Collector. - 





In 1904; the penalty attashed in oases of 
resignation, lapse for failure of heirs and for- 
feiture for non-payment of rent, 

In 1912, the penalty was extended to sases 
of transfer ‘unauthorised by section 9, and this 
was in eonsequence of the decision in Yesa 
v. Sakharam Gopal (1). 

‘Ip 1913, the amendments were merely 
verbal, the phrase’ permanent tenant? being 
substituted for "oesupaney tenant” and “his 
land" for“ ‘such land.” 

Now the case to ba considered is one of 
unauthorised transfer referred to in the fourth 
elause of the sestion of 1913, The penalty 
refers to “his land” and this penalty attashes 
if “his land or any portion thereof or any 
interest therein” i is unanthorisedly transferred. 


4 


(1) 80 B, 290; 7 Bom, L. B, 941, 


mmt 





44 
[3 


L'tsral grammatical oconsiruction would 
lead to the sonseqtenca that a transfer of à 
portion of the land or an inferast in that 
portion would involve all the land held by the 
permanent tenant being at the disposal of the 
Khot. Bot if thereis any ambigaity in the 
language, the Qourt may adopt that eon. 
straction which avoids hardship or injustise, 
For it is a resogniz3d prinsiplə that the 
conatrustion whieh appears to be the most 
agreeable to reason and jus iss should in all 
gases be presumed to ba the trae, one. The 
pLrase his land” applies as well to all the 
land in the holdingas to the portion trans- 
ferred. It is, therefore, ambiguous, and itis: 
mora reasonable to sonsirue it as referring 
to the porion transferred rather than to 
the whole, for if the Legislature intended to 
impose the severer penalty,.if Would have. 
made that elear by the use of some such 
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words as ‘all his lana!” or “the whole of the 
Jani in his holding " 

' ‘Caees cf lapce for failure of heirs or forfei- 
ture for failure to pay rent neeersarily afloat 
the whcle holding and neel nof, therefore, 
bə eonsidered, But the ease of resignation 


may either be of the weole or of a pari anc,’ 


therefore, affords a gnide to the intention of 
the’ Lagislature, 

‘Now in 1904 it ‘was quite dak that" 
resig vation of “the lacd or avy porticn' of 
the land in his holding " involved a panaliy 
affesting only “ ¿hs land so resigned." 

"The lisgislatace, when inelu ling a poualty 
for unautborised transfer in 1912, sould not 
have intended to enhance the penalty for 
resignation. So the worda ' ‘auch land” in 
the penal olause in 1912 and “his land " 
in the same elsu:se in 1913 must mean tbe 
laud or portion of land resigned. And indeed 
itis mu3t ba-so, fora resignation of a portion 
is only effeative with the consent of tbe 
Khot and, therefore, the very phrase implies 
that'Khot -takas back a portion-and the per- 
manent tenant eontipuis his permanent 
tenancy cf the remainder. If the word 
"aueh" in the penal elause in 1912 includes 
a' portion with refereree to resignation, it 
must also be .similarly  seonstrued' with 
referenee to-thesleuse dealing with Posner 
ed frans'ezs. . 

'Ta5àre could be: mo doubt absat this but 
for the urfortunáte phrase in that clan:e 
“suoh land or any portion thereof." This 
elausa follows'on the resignation elause where 
the words are “the land or any portion 
of tke land in his holding." “Saeh land” 
should, therefore, refer back to this phrase 
and inalude the portion and so the words 
“or any portion thereof” are redundant and 
meaningless. : If these words are omitted 
from that elause, all the elauses of the 
gestion of the: Act of 1912 are barmonious 
and sonsistent. It is the urskilful drafte- 
manship of the scction of:1912that is the 
eausa of the obseurity. And this was not 
remedied in 1913 when the word “his” was 
substituted for” “atch” overlooking the fast 
that the word 'suoh' had two different 
meanings in the fourth elause and in the 
penal clause of the section of 1942. 

It is tue that transfer stands on a different 
footing to ‘resignation. There ean be no 
resignation -of a^ portion without the eonsent 
cf the Khot, The tenant may cease cultivat» 


ing a portion but he would still have to pay 
the rent of the wholeteuansy. The resigna- 
tion is only effective when the Khot ecsepts 
the portion surrendered and then there is & 
proportionate remission of rent presumably, 
under séstion 33, r. JI (b). The penalty 
in the case of resignation of a portion is not 
so muah a penalty as a statement of the 
consequense of the resignation." An authori- 
sed transfer.is similarly ineffestive but it ealls 
for a penalty ‘inasmush as it introduces a 
tenant whom the Kbot may not like, and 
who:' niay, ‘by .preseription, acquire the 
right of a permanent tenant and prejudice 
the. Khot's.reversionary interest. Can it be 
said that: these sonsiderations induced the. 
Legislature to impose a severer penalty for: 
the unauthorised transfer? or that the effect 
of limiting the penaliy to the portion is to 
allow the tenant to ‘do-indirectly what he 
cannot do direetly by resignation? I[ think 
not. In tbe rat plase no prescriptive title 
would be aequired against the Khot unless 
he aecepted rent from the- transferee.. and 
that' would in itself involve -eonsentto the 
transfer. Nor wonld the attempted transfer 
of the portion be equivalent to a resignation 
of that portion for the tenant would still 
have to pay the whole rent of his holding. . 

On the whole my conelusion is that the 
difisnliy is due merely to on«k lful drafte- 
manship. in Salmon v. Duncombe (2) the 
Privy Couneil deelined to allow a S:atute 
to be reducsad to a nullity by the draftsman’s 
unskilfalness and ignorance of law, and I 
think we would bə justifed-in refusing fo 
allow the same defeat to lead to hardship 
and injusties. - I, therefore, think that the 
phrase “his land” in the penal part of the 
s3abion means the portion of the land in the 
holding whieh is purported to be transferred 
or in whieh an interest is purported to be 
transferred. 

I, therefore, agree that the appsal should 
be dismissed with costs. 

N, K, Appeal dismissed, 

(2) (1886) 11 App. Cas, 627; 55 L. J. P. O. 69; 66 L. 
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OALOUTTA HIGH COURT. 
APPZAL FROM ArPkLLATE Decree No, 596 
or £920. 

May 15, 1922, 
Precent;—Justiee Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Chotzner, 
NEHAR BEWA AND ANOTHER —PLAINTIFES 

_ APPELLANTS 
versus —— 
KADOR BAKAS MOHAMMED— 
DEFENDANT -- RESPONLE T, 


Evidence—Document relevant as evidence of trans- 
actioa—Recitals, if and when relevant, 


Where a document containing assertions by a 
-person who is alive is admitted in evidence as evi- 
dence of a transaction, the recitals in the document 
do not become part of the evidence unless the per. 
soh making the assertions is brought before the 
Court. 

‘Appeal against a decree of the Offiaiating 
Subordinate Judge, Diaajpur, datad the 3lat 
of Ootober 1919, reversing adecree of the 
Munsif, Thakurgaon,. dated the 2lst of Sep- 
tember 1918, 

FAOTS appear from the judgmant. 


Babu thanindra .Lil Moitra, for Babu. 


Girija Presanna Sanyal, for ths Appel- 
lants,— The lower Appellate Oourt has not 
eome to any definite finding upon tha ques- 
tion of title. He has, nof definitely. found 
whether - the , property. standing in the name 
. of Bhedn hilonged to all the brothers 
including Kanu through whom.the plaintiffs 
elaim, ‘The:Jearned Judga below has dis- 


posed of, the suit by simply relying upon a. 


c x3euted 
The 


dead of release s.id to have been 
by Nanu,&. brother of the plaintiffs, 


recitals in that deed are no evidenoa against: 


the plaintiffs, ec 
[Mooxzszws, J,—Is Nanu alive P] 
: Yes. 
Babu alindri Nath ` Lahiri, . hok the Re- 


spondent.—The learned Judge below has in- 


effest come to & finding upon tha quastion 
of title. 


‘If the case is to, go back, your Lordships 


will give direstions for the exam nation of 
Nani a8 a Court , witness. The question of 
adverse possession by the defendants ehould 
alco be taken into aesount, ` 


JUDGMENT.—This isan appeal by the 


plaintiffs in a suit forresovery of possession 
uson establishment of title, The Ccurt of 
first instance deoreed the suit. Upon appeal 
that desision has been rcv^rsel by the sub. 
crdinate Judge. We are unable to affirm 
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title. 
, name of Bhedu, one of three brothers (Bhedu, 


. brothers. 


(192% 


tbe desicion of the Subordinate Judge as 
not liable to be suecessfully challenged in. 
sesond appeal. There are two points whieh ` 
have been urged against the judgmant on 
behalf of the appellant, In the firat plase, 
it has been sontended that there is no clear 
and definite finding upon the question of 
The property stood originally in the 


Saida, aud Kanu). One side affirmed that 
elthough the property stood in the name of 
Bheda it was owned by all the three 
Another side asserted that Kanu 
bad no interest in the property so that after 
the death of Bhedu the property, passed to 
Saidu and after his death to Kalua, the 
predesessor-in intereat of the defendante. 
Upon this. fundamental question of title ithe 
lower Appellate Court does not some to ang 
definite findiog. In the determination of 
this question the fast of possession of the 
property must be taken into a&ssount and 
when ths evideree of possession is consider- 
ed, it must also be -borne in mind, that, 
Bheda, Saidu and Kavu were members of a, 
joint family and the ques‘ion of adverse posses- 
sion as between co-atarers may eonsequently, 
hava to be taken into eonsideration. 2d 
In the second plaas, it has been urged 
against the judgment of the Subordinate 
Judge thathe plased relianse upon recitala 
in a deed of release exesuted by Nanu (the 
son of Kanu and.brother of the two plaint- 
iffa) in favour of the defendant. No doubt. 
the fact that Nanu exesuted a deed: of 
release constitutes & trapsaetion which ja 
relevant fcr the purpose of investigation of : 
the question in controversy. But the recitala 
in the document do not bssomea part of the 
evidenee, They sre assertions bya person. 
who is alive and who might have been’ 
brovght befrra tbe Court if either. of the 
parties to the svit had so desired This 
distinsiion is frequently overlookad and 
when a doernment: has been admitted 
in avidense as evidense of a transastisn the 
parties are often apt to. refer to the reeitala 
therein, as relevant evidence. T 
Weare of opinion that in tte eireumstancas 
of this oase the appeal should >be allowed, 
the deeree cf the Subordinate Judge set 
aside and the ease remanded to him for. 
re-sonsideration in aeeordanze with law. The 
Subordinate Judge will take steps to have 
Nenu examined as ®œ Oourt witness with 


—— ee 
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liberty reserved to both aidea fo  eross. 
examine him if so advised. Costa will abide 
the result. 


R, K. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

l ‘COURT. 

Civtn APPRal No. 266 or 1921, 

December 19, 1921, 
Present:—Pandit Kanhaiya Lal, J. C. 
BIN DESHARI SINGH-—DrzrzSDART 
—APPELLSNT . 

persus 

AUDESH PRASAD SINGH AND ANOTHER— 


PLaInt1FFS— Hag-«bPOw DENTS, 

Hindu Law—Debts—Joint family property—Liability 
for fathers debts—Pious obligation of sons to pay 
father’s debts during his lifetime Property passed out 
of family in satisfaction of father’s debte—Sona’ right to 
“ecover back. 


Sgcoup 


Under the Hindu Law, subject to certain limited 
exceptions, the whole of the undivided estate of a 
joint family is liable in the hands of sons for the 
debts of their father unless the debts are taken for 
illegal or immoral purpose. There is a pious obligation 
onthe sons to pay such debts,’ This liability, how. 
ever, so long as the father is alive is only contingent, 
[p. 284, 001. 1.] . 

Although where the father is alive the sona may 
be able to question a debt inourred by their father 
before the family property is sold in satisfaction of 
the same, if the property has passed out of the family 

- without any objection having been taken by 
them or on their behalf, and rights of persons outside 
the family have sprung up with regard thereto, 
those rights cannot be defeated by the sons simply 
questioning the necessity for the debt. They have 
further to establish that the debt was one for tke 
payment of which there was no existing or contin. 
gent obligation on them to discharge: or, in other 
words, that it wasa debt taken for illegal or immoral 
purposes. [p. 284, col, 2.] 

Suraj Bansi Koer v, Sheo Persad Singh, 5 C, 148; 6 I, 
A. 88; 4 C. L. E. 226; 4 Sar, P, C, J, 158 Suth P. C J. 
580; 2 Shome L, R. 242; 2 Ind. Deo. (x. s.) 705 (P, O.) 
and Nanomi Babuasin v. Modhun Mohun, 18 O. 21; 
Dec, (N. 5.) 510 +P. O.), followed, 

Saku Ram Chandra v. Bhup Singh, 39 Ind, Cas. 
280; 89 A. 437; 2L O. W. N. 698; 1 P. L. W. 657; 15 
A. L, J. 487; 19 Bom, L, R. 498; 26 C, L. J. 1; 88 M. 
A, L. J. 14; (1917) M. W. N.-489 22 M, L. T. 226 L. 
W, 218; 441. A. 126 (iP, O.), Balwant Singh v. Aman 
Singh, 7 Ind. Cas. 112; 83 AT: 7 A. L. J. 857, Kehri 
Singh v. Chunnt Lal, 9 Ind. Cas. 470; 33 A. 486; 8 A, 
ln J.210, Bharat Singh v. Sarsuti Singh, €0 Ind. 


& * 
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Cas. 187, 28 O, 0. 944, 1 0. L, J. 459, Parmeshur Dat 
v. Debi Bahae, 6 O. C, 101, Basdeo Lal v. Mahabir, 59 
Ind, Cas, 5701 :3 O. C. 344: 8 U. L. J. 18 8 U. P. L. B. 
(J, C.) 1, Sheo Shankar La? v. Jaddo Kunwar, 24 Ind, 
Oas, 504: 86 A. - 88; 18 0. W. N. 968; 16 M, L. T. 175; 
(1914) M. W. N. 593 1 L, W, 645; 20 O. L. J, 282; 12 
A. L. J. 1173; 18 Bom. L. R, 810; 41 I. A. 216: P, O.', 
Sheo Dayal v. Jaga: Nath, 12 Ind, Cas. 111; BA, 
L, J, 922, referred to. 


Appeal sgainst a deeree of the District 
Judge, Fyzatad, dated the 30th May 1921, 


< eonfirming thatcf tbe Additional Subordinate 


ee Fyzabad, dated the 3:st September 
Menara, A. P, Sen and N. N, Dutt, for the 

Appellant. 

t. Mr, Neamat Ullah, for the Respondente, 


JUDGMENT.—The plaintiffs are the grand. 
sons of Nageshar Sirgh and seek to impeach 
a mortgage by eonditionsl. sale effected by 
the latter in favour of Jaimal Prasad, the 
predecessor-in-title of the defendant, on the 
16th Desember 1892, ‘The mortgage com- 
prised a 10-b2.w's share in Mahal Jaimal 
Prasad, village Mustafabad. The share in 
question was ancestral property. Nageshar 
Singh had & son Brabmadeo Singb, who- 
lived jointly with him when the said mort. 
gage was executed,  Jaimsl Prasad sued 
Nageshar Singh for foreclosure on foot of 
that mortgage and obtained a preliminary 
deeree for foreclosure whieh was made abso- 
lute on the sth May 1898. Biahmadeo 
Singh was not a party to that «nit or desree. 
d y that deeree Jaimal Prasad 
got possession of the mortgaged pro 
the 15th July 1893, uU 

The plaintiffs are the sons of Brah 
Singh and had not till then been born. Sere 
shar Singh had some other share left in the 
mohal by virtue of whieh he eontinued to 
be the Lambardar thereof, On the 12th 


June 1901 Jaimsl Prasdd got the 10.bigwas 


share obtained by him by foreslosure parti- 
tioned into a separate mahal, One of the 
plaintiffs was born before that partition. 
The other plaintiff was born later. 

On the 24th Ostober 1911 Jaimal Prasad 
sold a 9-10ths share ofthe 10 biswas share 
which had been formad into a separate 
mahal, to Bindeshari Singh and his remain- 
ing 1-10th to Brahmadeo Singh, the father 
of the plaintiffs. Brahmader Sirga filed 
no guib to tmpeaeh the mortgage made by 
his father but ths plaintiffs now seek to 
impeaeh it on the ground that the property 
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in queation was aneestral property and that. 
the, mortgage . was made without any legal 
neasssity, . , The defendant pleadai that he 
wai a transferee in good faith for value, 


that the mortgage, was made fo. pay serbai | 
prior debts and for legal nesessity; with the 


eónsert.of Brahmadeo Singb,, the father of 
the, plaintiffs, and was binding. on them and 
that the claim. was barred by limitation. 

The Oourt of. first instanse found that the, 
morigage in question had no$ been proved 
to haye been made. for legal nesessity or 
to pay an antecsdent debt or with the eon-. 
sent of the father of the nlaintiffa that 
thera was no pious obligation on the plaintiffs 
to pay. the debt of their, granfather , 80 long 
as their, father , was alive, and that the 
mortgage. and the decree for ,foreslosure 
were. asnsequently not binding on them. It 
farther , found tbat Jaimal Prasad got astnal 
possession in July 1901, and that by reason, 
of- the ; previons minority . of. one of the 
plaintiffs and the existing minority, of the 
other the elim was not barred by time. 
In, regard to the plea of bona fide.purahase 
for „value, it held that. seation 41 of the 
Transfér of Property Aot (IV cf 1882) was 
inapplicable. Tae lower Appellate Uourt 
upheld that view... , 

It is well-established that, under the Hindu 
Law, subjest to,certain limited excaptions, 
the whcle, of the undivided estate of a joint 
family is, liable in the hands of :on3, for 
the deb's of their father unless, the debis 
Bre taken for illegel or immoral purpose. 
Thera, is, a., pious obligation on, the sons to 
p-y sush debts, Where, the father is alive, 
the. cbligation, is only .eontiagent, for the 
father may .diseha- ge the rame in his life. 
time ,or there may, be ample personal estate 
bel nging, to the father available .ont of 
whieh the debts might . be discharged or no 
joint family , property left from whish their 
satisfaction might be possible. Acsordingly, 
where aneestral,property has pa:s3d ,out of 
the family, either under s, «onveyanse exe- 
suted by the, father in consideration of an 
antesedant debt, or in order. to raise money 
to pay off , an, antecedant debt, or under a 
gale in exeoution of a desree for the father's 
debts, tte sons by reason of their duty to 
pay their father’s debt eannob rexover 
that property, unless they san show that 
the debts wera of a kiad for whieh they 
would net have been liable and that the pur. 
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ehasers had notise to that effect, That priroi- 


ple was recognised by their Lordships of. 


tbe Privy | Counsil in Sura; Bansi Koer v, 
Sheo Persad Singh (1) and ra-affirmed in 
Nanomi Babuasin v. Modhun Mohun (2). 
In the former asse, the father was dead; 
in the latter ease, the father was &live on 
the date on whieh the property passed out 
of the family by sale. In ohu Ram 
Chandra v. Bhup Singh (8) their Lord- 
ships of the Privy Council pointed out 
that the responsibility to meet the father's 
debts was one thing, and the validity of 
the mortgaga over the joint estate was 
quite another thing; and after referring to 
the neeersity of protecting the rights of 
third persons, say the pnrahasers of the 
property, who hai taken their title for 
onerous «onsideration and in good faith, 
they observed: “A perusal of the nu nerous 
authorities will show that where. a joint 


family property has been sold ont and out, 


or where 4 deeree in' exasution of the 


mortgage has been obtained against the : 
property, and rights have thus sprung up’ 


with regard to tbe, joint family, es‘ate, 
these: 1izhts are not to ba defested by. tha 
me nbers of the joint family simply, seston 
ing, the tranaastjon entarcd into by. 
head." . Where. tho, father js ‘alive the spi 
may. be able. to question a mortgage. made 
by their father before the prope:ty effected 
is sold | cr foreclosed. i in gatisfastion óf that 
mortgage ;. but. if the, property, has „pagsed 
out cf the. family without any objeotíon 
having been taken Dy them or 
behalf and. Fights, of persons ontsige the 


- = 


ou iler: 


family have, eprupg up. with regard thérato, i 


those tights sannot, be 
sons simply - „questioning - the tránsastion of 
mortgage. .. They, have farther to esta bish 
that, the debt, was ong fọr,, the , PAyuiónt 
of whish thére was no. existing. or sontin- 


gent obligation on them to dicóhargé, or, in ` 


other worde, that, it, was a debt takenifor 
illégal or immoral purposes, 


dofeated by. the. 


(1) 60,148; 6 L A, 88; 40; L. B. 226; 4 Sar. P. . 


0, J. 1; 8 Suth. P. C. J. one 2 Bhome L. B. 242; 2 
Ind. Deo. (N, s.), 705 (P. O 

.(2)18 0: 2"; 181. A.J; 1o kati Jar 151; 4 ax P. 
C, J..682, 6 Ind Deo. (w. s.) 510, (P.O 

15) 38 Ind, Cas 2H0; 39 A. 487,21 C. W, N. 898; 
LP. L. W, pô: 15 A. L. J. 437; 19, Bom, L. R. 498; 
260. L. J. 
M la T. 29, 8T. W, 213; 44 I. A, 126 (P. Oh 


;, 88 M. L. J. 14; 1917) M. W. N. 439; 22. 
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The learned Counsel for the vlaintiffa - 
respondents urges that it wonld be open 
to the tons to show that the debt was 
not one, whieh they were bound to dis- 
charge, becanse it was not taken for legal 
neeessity. But as pointed ont by Lord 
Hobhouse in Nanomi Babuasin v, Modhun 
Mohun (2), sufficient oare has not always 
been taken to distinguish between the 
question how far the entirety of the joint 
estate is liable to answer the father’s debt 
and the question how far the cons can he 
presluded by the prcesedings taken by or 
. against the father alone from disputing 
that liability. | 1f the debt was of a nature 
soffieient to support a rale of the entirety, 
the father might legally have sold it without 
suit or the ereditor might legally prcoure 
& csla of it by tuit, and all that the 
sons can claim is that, not baing parties 
to the cale or execution proceedings, they 
ought not to be barred from trying the 
fact cr the nature of the debt in & suit 
of their own. In Balwant Singh v, Aman 
Singh (4) and Kehri Singh v. Chunnt Lal 
. (5), it was held in somewhat similar 
. eireumsianecs (hat a euit by the great 
grandson ‘of (he original mortgagor to 
impeaeh a zasle held in exeeution of a 
decree obtained cn foot, of a mortgage 
. would not lie on the ground that he had 
not been impleaded. In Bharat Singh, v. 
Sarsuts Singh (6) it was held that where 
the property has rassed out of the family 
to pay off an antecedent debt either urder 
a conveyance exeonted by the father cr 
under & sale in execution of a deeree for 
the father’s ‘debt, the son could not recover 
back | tbe property unless he could show 
_ that the obligation arising out of the 

antecedent debt was of a eharacter which 
he was not in any contingency liable to 
dissharge. in  Parmeshur Dat w., Debi 
Sahae (7) and, Basdeo Lai v. Mahabir (8) 
& similar view was taken, 

, lt makes no differenee in prinsiple whe- 
ther the property passed out by foreclosure 
or by sale, In Sheo Shankar Ram v, Jaddo 


(4) 7 Ind, Cas. 112; 88 A. 7; TA. L. J, 852, 

(5) 9 Ind. Cas. 476; 83 A. 486; 8 A. L. J. 216. 

(6, 60 Ind, Cas, 137; 23 O, CO. 244, 7 O.L, J. 459, 

(7) 6 0. C. 101. 

(8) 59 Ind. ae 570; 280, 0, 844,8 0, L, J, 18; 8 
U, P. L.R, (J. C.) 1. 


Kunwar (9) their Lordships of the Privy 
Counsil pointed out that there might be 
oseasions, including foresloanre astione, when 
the mortgagors of a joint Hindu family 
might so effeetively represent all other 
members of the family that the family as 
a whole might be bound. In Seo Dayal 
v. Jaganath (10) it was held that a 
suit by the sons to set aside a deeree 
absolute for forealoaure was not maintainabla 


‘excapt on some ground which would relieve 
‘them from liability to pay the deb} 


for 
the satisfas!ion of which the forealosure was 
effeeted. There is no allegation in this oase 
that the debt in question was taken for illegal 
or immoral purposes. 

The appeal must, therefore, be allowed 
and the suit of the plaintiffs dismissed 
with sosts here and hitherto. 

N. E. Appeal dismissed, 


(9) 24 Ind. Cas. 504; 36 A. 888: 18 C. W. N. 968, 16 
M. L. T. 175; (1914) M, W. N. 593; 1L. W.645; £0 
C, L. 3. 282; 12 A, L. J. 1178; 16 Bom, L. R. 810; 41 
I. å. 216 P. C.n 

(10) 12 Ind. Cas. 111; 8 A. L. J. 922. 


OALOUTTA HIGH COURT. 
. APPEAL FROM APPELLATE Deoress Nos. 961 
To 979 or 1920, 
February 24, 1922. 

Present :— Mr. Justica Newbould and 
Mr. Justise Panton. 
MOHAMMED HYDER ALI KHAN PANI 
AND OTBERS — PLAIET;FFS—ÁPPELLANTS 
versus 
MOHAMMED WAJID ALI KHAN PANI 
AND OTHER3— DEFRNDANTS— 

HgSPOn DENTA. 
Joint possession, suit between co-owners for—Partition 
suit pending between the  parties— Court, if should 


disturb existing possession——No hard and fast rule — 
Justice, equity and good conscience, 


No hard and fast rule can be laid down for the 
decision of the question whether a co-owner has the 
right to joint khas possession of the lands which have 
been exclusively occupied by another co-owner, Hach 
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case must be decided on its merits according to 
justice, equity and good conscience. [p, 487, col. £] 

Watson & Uo. v. Ramcnund Dutt, 18 C, «0; 17 I. 
A. lll; 5 Sar, P, C J. 686; 9 Ind. Deo. (N. 8.) 7 
(P.O  Lachmeswar Singh v. Manowar Hossein, 19 C. 
. 953; 19 I. A, 48; 6 Sar. P. O.J. 133; 9 Ind. Dec. 
^ (w.8.)6.4 P. O.) relied on. 

Where during the pendency of a suit for partition 
one co-owner brings a suit against another for joint 
possession of certain lands comprised in the joint 
estate, the Court should be unwilling to disturb the 
existing possession of the lands during the pendency 
of the suit for partition between the parties, unless 


“it feels bound to do so for very cogent reasons, 


~ 


[p. 287, col. i.] 


nate. Judge, Fourth Court, Mymensingh, dated 
the 20th November 1919, affirming in 


- Nos. 961 to 963 and 978 and 979 and modify- 


- 


Jand from their eommon ratyats. 


, ing in Nos.:64 to 977 of. 1920, decress of 
the Munsif, Second Court at Tangail, dated 
the 31st July 1918. 


FAOTS appear from the judgment. 
Dr. Dwarkanath Mitter - (with him Babu 


Monindranath Bansrsee), for the Appellants.— | 


Tais was a suit by the plambiffs for the joint 


possession of seriain landa, Both the plaintiffs’ 
The lands in” 


and defendants are co-sbarers. 
enit appertain to lands which the defendants 
Noz. land 2 made khas, So the plaintiffs 


as co sharers are entitled to joint khas posses. ^ 


sion of these lands. 
I submit that the learned Subordinate 
Judge has applied the decisions he has 


. quotsd to the facts of the sase in a wrong 
desided on its 


way. Every case must be 
own fasts and cirsumeatanees, 
It may be that the defendants are expired 
by lofty motives in acquiring exclusive 
possession of these lands ss they intend to 
get up a College anda Sehool, Bat | anbmit 
that your Lordships will not be irilaenced 
by sush sentimental grounds. We insist on 
justice af your bands. Joint possession 
should be given to e0-nwners against other 
co-owners who have taken posse:sion of the 
Refers 
to Surendra Narain Sinha wv. Hart Mohan 
Misser (1), Watson $ Co. v. Ramchand 
‘Dutt (2) and Lachmeswar Singh v. Manowar 
Hossein (8) are clearly distinguishable from 


(1) 330. 1201. 

(2) 180. 10; 17 I. A. 110; 6 Sar. P.O. J. 535; g 
Ind, Dec. (N. ss 7 (P. O.) 

(8, 19 C, 253; 19 I. A. 48; 6 Sar. EP. C. J. 188; 9 
Iud. Dec. (N, s.) 614 (P. 0.) 


tha fasts of the presen! 02303 bafora your 
Lordships. 

Baba Dmarkanaia Ohakerbutty (with him 
Maulos Md. Nur-ul-Hiq Ohowlhury), for tha 
Respondents, —I eubmit as a sait for partition 
of this estate is now pending the present posses- 
sion of the lands by defendants'shonld not be 
disturbel. No,very good reasons hava’ been 
showa why your Lordships should set aside 
the judgments of the learned Subordinate 
Judge. The defendants off sred ba eompansate 


the plaintifs by granting them the lauda. 
. Appeals against the deerees of the Sabordi- | 


A huge sam has baan spent by the defead. 


‘ants for setting up edusational institations: 


on tha lands. Apart from any question 
of law, jastica and equity demand’ that thera 
should be no didturbanse of possession at the 


present stage. 


Dr. D, N. Mitter replied, 

JU DGMENT,—These 19 um arisa 
out of the desisionof the lower Appellate 
Court in the game number of appeals heard 
by him against the decision of the. Munsif, 
Sseond Oonrt, Tasgail In the First Conrt 
there were 19 suits which were tried jointly. 
Against the dasision of thesa 19 anita “20 
appeals were preferrad, some by tha plaintiff 
and some by the defendants. In oneof these, 
Suit No. 2751 of 1917, no seeond ‘appeal has 


. been preferred as the findings of fast in the 


first appeal relating to that suit Bre eoriclusive. 


“All these suits wera brought by the: plaintiffs 
-against the defendants Nos. ! and 2 who are 


their co-sharers for joint. possession of certain 
lands, In 13 of these enses thé’ Firat Court 
gave deeress for joint khas. possession whieh 
were reversed by the lower Appellate Court. 
In the remaining six cases both Oourts 
refused khas possession, one of these six being 
Suit No, 2751 already referred to. 


The plaintiffs and defendants Nos. 1 and 2 


are so-sharers in estate No. 10 of the Mymen-- - 


singh Collestorate and the lands to which 
the suits relate are situated in  Mouzah 
Karatia. The plaintiffs case is that the 
lands in suit appertain to lands whieh the 
defendants Nos. 1 and 2 made khas either 
by purehase or by indusing tha tenants to 
vasate them, and that the defendants having 
taken akas possession of these lands they 
are entitled to resover joint khas possession 
in‘ proportion to their share in the estate, 
The lower Appellate Court has held tha on 


. down. 


T. 
~ ` 
x 


 iff&' share is s annas and odd. 


| 62 pais would be the plaintiffs’ share. 


.Bame, 


khas possession of the lands 
..been exclusively oecupied by another cə- 
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the prineiple laid dawn by the Privy Oouneil . 


in the casas of Wution & Co. v. Ramchund 
Dutt (2) and Eachmeswar Singh v. Manowar 
Hosein (8) the plaintiffs are not entitled 
to khas possession. These appeals depend 
on the prinsiples whioh apply in desiding 
whether a ao owner has the right to joint 
whieh have 


owner. Several eases have baen aited in 
whieh the leading easss already mentioned 


. above have been.referred to and discussed. 
Before dealing with the other aspssts of 


the eases it should be mentioned that these 


cases differ from all reported sases in one 


very material particular, and that ie, that 
thera is a snit for partition of this estate 
now pending, between the (parties. In that 
suit the rights of the parties to khas posses. 


7 sion of different lands will be finally desided 


and we should be unwilling to disturb the 
existing pcassssion of the lands during the 


pendenay of this suit, unless we felt bouad 
. fo do so for very cogent reasons. 
" we do not Gndin the present suits. 


These 
From 
the decisions of .the Privy vounoil sited 


. above no hard and fast rule oan be laid 
Hach care, must ba desided -on ita. 
merits according to justiee, equity and ids 
' Oonsciense., i 
- On the fasts found in the present oases 
, -We are not inelined t» hold that the lower 
Appellate Coart was wrong in refusing the 


plaintiffs’ decrees in these suits, It is not 
nesessary to.state all the fasts, bat thosa 
whish appear to us to have tha most bsaring 
on this point are the following. T'he share 
of tlie prinoipal defendants in the lands 
in.suits is 12-annas and odd and the plaint- 
The area 
of the land :in suit is nearly 23 khadas 
and there are about 60 kkadas in Mouzah 
Karatia, OF the lands in 
Tae 
main objsct for whish the defendant Ao, 1 


`- has taken possession of the land ia for 


founding 2 new School and Oollega and for 
this purpose he has already spent abont 
2/3 lakhs of rupess in improving the land 
building pucca structures on portions of tha 
The plaintiffs hava bean aequiring 
these lands and bailding on them sinsa 
1313 and‘somia of the buildings wera erasted 
about two years b3fore the inatitution of 
the suit, A portion of the land in suit 


suit only 


has also b:ea insluled in tha defendants’ 
qari, a portion having bean made into. a 
tark snd another por-ion into an o:chard. 
They have also erosted quarters for thair 
Hindu amlas, There is anotner Mouz:h 
Gorai Khamarchhata in the estate No, 10 
in whieh the plaintifs have 7529 acres 
of khamar land, while the defendant N», l 
has 1, 82 acres of khamar land there, though 
in this village the plaintiffs’ share is 7 aunas 
li pies and defendant No. l's share is 
8 annas: 24-gandas. Tha plaintiffs as pro- 
prietors lavo no khamar land in the village 
Karatia bnt they have 3 khadas cf khas 
land in this village and the  defendints 
have offered them other lands in that village 
to sompensate them for 62 pakis which is 
the plaintiffs’ share i in the land and of whieh 
the defandants have taken possession. < 

On behalf of the appellants it was not 
argued that there had been any serious 
injustica to the plaintiffs, It was sontended 
that they were entitled to insist on their rights 
and the rightsof the parties should not be 
decided on sentimental consideration. The 
deeision in Surendra Narain Sinha y. Hari 
Mohan Misir (i) has been cited. It was 
argued that the main prineiple to be followed 
in this ease is that joint khas poss:ssion, Should 
be given to co-owners against otner so-owners 
who have taken possession of land from 
ratyats who ave ratyats of all the eo-sharers, It 
is said that this distinguishes the fasts of this 
casa from the facts of the two eases whieh 
baye been desided by the Judisial Committes 
of the’ Privy Oounoil This oertainly is an 
important distinetion, Bat we do not think 
it sufficient, haviag regard to all the oir- 
ceumstanses of the case, to just fy the reveraal 
of the desision of the lower Appellate 
Court; nor has that rule been always 
applisd for in the ease of | Basanta Kumari 
Dasua v. Mohesh Ohandra Shaha (4) a co-sharer 
defendant had taken posses:ion of land which 
was formerly oseupied by a family of bar- 
ber woo held at a nominal reat and used 
to do servises for both the plaintiffs and 
the defendants, 

Having regard, therefore, to these fasta 
and partieular.y that the subjeat-matter of 
these suits is now under partition aud also 
that on tha facis found no serious iajaasiee 
appears to hava been done D tha plaintiffs 


(4) 21 Ind, Cas. 621; 18.0. W. N, 838, * 
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and there has been no denial of the plaint- 
iff's title and no ouster we think that the 
suits were rightly dismissed. We acsordingly 
dismiss these appeals with soats. 

B, N Appeals dismissed, 


PATNA HIGH COURT. 
APPEAL Fxom ÁPPELLATE Decres No. 872 
, of 192 ,° 
August 1, 1922. 
Preseni: —Mr Justise Ooutts and 
Mr, Justise Das. 
Musammat ADAY ABATI—PLAINTIEF — 
APPELLANT 
VETEUS 
JANARDAN THAKUR—Darexpixt— 


RESPONDENT., 
Bengal Tenancy Act (VIII of 1885), ss. 60, 72—~ 
Registered — proprietor—Rent-suit ~Defendant paying 


.Teni to transferee under kabuliyat for long time 


whether protected, 


Plaintiff, the registered proprietor, sued the defend- 
ant for rent ‘Ihe defendant pleaded payment to 
transferee from the proprietor. The Courts below 
found that although the plaintiff was the registered 
proprietor, his rights had long since been purchased by 
the transferee to whom the defendant had executed 

& kabuliyat and had been paying rent for a long time. 


The Courts, thereupon, dismissed the suit, being of 


: opinion that section 60 of the-Bengal Tenanoy Act 


had no application to the facts of the case :, 

Held, 11; thatthe fact that the plaintiff was a 
xegistered proprietor was enough to bring the case 
within section 60 of the Act and’ the defendant was 


. not entitled to plead in defence that the rent was 


“due to any third person; 


Hardayal Mahton v. Wazir Mahton, 41 Ind. Cas. 
97; 8 P L. W. 853, Hira Singh v. Lala Keshwar 


"Lal, 52 Ind. Oas. 528, referred to. 
4 (2) thet section. 72 of the Act which protected only 


& tenant to whom the transferee had given notice of 
the transfer had no application to the case, | 


Appeal from a desision of the District 
Jadge, Darbhanga, dated the 28h Augnat 
1920, affirming that of the Munsif, Madhubani, 


' dated the 10th May 1920. 


Mr. Ray T. N. Sahay for Mr. Ray Guru 
Saran Prasai, for the Appellant. 

Mr. P, Dayal for Mr, L, K. Jhs, 
Respondent, 


for the 
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JUDGMENT, 

Oourrs, J.—This appeal arises out ofa 
suit for rent waich was brought by the 
registered proprietor, The defendant plead- 
ed payment to the transferee from the pro- 
prietor. The suit was dismissel in the 
Court of first insfanse and on aopeal this 
decision has: been upheld, it having been 
found by the learned District Judge that 
although the plaintiff is the registered 
proprietor her righta hava been transferred 
to one Madho Sahuand that the defendant 
executed a kobuizyat in favour of Madho 
Sahu in 1895 and has Since then been payibg 
rent to him. In thesa circumstanees the 
learned Distrieé Judge has fouad, that sac- 
tion 60 of the Bengal Tenaney Aes ha: no 
application. 

I am unable to understand how this 
sould ba eo. By section 60 it is enasted 
that, where rent is due to the proprietor, the 
reciipt of the person registered under 'the 
Land Registraton ‘Aet saall ba a suffisien: 
distharge forthe rent and that the pason 
liable for the rent shall not be entitled to 
plead, in defense toa elaim by the person so 
registered, that the rent is due to any third 
person, In the prasant instance the plaintiff 
ia the person registered under the Land 
Registration Aet, so that the ease somgs 
completely within section 60 of the Bengal 
Tenancy Ast. It ie harily neeessary ' to 
quote decisions in support of this viow, but 
I may refer to the oases of Hardiyal Mahton 
v. Wasir Mahion (1) and Hira Singh v. 
Lala Keshw .r Lal (2). 

It has been argued that seation 72 of the 
Acb modifies sestion 60 and protests the 
defendant. Section 72, however, applias to 
a oaa in whish a transferaa elaims rent 
and it protests the tenant to whom the 
transferee has given nolise of the transfer 
and has nothing to do with the ease now 
before us. Moreover, there is nothing to 
show that the transferes has given notice 
to the tenant of the transfer. In my opinion, 
the decision of tae Uourts below is wrong 
and must be eet aside. I would assordinzly 
aet aside the desision and desree the plaintiit’s 
guit. In the eireumstauses of the aasa, I 
would pass no order as to sosta.. 

Das, J.,— I agree. 

EN, H, Appeal allowed, 


(1) 41 Ind. Cas. 97; 3 P. L. W. 851, 
(2) 82 Ind, Oas. 523, 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT, ` 
SgcoND Oivit Apgar No. 4-B or 1921. 
August 1», 1922. 
Present :— Mr. Kotwal, A. J. C, 
SHAMRAO—Derenpant No. 3— APPELLANT 
tersus 
SHRI SITARAM MAHARAJ AXD OTHERS— 


P alstires — Reapo DENTA. ' 
Hyderabad Assigned Districts Land Revenue Code 


of 18-6-—-“Ante-jagir tenant" of alienated land, pay- 


ment by, whether revenue or vent — Charge under s, 66, 


Under section 4 (12) of the Hyderabad Assigned 
Districts Land Bevenue Code an ante-jagir tenant of 
alienated land is an inferior holder and not a tenant 
and theamount payable by him to the jagirdar is 
not rent as defined in section 4 24) of the Code, but 
land revenue which, under section 56 of the Oode, is 
& paramount charge on the holding. 


Appeal from a desree of the Additional 
Distriet Judge, Amraoti, dated the 24:h 
August 1920, in Civil Appeal No. 125 of 
1919, 

Sir B, K, Bose and Messrs. 
P.N, Rudra, for the Appellant. 

Mr. V. V. Ohrtale, for the Respondent, 

JUDGMBENT.— Tbe plaintiff is the jagir- 
dar of Kasba Valgaon and sues for arreara 
of rent of a field for seven years 1911 12 
to 1417 18, Defendant No. 1 was the ante- 
jagér tenant of the field. He sold the field 
io defendant No. 2 in 1911-12 who sold 
it to defendant No. 3 in 1910.17,  Dsfend. 
ant No. 3 is the appellant in this Court. 
Thelower Appellate Court has passed a dssroe 
against him for the rent of sll the years 
in dispute on the ground that the amount 
payable by the arte.j:gir tenant to the 
jagirdar is revenue and a aharga ou the 
holding. This finding is attacked and it is 
urged that the amount payable by the 
tenant was rent and not land revenueand 
that even if if was land revenua it was 
nob a sharge on the holding. 
in suit is admittedly alienated land ; section 
4(17), Hyderabad Assigned Districts Land 
Revenue Code,1896, Under section 4 (12) 
the holder is an inferior holder. Being 
an inferior holder he is not a tenant : sestion 
4 (13). What he pays is, therefore, not rent 
as defined in seation 4 (<4) but land revonue 
as described in tbe latter part of sestion 4 
(23), sinse it is rent for land imposed by 
the Government, The sum payable being 
land: revenns and the ante.jagi" tenant s 
Jand-holder as defined in seotion 4 (9), it is 


19 
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a paramount sharge on the holding under 
section 56, 

It is contended that even if the sum 
claimed is land revenue the jagirdar sannot 
claim a eharge under sestion 56 as that 
section creates a charge only in respest of 
land revenue as deseribed in the first part of 
seation 4 (23), that is, a payment due to 
the Government. It is said that the sea- 
tions preseding sestion 56 commencing from 
section 49 show that section 56 gives a 
ehargo in reapest of land revenue payable 
to the Governmentonly. I can see nothing 
in those sections to justify the eontention 
that section 56 gives no sharge in respest 
of land revenue whish is not a payment 
due to the Government. The section itself 
refers to an alienated holding such as the 
one in suit, The provision in the sestion 
of & remedy in case of failure in payment, 
partieularly suitable in the ease where the 
land revenue is payable to the G'overnment, 
does not lead to the conclusion that the 
right to the charge is confined only to the 
Government. The decision of the lower 
Appellate Court is sorrest, The appeal is 
diemissed with sosts, 

WG A. Appeal dismissed, 


OALOUTTA- HIGH COURT, 
Civi, Rowe No. 16 or 1921. 
July 21, 1921, l 
Present :—Sir Lanselot Sanderson, Kr, 
Ohief Justice, and Mr. Justica Chotzner, 
SARADA KRIPA LALA—Petitioner 
te6rsus 
HORENDRA KU MAR DAS AND ANOTHER 
—-Orposite P.sTigS. 

Civil Procedure Code (Act V of 1909), O, XXI, r. 89, 
application under -Exzecution sale-—Prívate sala by 
judgment.debtor before conjirmation— Purchaser, aps 
plication by, for setting aside sale on deposit, whether 
competent, 


A purchaser from a judgment-debtor of his 
immoveable property after its sale in execution of a 
decree and before the confirmation of the sale, ia 
not entitled to make a deposit under O. XXI, r R9, 
of the Code of Civil Procedure, and to apply to havé 
the sale set aside, 

Anantha Lakshmi Ammal v, Kunnanchankarath 
Sankaran Nair, 18 Ind, Cas, 579; 1918) M, W.N, 
JO 13 M. . T. 128 20M, L. J, 205, Ishar Das v. 
Asaf Ali Khan, 13 Ind. Cas, 184: 84 A. 1861 A A, L. T, 
19, Dhanwanti Kuer v, Sheo Shankar Lal, 61 Ind, 
Cas, 878, 4 P. L. J, 340, referred to, 
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SARADA-KRIPALALA V. HOREKDRA KUMAR DAS. 
Pandurang Lawman Uphade v. Govinda Dada Uphade, 
37 Ind, Cas, 211; 40 B. 567; 18 Bom. L, H. 571, 
considered. 


Dulhin Molhura Koer v. Bansidhar Singh, 10 
Ind. Cas. 880; 15 C, L. J. 88; 16 C... W. N. 904, cited. 


Role against an order of the Offoiating 
Sutordinate Judge, Ohittagong. 

Babu Ohandra Sekhar Sen, for the Appa: 
lant, 

Babu Kanaidkon Dutt, for the Respond- 
ent, 

JUDGMEMT. l 

SANDERSON, O. J.— This Rule arises ont of 
an order of the Officiating Subordinate Judge 
of t hittagong, by which he overruled the 
decision whish had been arrived at by the 
learned  Munsif.' It appears that the peti- 
tioner to this Court had obtained a money- 
decree against one Romesh Ohandra Das and 
that, in exeention of the desree, the property 
of Romesh Chandra Das was put up fto- sale 
by auction. The petitioner, the deeree-holder, 
purehased the property at the anetion sale, for 
Rs. 375, Two days after the auction sale the 
judgment-debtor purported to sell the property 
by means ofa kabala to a third party whose 
name was Harendra Lal Das. Hardendra Lal 
Das then applied under O., XXI, r. 89, Code of 
Civil Prosedure, for the purpose of making the 
depcesits which are therein spesified. The 
learned Munsif same to the eonclusion that 
Harendra Lal Das was not qualified to make 
the deposit under O. X XI, r. 89, The learned 
Munsif held that. the private sale was void 
as against the desree-bolder, who was the 
auction-purchaser and referred to sestion 64 
of the Civil Prosedure Code, and he confirmed 
the sale to the saustion-purehaser. The 
result was that Harendra Lal Das appealed 
to the Subordinate Judge, who revered the 
learned Munsif’s order and remanded the 
ease for taking the deposit and making tha 
necessary: orders thereon if not otherwise 
barred, This Rule was issued at the instance 
of the deoree holder calling upon the opposite 
party to show sause why the order of the 
learned Subordinate Jadge should not be get 
aside. 

The question whieh has been argued on 
this Rule.ie, whether Ha:e-dr&a Lal Das was 
a person entitled, within the meaning of 
Q. XXI, r. 89, to apply to have the sale 
‘set. aside upon complying with the terms of 
‘that rule. . 

The learned Vakil who: has argued this 
sase in support of the Rule has drawn our 
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attention to several eases, the desisions in 
which go to show that there is a considerable 
difference cf opinion as to the meaning of | 
the terms of this Rule, As for instance, the 
ease of Anantha Lahshmt? Ammal v, Kunnan- 
chankaroth Sankaran Nair (1) of the Madras 
High Court where the learned Judges tock 


-the view that the subsequent purchaser, il 


may so sall him, (Harendra Lal Das in this 
sace) would be qualified to apply under 
O. XXI, r, 89; the eare of Ishar Das v. Asaf 


Ali Khan (2) of the Allahabad High Court, 


where the learned Judges took & contrary 
view to that whish was ‘taken by the 
Madras High Oonrt, Again, in the case 
oi Dhanwanti Kuer v. bheo Shankar Lal 
(3) a view contrary to that of the 
Madras High Court was taken by the learned 
Judges of the Patna High Court. The last 
oase, to whieh I need refer to, is the eace 
of Pandurang Laxman Uphade v. Govinda 
Dada Uphade (4). of the Bombay High 
Court. In some of those cases there 
was a diseussion as to the effect of the 
anetion sale, as to whether by reason of 
the anetion-cale the judgment. debtor 
was divested of all his interest in the prop- 
erty sold. The High Court at Patna 
seems to have taken the view that he was: 
on the other hand, the learned'‘Judges 
of the Bombay High Court seem ‘to have 
taken the view tbat the judgment-debtor 
was not divested of all his interest in the 
property by reason of the auotion sale, at all 
events; until it was confirmed. That point 
was raised during the argument on this Rule 
but I do not intend to express any opinion 
upon it, for, I: do not think it -nesessary 
for the purpose of my judgment. ‘I hase 
my judgment upon what I eonsider to 
be the true interpretation of O, XXL, r, 
t9. Sofarasitis applicable to the facts 
of this ease the rule runs as follows: 
' (1) Where immoveable property has been 
sold in execution ot a decree, any person, 
either owning such property or holding an 
interest therein by virfue of a title aequired 
before sneh sale, may apply to -have the 
Bale cot aside on his depositing in Court "—. 
then follow the partionlar sums to 


(1) 18 Ind. Gas, 579; (1918) M. W. N. 101; 18 M. L, 
T, 128; 24 M. L. J. 206. 
(2) 18 Ind. Cas. d 84 A. 186; 9 A. L. J. 19, 
(3) 51 Ind, Cas. 878; 4 P, L. J. 940, ' 
(4) 87 Ind, Cas, 211; 40 B. 557;,18 Bo m, L, R, 671. 
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be deposited, whish ara spesiüad in tha 
gestion. 

The view which was taken by the Bombay 
High Court in Pandurang Lagman Uphade v. 
Govinda Uphads (4), as appears from tha head- 
note, was that a judgment-debtor, whose 
property had been sold at a Court sale in 
exseution of decrees against him, had a 
right to apply to have the sale sat aside as 
a person owning the property sold in execu- 
tionof the deoree within the meaning of 
r. 89, O XX, of the Civil Prosedure Code 
of 1908, in spite of the fast that he had 
transferred his interest in the property 
after the Court.sale, That is not a deoision 
expressly on the point now under con- 
sideration but there are some observations 


in the judgments, which are applieable.. 


Batehelor, J., at page 561*: said: “I am 
not able to adopt the view thatit is open 
to the subsequent purehaser to apply under 
this rule, for, as ib seems to me, he is 
exsluded by the terms of the rule" and 
later, on the same page: ' For myself I 
san see no serions diffisultyin holding that 
for the purpose of this rule the judgment- 
debtor in the position of the present appli- 
sant is still the owner of the property in the 
eye of the law, the auction sale being still 
unsonfirmed; " and Shab, J,, at page 563% 
said: " It seams to me that a person owning 
the property or holding an interest therein 
by virtue of a title asquired before the sale 
is within therule, provided ha owns it or 
holds &n interest therein at the date of the 
sala by the Court. ” 

In this case 1 have only to deal with theap- 
plieation by Harendra Lal Das, who. purported 
to purchase the property from the judgment- 
debtor 2 days after the exeeution sale by 
the Conrt, and before the sale was confirmed 
and todeside whether he was entitled to 
make the deposit under O. XXI, r, 89, and to 
apply to have the sale set aside, - 

In my judgment, Harendra Lal. Day, 
* tho subsequent purehaser" as ho has bean 
salled, is excluied by the express terms of 
the rule, The interest,if any, whieh he 
held. inthe property was not by virtue of a 
title aequired by him before the ex-cution 

ale: his interest, if any, was by viriue of 

& title asquired after sush sale and, sonse- 

quently, in my judgment, he is precladed 

by the very terms of tbe rule from arply:ng 
& Pagos of 49 B. —[ Ed. ] í ; 
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under O. XXI, r. 89, That is the only point 


. which I decide upon this spplisation ; and, in 


my judgment, it is suficient to justify 
ms in holding that this Rule shoald be made 
absolute. 

It was agreed by the two learned Vakils 


' who argued this aase that there is no decision 


of this Court upon the point.  Heferense 
was made to the sasa of Dulhin Mothurs 
Keer v, Bansidhar Singh (5). In that case 
the point, whish is now before us, did not 
arise and was not dealt with by the learned 
Judges. For the above-mentioned reasons, 
in my judgment, this Rule should ba made 
absolute. Tha result is, that the order of 
the learned Offisiating Subordinate Judge 
is seb aside and the order of the learned 
Munsif is restored. We make no order as to 
costa. 

OHOTZNER, J.—1 agree. 

B, N. Bule made absolute, 


(B) 10 Ind. Cas, 820; 15 0. L, J. 88,16 0. W. N' 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Orvit Revision No. 114.B or 1922, 
July 21, 1922, 
Preseni:—Mr, Kotwal, A.J, C. 
GOPALRAO AND axOTHER—APPLIOANTS 
versus 


SHRAWAN AND ANDT-E c—NON- ÁPPLIOANTA, 

Guardians and Wards Act (VIII of 18903, ss, 11, 18, 
A8—Application for appointment as guardian refused 
—No appeal—Secend application by same person, 
whether entertainable—Applicatian for appointment 
as guardian after removal of existing guardian, res 
jection of—Appeal—Procedwre under Act, whether 
summary —Provisions of Act ignored—Material irre. 
gularity, 


Where an application for appointment as guard- 
ian of a minor is refused, and there is no appeal 
against the order of refusal, a subsequent applica- 
tion by the same person for a similar purpose, 
cannot be entertained. 

No appeal lies from an order rejecting an appli. 
cation charging & guardian with misappropriation and 
asking for the appointment of the applicant. as 
guardian, but ibis open to the High € ourt to treat 
the appeal as an application for revision, under 
section +8 of the Guardians and Wards Act, 

Pran Bandhu Singh v. Brahmamoyt Dasya, 1 O. W. 
N, 693, followed 

Proceedings under the Guardians and Wards Act 
are not intended to be summary, and the procedure 
of a District Judge in appointing & guardian would 


k 
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' be materially . irregular, if he ignored the procedure 
"enacted in sections 11 and 18 of the Act, and failed 
, to consider whether ‘the guardian was. by character 
and capacity a fit person, and whether his appoint. 

| ment was for-the welfare of the minor, 


Revision against an order of the Distriot 
Judge, Amraoti, dated the 14th March 1921, 
in Miscellaneous Case No, 52 of 1919. 

Mr. M. D. Karandekar, for the Applicants. 


Messra, O. B. Parakh and A. Bhagwant, for 


` the Non Applieants. 


JUDGMENT.—In the petition of Kashibai, . 


_ the mother-in-law of the minor, Shrawan, 
the minor’s father was mentioned ar the 
only near relative of the minor, Kashibai , 


alleged that be had misappropriated certain: 


_ property belonging ta the minor. The 


, order-sheet of the 23rd June 1919 shows. 


that Shrawan had filed a written reply. 
This document is not to be. found in the 
resord. On the 23th August 1919 the 
. Distrist Judge appointed Kashibai guardian 
of the property. Oa the ist May 19.0 
Kashibai presented an applieation alleging 


that her agent had misappropriated some. 


of the property in ber charge and asked 
the Oourt to ‘sanction Rs. 300 for expenses 
‘of legal proosedings against him. On this 
applieation being filed, notise was is:ued 
` to Shrawan to appear in the: District 
Judge's Court if he was willing to take 
over the.guardianship. Onthe 2nd August 
1920 Shrawan, who was present in Court, 
was appointed guardian without any Panta 
a8: to his fitness, and was asked to furnish 
sureties. Before the sureties were nesepted 
Gopalrao,a first sousin of the minor's 
husband, Anandrao, applied to be appointed 
guardian.. His applieation was  rejeoted 
without any inquiry, and the order of 
appointment of Shrawan was issued on the 
29th October 1920, On the l4th Marsh 
1991 Gopalrao and Ajabrao, another eonsin 


of Anandrao, filed two separate app ieatiors, . 


each praying for his appointment as 
guardian. Both these applications - were 
rejected by the District Judge for reasons 
given in the order of the 2Jth October 
19:0. Gopalrao and Ajabrao filed an appeal 
against the order rejecting their applica» 
tions. 

Gopalrao’s appeal sania be entertained, 
“Ag. his applisation to be appointed guardian 
was rejeeted on the 29th October 1920 
and he did not appeal therefrom, the 


-sesond application by him was not - entertain. 
able. Ajabrao alleged that Ebrawan intend. 
ed to wrongfülly: dispose of the minor’s 
property »nd bad already disposed of some, 
and prayed for his own appointment. 
. There is no express prayer for the removal 
of Shrawan but it is involved in the 
prayer for his own appointment, No 
appeal lies from the order refusing Ajab 
rao's application: Pran Bandhu Singh. v. 
Brahmamayt Dasya (1). I, however, take up 
the matter in revision under section 48, 
Guardians and Wards Aet. The order 
appointing Shrawan was passed without 
any inquiry at all into the allegations ma?e 
against bim in Kashibai's patition. Wa 
do not know what his reply was, as it is 
not to be found on. the record. In ap. 
.pointing him-the Distriet Judge ignored 
the protedure laid down by the Guardians 
-and Wards Act in seetions. Il and 13 
.and failed to eonsider whether the guardian 
was by eharaster and cipaeity a ft person 
aud whether his appointment was for the 
welfare of the minor, His prosedure «aa 
thus materially irregular. The prosedure 
on Ajabrao’s application is open to the 
same objestion. Ajabrao had sharged Shrawan 
with misappropriation, whieh is under ses- 
tion $9 (a). a.. ground for Shrawan’s 
removal from the guardianship. As I 
have already said, Ajabrao’s app iestion . 
was besides being .one for his own ap- 
pointment, in effect,.aleo one for the removal 
.of Sbrawan, and the District Judge should 
haye sonsidered it in its latter aspeet. It 
.mus& be remembered, as pointed oui in 
Sayad Shahu v. Hapi'a Begam (2), that pro. 
seedings under the Guardians and Wards 
:Aet are not intended to be summary, I- 
therefore, remand the esss to be tried 
upon Ajubrao’s application treated as sne 
both for the removal of Shrawan under 
sestion 39 and for his own appointment. 
It will ba neecssary to consider the ques- 
tion of the appointment of Ajabrao only 
if it is desided to remove Shrawan, Any 
necessary amendment, formal or otherwise, 
of the applisation will be allowed by the 
Distrie& Judge. Costa in this Oourt will 
be paid ag incurred. 
l Oase remanded, 
Ww. 0, A, S N.H 


) 1 0. W. N. 303 
0) 17 B, 560; 9 Ind, Dep, (5, a.) 366; 
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CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATR Deosre No. 1922 
or 1920, 

May 8,1922. 

Present : — Mr. Justiee Ghose. 
HRIDAY KRISHNA PAL AND OTHERS 
—PLAINTIEEÀB 
versus 
RAJANI KANTA PAL AND OTHERS 
Dvrenpaxtao— RE<PONDENTS, 


Oivil Procedure Code (Act Vof 1908),:0 XLI, r. 27 
— Evidence, admission of, in appeal——Jurisdiction, 


The power of a Court to admit evidence in appeal 
ja restricted and can be exercised only under the 
provisions of r 27 of O XLI of the Civil Procedure 
Code. [p %93, col. 2], i 

Kessowji Issur v G.I. P. Ry, Co. 31 B. 881 at p. 390; 
9 Bom. L, R 67:11 0, W, N 724 80. L. J. 5; 4 A. L, 
J. 47 M.L 1.847, 2M L, T. 435; 341, A, 116 
(P. O.), Gajadhar Prosad v. Lohia, 86 Ind. Cas. 098; 24 
C. L. J. 457, relied on. 

1f an Appellate Court allows fresh evidence to be 
taken on behalf of a, party, it must also allow the 
other party an opportunity to produce such evidence 
as they think fit to rebut the additional evidence 
adduced. Lp. 204, cola, 1 & 2.] : 


Appeal against the deerea of the Subordi-. 


aate Judge, Third Court, Tipperah, dated the 
26:h April 1940, reversing that of the Mansif, 
First Court at Ohandpur, dated the 31st 
March 1919, . 


FAOTS appear from the judgment. 

Babu Bepin Ohunder Bose, forthe Appellant. 
—The learned Judge should not have admise 
ted evidence after the arguments in the case 
had been finished on both sides, And the 
learned Judge has referred to this inad missi- 
ble evidense in his judgment. Reads 
O. XLI, r. 27 as regards the admission of 
evidence, I had no opportanity to attask 
the supplementary evidonse adducei by the 
other side and thie vitiatas the l:arned 
Judge's judgment, Refers to Kessow)i [ssur v. 
G. I. P. By, Co, (1) and Gajadhar Prosad v. 
Lohia (2). 


Babu Prokash Ohunder Mosumdar, for the 
Respondent.—-The question is to whose jote 
this strip of land appertains, The First Oourt 
relied on the evidenee of the plaintiffs. The 
plaintiffs have not besn prejudiced in any 
way by tbe admission of this additional evi- 


(1) 81 B. 881 at p. 890; 9 Bom. L., R. 671; 11 O. W. 
N. 72h 60. L. J. 5:4 A. L. J. 4014 17 M, L. J. . 347; 
2 M, L T. 435; 84 I, A. 116 (P, O.). 

(2) 86 Ind, Cay; 698 24 0. L, J, 467. 
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dense whieh ia nothing bat a judgment of tha 
Revenue Court, Kessowii Issur v.G. I. P. Ry Oo. 
(1) is of a different nature. Reada O. XLI, 
r. 27, slause (d), Civil Procedure ‘Oode, 
Refers to Hafis Abdul Kurrim v. Sri Kissen 
Rat (3) and Gopal Singh v. Jhakré Rat (4). 


The objection raised by the other side is 
of a purely teshniesal nature and should not 
be allowed at this stage. 

Mr. Bepin Ohunder Boss was not heard in 
reply. 


JUDGMENT — This appeal ia preferred 
by the plaintiffs and it arises oub of a suit 
for cjestment. The only objection taken to 
the judgment of tha Jowsr Appellate Court 
whch reverses the juigment of the Trial 
Oourt is that the lear 16d Sabordinite Jadge 
admitted evidence on behalf of the defendants 
after the arguments in the appeal had bean 
heard and judgment reserved and based his 
desision upon that evidancs. The objection 
taken is that the lower Appellate Couct had 
no jurisdietion to admit the evidense eom- 
pl ined of under O. XLí,r, 27, Oode of Civil 
Prosedure, as is did not «ome either under 
slause(a) or clause (b) of sub rule (1) ofr, 27, 
and that the learned Juige did not reeord 
any reason for admitting it as provided by 
sub-rule (2) of that rule. The order of the 
learned J adge, dated the 22nd of April 1920, 
runs thus: ' Arguments heard and judge 
ment resérved. Lat the document filed by 
the appellants be kept with the resord ". 
Or the 26%h of April the learned Judge, 
delivered judgment decreeing the appeal 
preferred to him. It may be observed that 
there is astually no order, as I gather, by 
whioh the lower Appellate Oourt admitted 
their dosument in evidance. While, however, 
prononneing j:dgment, the  leiraed Judge 
relied upon the document, which, he saya in 
his judgment, is markedExhibit H. The power 
of the Court to admit evidenea iu appeal is 
restrieted, and oan be exereised only under 
the provisions of r. 27 of O., XLI, Ooda 
of Civil Prosedura, ag has baen observed 
by their Lordships of the Privy Oounsil 
in the ease of Kessowji Issur v. G, I, P, 
Ry. Oo. (1). Their Lordships observed 
section 969 of the Coda of 


(8) 11 C, 139; 5 Ind. Deo. (N. s.) 851, 
(4) 12 0. 87; 6 Ind. Deo. (N. B.) 25, 
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Civil Prosedure of 1£82: “The legitimate 
oscasion for section 568 is when, on examin- 
ing the eviderce as it stande, some 
inkerent lacuna or defect becomes apparent, 
not where a discovery is made, -cutside the 
Court, of fresh evidence and the appliesation 
is made to import it. That is the subject 
of the separate enactment in seetion 623,” 
The .appellants also rely upon the sare of 
Gajadhar Prosad v. Lohia (2), the facts of 
whieh are almost the same as in the present 
case with regard to this question. It does 
not appear in this case, besaure nothing 
has been stated by the learned Subordinate 
Judge, as to why this evidenee was taken in. 

It is urged by the learned Vakil for the 
respondenís that this document whish pur- 
ports to be a judgment of the Revenue Court 
was produced for. the purpose of showing 
' that the plaintiffs’ evidenee with regard. to 
possession was untrue and that, it being a 
judgment, the plaintiffs sould not possibly 
adduce any evidenee in rebuttal of it and, 
therefore, the fact that this dosnment was 
admitted and relied on by the Court of 
Appeal below sould not have prejudised the 
plaintiffs in any wey and that the objection is 
untenable. It seems to me that where eyi- 
dence has been admitted in contravention of 
the provisions of O. ALT, r. 27, Code of Civil 
Proeedure, itis not for the Court of Appeal to 
_ See, whether the evidense is ineontrovertible 
. or beyond doubt but it should only be seen 

whether it ought to have been taken at that 
stage or not. Relianee has also been placed 
on behelt of the respondents on the case of 
Hofiz Abdul Kurim v. Ssi Kishen Ret (3) 
and on the ease of Gopal Singh vw. Jhalwt 
Rat (4) in support of the proposition that 
the irregularities eomplaired of on the pa:t 
of the lower Appellate Court ought not to 
. be eonsidered eufficient for retting aside the 
' judgment. I think, however, having regard 
to the rule and the.procadure followed by 
the learned Subordinate Judge, that this 
appeal should be allowed and the «ase should 
go back to the lower Appellate Court for a 
re bening of the appcal. It the Court thinks 
at the re-hearing that there is sufficient 
grourd for taking additional evidenca it 
wil do so haying regard to the prcvisious 
of O. XL, r. Z7, Civil Prosedure Code, 
ag explained in the eases clieady referred 
to. If the lower Appellate Court allows 
frech eviderse io be teken on bebalf.of the 
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defendant, it must also allow the plaintiffs 
an opportunity to produse sush evidenca 
as they think fb to rebut the additional 
evidence adducsd by the defendants. It is 
desirable, in the sircumstances of the present 
sase; that the appeal should bs» re-heard by 
some other Subordinate Judge ‘than the 
Judge who heard it previously. Oosts will 
abide. the reault, ` 
B. N. 


NAGPUR JUDIOIAL COMMISSIONER'S 
OUWRT. 

Seconp Civiu Apesar No. 141 or 1918. 
January 24, 19914, 
Present: — Mr, Hallifax, A. J.O. 
KOLHI AND oTHE88— DEFERDANTS— 
APPELLANTS 
versus 
Musammat CHO CTIB A 1 PLAINTIF. 


RESPONDENT, 
Hindu Law—Adoption -Full operation -postponed 
for two lives—Validity of adoption, 


An adoption with a condition that the adopted son 
shall not get any interest in the property of his 
adoptive father, tillafter the death of the survivor 
of two living persons, is valid. 


Appeal from the deeree of the Distriet 
Judge, Hoshangabad, dated the 19th Dacom- 
ber 1917, in Civil Appeal No. 13 of 1917, 

Mr. S, V. Deshmukh, for the Appellant, 

Messrs, M. Gupta and G. L. Galgil, for the 
Respondents, 

JUDGMENT.~—It is hard to find anything 
to say iu respect of this appeal, beyond say- 
ing that it must be dismissed. Indeed, the 
Jearned Judges of the lower Courts must 
bave found some difficulty in discussing the 
absolutely futile pleas of the defendants 
as gravely and es seriously as they did. 
There is just one point which may be mən- 
tioned. It is embodied in the worda of the 
first ground of appeal, bat had to be brought 
to the notice of the learned Counsel for tha 
appellants. He was arguing that. any eon. 
dition cf postponement aitashed to an adop. 
tion would be invalid, but the cases, in which 
a man has made an adoption with a condition 
that the adopted son shall get no interest 
in his property during his lifetime and a 
widow had adopted a son to her deseised 
husband with reservation of her own life- 
interest in the property, are innumerable, I 
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hava nob, however, coma across a saga befora 
in whieh the full operation of the adoption 
is postponed for two lives, both alraady in. 
existenae. 1f, however, if can be postponed 
for one life, there seema no reason why it 
sould not equally be postponed till after the 
death of the surviyor of two living persons. 
The appeal is dismissed and the appellants 
must pay all the aosts. 
Appeal dvsmissed, 


CALOUTTA HIGH COURT. 
' APPEAL FROM APPELLATE DgoRkE No. 
9954 or 1919. 
April 3, 1922, 

Present :—Justiae Sir John Woodroffe, 
Kr., and Mr. Justice Ghose. 
SARAT CHANDRA DE— DEFENDANT 
No. 1—À»PxLLAMT 
ter5us 
MONORAMA DEBI-—PLAINTIFF AND 
OTHERS F vo forma DEFENDANTS— 


2 § . ResPow DENTS. 


" Landlord and Tenant—Occupancy holding, non. 
transferable— Sale only of share, if entitles landlord to 
khas possession—Abandonment—Payment or offer of 
i of rent by tenant, efect of. 


A gale only of a share of a non-transferable oocu- 
pancy holding does not entitle the landlord to khas 
possession unless it is shown that there has been 
an abandonment. !p. 896, col. 2.) 

There can be no abandonment of a holding where: 
there has been all along payment or offer of payment, 
of rent by the tenant. |p. 298, cols. 2.) 


Appeal againat a desrae of the Officiating 
Subordinate Judge, First Court, Mymensiagh, 
dated the tOth of Jnly 1919, modifying 
that of the Munsif, Iswargunj, dated tho 
12th July 1918, 

-FACTS appear from the judgment. 

Babu Tarık Ohanira Chatarsburtty (with 
him Babu Profulla Ohandri Ohatar iburtiy), 
for the Appellant.—The defendant No. 1 is the 
appellant. I am the purehaser from an 
oecupaney ratyat, There was an usufraatuary 
mortgage in 1912 in my favour. 
lord died in 1915. The lands adjoin the 
house of the landlord I was in possession 
to the knowledge of the landlori and rent 
was reseived by him from 191:.15, The 
sale in my favoar took plica on 64h Augast 
1915. I4 haa bean found that I esnsalted 
the father of the plaiatif, Har father waa 
looking after her. My purshase was eon. 
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sented to by him ‘and he settled the nazar 
at Re. 85. Upon his assuranse the kobala 
‘was registered. Ths deed professes to trans- 
fer 15 annas of the holding to me. On 
2nd June 19 4 a Ful Bench of this Court 
had desided that tbe landlord could not 
‘evist if a portion of the oeeupancy holding 
is sold and there is no abandonment. This 
point was entirely missed by the Oourts 
balow. I submit my purchase of a share 
pf the holding can thus bs explained, Then 
the landlord refused resognition. In Febru- 
ary 1917 there was a partition between 
myself and my vendor who granted 
sub lease of his  one-anna share on 
20th Mareh 1917. The present suit wag 
brought on lith May 1917, The lower Ap- 
peliate Court says that these documents are 
spurious and sham transactions, Conseding 
that to be true, how docs it affeot my 
purehase in 1915. It has been held that 
there has basen no abandonment. Ront 
for all these years have been paid and de- 
posited in Court, First Court dismissed the 
suit on these grounds. Ths Appellate Court 
says that the sale was of tha entire holding, 
I submit it is not open to the Cours to 
pay that in face of the ease made ont by 
the parties. Refers to Kabil Sardar v, 
Ohunder Nath Nag Chowdhry (1), Dayamoyt 
v. Ananda Mohan Hoy (2), Puraa Chandra 
Trivadi v. Ohandra Mont Dasi (8) and 
Mohsenuddin v. Bhagaban QAhandra (4), 
I am perfectly within my rights to avoid 
eviction by purahase of a portion of the 
occupansy holding. Rafers to Bullgvant v. 
Aticoney-Gensral for Véctoréa (5). In that sase 
there were voluntary sonyeyances to evade pay- 
ment ofduties under the Statute. It was hald 
that there wa3 nothing ilegal or improper 
in that. On the landlord’s own showing the 
entira holding was not sold. ‘Than a3 to 
abandonment, both Courts have teld that 
there was no abandonment, I sabmi5 the 
decree i) manilfestiy wrong.  Hsfer3 ta 
Monohar Pal v. Ananta Moyee Dasya (6), 
Then as regards my condust, plaintiffs father 

(1) 20 C. 690; 10 Ind, Deo. (x. s.) 399, 

(2) 27 Ind. Cas. 61; 18 C. W. N. 971; 42 0, 172; 
20 0. L, J. 62, 
gor 88 Ind, Cas. 40; 20 C. W. N. 586; 23 O.L J, 

(4) 61 Ind. Cas. 443; 92 0, L, J. 286; 20 C, W.N, 
29; 48 C. 605 AF. B.! 


(5) (1901) App. Cas. 198; 70 L. J. K. B. 645; 84 L, 
T. 737; 50 W. B. 15 17 T, b, B. 453. 


(6) 29 Ind, Cas, 198; 17 C. W, N, 802 at p, 804, | 


b96 
PARAT CHANDRA DE t, MONORAMA DEBY, 


was a eo-execntor to the Will of the plaintiff's 
husband. He consented to my purchase, 
he settled the sêelams and in fast everything 
was done to his kvowledgse. Refers to 
Ahmad Yar Khan v. Secretary of State for 
India in Council (7), Municipal Corvora- 
Hon of Bombay v. Secretary of State (8) I 
submit the plaintiff ia bound by the sondnob 
of the co-exeentor. ber father. 

Babu Birendra Kumar De, for the Respond- 
ent, The finding is tbat there has been no 
abandonment within the meaning of seation 87 
of the Bengal Tenancy Act. It has been 
found also that the money belonged to the 
purebaser but it was offered through the 
vendor, There is the finding whieh they 
eapnot go bebind, that the entire holding 
was sold. The mere mention of 15.annas in 
the document wara mere device. Plaintiff 
as landlord can show that it is a mere devise, 
` [Guoss, J.—But the devies is supported by 
law." l | 

.Here the finding is sonclusive that 16-annas 
was acld, 

(Guosr, J.—OCsn youadd to the terms of 
a document of sale? 

Refers to section 92 of the Indian Evi. 
dence Ast. That does not affect the plaintiff 
at all, The purehaser is in possession of 
the entire holding and the original tenants 
have left living on the land and haa left 
the village. Therefore, the landlord is ad. 
mittedly entitled to khas possession secord- 
ing to the Full Bench decision in Dayamoyi v. 
Ananda Mohan Roy (2). Therefore, the ques- 
tion of abandonment has no importanee at 
all. Section 87 of the Bengal Tenaney Act 
is not exhaustive as to the methods of 
abandonment. Refers to Matookdhari Shukul 
v. Jugdip Narain Singh (9) as regards con- 
sent by pleintiff' father, the question eould 
not arise if tbe sale be of 15 annas, 

Babu Tarak Ohandra Ohakraburity replied 
in brief. 

JUDGMENT,--In this ease there is both 
an appeal and a cross objeation. The 
First Court diemissed the suit and the 
Subcrdinate Judge deereed the suit in 
part, that is, as against the defendant who 
was Geseribed ss prinsipal defendant No, 


Bom. L. R. 505; 8 Sar. P. O. J. 89 (P, O.). 
(8) 29 B. 580; 7 Bom. L, R. 27 " 
(9) 28 Ind, Cas, 848, 18 O, W. N, 1819; 21 O, L, 
de 261, 
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1 and dismissed the suit as against the 
rest. Against this dismissal against the 
rest of the defendants the ercss objection 
is directed. The question to be desided 
in this appeal is whether there was or 
was not a sala of the entire holding. If 
there wan a gale of the entire holding 
then there is no question as to the land. 
lord's right to khas possersion. That is 
the decision which has been adopted by 
the Subordinate Judge. 

It has been contended before us that 
we are bound by his finding on this 
ques'ion as being one of fset. We do 
not think in the eireum*tanecs of this oase 
that it ean be eonsidered ai a finding 
only of fast. The doeucent whieh eon- 
veyed tbe property eonvaysd only 15 annas 
of it. In my opinion the Sabordinate Judge 
was in error in holding that there had 
besn a sale of the whole holding. T nere 
was iu fact, as the document shows, a 
sale only of a share of theholdiag. That 
being s», there being a sale of a share 
of the heliing the landlord was not ov- 
titled to khas possession unless if was 
shown that there had been an abandon. 
ment. As regards thia the learned Sub- 
ordinate Judge's finding ia hardly consiste 
ent with some other part of his judg. 
ment. He found that there had been no 
abandonment of the holding. Nor ean it 
ba said that there has been an abandon- 
ment of the holding in tha faca of the 
fast that there has been all along payment 
or offer of psyment of rentby the tenant. 
This disposes of the appeal. 

As regards the  cross.objection, it de- 
pends upon the decision we come to in 
the appeal and having regard to our de- 
aision in the appeal it must nesessarily 
fail. 

We, therefore, deeres 
dismiss the cross objsetion, The appeal: 
will be deoresd with costs. As no exira 
time was taken by the discussion of the 
cross-objection there will ba nò order as 
to eosts in the eross-objestion. 


the appeal and 


B, N. 
Appeal dismissed, 
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LAHORE HIGH COURT. 
SECOND Orvin Apreat No. 1281 or 18106. 
June 4, 1920. 
Present; — Mr. Justice Soott. Smith and 
Mr, Justice Abdul Raoof. 
KISHEN CHAND AND ANUTBER 
~~ PLAINTIFFS — ÁPPELLARTS 
versus 
BEHARI MAL AND OTHERA— 
Drvewva’ Ta— BvrgronpgNTS. 

Hindu Law- Partiton—Partial partition —Pre. 
sumption—Onua of proof. 


Where a partial partition of the property of a 
joint Hindu family is admitted, the presumption ig 
that there was s complete partition embracing the 
whole of the family property; where, therefore, it 
is subsequently alleged that some property is still 
undivided, the proof of such allegation rests upon 
ihe person making it. 

Narayan Babaji v Nana Manohar, | B. H.O. R. (A. 
©. J.) 162, Bhola Devi v, Mohkam Chand, 48 Ind. Cas, 
784; 121 P. R. 1918, relied on, 

Second appeal from a desres of the Ad. 
ditional District Judge, Amirtsar at Gurdas- 
pur, dated the 12th Jannary 1916, reversing 
that of the Subordinate Judge, Second Olass, 
Amritsar, dated the 28th July (914, 

Messrs. D, O. Ralli and Mehr Chand and 
Mr. N. O. Mehra for Hon'ble Bakhshi Sokan 
Lal, i$. B., for the Appellants. 

Bakhshi Tek Chand, for Jiwan Lal, 


Respondent, 


JUDGMNENT,—— This is a sesond appeal from 
the order of the Additional Judge, Amritsar, 
dismiasing plaintiff's suit for poseesaion, by 
partition, of ‘one fourth of certain shops 
situated at Amritear and also for a share in 
sertain sums of money. The point on which 
the decision of the suit mainly depended waa 
whether there had bsen a partition of the 
family property between the plaintiffs on the 
one hand and their uncle Jiwan Mal and their 
brothers Hazarimal and Mangal Das on the 
other. The plaintiffs in their plaint admitted 
that a part of the familyproperty had already 
been divided but alleged that the property of 
whieh they now claimed a share had not been 
divided. 

The First Court deereed the elaim, holding 
that there had been na eomplete partition of 
the family property. The lower Appellate 
Court held that, as the plaintiffs had ad- 
mitted a partial partition, the onus of proving 
that there was not a somplete partition lay 
npon them ahd that they had not dissharged 
it, It, therefore, set aside the order of the 
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Trial Court and -dismissed the suit, The 
plaintiffs have filed a second appeal in this 
Court and it is argued on their behalf by 
Mr. Ralli, Advocate, that the onus is really 
upon the defendants to show that the 
partition was a complete one. Mr. Ralli 
admits tbat he ean show no direst authority in 
support of the proposition that when a partial 
partition of the property of a joint Hindu family 
is admitted, the onus is on the party alleging a 
eomplete partition to prove it. On the 
contrary there is ample au‘hority against 
this proposition, In Mayne’s Hindu Law, 
8th Edition, at page 689 we find the follow- 
ing: "Where there has been a partition at 
ell, the presumption ix that it was a complete 
one and that it embraeed the whole of the 
family property. Therefore, if property is 
afterwards found in the exclusive possession 
of one member of the family, and it ig 
alleged that such property ia still undivided 
and divisible the proof of sush an allegation 
rests upon the party making it." Similarly 
in the Hindu Oode by Gour at page 700 
we find Art, 148 laying down that every 
partition is presumed to bs complete both 
as to the person and the property, This 
view was taken so long ago as 1870 by the 
Bombay High Oourt in the ease reported aa 
Naragan Babaji v. Nana Manohar (1), The 
same view was taken in Bhola Devi v. 
Mohkam Ohand (2), We, therefore, have no 
difficulty in agreeing with the learned Disc 
trict. Judge that the onus lay upon the 
plaintiffa to prove that the partition was not 
a eomplete one. He says that the plaintiffs 
have prodused no evidence whatever to prove 
this; and Mr. Ralli has been unable to refer 
us to any evidenee on. the resord of the 
present ease in support of it. He haa refer- 
red to two suits brought by Jiwan Mal and 
Hazari Malin 1911 whieh were mentioned 
by the Trial Oourt, but we do not think that 
these suits show in any way that ihe original 
partition was nota somplete one. He has 
slao referred ton eopy of an entry in Jiwan 
Mal's bah? which is on the resord of one of 
these eases which refers to a partition of 
eertsin debts and ornaments and states that 
the property at Amritsar is still joint. The 
dosument has not been proved by any 
evidenee in the present case and we note that 


m 7 B. H. O. R, (A, C. J.) 158, 
(2) 48 Ind. Cas, 784; 121 P, B. 1918, 
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itis written in Pereian cbarasters by one 
Vir Bhan, and though Jiwan Mal signed in 
Hindi he stated that be did not know that 
any mention had been made of the property 
at Amritsar untilafterwarda and that this 
had been fraudulently entered by Vir Bhan. 
There is no proof that Jiwan Mal got this 
entry made, and plaintiffs in their replieation 
eaid they knew nothing about this entry and 
did not rely upon it. The lower Appellate 
Court ia perfeet]y correst in our opinion in 
atating that there is no evidenea on the 
record to prove that the partition was not a 
complete one. 

We assordingly dismiss the appeal with 
eoats- : 

wed. A. 

Appeal dismissed, 


OALOUTTA HIGH COURT. 
APPRAL YROM APPELLATE Decree No. 
1544 or 1920. 

Marsh 15, 1£22. 
Present: — Mr. Justice Newbould. 
BROJENDRA KISHORE ROY 

CHOW DHU RY —P.LAINTIPF —APPELLANT 
versus 
Sheikh SOMAR ALI—Davexpant— 


R&-PONDENT. . 

Res judicata—Rent-decree—Rate of reni—Presump- 
tion arising from entry in the Record of Rights, rebuttal 
of , 

A rent-decree may. not be res judicata in the sense 
that it finally decided the rate of rent between the 
parties but itis resjudicata that for the years for 
which that suit was brought the rent was the amount 
then found. Hence the decision may be sufficient to 
support a finding that the presumption arising from 
an entry ‚of a different rate of rent) inthe Record of 
Rights has been rebutted. [p. 299, col. 1.] 


Appeal against a decree of the Sub- 
ordinate Judge, Fourth Court, Mymensingh, 
dated the 12th Marsh 1920, affirm'ng that 
of the Munsif, Sseond Oourt at Netrokora, 
dated the 12th August 1919, 

FAOTS appear from the judgment. 

Dr. Sarat Chandra Pasak (with bim Babu 
Ramani Mohan  Qhattèrjeė), for ‘the Appel- 
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lant.— The only question involved in this case 
is about the rental of the tenancy. I aubmit 
that the desision of the learned Settlement 
Offiser is not res judicata. Under meetion ll 
of the Civil Proeednre Code it cannot be held 
to operate aa res judicata. Thera war, as a 
matter of fact, no decision. The Judge did 
not purport to pass a decree on decision of 
the point. It was a judgment on admission. 
The learned Judge in the Appellate Court ia 
wrong in thinking that section 105 case 
aonsidered Only the excess. Reads section 
105, Bengal Tenancy Act, and also seetions 
105 A 106, 107, Bengal Tenanay Act. The 
decision of the Settlement Officer in sestion 
105 proaeeding as to rent is final. The Court 
is in error when it treats this as presumptiye 
evidenee. The question eannot be re opened 
after the final decision by the Settlement 
Officer, 

Babu Profulla Ohandra Ohakrabariz, for the 
Respondent.— Section 105 ease was limited to 
excess of area only, the whole rental was not 
the subjeet-matter of the suit. My friend 
must bring forward the decision in seation 
105 case. I submit that the presumption 
arising from the entry in the Record of Rights 
has been amply rebutted, 

Dr. Sarat Ohandra Basak in  reply— 
I rely on section 107, Bengal Tenaney 
Act, and not on rection il, Civil Pro. 
sedure Code. When the Revenue Offiser 
&lopted in his judgment the entry in the 
Reeord cf Rights that desisionis fina! and 
eonslusive between parties under seetion 
107, Bengal Tenaney Act. And that rent 
sannot be varied by saying that the rent was 
Bo much in previous years. The previous 
judgment san have no operation in view of 
the decision in sestion 105 case. 

JUDGMENT.—This appeal arises out of 
a rent- suit and the only question in dispute 
is the amount of rent payable. The plaint. 
iff relies on a desision in a sase under 
cestion 105 of the Bengal Tenancy Act. 
The defendant relies on a deeision in a suit 
fcr rent fov the yeara previcus to those for 
whish rentis elaimed in the present suit, 

The appellant has taken baek from the 
fle of the lower Court the judgment 
delivered in eection 105 ease, Consequently 
I have before me only the statement by 
the lower Court of the purport of that judg. 
ment. From thatit appears that in that 
«aso the only point whieh the Revenue 
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Offigger had to consider was what/additional 
rent was to be -allowed for the exee:s area. 
If tbat wes the only point desided it is of 
no help to the appellant that. the rent of 
the ‘original area was reeorded at the conolu- 
sion of that ease at.the same amount as 
it had been recorded in the khotian. The 
lower Oourts have held that the presumption 
arising from, the entry in the khatian was 
rebutted by the deeree in the previous rent- 
tuit in whieh the rateof rant was held to 
be that admitted by the defendant. Ib is 
eontended that the lower Appellate Court 
was wrongin holding that the deoree operated 
BS res judicata, It may not be res udicata in 
the sense that it finally desided the rate 
of rent between the parties. But it is 
ves judicata that for the years for which 
that anit was brought the rent was the 
amount then found. That decision: is sufi- 
sient to. support the fincing that the pre- 
sumption arising from the entry in the 
Record of. Rights has been rebutted. 

I aeeordingly- dismiss the appeal with 
costs. 

B.N, 

Appeal dismissed. 


LAHORE HIGH COURT. 

Srcoxp Civit Apprau No. 1587 or 1916, 

June 28, 1920, 
Present: —Mr, Justise Scott. Smith and 
Mr. Justiae Dandas. 
NAND SINGH--DxerENDANT— 
APPELLART 
versus 
Musammat DHAN KAUR, aan 
REPRESENTATIVE OF GURBAKSH SINGA, 
DECE: SED, akD OTHETS— PLaINTIFF4— 
Respew: NTA, 

Oustom— Widow, act of, prejudicing estate— Orea. 
tion of occupancy righis—Reversioner, position of— 
Adverse possession against widow—Reversioner, whe- 
ther affected, 
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An act of a widow prejudicing the estate of her 
deceased hnsband is not binding on the reversioners 
except for the life of the widow, and the reversioners 
are not bound to contest the widow’s act during her 
lifetime, [p. 800, col. 2.] 


The creation of ocoupanoy rights by a widow, 
being a transfer of valuable rights, can be challenged 
by the reversioner. [p. 300, col. 2,] 


Although possession may be adverse against a 
widow, it is not adverse against a reversioner during 
her lifetime. [p. 800, col. 2] 


Sesond appeal from a deeree of the Dis. 
trict Judge, Ludhians, dated the 4th April 
1916, affirmirg that of the Sabordinate Judge 
Sesond Olass, Ludhiana, dated the 23rd 
October 1915. 


Mr. Kanwar Naratn, for Sardar Sewa Ram 
Stngh, fortbe Appellant, 
Bakhshi Tek Ohand, for the Respondents. 


JU DGMENT.—The brief facts of the ease 
out of whieh the present second appeal arises 
are as follows: Budh Singh, the proprietor 
of the land in suit died a great many 
years ago, it is eaid before 1272, leaving 
two widows, Musammat Ohand Kaur and 
Musammat Nand Kaur, the last of whom, 
Musammci Nand Kaur, died in 1912, Sawan 
Singh was the ccsupancy tenant of the land, 
He died on the 22nd May 1892. On the 14:h 
Ostober 1890 Sawan Singh executed a deed 


. of adoption in which he resited that he had 


brought up Nand Singh and had treated him 
as his son and that Nand Singh shonld be heir 
efter his death. After Sawan Singh’s death 
mutation of his otcupanoy rights was sanction- 
ed in favour of Nand Singh on the 20th 


. March 1893. Sawan Singh's collaterals object. 


ed to the mutation ard were referred to a civil 
In 1907 they instituted a suis whieh 
was dismissed on the ground that the eommon 


` aneestor of themselves and of Sawan Singh 


was not. proved to have ossupied the land. 
After the death of Musammat Nand Kaur 
the present plaintiffs, as reversioners of Budh 
Singb, sued for posssssion of the land. The 
Courts below have held (i) that Nand Singh 
was appointed an heir aesording to eustom 
by Sawan Singh and that this enstomary 
adoptior, according to Hindu Law, did not 
givehim any right to sucseed to Sawan Singh’s 
occupaney rights; and (2) that the plaintiff's 
egit having been brooght within twelve years 
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of the death of the Musimmat Nand Kaur, 
the widow of the last male proprietor, is 
within time. 

The first point urged by Mr. Kanwar 
Narain in arguing the esse on behalf of Nand 
Singh, appellant, is that the most important 
question in the ease was whether the adop. 
tion of Nand Singh was a formal ona aecord- 
ing to Hindu Law or merely the eustomary 
appointment of an heir. He urges that the 
plaintiffs admitted the adoption and that, 
therefore, his elient'a Counsel in the Trial 
Court closed the evidence onthe point. He 
says that the Trial Court presumed that only 
a eustomary adoption was alleged. We 
have examined the pleas of Nand Singh, and 
we find that there was no plea by him that 
his adoption was a formal one assording to 
Hindu Law. The parties are Jats of Ludhiana 
Distriet and, therefore, the prima facie pra» 
sumption is that Nand Singh was merely 
appointed an heir aseording to eustom. In 
a subsequent oral statement Nand Singh said 
that he did not know whether his adoption 
was a eustomary one or & formal one ascord- 
ing to Hirdu Law, bot he admitted thatin 
matters of inheritance he followed eustom 
and not the Hindu Law. We think that, 
under allthe cireumstanees of tbe ease it 
was insumbent upon Nand Singh, if he relied 
upon a formal adoption, claarly to allege that 
aueh bad taken place. We have no doubt 
that there was no intention whatever on the 
part of Nand Singh to allege a formal adop- 
tion, and we see no nesessity for remanding 
the case in order that there may be any farther 
inguiry vpon this point, 

The seeond point is whether the pleiotiffs' 
suit is barred by time, Mr, Kanwar Narain 
on bshalf of the appellant has referred us 
to the definition of “landlord” in section 
4 (6) and (7) of the Punjab Tenan-y Aet. 
We agree with him that there ean be no 
doubt that Musammat Nand Kaur and 
Musammat Chand Kaur were landlords within 
the meaning of the Tenaney Ast. He next 
went on to urge that the widows by not 


sving to onst Nand Singh allowed Lim to 


: gequire the rights of an oscupaney tenant, 
He urges that they kad six years within 


which to sue Nand Singh for a deslara- ' 


tion that he had not ocsupaney rights and 
that not having done so his rights sane 
not be called in question. He has nof, 
however, referred to any .anthority in 
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support of the proposition that this inaetion 
on the part of the widows would bind 
the reversioners after their deaths. When 
Bidh Singh, the proprietor of the land, 
died, his estate vested in his widows on the 
usul life-tenure, Any ast of their’s prejudic- 
ing the estata would not be bindingon the 
reversionera exc3pt for the lives of the 
widows. There is also elear authority for 
the proposition that the reveraioners were 
not bound to eoatest tha widawa’ path; 
during the lattev's lifetime. They ‘could 
wait until the estate fell into possession 
after the death of the las! survivirg widow 
and then bring a suit. Ia sonsaquenss cf 
our finding that Nacd Singh was not the 
formally adopted son of Sawan Singh, it ig 
eleac that urvon ths Iatter’s death the 
occupapney rights determined. : How then 
did Nand Singb:asquire oesupanoy rights P. 
He must have asqnired them by a fresh 
ast of the widows, They eithsr allowed 
him t» remain in possession as an ocoupiney 
tenant or they sonferred ocsupaney rights 
upon him. ít was held by a Division 
Benth of the Ohief Court in the ease reported 
as lehar v. Sundar (1) that the ereation 
of osenpansy rights beinga transfer of valu- 
able rights, sou'd bs challenged by the 
heira in aesordanes with the well'recognizsd 
prinsiples of Customary Law. If then it 
be considered that the widows created 
occupaney rights in favour of Nand Singh this 
act cf theirs cin be shallengad by the heirs 
in accordance with custom. If it be held 
that Nand Singh'a possession was adverse 
to the widows and that he aequired rights 
as against them, atillit ea^not be held that 
this possession was adverse against the 
reversioners during the lifetime of the 
widows. See in this sonneation the Law 
of Limitation by Rustomji, 2ad Edition, 
page 450, where the authorities in support 
of this proposition will be found eollected. 
The law allows the reversioner 12 ysara from 
the female heirs! death under Art. 141 of tha 
Limitation Aet and it is neither in her 
power nor in the power of any person 
claiming through or against her to abbreviate 
that period. Whether then i$ bes held that 
the widows eonferred ccoupaney rights upon 
Nand Singh or heasquired those rights ag 


(1) 48 Ind, Cas, 808; 126 P, R. 1918, 
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_ against them by adverse possession, the 
suit of the  reversioners haying been 
brought within 12 years of the death of the 
last surviving widow is within time. 
“We asoordingly dismiss the appeal with 
costs, 

The First Court dirested the parties to 
"bear their own eosts and this order was 
maintained by the lower Appellate Court. 
' Bakhshi Tek Ohand has filed eross objections 
in regard to thia on behalf of the plaintiffs. 
‘He, however, does not press them before 
‘us and, taking all the circumstances of the 
case into consideration, we see no reason to 


interfere with this part of tbe order. We 
accordingly reject the eross-objestions, 
W. 0, A. & X, B. Appeal dismissed. 


OALOUTTA HIGH COURT. 
APPEL Fxom Ospek No. 191 or 1921. 
April 24, 1922. 

Present :-—Mr. Justice Walmsley and 

. Mr, Justise Ghose. 
GANGARAM MAJHI AND OTHERS-— 
l APPELLANTS 

versus 
BAMAPADA MAHAPATRA—Resroxpunr, 

Bengal Tenancy Amendment Act (II B, C. of 1918), 
& 45H, sub.s, (2*, A&F— Power of an aboriginal to 
effect a mortgage of his holding to a non-aboriginal, how 
restricted — Permission of Collector, if can enlarge that 
power. 


The power of an aboriginal to effect a mortgage of 
his land is restricted by the provisions of section 49E 
sub-section 2) of the Bengal Tenancy Act as amend- 
ed-by Act II B. C. of ,9.8 under which such a 
tenant is empowered only to make a complete usu- 
 fructuary mortgage of his Jand, and the permission 

of the uollector under section 49F of the Act cannot 
enlarge the power of the aboriginal to effect a mort- 
gage of his holding in any other way than by a 
complete usufructuary mortgage, 

Appeal against an order of the Distrist 
Judge, Bankura, dated the 2nd of April 
1921, reversing that of the Munsif, Khatra, 
dated the 20th of December 1920. 

FAOTS appear from the judgment. 

Babu Narendra Ooomar Bose, for the Appel- 
lanta,—The restristion imposed by sestion 49E 
eub-seetion (2) of the Bengal Tenancy 
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Amendment Act, II of 1918, is applieable 
only when the mortgage is by an aborigi- 


nal to another aboriginal, But when 
the aboriginal is unahle to effect a 
mortgage to another aboriginal, then the 


OCollestor ean permit him to exeaute a morte 
gage to a non-aboriginal. In the latter 
casa the permission need not be limited to 
one kind of mortgage, namely, a complete 
nsufrustusry mortgage. The Colleetor can 
permit him to exesute any kind of mortgage, 
and a simple mortgage executed by an ab- 
original in purananes of the permission of 
the Oollector is a perfestly valid mortgage, 


Babu Rishindra Nath Şarlar, for the Rer. 
pondent.—Tbhe permission of the Collector ss 
contemplated by sestion 49 F, sub-section 
(1) (a) of the Aet, ean enlarge the powor 
of the aboriginal only with regard to hia 
choice of the mortgage. Under section 49E 
(2) of the Act the aboriginal is empowered 
only to make a complete nusafrustüary mort. 
gage of his holding. Toe permission of the 
Oollector sannot remove this restriction with 
regard to the kind of mortgage that san be 
exesuted by an aborigiaal. 

Babu Narendra Ooomar Bose, replied. 


JUDGMENT,—In this sase, the sole 
question is, whether the adjustment of a 
desree by way of a simple mortgage made 
by an aboriginal of his holding is valid 
having regard to the provisions of seetion 
49 E, cub-sestion (2) of the Bengal Tenancy 
Act. It appears that the mortgage was 
made to a non-aboriginal with the sonsent 
of the Collestor as provided by seetion 49F' 
sub sestion (1) (a) of that Ast, The learned 
Distrist Judge has held that, under the 
provisions of eeetion 49F, the Oollaetor could 
only grant permission to an aboriginal to 
effeat a transfer of his holding to 8 non. 
aboriginal if the aboriginal is unable to 
mortgage his land to another aboriginal as 
provided in sestion 45H, sub sestion (1) of 
the Ast. The learned District Judge has, 
however, held that the power of an aboriginal 
to effech a mortgage of his land is restricted 
by the provisions of sestion 49H, sub-section 
(2) of the Act under which sush a tenant 
is empowered only to makes a cimplete 
usufrustuary mortgage of his land and the 
permission of the Oollestor cannot enlarge 
the power of an aboriginal to effect a mort: 
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gage of-his' holding in ‘any other way than 
by a complete usufrustuary mortgaga. We 
think the learned District Judge is right 
in hia interpretation of the provisions of 
the sestions of the Bengal Tenancy Ast 
referred to above. The appeal, therefore, 
fails and must be dismissed with sosts. 
We assess the hearing fee. at one gold 
mohur 


B. Ni 
Appeal dismissed, > 


LAHORE HIGH COURT, 

Civi, APPEAL No. 869 of 1919. 
May 31, 1920, 

Present: —Mr, Justiee Shadi Lal, 

| Obief Justise. 
RATTAN SINGH agp OTHERS —P BTITIONKRS 
versus 
Chaudhri RAJ SINGH AND ANOPHER— 

RESPONDENTS, 

Succession Certificate Act (VII of 1889), s. 1 (4)— 
Will not governed:by Succession Act or Hindu Wills 
Act—-Succession Certificate, grant of, to emecutor— 
Jurisdiction—Sub-Judge, Second Class, invested with 
powers of - District Court~Jurisdiction to entertain 
application for collection of debts ewceeding Rs, 6,000. 


Section ! (4) of the Succession Certificate Act does 
not preclude the executor of a vill, to which neither 
the Succession Aot nor the Hindu W ills Act applies, 
from obtaining & certificate under the Succession 
Certificate Act, authorising him to collect debts due 
to the deceased, The mere fact that the executor 
might have applied for Probate of the "villis not 


an adequate ground for refusing to entertain his | 


application & Succession’ Certificate [p 302, col, 
2; p. 303, col | 

Where a Sub. Judge of the Second Class is invested 
with the functions of a District Court under the 
Succession Certificate Act, and no restriction is placed 
on the limits of his jurisdiction, he is compatent to 
entertain. and adjudicate upon au application for 
a Succession ‘ertificate involving debts the amount 
of which exceeds Ra. 6,000. [ p. 803, col, 1.] 


Petition, under section 44 of Aat VI of 
19:8, for revision of an order of the District 
Judge, Delhi, dated the 4th August 1919, 
reversing that of the Sub.rdiaate Judge, 
Delhi, dated the 25th Fabruary 1919, 
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Lala Durga Das, for the Petitioners, 

Lala Moti Sagar: R. S., for Kaj Singh and 
Lala Kishen Dayal, for Musammat Ram Kaur, 
Respondent. 

JUDGMENT.—The learned District Judge 
dissenting from the Subordinata Judge has 


. found that the Will propounded by the re- 


spondent, Raj Singh, was duly exesuted by the 
deeeased Nanu Singh, and that the latter 
had a disposing mind. . Upon the strength 
of that Will the respondent in undoubtedly 
entitled to eollest the debts due to the decess- 
ed, and the.learned Judge has nsanrdingiy 
granted bim a Sneeession Certifisate in respect 
of those debts, 

Mr. Durga Das. for the potibicnans contends 
that the Sabordinate Judge had no jurisdiation 
to entertain the application for Succession 
Oertifiente, and bases his sontention upon two 
grounds: 

(1) That the respondent should have asked 
for a Probate of the Will, and conld not make 
an applisation for a Suecassion Certificate; and 
(2) that as the debts exceeded Rs. 5,000 the 
Subordinate Judge, who was only a Subordi- 
nate Judge ofthe Seeond Class and eould 
not entertain a sait the valus of whieh exceed- 
ed Rs. 5,000, was not.eompetent to adjudicate 
upon an application fora Suesession Certificate 
in respest of debts exeesding in amount the 
limit of his pecuniary jurisdiction. ` 

In connestion with the first objestion, my 
attention is invited to seation 1 (4) of the 
Suecession Certificate Aet, VII of, 1889, 


whieh enacta that a. certificate; shall 
not ba. granted) with respsst to any 
debt or seourity to which a right ean 


be established by Probate or Lettera of 
Administration under the Indian Succession 
Ast, 19565, or by Probate of a. Will to. which 
Hindu Wills Aet, 1870, applies; or-by Lottera 
of Administration with a copy of sueh a Will 
annexed. Now, it is admitted that. neither 
the. Indian; Succession Aet nor the Hindu 
Wills Aot- applies to the Will in question 
and I hava not the least doubt that the 
words "Such a Will" in, the. eonoluding; 
olansa of the afores.id sub-seation refer to 
a Will to whieh either the Indian Suscession 
Ast or the Hindu Wills Ast applies. Ifany 
authority on, the subject were needed, I would 
oito the judgment of the Bombay High Oourt 
in Dave, Liladhar Kasstram. v. Bat Parvati 
(1) and the. judgment of .the Allahabad 


(1). 18. B, 608; 9 Ind, Deo, (N. s.) 914, S 
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High Court in Jamna Kuar v. Daulat Raz 
(2). It ie, therefore, elear that section 1 
(4) of the Suscession Certificate Aci did 
not preclude respondent from obtaining a 
gertificate under the Aet, and the mere faat 
that he might have applied for a Probate 
is not an adequate ground for refusing to 
entertain his application for a Suscession 
Certifieate, vide Kalidas Fakirchand v. Bai- 
kamali (3). 

As regards the objection based upon the 
faot that the Subordinate Judge's peeuniary 
jurisdietion in respect of suits was limited 
to suits of the value of Rs, 5,000 or less, 
it is sufficient to say that sestion 26 of the 
Suscession  Certifiaate Act empowers the 
Losal Government to invest any Court inferior 
in grade to a Distriet Court with the func. 
tions of a Districs Uourt under the Act, and 
that where an inferior Court has been so 
invested, it has consurrent jurisdistion with 
the Distriet Court in the exercisa of all the 
powers eonferred by the Ast upon the Distriaf 
Court. Now, itis admitted that the Local 
Government has by a Notifieation in the 
Offieial Gazstte invested the Subordinate 
Judge of the Sesond Class with the functions 
of a District Court under the Aet, and there 
is nothing either in the Notifieation or in 
the Ast whish limits the jurisdiction of the 
Subordinate Jndge to the hearing of applica- 
tions involving debts the total amount of 
whieh dogs not exseed Rs. 5,0u0. Ascord- 
ingly I am of opinion that the Subordinate 
Judge was entitled to entertain and adjudicate 
upon the appl-cation made by the respondent, 
and his proseedings: sannot, Lherefore, be 
regarded as coran non Judice. : 

The judgment of the learned Distriat 
Judge shows that he has, upon a survey of 
all the facts and cireumstances of the case, 
some tothe sonslusion that the Will was 
duly exeeuted. by the deseased; and there 
ean be no doubt that the respondent being 
the sole exeoutor is entitled to colleat the 
debts, It was unnecessary for the Oourt 
to go into the question of the validity of 
the Will becanse the precesdings under 
the Succession Oertificate Act are of a 
summary nature, and the only thing which 
the Court was required to decide in summary 


(2)2 A. L. J. 126, 
(3) 16 B, 712; 5 Ind, FDea.i(n, 8.) 953. 
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manner was whether the respondent hada 
prima facie right to collest the debts, vide 
section 7 of the Snecession Certifisste Ast. 
It is to be observed that the dasision of the 
Court under the Ast upon a question of 
right does not bar the trial of the aame 
question inany suitor in any other procsed- 
ing between the same parties. 

For the aforesaid reasons I am not 
prepared to hold that any valid ground for 
my interference on rawision has been made 
out, Acsordingly I dismiss the application 
with «oats, 

W. C, Ae 

Application dismissed. . 


* 


OALOUTTA HIGH COURT. 
Oivit Rows No. 35 or 1922, 
February 17, 1922. 

Present :——Mr. Justice Newbould and 
Mr, Justiso Panton. 

JADU MONDAL AND OTHERS— 
—DEFENDARTE— LE ETITIONERS 
versus 
JAGENDRANATH BANERJEE-— 


PraINTIEE-— Ovposita P. ery, 
Bond—Eaecution, denial of— Execution established 
—Üourt, 4f may infer püssing of consideration. 


Where a person denies execution of & bond and 
the Court finds that he did execute it, if the bond 
contains a recital that the money was paid to him, 
no error of law would be committed if from those 
facts the Court concluded that the consideration was 
paid. [p. 004, col, 1,] 


Rule against an order of the Munsif, First 
Court, Krishnagor, exereising the powers of 
a Court of Small Oause, in Small Cau; 
Court Suit No, 534.668 of 1921, 


D? f 
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FIRM BHAWANI SAHAI-KANSHI RAM V, FIR HARBANS SINGH-GOPAL DAS. 


FAOTS appear from the judgment. 

Babu Sarat Kumar Ohaitt-rjee, for the 
Petitioners. —The defendant is the petitioner. 
The suit was brought in the Small Causes 
Court for resovery of money due on & bond. 
The defense was that no eonsideration passed, 
And also there was no evidenee on the resord 
to that effeet either. The bond ras not 
registered. The learned Judge hasin spite 
of there fasta desrced the suit. My submiz- 
sion is thet the learned Judge has erred in 
decreeing the suit without baving any 
evidenca in support, on mera suspision only, 

Babu Hari Oharan Banerjee, for the Oppo- 
site Party, Was not ealled upon to reply. 

JUDGMENT.—The potitionera were the 
defendants in a suit for money brought on a 
bond, The suit was decreed. Tois Rule was 
granted on the ground that there was no 
evidenca whatever before the Oourt with 
regard to the passing of the eonsideration 
in reapest of whieh the bond is alleged to 
have been given. 

From the reeord of the substance of the 
evidence it is trne that no witness is shown 
to have stated that the eonsideration of the 
bond was paid. But the issue having been 
tried under the Small Oanse Court Procedure it 
does not follow that besanse no such statement 
was reeorded no sueh statement was made. 
Further, the defendants denied execution of 
the bond at all, The lower Court bas found 
that defenee to be false and having found 
that the defendants executed the bond and as 
bond contains a recital that the money was 
paid, no error in law would be committed if 
from those faets the lower Court eoncluded, 
as it has done, that the eonsideration was 

aid, - 
: We seo no suffisient ground for dis!urbing 
the decision of the Small Cause Court Judge 
and accordingly discharge tbis Rule with 
sosta. Hearing fee one gold mokur. 


X. H. Rule discharged. 


LAHORE HIGH OOURT. 

Mi£O£LLANEOUS Sgco«p Orvin Appear No 2€ 

. or 1920, 
June 22, 1920. 
Present; Mr. Justioe Broadway.  . 

Tue Fiem BHAWANI SAHAI-KANSHI 

RAM, FEROZEPORE, rusover Lala 
KANSHI RAM —DEFENDANT-— À PPELLANT 
versus 
Tun Finu HARBANS SINGH GOPAL . 
DAS, SARGODHA, raactce GOPALDAS 
ANDRAM DHAN —PratuTIFéa— RESPONDANTE; 

Civil Procedure Code (Act V of 1903), O. VII, v. 1, 
0. XLIII, r. | (u)— Plaint, return of, for presentation 
io proper Court~ Appeal—-Remand by Appellate Court, 
whether competent—Remand, order of, if appealable. 

An Appellate Court has inherent power to remand 
a case to the Trial Court on appeal from an order 
under O. VII, r. l returning a plaint for presentation 
to the proper Court. [p 305, col. 1.] 

No appeal lies against such an order of remand, 
[n 805, col. 1.] 

Naubat Singh v. Baldeo Singh, 9 Ind. Cas. 668, 73 
A, 479; 8 A. L. J. 12, Ohhubwu Mian v, Har Charn 
Das, 18 Ind, Cas. 629; 10 P. L. R, 1918; 110 P. R. 
1912; 43 P. W. R. 1918, followed, 

O. XLIII, r. 1 (u) has no application to such 
a case as that only contemplates anappeal from an 
order of remand passed underO Xul,r. 28 on 
appeal from a decree. [p, «05, col. 1,] 

Misseslaaeuus eecond appeal from an 
order of the District Judge, Shahpur at 
Sargodba, dated the 13th Augast 1919, 
reversing that of the Munsif, First Olass, 
Sargodha, dated the 5:h June 1919. 

Lala Durga Das, for the Appellant. 

Mr, Nanak Ohand, for the Respondents, 

JUDGMENT.—A plsiot was presented 
to a Munsif at Sargodha in the Shahpur 
Distrist. The Munsif, acting under O., 
Vil, r. 10, Civil Proceiure Oode, and 
holding that he had no jurisdietion to deal 
with the ease, returned the plaint for 
presentation to a proper Ooart, The 
plaint.ffs thereupon preferred an appeal to 
the Distrist Judge, Soabour, who held that 
the Munsif had jurisdietion and aesepting 


the appeal, set aside the order of the 
learned Munaif deelining jurisdiction and 
remanded the suit for desision on the 
merits af the same time, diresting the 


stamp on appeal to be refunded. The 
defendants have come up to this Ovurt in 
second appeal through Mr, Durga Das and 
the plaint.ffs have been representod by Mr. 
Nanak Chand. 

Mr, Nanak Chand has raised a prelimi. 
nary objaetion to the effeet that; no sesond 
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appeal lies to this Court. His contention 
briefly is that, inasmuch as the plaint was 
returned under O., VII, r, 10, QOivil Pro- 
cadura Code, OQ. XLIII, 5dl (a) allowed 
an appeal against that order and that the 
order of the Appellate Court.on the appeal 
was rendered final .by section 104 (2). 
In: support of his sontention he referred 
me to Naubat Singh y. Baldeo Singh (1) and 
Ohhubu Mian v. Har Oharn Das (2), both of 
which cases are on all fours, as near as 
may be, with the present one and both 
support the learned Counsal. On the other 
hand, Mr. Durga Das contended that he was 
appealing not against the order paased by the 
learned Distrist Judge on the appeal under 
O. ALIH, r. 1 (a) .but under O. XLIII, r. 1 
(u), Civil "Procedure Code, aud that the lower 
Appellate Oourt had no power to remand 
the case. After giving due weight to his 
contentions [ am unable to acsede to them. 
Indeed, this very point was taken in the 
Allahabad case rəferred to above, and it 
-was there held that elause (u) of r, 1, 
O. XLIIT, only aortemplated an appeal from 
an order of remand under r. 28 of O. XLi, 
In, this view I agree, R. 23 of O. XLI deals 
- with an appeal from a decree passed in a snit 
‘which, has been disposed of upon 8 pre- 
“liminary point, In the present sase the 
appeal to the learned Distriet Judge was 
not from a deeree but from an order and, 
therefore, the Court sould not have acted 
under r. 23 ‘of O. XLI. Mr. Darga 
Das sontended, therefore, that all that the 
"Disirieb Judge could do was to aosept the 
appeal and set aside the order ‘but that 
„he sould not remand the ease. Here again 
I am,unable io agree, According to section 
:107, Civil Prosedure Code, an Appellate 
‘Oourt-has power-to remand & case subjest 
to muah conditions snd limitations as may 
.be preseribed. This power of remand has 
not bsen restristed by any provision of 
the Code that has been brought to my 
noties. In any event, the Court has an 
inherent power to see that its orders 
legally passed are carried out. Admittedly 
the learned District Judge had the power to 
‚aet aside the order of the learned Munsif and 
i$ follows that if had power to enforce the 
natural result, edz, that the oase should be 
(1) 9 Ind Cas. 666; 88-A. 479; 8 A, L. J. 12, 


. (2) 18: Ind. Cas. 529; 101 P. L, R. 1918; 119 P.:R. 
.1912 48 P, W, R.1913, . 
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proeeeded with. Following Naubat Ringh v.. 
Baldeo Singh (1) and .Ohhubu Mian vw. 
Har Oharn Das (2) I hold that the 
order of the learned Distriat Judge was 
final and that no appeal lies. Further, I am 
not prepared to treat this as a revision, 

Aeeordingly, I dismiss this appeal batin 
the circumstances, leave, the parties to bear 
their own costs in this Court. 

N. H, 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Rute No, 639 or 1921. 
February 13, 1922. 
Present : —Mr. Juaties Newbould, 
FAZIL MEAEH-—PzTITIONER 
VETEUS 
PROSANNA KUMAR ROY: 
Decara-Hotper, IDRIS MEAH AND OTHERS 
' —J opaMent— DEBTOR — Opposite Pasting, 
Ewecution sale—Knocking down of property and 
acceptance of deposit by Nazir, whether make sale 
Jinal—Diacretion of Court.to accept or reject bid 


— Civil Procedure Code (Act V of 1908), Sch. I, " E 
Form 29. 


An execution saleis not concluded whên a prop- 
erty isknocked down to a bidder and the neces- 
sary deposit of 25 per cent. made by him and accept. 
ed by the Nazir. Having regard to the provisions 
of the third condition of sale set out in Fomn No 29 
Appendix E, of the First Schedule bo the Civil Pro. 
cedure Code, the Court has a discretion in the matter 
of accepting or rejecting the bid and the Court's 
order directing a re-sale of a property after it has 
been knocked down and the deposit accepted by 
en Nazir, is not without jurisdiction, [p, 306, cols, 1 & 


“Rakhal Chandra Dutt v. Sitanath Roy, Oivil Re. 
vision Case No. 241 of 1921, followed. 


Rule against an order of tha Munaif, Third 
Court, Sadharam, i in Execution Oasa No. 123 
of 1921. 

FAOTS appear from the judgment. 

Babu Santosh Kumar Bose, for the Petia 
sioner. — The question is whether after a sale 
having been made on proper bids, a subse- 
quent bid oan be entertaind and a icis be 
held. On appeal the Distriet Judge haa 
held that no appeal lay to him in thig 
matter, The judgment.debtor has applied for 


Betting aside eale on the ground of inade- 


quacy of price. That matter 15 still pending. 
That &pplieation is againat the last sale. Y 
submit all these proceedings would; be ultra 
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PARMA NAND V, RAM PAREABH, 
tirós, Beferá to O. XXI, xr 65, 69, 
84, Civil Prosedcre Code. 1 made a deposit 
of thé money and when I ¿ame to deposit 
thé hálanse I ledrnt that another sale took 
PÓsée behind my baik. 1 submit the Court 
eannot do that, The áctoplanse by the Nazir 
of my bid is final. 

Babu Jitentra Kumar Sen Gurita, for tha 
Opposite Party.~-The Oourt has a quas 
revisions! jurisdiction to acsept or rejasi a 
bid. It is not true that the asasptance of a 
bid by the Nazir is final, Refers to Form 
29, Appendix E, Sehedule I, Civil Prosedura 
Code; Rajendra Prasad Jha v. Urendra Nath 
Jka (1). Here the bid was accepted by the 
Nazir. lam not the decree-holder. I am 
the mortgagor in possession, .Helers to a 
decision of Cuming, J., in Rakhal Chandra 
Dutt v. Sitanath Roy, Civil Revision No 241 
of 1921, desided on 23:d November 19271, 
Kenaram y. Kailash Ohandra (2). I submit 
if the Qouré thinks that the bid ie inadequate 
hé may not accept it. He has a jurisdistion 
to do 8o; | 

Babu Santhi Kumar Bote; in roply,-'Thà 
faet that my bid wab acaspted by the Court 
is borhé out by ihe aeteptanoe of thè deposit 
and the issue of ckalan, 

JUDGMENT.-—The petitioner in this dase 
adë à bid for Ra. 450 for e sattdin props 
erty which was beióg sold by thé Court 
in t£ecütion of a decree: The avtual sale 
wai held by the Nazir who adeaptid this 
bid and the pbtitibne® at onds made thé 
nbübs&ary dépasih of 25 per dont. However, 
adc alter thé property had been 
kfüosked down the opposité party No. 10; 
Hmadadulla, applied to the Munsif for à 
fà sêla of-ihe property offering à bid of 
Rs. 700. On this the Munsif ordered 9 
ře balo of ‘the property wuich was knodked 


down to Émdadnll& - for. this sam. For 
the petitioner if is ssid that the 


knocking down of the properly by the 
. Nawr and- thé aecebtanée of the deposit 
iade the: gale fiüal and the Mansit had 
no jübisdisLion to put the property up again, 
A similar point shme up for decsion in 
tha càs8 bf Hakhab Ohand?a Dati y. sitanath 
Roy, Civil Revision Case No. 241 ot 1921, 
Ig Was there deaided that a -sale was not 
‘gobéluded when à property was knosked down 
a 27 Ind, Cas, 805; 21 C. L. J. 174; 19 0. W. Ñ, 


. (8) 19 18d, Oàs, 904; 18 C; E, J. 53, - 
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and the deposit made. Having regard to the 
provisions of the third dsndilion of sale set 
out in Form No. 29, Appendix B, of the First 
Schedule of the Civil Preéédure Ovde, I 
think the Court hid diseretion in the matter,. 
and the order dirceting a Y6«celo of the prop: 
eriy was uot made without jurisdiction. 
Taking this view of the matter this Ruls 
must he digskarged with soste. . Heating fee 
one gold moktr. 
B. F. | 
Rule discharged: . 


LAHORE HIGH COURT. | 
Früsr Civin Appras No, 1070 o# 1916; 
April 40, 1520, 

Present ;— Mr. Justia Chevib, Asting Chief 
Jnsti¢e, and Mr, Jubtite Martineau., 
PARMA NAND= PiAtNTI Pi 
APPELLANT 
vorius 
RAM PARKASH axp Anorntë— 


DEFENDANTa— Ras ORDENTR, 

Civil. Procedure Code (Act V of 1°08), O. XLI, v. 10 
(21— Security for responüent's costs—Failure to furnish 
security itken time allowed, effect of— Appellani's 
whereabouts unknown, whether suficient reason for 


‘entending time. 


Where an appellant fails:to furnish security for 
the costs of the respondent within the time allowed, 
his appeal is liable to be dismissed [p 3u7, col ! ] 

The fact that the delay in furnishing seotitity is 
dua to the whereabouts: of thé appellant -being 
unknuWn, is jot a anfficiont rdasoh for not following 
O. XLI, r.10 (2, of the Civil Procedure Code, 
[p. 807, col. 1.4 s . 

First appeal from a deoréa of the Senior 
Subordinate Judge, dhelom, dated the Sth 
February 1916. "M "e 

The Hon'ble Pandit Sheo Noratn, R, B., 
forthe Appellant. l 

Bakhshi Tek Ohand, for tho Respondenti. 

MARTIN EzU, J:— Or the 10th Deeottiber 158b 


'&án order Was passed by this Court régülrifg 
‘the appellant to fürbish seéurity fof thé docte 


of the appeal ard of the Trial Court within 
pnb inonib. Thé dtdet was eoniniubisated to 
the appellant’s Counsel Mr. Shgo; Naraia, 
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who was in fast presènt when it was passad, 
bat no seeurity was furnished till tha 9;h 
Febriary, when the security bond of ons 
Khan Malik was filed in the Suborliuase 
Judge's Court, 

1t is contended on bshalf of the respond. 
onts that asthe sesatity was not furnished 
in the time fixed by thia Court the a,pasl 
should ba rejected. We think that this con- 
tention musi prevail and it is uunessssary to 
sonsider the further objastisn raised on 
behalf of the respondonta as to the surety not 
beibg à man of maans, 

Mr, Shao Narain says that the reason why 
the secarity sould not ba fuütnished within 
the period of one month fixed by this Court 
was that the wheréabouts of hia elient wera 
not known,as his eliant i3 a fakir and was 
wandering about. Wa sannöt aesopt this 
58 a süllieient rénson for not following 
O. XLI, m JO (2), Oivil Prossduré Code, 
Which is imperativa and lays down. that 
Where the security is nob furnished within 
Büch time as tha Oonrt orders the Court shall 
fajost the appeal, 

We nasordingly rójuot tha appeal, but we 
ldave the parties fo bear théir own costs. 

Gravis, Acta. O. J, —Ithink itis the duty 
of avery litigant to Ksep in totieh with hia 
bate, aad not to Bo watidering, &round the 
éonntry at larga. without giving..any address 
Where à communication from the Uonrb or 
from his Oouniel can readily fad biin, 

YA 

Appéal rejected, - 


ALLAHABAD HIGH COURT. 
Fissr Orv ÁPPEAn, No. 226 oF 1919, 

. Janüary 31, 1922, 

Preset: Mr. Jüstito Piggott and 

... . Mrz ditstice Walsh. 

GOVIND DASS AND otHiias P DAINTIEFS = 
APPELL ÄTS 
— tersus 
RAM CHARAN LONIÀ AND otakR3— ' 
DággSDAWEs —Resp INDENTA. 

Hindu Law—Joint family property ~Légal neêedhity 
— Un provident transaction Presumption ~ Jurisdiction 
—-Relie] for possession not claimed in plaint—Appellate 
Gourt, if can decree formal possession, 


INDIAN OASES: D 


öt November 


30? 


Whore a father, as manager of a joint Hindi 
family, enters intoan agreement to sell the family 
immoveable property in his hands, the mere facts 
that he repents of the agreement and that his sons 
apply to dontest the suit brought with the object of 
enforcing the agreament, raise a presumption that 
the agreement is an improvident one. Tp. 311, col, 1.] 


The mere éxistence of an antecedent seoured debt 
cannot of itself justify the father in alienating 
practically the whole of the immoveable property 
belonging to himself and his sons if the debt can be 
discharged by alienating only a part of the property. 
Lp. 811, col, 1.] 

An alienation of joint family property effected by 
the concerted action of the adult members of the 
family, raises a presumption in favour of the aliena- 
tion having beet müde for real family necessity, 
Tp 311, col. 2 ] 

Where the father enters into an improvident trans- 
action toridhimself of hisimmediate embarrasment& 
without due regard to the necessities of the case and 
the intérests of the minor members of the undivided 
family, the vendee must be held to have taken the 
risk involved therein [p 314, col 1.] 

Per Piggott, J—-In s suit to avoid alienation in 
which no relief for possession is asked, a formal 
decree diredting the plaintiff to be restored to 
possession, whether conditional or obharwise, cannot . 
and ought not to be passed. [p. 813, col 1] 

Per Walsh, J—When an Appellate Court is seized 
of the whole matter, it should nob hesitate to pass 
such orders us are necessary to terminate the contro- 
versy and to do justice between the parties, 
baing aan in a suit by sons to avoid alienation 
made by the father, although no reliefas to possession 
may be claimed, it is not indompetent for the High 
Oourt .of appeal to devree poksdssion to ther. 
ip. 814, col. i 


Hirst appeal from the deeision of the 
Second Additional Subordinate Judge, 
Jaunpur; dated the 19th of March 1919. 


Dr. 8. M. Sulaiman and Mr, Abu Ali, for 


the Appellants, 


Dr. Surendra Nath Sen, Messra, Hari- 
bans Sahat and Shiva Prasad Sinha, for the 
Respondents. 


JUDGMENT. 


Piggott, J.—In this case, Govind Das 
and five others, baing 6 opt of the 7 sons 
of Gopal Das, sued to avoid an alienation 
of joint family property made by their 
father, Gopal Das, The defendants were 
the vendees ander a sale.deed of the lat 
1917 together with Gopal 
Das himself and andther son of his 
by nåwe Debi Das who had refused to 
join in thé suit. Three of the plaintiffs 
were minors on the da e of the institution 
of tho duit. The plain issue in the casg 
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was, of course, the question of legal neces” 
sity for the salss but it arises in a pe: 
culiar form and complicated by the result 
of a previous litigation, The sale dead above 
referred to was not voluntarily executed 
by Gopal Das. It was impossd upon him 
by a desree of Court in a suit for spe- 
cific performanee of an agreament dated 
3rd September, 1912. The position, there- 
fore, is that Gopal Das, ‘as -the father 
and manager of a joint undivided Hindu 
family, entered into an agresment to sell 
joint family property in his hands (it 
may be noted further that the agreement 
eovered the whole, or prastically the 
whole, of theimmoveable property belong: 
ing to the family) and repented of this 
agreement, but was compelled .to execute 
the deed of transfer by deeree of Oourt. 
This detree was obtained in a suit 
whieh came up to this Oourt as Firat 
Appeal No. 177 of 1917, desided on the 
6th of Maroh 19198, The suit as brought 
was a pesuliar one. The plaintiffs not 
merely claimed spscifia performance of the 
agreement of September the 3rd 1912, 
but they joined with this elaim one for 
consequential relief by delivery of astual 
poscesston over the property in respest of 
whish & sonveyanse was to be exesuted 
by deeree of Court. There has been some 
argument before us as to whether such 
‘a Buit' would be maintainable at all, but 
.i.do not propose to discuss this question 
as it has no real bearing on the result 
of the present appeal, The point whieh 
requires ‘to be notised is the sonsequences 
which followed from the frame of that 
suit, especially in the execution department. 
‘The Trial: Court very properly, in my 
opinion, held that, whsther a suit so 
framed were maintainable or not, it eertainly 
could not be effectively tried without 
making the sons of Gopal Das parties as 
defendants, The then plaintiffs were offer- 
ed an opportunity of 'impleading the 
‘sons of Gopal Das and deliberately 
deslined to avail themselves of the same. 
It has been pointed out that the reason 
"for their action probably was that the 
suit, regarded purely as one for specifis 
‘performanee, would have been barred by 
limitation’ as against the sons of Gopal 
‘Das before the Coart’s order, which virtu- 
plly dirested them to be impleaded, could 
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be eomplied with. However, -the "Court 
eventually determined to proceed with tha 
trial of the suit as against Gopal Das 
salone, This prosedure was virtually sanc- 
tioned and endorsed by a ^ Bench of this 
Court before whieh the matter came in 
appeal but an examination of the record 
shows beyond doubt that this was only 
done upon tha understanding that ; the 
suit was limited to the question whether 
Gopal Das should or should not be cəm- 
pelled to execute a formal conveyanae in 
aseordanee with the agreement of Sep- 
ber the 3rd 1912, No doubt, issues had 
been framed by the Trial Oourt ‘covering 
ihe whole matter in sontrovercy, but, from 
the moment that the plaintiffs deslined to 
implead the sons of Gopal Dar, the. only 
questions which remained for determina- 
tion were whether Gopal Das had, in fact, 
entered into the alleged agreement and 
whether he should, in that suit, bs som- 
pelled to exesute a formal conveyance in 
acsordanse with the agreement withont 
prejudice to any right which his sons might 
have of challenging either the canveyance 
or agreement out of whieh it arose, The 
view taken by the Trial Court is suffisient- 
ly expressed in the deores actually framed, 
which was a mere declaration that, the 
plaintiffs were entitled to spesific perform: 
ance of the  sontraet -to sell. - The 
appeal preferred against this. decree waa 
filed in this Court on the 14th of May 
1917, In the meantime, however, the 
plaintiffs had gone to the Trial Court 
with an application for amendment of the 
decree. This application, unfortunately, 
came before the successor of the Subor. 
dinate Judge who had delivered the 
judgment in the suit and signed the decree 
as originally framed. His suecessor waa 
apparently impressed with the fact that 
the deeree,.as framed, did not carry ont 
the operative portion of the judgment, 
aesording to whieh the suit (as brought) 
was decreed. He . acsordingly amended 
the deeree under an order of the, 12th 
of May 1917 by the addition of words 
which allowed the plaintiffs claim for 
delivery of possession over the property 
Specified at the foot of the plaint, The 
appeal to this Couri was filed in apparent 
ignoranca of this amendment two daya 
after the amendment had been made, 
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It was, in fact, fled upon a copy of the 
desree ag unamended and was dealt with 
by this Court upon that basis. The learn- 
ed Judges who dasidad the appeal wara 
eleavly of opinion that they were deter- 
mining nothing which could, in any way, 
affest or prejudiss the rights of the sons 
af Gopal Das. They same to the «onelu- 
sion that, under the ciraumstancor, the 
deeree which they had bafoře them, that 
is to say, the deeree diresting  speeifis 
performances of the eontrast of the 3rd 
September 1912, had rightly been passed 
88 against Gopal Das. They expressly 
rererved the right of the sons of Gopal 
Das to challenge the effest of this aliena. 
tion upon their interests. 
already done so by maans of the present 
suit, instituted on the 6th of September, 
1914, The fact that one of the sons 
declined to join in the suit is of no legal 
importanee. So far. as we oan gather 
from the record, the truth seems to be 
that Gopal Das had, while the dispute 
between him and his transferees was 
pending, granted a lease of a sub- 
stantial partion of the property covered 
by the agreement of the 3rd of Septembar 
1912 on’ favourable terms to his son, 
Debi Das, The transferees hava virtually | 
bought off Debi Das by agreeing not to 
esntes$ this lease, 

The ‘plaint, in the prasent suit, was 
amended after the  dearee of the Trial 
Caurt in the suit for apasific performanse 
had been passed, but, in the meavtima, 
and, thereafter, prossedings in execution 
of that desréa continued. A formal sale- 
deed was exeeuted under orders of the 
Court on the Ist of November 1917. 
Oae of the points in issue had baen the 
prise for which the property waa t^ ba 
conveyed. This was fixed by the Trial 
Court at Ra. 22,508.10.10 and this find- 
ing was affirmed: ou appeal 
did not, howéver, direet that the whole of | 
this money should be paid over to Gopal 
Das. On the sontrary, there was a diree- 
tion that the vendees, upon execution of 
the conveyanse, were permitted to retain 
in their owa hands go much money as 
might suffiso to pay off a mortgage on tha 
property in suit, dated the lOth of July, 


1909, executed by Gopal Das and those 


of his “sons:-who had; on that date, attained -' 
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majority, in favour of one Manik Obhand,. 
The vendeer waitad until the 4th of 
September 1919 when they deposited in 
Court the amount of money suffivient to 
pay of this mortgage. We have been. 
informed ia argument that they were 
subsequently sompelled to  inerease tha 


amount of their deposit, that the total 
Bum deposited by them amounted 
eventually fo more than Rs 23,700 and 


that they have astually paid off Manik 
Chand. In saying this, we are, to some 
extent, travelling beyond thea record before 
us, but what we do know is that the 
vendees did proseed to take ont exeen. 
tion of their desree as amended and 
obtained from the Exeeution Court, on the 
24th of January 1918 formal delivery of 
posseseion over all the property covered 
by the decree. It seems to mọ very 
much open to question whether, under 
the eiraumstances, the sons of Gopal Das 
would not have been well advised in 
treating that delivery of possession as 
one whish ‘sould not affect their rights 
in any way. As a mattar of fac}, they 
submitted to the prosess of the Court 
and aeeepted tha position that they had been 
netuslly ejected, along with their father, 
on the 4th of January 1918. They 
elested to some before the Exeention Oourt _ 
with a petition purporting to be under 
O. XXI, r. 100 of the Civil Procedure 
Oode, That is to SAY, they represented . 
themselves aa persona’ other than the 
judgment.debtor who had been dispossess- 
ei of immoveable proparty by the holder 
of a decree for the possession of sush 
property and they asked the Oourt to 
restore them to possession at least to the 
extent of the shares in the property in 
questimn which would have fallen to them 
on a partition betwasan themselves and 
their father. This applieation had a very 
history. It was pending. in the 
:Exeeution Court when one of the decree. 
holders, by name Sital, ‘died. The Court 
thereupon held that there existed no 
mashinery under the Code of Civil Pro. 
eadure by whish the legal representatives 
of Sital could be brought upon the record, 
that the aprl'eation under O. XXI, r, 
1CO, c uld not be farther proaseded with 
and it was accordingly rejected. We 
baye before us,  conneoted with fhe 
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present appeal, an applieation in revision 
against that order of the Execution Court, 
I haya gone into this matter in sueh 
detail besause I think one of the poin's 
before us for consideration is whether 
the decree in the present suit ean, or 
ought to be, framed in such a manner 
ag to rectify the error ‘whieh the Execu- 
tian Court undoubtedly sommitted when 
it rejected the application 
XXI, r. 100, on the grounds on -which 
it did so réject it. Jt ig obviour, mores 
over, that in any decree, whieh we may 
now pasa on this appeal, we must take 
&ssount. of the fast that the vendess 
under the  sale-deed of November the 
lst 1917, had rightly or wrongly, (and 
ag I think wrongly) been placed in actual 
possession of the digputed property under 
their decree as amended. i 

In tle light of the faats already stated, 
it ia now nesessary to coma haak to the 
one essential question in issue in this ap 
peal, namely, whether there was legal 
necessity eithey for the sale deed of 
November the lst 19.7, or for the agree- 
ment of September the ard, 1912, so as 
to make either, or both of these trang» 
actions binding ppon the sons of Gopal 
Das. 

Before, however, I ean gonsider this 
question in its simplieity, if seems neges- 
sary to refer to one other point about whieh 
there has been considerable santroverry. 
The agreement of September the 3rd 1s12 
was of a peeuliar nature in that it did rot 
provide for the sala of the property eon- 
eerned at a fixed and assertaired price, but 
at a prieg to be ascertained thereafter with 
reference to the profits af the property aon. 
. cerned, I have already ataced that this 
price wag eyentually fixed at Rs. 22,505 10.10. 
The appellants before us have contended that 
ong of the questions left open ta them in 
the present suit was to claim a fresh finding 
upon this malter of prite and there has 
beens good deal of argument before us on the 
point. Whenthe question was dealt with hy 
the Bensh of this Cour in First Appeal 
No, 177 of 1917, tha learned Judge held that 
the price must be fixed with referenae to 
the profits as they stood on the date of the 
agreement for sale, They brushed aside, 
` on this ground, the contention of the sons 
of Gopal Das that.tbere had ben a substan: 
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tial inaraase in the valug of the property 
since the date of the sontrant. On a review 
of the evidenos adduced in the present enit, 
I do not thipk it ean be said that the 
plaintiffs, the sons of Gopal Das, have made 
ouf any ease against the finding arrived at 
in the former suit whieh fixed the prios 
payable under the agreement of September 
the 3rd 1912 salqulated upon the profits a8 
they then stood, at the sum already mens 
tioned, A more diffieult question is whether 
there har, in fact, bean substantial inerease 
in the profits sinse that date, and whether 
any aceount can be taken of this insrease in 
the present anit, The Qourt below has some 
to the eopelusion that the inereasge, apparent 
upon an inspeotion of the village paperr, is 
purely fietitiqua, ereated by means of dishonest 
machinations on the part of Gopal Das, or 
of his son, Gobind Das, for the purpose of tha 
present litigation. The question really turng 
on the value ta be attaehed to the evidence 
given by the Patwari Bahaduy Lal, This 
remarkable witness had made a deposition 
in ane ssnsa onthe 8th of Desember 1916 
in the former litigation, and he made a 
deposition in a very different sense in the 
present Suit on the 17th of February 1919, 
The learned Subardinate Jndge says that 
the man is a shameleas liar and thaf no 
relianee can ke plaeed either npon his 
evidense or vpon the papers- prepared by 
him. | entirely agreg that Bahadur Lal ig 
an untrustworthy witness, but it does nat 
follow that hg wae epesking. the truth in 
19:9 and swearing falsely in 1916. Where 
he has chosen to eontradist himself, I om 
disposed to helieve the evidence of his own 
papers against himself. According to those 
papers, tbe.rent roll of the prinsipal village 
in tuit bad arisen hetween 1818 (or 1390) 
Fasli from Rs, 1,824 to Hs. 1,646 in 1323 
Fasli. On the whola and after argumeats 
making due allowangs for the argumente to 
the sontrary cet forth in the judgment under 
appeal, I think there had been n real inorease 
in the annual ingome of the property in apit 
between the date of the agreement for gale 
and that of the eonyeyanas exesuted on the 
lat of November 1917, The precise extent 
of that inerease is diffical} to estimate and 4 
do not think a preeiss estimate ig neeessary 
for the detarminogtion of this appeal. The 
price fixed acsording to the agraement of 
September the 3rd 1912 worka oat at a 
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little over 22 years’ purqhase on the net 
annual profits, Iah»ould ba prepared to hold 
.on tha evidenee that the inarease in the 
annual profits after the date of the agreement 
amounted to approximately that shown in 
the Patwari’s papars, that is to say, to nhount 
Bs, 322 annoally, This would mean an 
increase of something oyar Ra. 7,000 in the 
sale price, according to the ferma of the 
‘agreamant. 

This oeonsidoration, however, does not 
seam to ma to affect tha result of the present 
appeal, exoapt in so far as ih has a baaring 
on the question of the binding effagt upon 
the sons of.Gopal Das, of a sale-dead 
exeanted by their.fathar under qompulsion in 
pursuanca of an improvident agreement of 
which he had himself repented. The mere facte 
that he himself repentad of it, and that his 
‘song begged to bs allowad to eontest the 
‘suit brought with the objest of enforging it, 
serye in my opinion, to raise a sonsidarable 
presumption that the agraament was an 
impravident one. Ths main objest of the 
transastion was to pay off a mortgage:deed 
in favour of Manik Jhaud, a document the 
terms of which I shall haye to consider 
further. For the present, it is saffi rient to 
say that a sum of something lesa than 
Ra, 14, 00 would have been suffi sient to pay 
off Manik Ohand in the month of Ssptember 
1912 and that the existense of the antese- 
dent debt cannot of itself be regarded as 
justifying Gopal Das, the father and manager 
of joint undivided ctindu family, in parting 
with prastigally the whole of the immoveabla 
property belonging to himerlé and his sons 
for a sum of Rs. 22,590 and odd. In the 
Court balow, & graat deal was said about 
other purposes for whieh the family may 
possibly hava required money in the month 
of September 1912. Ons suggestion is that, 
aspording to the evilenea of the plaintiff, 
Goyind Das himself, the family was living 
beyond its means or, at any rate, was spend. 
ing more than the insoms derivable from 
ita immoveabls property, so that, presumably, 
money was required to meet ths mere ordi- 
nary expenses of the family. I do not think 
this point is at all made out but, even 
if it were, an obvious rajoinder would bs 
that, ander the cirsumstanees, tha firat duty 
of the family, and of the father as manager 
of the family, woald be to saa whether the 
difisulty gould not be met by soma cartail- 
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ment of expenditure. It was suggested 
further that Gopal Dis required money for 
the purposes of a joint family business, If 
he did, he csrtainly never got any, In the 
evants whish have ocsurred, the consideration 
whish has actually passed to Gopal Das and 
his family has been the extinguishing of the 
mortgage in favour of Manik Chand, assum- 
ing, of course, that this mortgage bas been 
extinguished, and that the transaetions which 
have takan placa have not merely operated 
to transfer the mortgages right from Manik 
Ohand to the defendants respondents, The 
only other payments made to Gopal Das 
have been a sum of Hs, 500 paid as earnest 
money and à small payment of Rs, 189.19.6 
eventually made by the yandess in the ozursg 
of their prossedings in exegution of their 
deeree. With regard to these small sums, 
there seams to me literally no eyidenoa that 
the money was taken ky Gopal Das for 
any purpose whish would ba binding on hig 
sons, or that his sons have benefited by the 
money. 

The question of legal necessity, therefore, 
resolves itself into @ sonsideration of the 
terms of the mortgaze in favonr of Manik 
Ohand, the eonsileratisn for that alienation 
of joint family praperiy and the benefit 
derived by the sons, ou the assumption that 
this mortgage will ba finally extinguished 
asa result of the transastions enlminating 
in and iaeluding tha final decreg ta be 
passed in the pressnt suit, Here the rege 
pondents are, up to a certain point, in g 
strong position, The mortgage in favour of 
Manik Ohand was exesuted on the 10th of 
July 1919 not only by Gopal Das himself 
but by four of his sons, the plaintiffs, Govind 
Das, Baagwan Das and Kishan Das and the 
defendant Dəbi Das. We have, therefore, 
an alienation of joint family property effected 
by the eoncer‘ed astion of all those members 
of tha joint family who had attained majo. 
rity a; the time. There is a very considerable 
presomotion in favonr of sush an slionation 
haying besn made for real family noegasity, 
The terms of the dosnment itself ie d 
when read in êonnestion with the evidenee 
givan by the plaintiff, Goyind Das, in the 
present s2it, tend strongly in the same 
d-restion. I think we are bound to hold 
that, as regarda the principal monay at any 
rate, amounting to Hs. 10,500 dua to or 
obsained from Manik QOhand under this 
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mortgage, there was legal necessity sufficient 
to make the transastion binding, not only 
upon the exesufants, but upon those 
sons of Gopal Das who were minors at that 
time and hava nob yet attained majority. The 
only question whieh ean be seriously argued 
is whether there .was legal neeessity for 
raising money at the rate of interest speeified 
in the dead. That rate was 92 per sení. per 
annam, Gcompoundable with six monthly 
rests; but there was a penalty elause under 
‘whieh the rate eonld ba insreased to 9 per 
cent. per annum, similarly eompoundable in 
‘the event of default in the regular payment 
of interest. Manik Oband’s seeurity was 
exeellent, for there can ba no donbt that, at 
the time of the mortgage, the value of ‘the 
‘property involved was at least double the 
gum secured by the mortgage. As regerds 
the stipulated rates of interest, therefore, tha 
iransaetion looks, upon tho faeoof if, an 
improvident one, I very much doubt whe- 
‘ther the penalty elause by whieh the rate of 
interest sould be raised to 9 per eent, would, 
$n any event, be enforeed by the Courts. Dhe 
concurrenee of the adult sons of Gopal Das 
in the transaetion ie, no doubt, an important 
consideration, but, as regards this partisular 
‘question of the rate of interest, it is a good 
‘deal ‘dissounted by the fact that theie ages in 
the year 1909 varied from 25 to (sic) years. 
"The tranrastion must, in the main, have been 
arranged by Gopal Das, and the eoncur- 
rence of these youngmen being obtained in 
order lo strengthen the position of the mort- 
gageo. We have to sonsider the rights of 
the minor plaintiffe, and, looking at the 
matter from their point of view, ib seems to 
me. that it is elearly open to the Court to 
‘consider this question, whether, admitting 
that there was legal nesessity for raising a 
loan of Rs. 10,500, it was really neeesssary 
for Gopal Das and his adult sons to have 
borrowed the money on sneh onerons terms 
‘ag to interest. Ifthis were a suit by whieh 
‘Manik Chand „was seeking to enforce the 
‘terms of the mortgage as against Gopal Das 
“and all his sons, I am confident that it would 
‘be the duty of the Court to re eonsider this 
question of interest. The proper finding in 
' auch asnit would, in my opinion, bs that 
‘the minor sons were bound to the extent 
‘of the prinsipal of the loan and the rate 
of. interest of 8j per sent, per aunum, whieh 
is noi & partiealarly unreasonable rate uuder 
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the oiroumstanses if i be treated as simple 
interest. I am slearly of opinion that the 
miast sous omid not bs bound by tha 
penalty elause in the dead, and I do not 
think that they ought to ba bound by tha 
clause providing that the interest, evan 
at its original rate, should bs eompoundable 
with six monthly rests. -I do not ses why 
the issas iu the prasent suit should be 
dealt with on any diffsrent basis than would 
have bsen the ease if this waraa sait by 
Manik Ohand to enfores his mortgage, My 
finding, therefore, is that legal necassity for 
the alienation in suit is provad to the 
extent of the prinsipal sum of Rs, 10,500 
with simple interest at the rate of 91 per eent. 
per annum. 

The next question is how long should, 
$his interest continue to run and, in my 
opinion, this „admits of a vary slasar and 
positive answer. On the Ist of Novembor 
1917 when the respondents obtained the 
formal conveyanea of the proparty in suit 
under tha orders of the QOourt, they became 
liable then and there to pay off Manik 
Ohand. They had no right in equity to 
continue to allow Manik Ohand’s mortgage to 
run and to pile up compound interes', or any 
interest at all, against the property in suit. 
I hold, therefore, that this interest at 81 per 
cent. per annum, should run from the date 
of Manik Ohand’s mortgage, the 10th of 
July 1903, to the lst of November ]1917 and 
no further. 

There remains only the question of the 
form of decree to be drawn up to give 
effect to these findings, if the respondents 
had never obtained possession of the mort- 
gaged property, the position would ba simple, 
A deslaration would require to be drawn up 
to the effect that the plaintiffs are bound by 
the alienation sought to ba impugned in 
this suit to the extent of a eonsideration of 
Rs, 10,500 plus interest at an ascertained 
rate and for the period spesifiad. The quas- 
tion is complieated by the fast’ that the 
respondents are in possession of the mort- 
gaged property and, by the further question 
whethar this possession ean be interferrad 
with, either by any dacrae passed in the 
presant gnit, or by any orders passed on the 
petition of revision whieh is also before 
us, I am satisfied that, on the frame of 
the present suit, in whieh no ralief for 
possession lias ever been asked, a formal 


Vel. LXVI] 
GOYIND DASS t. BAM CHARAN LONATI, 


coras diresting the plaintiffs to be restored | 


to possession, whether eonditional or other- 
wise, sannot and ought not to be passed, I 
am also of opinion that we ought not, 


under the eireumstances, to interfere in. 


revision with the proceedings taken by the 
Exeeution Oourt. What the equities of the 
case really demand is that the respondents, the 
vendee under the. sale-deed of November 
the Ist 1919; should continue to enjoy the 
possession whioh they hava obtained (no 
matter how), until they have been paid off 
the sum now ascertained to be equitably 
due to them from the plaintiffs, eithor out 
of the uerfruct of the property, or by pay- 
ment of the aseertained sum into Court, 
or by combination of the two methods, They 
are, undoubtedly, liable to acsount to the 
plaintiffs for the annual profits of the prop- 
erty in suit from the date on whish they 
obtained possession in exesution of their 
decree whieh date appears, from the record 
of the exesution ease, to be the 20th of 
January 1918 and, as there iy no interest 
running in their favour, after the Ist of 
November 1917, the whole of the net profits 
enjoyed by them must be applied in reduo- 
tion of the debt found to be equitably due in 
favour of the plaintiffs, I think it is cliarly 
impossible for us, on ihe materials on the 
record, to asssrtain what profits the respond- 
ents have been enjoying from the month 
of January 1918 onwards, still less what 
profits they may enjoy hereafter bafore 
the plaintiffs can make good the balance of 
the sum equitably due from them, It ia 
even possible that the plaintifs may elect 
to allow the respondents to sontinue in pos. 
session until the whole of the ascertiiaed 
liability 18 paid out of the uaufruot, The 
objest in view would, in my opinion, be 
effested by granting the plaintiffs a declara. 
tory deerse in the following terms :—That 
the plaintiffs are not bound by the agree- 
ment entered into by Gopal Das on tha 3rd 
of September 1912 or by the sale-deed 
of November, the lst 1917, exesuted in pur- 
suanee ofthat agreement under the orders 
of the Court or by any ofthe procsedings 
in Suit No, 85 of 1915 in the Court of tha 
Subordinate Judge of Jaunpur between 
Sital and Ram Charan plaintiffs and Gopal 
Das defendant, terminating in the deeree 
of this Court in First Appeal No. 177 of 1917, 
exeept in so far that the plaintiffs are liable 
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to make good to the respondent Ram 
Charan and the legal reprasentatives of 
the deseased respondents Sital, a sum of 
Rs, 10,500 with simple interest at 8l por 
eent. per annum ealeulated from the lOth 
of July 190) to the Ist of November 
1917 bat no further, That the said Ram 
Charan and the legal reprssentatives of 
Sital are liable to aesount to the plaintiffs 
for the net profits of the property in suit 
from the 24th of January, 1918, or such 
other date as they obtained possession over 
that property in execution of the deerea 
passed in Suit No. 85 of 1916, and that the 
plaintiffs appellants are entitled to resover 
possession of the said property on any date 
on which the sum deslared to be due from 
them has been satisfied either ont of the 
usufruct of the property, or by deposit in 
Court for the benefit of the above-mentioned 
respondents of the entire balanca due to 
them after deducting the profits enjoyed 
by them up to the date. I think the plaintiffs 
should be regarded as having suceseded in 
this sait roughly to the extent of the differ. 
enca between the sum of Hs. 22,500 for 
which spesifis performanse of the aontrast 
of sale was ordered, and the sum of about 
Rs. 17,500 whieh will bə due from tham on 
acagunt of prinsipal and interest on Manik 
Chand’s mortgage under the terms of the decree 
proposed, For purposes of caleulating sosts, 
it is not necessary to work out these figures 
with greater acouracy; the plaintiffa may be 
regarded as having suecseded in the propor- 
tion of Rs. 5,000 (suscess) to Rs, 17,500 
(failure), and the parties should be directed 
to pay and reseive sosta in both Uouris in 
proportion fo failure and susesss, costs in 
this Court to include fees on the higher 
seale. I would, therefore, setting aside tha 
decree of the Oourt below, grant the plaini- 
iffs a deeree for a deolaration in tho terms 
set forth above with tha above order as 
to costa. 

Wausa, J.—l agree, To tha extent to 
whish legal necessity ean be established for 
the original mortgaga of 1909, whieh was 
indeed disputed in so far as the'prinsipal ig 
coneerned, and for the debi arising therefrom, 
the plaintiffs who are entitled ta have this 
agreement for sale set aside, ought to do 
equity by discharging the debt. I regard it 
as unfortunate that this Court, when the 
matter was open for decision in the suit 
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for specific performanee, did not insist upon 
the sons being made parties, instead of 
affirming a barren desree which it seemed 
to recognize wonld ba worthless, ard thereby 
postponing the real controversy to a later 
date with the ineyitable result of producing 
the present litigation in whish the suit bas 
only just been 
aomplications whigh have necessarily ensued 
from the lepse of time ard supervening 
avente. As regardg the rate and the com 
pound nature of the interest, it is olear that, 
having regard to the nature of the security, 
no legal neces:ity existed for these, The 
father did what many men in diffgnltias do, 
namely, entered into an improvident transas- 


tion to rid himeelf of his immediate embar- 


rarm:ni, without due ragard fo the nesses. 
nities of the case and tha interests of the 
minor members of the family, and the 
purshaser must be held, on prinsiole, to haye 
taken gush risk as was involved in the 
transaction into whieh he entered. I adhere 
to the view expressed in Padam Singh v. 
. Bam Rup (1) to which decision I was a party, 
as ta the effest of an improvident rate of 
interest ineush a case. I do not see why 
when an Appellate Court is seised of the 
whole matter, as in this case, ib should 
hold itself prevented fram making sugh 
orders as are neseseary fo terminate the 
controversy and to do justiee between tho 
parties, and why it is not competent to us 
now to dearee that possession to the sons of 
whioh they baye wrongfally been deprived, 
subject to their doing equity by discharging 
the antecedent debt which slone eonld eup»ort 
the transaction It seems fo ma that much 
of the delay, complication and guperabundaroe 
of litigation in india is due to the timility 
of the Courts in not making final orders 
which will have tha effec; of putting an 
end to the qnestions between the parties 
when they are reised of the whole matter, 
but I do not dissent from the order proposed. 
R. X. . Order accordingly. 


. (1) 86 Ind. Cae. 217; 14 A, T, J, 772. 
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. NAGPUR JUDIOIAL COMMISSIONER'S 


COURT. 
Szconp Oiv Aeegan No. 229.B or 192], 
Jaly 20, 1922. 
Present :— Mr. Predeaux, A. J. C. 
TRIMBAK—Derespant No. 2—-ÀPPELLANT 
veraus l 
GANESH AND OTHER :— Poarntirrs Nos. 1 TO 
5 AND Derertpant No. L— RE: POXNENT, 
Evidence Act (I of 1872), ss. 11, 18, 82 (2)—Docu- 
menis containing recitals asto Boundaries, admissi. 
bility of — Persons making them alive and teatifying to 
them— Documents, admissibility of, whether affected. 


Documents not inter partes containing recitals as 
to boundaries and throwing light on thé qnesbion of 
the ownership of the property in sujt, are not ad. 
miegible under section !] or section 14 of the Evi 
dence Act, but are admissible under section 32 12) 
of that Act, The mere fact that the persons con- 
cerned in the transactions are alive and actually 
testify to them, would not render such dooumenta 
inadmissible. [ p. 315, col. 2.) 


Appeal from the decree of the Additional 
District Judge, Akola, dated the 18th April 
1921, in Civil Appeal No. 239 of 1920, 

Mr. K. K. Gandhe, for the Appellant. 

Mr. D. T, Mangalmurti, for the. Respondent. 

JUDGMENT.—This gnit relates to a 
honge situated at Risod, The first plaintiff 
and the firet defendant are real brothers and 
it is the plaintiffs’ contention that the house 
is their aneestral property. The father died 
in 1906 and the brothers then separated, 
ficlds being divided but the house remain- 
ing joint. The plaintiffs now sue for parti- 
tion and possession of their half share in 
the house. 


The case proceeded ez parie against the 
first defendant, but the second defendant 
contested the suit, slaiming the house as 
his own, defendant No. 1 being his tengnt, 
The Trial Court found in defendant No. 2's 
fayour and dismissed the suit, On appeal 
the suit has been deereed. i 

Only the frst and second grounds in the 
memorandum of appeal to this Court haye 
been argued, There is no foree in the first 
ground. The document referred to therein 
is Exhibit A-4, and evidenee was taken on 
this Exhibit in the Trial Oguri. I do not 
think, therefore, thah there is anything in 
this objection. 

The second ground of the memorandom 
relates to Exhibit A-4 and  Exbibit P.1, 
the firat being a mortgage and the aesond a 


Vel, LXVIIT) 
TRIMBAK U, GANESH, 


sale-dead exesnteí by and in favour of 
persons who are not parties to this anit, 
The house in suit is shawn as a boundary 
in these daeun ments and as belonging to the 
father of the first plaintiff and of the do. 
fendant No. l. Ib is eontended that, reaitals 
of boundaries of landa in documents: between 
third parties are not admissible in evidenee. 
The decisions on this point ara somewhat 
eonflieting, It was held in Dwarka Nath v. 
Mukunda Lol Ohowdhury (1) that docaments, 
thangh not dnter partes, containing reeitale 
that a particular site belonged to a partieular 
person were admissible in evidence, though 
sugh entries may not be sonelusive or binde 
ing evidense and may be very weak avidenee, 
or eyen of no weight at all They were 
held admissible either under section 1! (b) 
or section 13 of the Evidenca Aet. A differ. 
ent view is, however, taken in a- other 
deeision of the same High Court, namely, in 
Abdullah v. Kunja Behari Lol (2) which gis- 
tinetly holds that such docimenta are not 
relevantsither under seetion Ll or sestion 13 of 
the Hvidenes Aet. In Abdullah v, Runja Behari 
Lal (2) by the same Court reported at page 
253 of 16 Calautta Weekly Notes it is decid- 
ed that recitals of boundaries in deeds of sales 
end mortgages exesuted by owners of nd. 
joining plots of land and describing the 
disputed Jand as the tenanted land of the 
defendants or their predesessors were rele- 
vant under ssstion 82 (3) of the Evidence 
Ast, though not under seetion 32 (2) or 11, or 
13ofthat Aet, In Daddaponent Naraganagpa, 
In re (3) a Single Judge held that a resital 
in & dosumant dealing with neighbouring 
land that the land in qnastion belobged to 
the plaintiff was not legal evidence. Nor 
was it admissible under section 32 (2) of the 
Evidenee Ast, And two Judges of tha same 
High Qourt differed in  Saripalli Venkata- 
rayagopila Haw v. Fota Narascyys (4). In 
Abdul Ali v. Syed Rejan Ali (5) it wag held 
that snch recitals were inadmissible in gvi- 
denes against s party who was a stranger to 


> (1) B 0. L. J. 55, 
AI 12 Ind. Qan, 149; 14 O.L., J, 467; 18 O. W.N. 


(8) 8 Ind. Cas, 2€8; (1010) M. W. N. 688; 9 M. D. 


(4) 26 Ind. Cas. 747; (1914) M. W, N. 779. 
i (8) el Iud, Das, 618; 19 g. W. Ne 408, 
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them: and that the ruling as to the admissi- 
bility of the doauments in Dwarka Nath v. 


Mutundu Lil Chowdhury (1) was obiter, In 
a reascnt sasa of Seroi Kumar Achari 
v. Umed Ali Howladar (6) it is desided 


that resitals of boundaries of other lands 
in documents between third parties are not 
admissible in evidencs. Against this view 
it was held in Naéwar v. Alkhu (7) that 
such doaument is admissible in evidence 
under section 32 (b) of the Evidence Ast, 
and the same view was adopted in Imrif 
Ohamar v. Sridhar Panday (8) in Ningawa 
v. Bharmappa (9) and in Haji Bibi v. 
Aga Xhan (10). The weight of authority, 
therefore, seams to be that sush dosuments 
eontaining recitals as to boundaries are not 
admissitle under ssetion 11 or seation 13 
of the Evidenoa Act, but are admis-ible 
under section 32, clause (2), of that Ast, 
I$ ise, however, eon:ended that the two docu- 
ments objested toin the present ease cannot 
fall within the provisions of aection 32 (2), 
beeause the persons connested with the two 
transactions are still alive and have in faet 
been examined as witnesses. This is ao, 
but it stands to reason that, if the docu- 
ments containing sueh recitals would bs 
relevant evidence, if those persons were 
‘dead, or could not be found, or had become 
incapable of giving evidanse, or their attand- 
ange conld not ba procured without an 
amount of delay or expensa which, under 
the sireomstanses of the case, app3ars une 
reasonable, they sre relevant if testified to 
by persons concerned in the transacuons, 
They have, therefore, been rightly admitted 
in the present ease. 


It is selear that, as the docamenta have 
been rightly admitted i in evidance, the fading 
of the lower Appellate Court based on these 
doonments and oral testimaay sannot be 
shallenzed in tbia Court, for there is nothing 
io vitiate the finding that the houss was 
the joint property of the two brothers and 
that the plaintifs are, therefore, entitled 
ta the decree they seek. 


(6) 63 Ind. Cas, 954 85 O.L, J. 19, 26 0, W.N. 
022 


(7) 18 Ind. Cag. 752; 11 A. L. J. 183. 

(8) 13 Ind, Cas, 120; 17 O. W, N. 108; 15 Q. Ui ds 1. 
(9; 23 B. 63; 12 Ind. Des. (x. g. ) 43, 

(19; 2 Ind. Ugs. 874; 11 Bom, L: R. 493 at p. 482, 
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The reault is, that this appaal fails and 
is dismissed. with eosts. The appellant will 
pay the. respondents’ costs, 


W. GA & N. E. 
$e Appeal dismsssed, . 


PATNA HIGH COURT. 
In TRE MATTER OF Coust Fes in Sesonp Orv 
APPEAL No.... or 1922. 
August 1, 1922. 
Fresenl: — Sir Dawson Miller, KT., 
Chief Justice, and Ju«tice Sir B. K. 
< Mallick, Kr. 
Babu RAM SEKHAR PRASAD SINGH: 
AND. OTHIRS— DEF&NDANTS— APPELLANTS 
' . v6TS13 
SHEONANDAN DUBEY AND OTHERS — 


. PLAINTIFF8— RESPONDENTE. 

Court Fees Act (VII of 1870), ss. 5, 7 (iv) (c)— 
Taxing Officer, decision of, final—Value of sutt—Plaint. 
f to fiw value—Arbitrary or incorrect. value—Buit 


under s. | (iv), valuation of —" Confirmation of posses. 


sion’, meaning of. 


The Taxing Officer of a High Court has jurisdiction 

te fix the amount of the Court.fee payable on a 
memorendum of appeal to that Court, and if he 
decides that the value put by the appellant upon 
the relief is incorrect, he has the power to correct 
it, and the.High Court has no jurisdiction to inter. 
fere with his decision, even though he has done 
something which the law does not allow him to do, 
Lp. 8 7, cola. 1 & 2] 
. Balkarem Rai v. Gobind Nath Tewari, 12 A. 129; A, 
W. N. (1890) 38: 6 Ind. Dac. (N. 8.) S31, Koer Karan 
Singh v. Gopal Raz, 4 Ind, Cas, 123; 82 A. 59; 6 A. L, 
J.972, Lagan Burt Kuer v. Khakhan Singh, 48 Ind. 
Cas. 982; 3 P. L. J. 92 and Chanderbati Kuer v. Gorey 
Lal Singh, 52 Ind. Cas. 508; 4 P. L, J. 700, relied 
on, ; 

Section 7, clause (iv) (c) of the Gourt Fees Act 
requires that the plaintiff shall truly state the 
value of his relief, but ib is not open to him to give 
an arbitrary and incorrect valuation. [p. 319, col. 1.] 


Jageshra v. Durga Prashad Singh, 24 Ind, Cas, 679; 
J2A,L. J. 814; 36 A. 500, Ummatul Batul v. Musammat 
Nanji: Koer, 11 O. W. N. 705; 6 C.-L. J. 427, Krishna 
Das Laha v. Hari Charan Bannerjee, 10 Ind. Cas. 865; 
14 O. L. J. 47; 16 C. W. N. 823, Raj Krishna Dey v. 
Bepin Behary Dey, 17 Ind, Qaa. 162; 16 C. L.-J. 194; 17 
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C.W; N. 591; 400. 245, Brij Krishna Das v. Muri. 
Rai, 56 Ind. Cas. 316; 4 P. L. J. 708, relied on, . 


In the absence of rules ‘framed under the’ Suits 
Valuation Act for the value of an interest in land 
which is the subject-matter of a suit under section 7, 
clause (jv. of the Court Fees Act, the value of the 
suit is the value of the subject-matter of the relief, 
that is to say, the money value of the loss - which 
tho plaintiff apprehends [p. 819, col. 2.] 

The words “confirmation of possession" mean and 
include a prayer for recovery of possession if the 
Court thinks the plaintiff is out of possessicn, and 
is, therefore, consequential relief within the 
meaning of section 7 (tv: (c of the Court Fees Aot, 


[p. 317, col. 2: p. 218, col. 1.] í 
Bohuroonissa Bibi v. Kureemoonissa Khatoon, 19 W. 
R. 18, Jhumak Kamti v Debu Lal Singh, 16 Ind. Cas, 
898: 220. L, J. 416, Dina Nath Das v. Rama Nath Das, 
34 Ind. Cas. 702: 23 C. L. J. 561, relied on. 
Parathayi ve Bankumani, 16 M. 294; 5 Ind. Dec. 
(N. 8.) 556, Samiya Mavali v. Minammal, 23 M. 490; 
JO M. L. J. 240; 8 Ind. Dec. (N. 8.) 744, Vachhant 
Keshabhai v. Yachhant Nanbha Bavaji, 1 Ind. Cas, 
1068; 38 B. 307; 11 Bom. L. R, 30: 6 M. L. T. 280; 
Dayaram Jagjivan v. Gordhandas Dayaram, 3) B. 73; 
8 Bom. L, R. 885, Sunderabai vw. Colector of . 
Belgaum, 52 Ind. Cas. 897, 43 B. 876; (1919) M. W. 
N. 254; 28 0. W. N, 7:3; 21 Bom. L. R. 1148; 46 I. A, ` 
15 (P, C.) Barru v. Lachhman, 22 Ind. Cas, 503; 228 
P. W. R, 1918; 111 P. R. 1918; 23 P, L, R. 1814, Hari 
Banker Dutt Y. Kali Kumar Patra, 82 O. 784; 9 C. 
W. N. 690, considered, : 


Court-fee matter:in an appeal from the 
deeision of the Subordinate Judge, Shah- 


abad. 
Mr A. K. Roy, for the Appellants, 


JUDGMENT. 


Mormor, J.—The -plaintiffs allege that 
they held under the proprietor, defendants 
Nos. 4 to 18, a holding of 11 bighas, 3 hathas, 
which, by private partition, haa been split up 
into three sets of parcels, Survey Plots Nos. 253 © 
and 72 being allotted to defendant Nos, 4 to 14, 
Survey Plots-Nos.253 1136 and 263 to defend. 
anta Nos. 15 to 17, and plot No 177 to defen. 
dant No. 18. The rent of plot. No. 253 ia- 
shown in the: Reaord of Rights as Rs. 4-2-0, ` 
whereas the plaintiffs state that it ia Ra. 1.13.6, 
and plot No. 712 is shown as kabil-lagan, 
whereas the plaintiffs state that it ia part and 
percel of plot No. 253. 


The plaintiffs also allege that the defend. 
anta have sonspired together and got the 
name of defendant No. l entered as a ratyat 
of the entire 11 bighas 3 kathas, although he 
has no interest in the same. The plaint- 
ifs acsordingly pray for a -deolaration that 
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the Reeord of Righta is wrong. In regard 
to possession, they state that the defendants 
are resisting their possession and they, thare- 
fore, ask for confirmation of possession. 

In the Court of the Munsif the land was 
valued at Hs, 100 evidently for the purpose of 
jurisdistion and a fee of Rs. 10 was paid 
upon the plaint upon the footing that the 
suit was fora deslaration only. The Munsif 
dismissed the suit and the same amount of 
Oourt-fee was paid by the plaintiffs in their 
appeal to the Subordinate Judge. 

The Subordinate Judge having desresd the 
suit, the defendants hava preferred the pre- 
sent sesond appeal and have paid the same 
Oourt.fes as the plaintiffs did in the Courts 
below. 

The Stamp Reporter, however, found. that 
the market-value of the land affected was 
Rs, 1,239-10-6 and that an ad valorem fee 
was payable thereon, and, as the appellants 
had paid Ks. 10, he claimed a defisit of 
Hs. 50. There being a differenes of opinion 
between the Stamp Rsporter and the appel- 
lante, the osse was referred to the Taxing 
Officer who has affirmed the view of the 
Stamp Reporter and called, upon the appel- 
lants to pay the defisit. As the appellants 
have refased to do so, the case has been 
sent up to this Bench in order that final 
orders may be passed on the appeal, 

Now, the first question to be desided is, 


whether the Taxing Officer'a deeision. as ,to.. 


the amount-of the Court feo due on the 
memorandum of appeal is final. Seetion 5 
of the Court Fees Aat would seem -to son- 


, elude the matter, but the learned Vakil for 


r- 


the appellants before us sontends that, as the 
sase comes under.gestion 7 (sv) (c) of the 
Aet, the appellants are entitled -to value the 
relisf af their own figure, that in declining 
to accept their valuation the Taxing Officer 
has exeeeded his jurisdiction, and that his 
desision ean, therefore, bs revised by the 
Oourt, 

, Now, it seems to me that the wording of 
sestion 5 is so explicit and general that -ib 
leaves the: Court no option. The -Taxing 
Officer. has jurisdiction.to.fix the amount of 
fae payable, and if he desides that the 
valuation put by the appellants upon the relief 
was incorrect-he has the power to eorreot it. 
Evon if he has done anything which ‘the law 
does not allow him £o do, the Court. F'aes Act 
gives the High Court no jurisdiction to inter» 


fere with his decision as to the amount of the 
fee, 

This view is also completely covered by 
authority, In Balkaran Rat v. Gobind Nath 
Tewari (1) it was held that a decision under 
sestion 5 of the Court Fees Act is not opan 
to appeal, revision or review and is final 
for all purposes and that no means have been 
provided or suggested by the Legislature for 
questioning. it. In Koser. Karan Singh v, 
Gopal Bat (2) it was held that the. decision 
of a Taxing Offiser as to the category within 
which a suit falls for the purpose of asaertai- 
ning the proper amount of Oourt-feas payable 
on a memorandum of appeal, as also his desi- 
sion as to the amount of fee, is final and 
binding upon the Court under section-5 of 
the Oourt Fees Ast and that the Court cannot 
go behind the order of the Taxing Ofiser 
to examine the method whieh he adopted to 
arrive at his desision, This Court also haa 
uniformly adopted this view of sestion 5 and, 
I think, it is too late for the appellants 4o 
attack the Taxing Offiser's decision on the 
ground that he has illegally assumed jurisdic. 
tion. See Lagan Burt Kuer wv. Khakhhan 
Singh (3) and Ohanderbaii Kusr y, Gorey. Lal 
Singh (4). 

Then it is contended that the Taxing 
Officer. has jurisdietion only to deal with feag 
payable under Ohapter II and that as the fea 
now demanded is one payable underSchedule I 
of the Aet, it is not a fee in respect. of whieh 
bis desision is final, The reply to this is, 
that Schedule Iis merely supplementary to 
sestion 7; it is a table provided for ready 
rackonidg- and indisates how ihe ad valorem 
fea prescribed by asstion 7 is to bs salsulat. 
ed. 

But, apart from this preliminary point, I 
think it is quite clear that the Taxing Offiser's 
prosedure was perfectly correst and that hia 
desision must be affirmed, 

The plaintiffs pray for a declaration and 
for confirmation of possession, It may be 
contended that the prayer for confirmation of 
possession is nothing more than a prayer 
that the fact of, and his right to, possession 
may be declared but the words “confirmation 


(1) 12 A. A, W, N.(1890)-89; 0. Iud, 
(x. 8.) 831 (F. 

(2) 4 Ind, Cac 123; 32 A, 69; 6 A. Li J, 972, 

(3) 43 Ind, Cas. 962; 8 P. L, J. 92, 

(4) 02 Ind, Cas. 508; 4 Pi L. J. 100, 
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of possession” have now acquived a technisal 
meaning and irc'ude a prayer for reaove:y 
of possession if the Court thinks the plaintff 
is ont cf possessiua ; and ib is fo* this rezson 
that for over kalf a sentury  eonfirma ion 
of possession has bein held to bs conse 
qüehtial relief within the meaning of section 
7 (iv) (c) of the Oourt Fees Aci. See 
Bohuroonissa Bibi v. Kureamoonissa Khatoon(5), 
Jhuman Kamii v. Debu Lal Singh (6), Dina 
Nath Das v. Rama Nath Das (7). 

I have been unable to discóver how and 
when this form of pleading originated but, 
at the present time, I think, it is indisputable 
that, though it may ba often unnecessary to 
ask for it, a. prayer for confirmation of 
possession is added as an useful presaution 
against failure to prove possesaion up to the 
date of the suit. In tha present esse the 
plaintiff states in paragraph 15 of his 
plaint that, owing to tha resistance of the 
defendants, he is eompelled to bring a regular 
Süit. This is, thereford; in esseneb a süit 
for possession which isa form of eónsequen- 
tial relief. 

That being so, how is thé consequential 
relief to be valued in this dasa? Are tlie 
plaintiffa entitled to put their own valuation 
or is the Court or, in a High Court, the 
Taxiog Offiser competent to sorrest sudh 
valuation ? 

The learned Vakil for the appellants relies 
üpoh.various désisións in the High Oourts 
of Bombay and and Madras and of the Chief 
Court of the Punjab which, though affirming 
the principle that the plaintifis’ valaation 


must. be aceeptad, do not seam really to sover. 


the sabo now before us, I proeeéd to refer to 
these bricfly. 

(1) Parathayi v. Sankumant (8), In this 
sade the plaintu— sought to set aside à deed 
of dale of which the consideration was 
Rs. 60,500. He paid a GQourt-feo of 
Rs. 10 only as on a deslaratory suit but the 
Céurt held that he must pay ad valorem fee 
on the value of his interèst on the downs 
ment. . : 

(2) Samiya Murali v. Mindmmal (9), In 


(5) 19 W, R. 18. 

(8) 16 Ind. Cás., 898; 22 C. L. J, 415. 

(7 841nd. Cas 702; 98 C. L. J, 561. 

(b; 18 M. 294; 6 Ind; Dec. (N. s.) 558, 

9) 2d M, 390, 10 Mi. L, de 24€; 8 Ind, Dec. ASA 8.) 
44, ! i "es 


this eise tha plaintiff súgd to set aside à 
sa&le-desed and valusd his relisf at Es, 800. 
The Trial Caür& a«meased thd valaé Ab 
Hs. 2,009, the amount mentioned in ths sale. 
desd. The High Court on second appeal 
held that tha plaintiffs’ valuation should be 
assepted, The report does not show whether 
in the opinion of the Conr: that was the 
proper valuation of the relief, 

(3) Vachhant Keshabhat v, Vachhan: Nans 
bhu Ravajé (10) The plaintiffs prayed for 
a deelaration of titlà to certain lands, 
recovery of a gam of Ra; 687 being their share 
of the ineome for the ysara 1956-1960 
Sambal and for an injanction. They valaed 
the first relief at Hs. 130, the sesond at 
Ra, 637 8-. and the third at k1. 25. I'he High 
Court held that both for Osuct-feas and 
jurisdicsion the plaintiff? valuation must bé 
acsepied and that notwithstanding the de. 
fondante’ objection that the praparty was 
worth Ru 5,000 the suit was. triable by à 
Second Olass Subordinate Judge whose juris- 
distion was confined to suits less than Rs, §,000 
in value. : 

Their Lordships, however, were of opinion 
that the valuation would be determinnable 
by the Court if  elaim for possession wera 
made and on this ground they distinguished 
the previdas ruliag of their own Odntt in 
wi. di Jagjtvan v,  Gordhandás Dayaram 

11). 

(4) Sunderbas vy. Oolblector of Biljaun 
(12), This was a auit for à déslata: 
tion afid an injunction. Thelt Lordships 
of the Privy Oounsil  oited with 
approval. the observation of tha Bombay 
High Court that jurisdistion should bà . 
deterinin&d by the plaiatifi’s valuation, 

(5) Barra v. Lachkinan (13). In this sasa 
the plaintifs sought a declaration and an 
injunstion and valued the relief at Has, 130 
for parposes öf Oourt.fos and at Rs. 1,100 
for purposes of jirisdiatian though thë vahis 
of the laod was Rs. 73,192. A Full Baneh 
of the Patijab Chief Oourt held that as the 
éase fell within savtion 7 (rv) (c) of tha 
Qotrt Focs Act the valuation was proper, 

(10; 1 Ind. Cas, 109; 88 B. 807; 11 Boni; L; B; 80; 
5 M. Le T. 240, 

(14) 81 Bi 78:8 Bom. L., R. 886 


(12. 52 Ind Gas, -97; 43 B 376; (919) M. W. N. 
254, 23 C. W. N, 763; 21 Bom, L, R. 1143; 46 f. A. 16 


(P, O.y > i 
(:3) 22 Ind. Cag, 50% 228 P. W. R. 1913; 1il B, 
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(6) Bat Sanker Dust v. Kali Kumar Patra 
(14), In this cave the plaintiff cought a 
deslaration of title to some jüngle land, 
dainagea for the óditing of some trees and 
ah injinetion, Hè valoed the declaration 
together with the injanetion at Hs. 130, and 
the damages at Rs. 79. Tne Hign Court of 
Caleutta held that though the value of the 
whole jungle was Rs. 1,200, it was neither 
the düty nof. within the power of the Oourt 


bo abkedttaiz the value of the property for 


purposes of jurisdiéctidn. 


It will bs bbsérved that none of the easóes 
rélate to. possession. They Would all séém to 
reélat8 to Claims in which the Court bad no 
option but to adsept the plaintiff valuation. 
No ease bat been shown to us: where there 
Wus &' claim for possession and where tlie 


plaintiff was allowed to puta valaation upon 


it which the Court knew to be false. 


Oa thé cther hund, ib was obsetved by 
Riehatds, O. J, i Jageshta v. Durgs 


Prashüd Singh (18), that section 7, clause (2b) 


(6) réquites that the plaintiff ‘shall truly 
btate the valu8 óf his relief; to the same 
öfeët is Umuaiul -Batul wv. Musammat 
Nübjt Kosr ( 6), Krishna Das Daha v. Hari 
Üh.ran Bdnerjee (17) and Baj Krishna Dey 
v. Bépin Bihary Dey (18) ahd in the Bigh 
Oourt àt Päta the authorities are unaniimona 
thas- it is not open to the plaintiff ta 
give âti arbi rary and insofrcét Voluátibn- 
e86 Dra, Krühsna Das v; Murli Rae (19), 
a Pershad Saht vw. Shéopersan Singh 
20) 


Iù this state öf thô atithorities Í think 
the Taxiiig Offer was clearly iight imn 
following the praatics prevailing in this 
Üóbit, 

Apart froi atithority, it is also quité 
Gledt that thé idterpretution pat by the 
appellants ón Beotion-7 (36) (c) sabnob be 


(14) 32 D. 784 0 C; W: N. 600. 
(15) 24 Ind, Cas. 679; l2 A. L. J, 844,86 A, 6500. 
(16, 11 C. W. N. 705; 60. L J. 427. 

- D 10 Ind: Cis, 568i 14 OL. 47; 18:0. W.N. 


(18) 17 Ind Cas, 162; 1860, D, J. 194; 17.0. W., N. 
591; 40 0, 245 | 

(dà) Bu Ind “Gas. 316: å P. L. J. 703. 

(20) 41 Ind; Càs; 95; 5 P. L; J..394; 2 P, L. W.4178. 


accepted ; for if pushed to its logiesl con. 
clusioa it would lead td manifest absurdities. 
It is admi‘tted that a sut for d:clara:ion 
of titla atid recovery of possession ia & 
suit for de:laratión with cornsequan'i:l relief, 
If the section is to ba literally cons ra-d, 
then, while a plaintiff saing simply for 
possession would, under sec ion 7 (e) have 
to pay ad valorem fees on the value of the 
property, he would, by joining a prayer fof 
declaration, pay an ad valorem fee on what 
ever smaller value he dhoso to put upon thé 
consequential relief. Again, whena plaintiff 
had vslued his prayer for eonsequenti.sl ra= 
lief at a eertain figure in his plat and hed 
failed in the Trial Court, it would be open to 
him in appeal to value the conseqaentiel ra- 
lief at any lower figure be might choose, 
These inconsisteneies and anomalies would 
not ossur if tha sestion were held to mean that 
the valuation for the purposes of Oourt-fee 
is to be made in the first instanee by the party 
concerned but is finally determinable by the 
Court, 

The next question is, what is the proper 
value of the sonsequential relief in this case. 
No roles have been made under sestions 3 
and 4 of the Sulis Valuation Act in this Pro. 
vinee for the valuation of an interest in land 
which is the subjest-matter of a suit ander 
seation 7, elause (30) of the Court Fees 
Aat. Bastioni 3 and 4 of the former Act 
provide for the valuation of land for the pur- 
poses of juridiction and under sestion 8 
the value as deter minable for the computation 
of OC: urt fee’ is to be thé same as the value 
for the purposea of jurisdiction, No rules 
having been lrüimed, wé must look to the 
vàlu& of tho sübjeat matter of the relief, that 
is to say, the money value of the loss whist 
ihe plaintiffs apprehand; and in thia ease 
wo müst folluw the practice of this Court 
Abd aise thé Value of thé relie at thé 
value of the 11 bighas 3 kathas, in tespaat 
of which postession is elaimed, The Taring 
Officer finds that in 1910 the plaintiifa pur: 
$hared the entire holding of ll beghas 18 
kathes àt & Civil Conrt atetion sale for 
Rs. 1,823 10-6 and that the proportionate 
value of -the ÍL biijhas 3 kethas is 
Rs. 1,23¢9-10:6, The ad valorem fee payable 
upon this sbim is Hs. 90 ana thére is, shere- 
fore, a. defiert of Rs, 80.in the present eas8; 
Ib máy. be that the value of the property at 


4he tinte. of the süib was less, though thig 
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is not probable, than its value 8 years 
earlier, but the appellants had an opportunity 
of proving its real value before the Taxing 
Officer, and gs no proof was given we are 
not in a position to ssy that the Taxing 
Offiser’s deeision is incorrect, I think, 
therefore, that his decision must be affirmed. 
The learned Vakil for the appellants de- 
sires two days’ time to pay theldefisit Court. 
fes. If the amount isnot paid by the 3rd 
instant the appeal will be dismissed without 
further referense to a Bencb. 
Mirer, O, J.—1 agree. 


W.C å, ČN, E. l 
Order accordingly. 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
Srcoxp Civit Arrear No, 165-B or 1921, 
Juue 23, 1922. 
Present :— Mr, Prideaux, A. J. C, 
SAKHARAM AND ANOTBER-—DEFENDANTE-— 
APPELLANTS 
versus 


DEOBA—PLalnxti#¥—- RESPONDENT. 
' Limitation Act (IX of 1908), Sch. 1, Art. l44— 
Proof of title by plaintif—Burden on defendant to 
prove ‘possession for over 12 years before suit—Con- 
structite  possession—Title—Constructive possession 
always follows title. 


In cases falling under -Art. 144 of Schedule I to 
the Limitation Act, itis not incumbent on the plaint- 
iff to establish possession within 12 years of 
guit. He has to prove title and itthen rests on the 
defendant to’ prove that he and those under whom 
he claims have. been in possession for over twelve 
years before suit. [p. 822, col. 1.] 

Appeal from a -deeree of the Additional 
Distriet Judge, Akola, dated the 16thFebruary 
1921, in Civil Appeal No. 60 of 1920, 

Mr. D. T. Mangalmurti, for the Appellants, 

Mr. V. Bose, for the Respondent, 

JUDGMENT.—This judgment disposes of 
Second Appeal No. 164 B of 1921, Deoba, 
plaintiff, and Ashruji, defendant, Sesond 
„Appeal No. 165:B of 1921, Deobsa, plaintiff, 
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and Sakharam and Ashruji, defendants, and 
Sesond Appeal No. 166-B of 1921, Deoba 
plaintiff, and Sakharam, defendant. These 
three suits have bsen tried together and 
ona judgment has governed their disposal 
in the Oourts below. They were heard to- 
gether in this Court and, therefore, this 
judgment disposes of all the three. 

The property in suit is the various Pot 
Hissas of Survey No. 41 of Kankarwadi. 
The plaintiff sued for joint possession of his 
eight atnas share in these Pot Hissas. His 
atory is that the field originally belonged to 
one Girmaji, the grandfather of the plaint- 
if, Girmaji had two sons, Punjaji , and 
Raghoji, and the plaintiff is the son of 
Raghoji, He own3sa joint half share in the 
field, the other half belonging to his unale 
Punjeji. The defendants refused to. give 
him possession of his shares and hense the 
suit. 

The defence was, that the field was bought 
from Punjaji on 22nd February 1905 by Ashraji 
and Raoji, father of Sakharam. As Punjsji's 
sons disputed the sale, Raoji and Ashruji 
paid Rs, 550 to the sons of Punjaji and 
obtained another asle deed on 19th June 
1909, , This sale deed is said to have besn 
los, It was further pleaded that Punjaii 
was in possession as ostensible owner, and 
that the defendants were bona fide purchasers 
for valuable consideration without notise of 
the plaintiff's title. Adverse possession was 
pleaded and it was contended that the suits 
for joint possession were not maintainable, 
and that plaintiff should haye brought a 
suit for partition and separate possession, of 
his alleged half share. 

The plaintiff, m return, stated that the 
defendants were in possession for 4 or 9 
years and that he knew nothing of the 
transfer. The ease was tried on the follow- 
ing issues common to the three suits :— 

(1) Whether it is obligatory on tke plaint- 
iff to bring a suit for partition? Is the 
suit for joint possession no$ maintainable ? 

(2) Whether the field Survey No. 41 was 
the aneestral property of the plaintiff and 
Punjaji and whether the plaintiff has got 
half share in the field? or 

(3) Whether the field was 
aoquired property of Punjaii? 

(4) Whether Punjaji and . his sons sold 
the field in suit to Haoji and : defendants P 


the self. 


Had.they right to sel] the entire. field ? 
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(5) Was plaintiff in possession of the 
field at any time within 12 years next 
before this snit ? or 

(6) Is plaintiffs elaim barred by defend 
ants’ adversas possession for over 12 years P 

(7) Whether Panjaji was the ostensbie 
owner of the field and are the defendants 
protected by sestion 41 of the Transfer of 
Property Aet ? 

(8) To what relief are the parties en- 
titled P 

in Suits Nos. 350 and 351, that is, Sesond 
Appeals Nos. .64B and i6 B, there was en 
additional issue. Woether it was nesessary 
for the plaintiff to claim relief in this case 
in Oivil Suit No, 349 of 19.9 filed in this 
Court? Is this suit barred under O, 
If, r, 2, Civil Prosedure Code ? 

The First Conrt’a findings may be sum- 
marised as followa:— 

The plaintiffs suits for joint possession 
ara maintainable, It was established that 
the field originally belonged to Girmaji, the 
grandfather of plaintiff, and plaintiff is the 
son of Girmaji’s son, Ragnoji It has not 
been shown that the field was the self. 
Bequired property of Panjaji. Deoba hada 
. half share in the field as his share as son 
' of Panjaji’s brother, Raghoji. The first 
‘gale by  Punjaji was by razimama and 
habuliyat in 1906, Ono Badulal had obtained 
a foreslosure decree in respect of this field 
on a mortgage exeauted by Punjaji. Tne 
actual possession remained with defendania 
a3 lessess of Badalal. The sons of Paajaji 
then sued Badalal for vedemotion obtaining 
a decree and redeeming the mortgage. It 
was after this that Raoji and Asaraji took 
a fresh sale.deed from Puojaji’s sons on 
19:h June 1909. Tnoat has bean lost and a 
copy of it is on reeord. Panjaji and his 
gons were owners of half and had no right 
to sell the other half share balonging to 
plaintiff. The plaintiff bas admittedly 
never baen in possession, but Panjaji’s 
possession wmli not bs adverse to 
plaintiff unless he astually ousted pla:atiff 
or denied his title opanly, and adverse 
possession would commencs from the date 
of saeh denial or ouster. In the present 
case the sale to defendants of the whole 
field was given by Panjaji on 22nd Febraary 
1906 when tne defendants entered into 
possession. Paaja by salling tne field on 
that date, openly « nied the plaintiff's title 
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to the field elsiming the entire field himself, 
and as the present suit was filed on Lith 
Decamber 19:9 that i», more than 13 years 
after the fld has bsen sold, under Art, 
144 of the Limitation Ssheduls, 1908, plain- 
tij's elaim was time-barrad. Dealing with 
Issue No. 7 the Judge finds that the defendanta 
took no reasonable eare to aseer!ain whether 
Punjaji had a right to make the transfer 
and, therefore, the ease was not governed by 
sestion 41 of the Transfer of Property Act. 
It was held that the three snits wara rightly 
brought, but the suit» were dismissed on 
the ground that they were barred by limi» 
tation, 

Oa appeal it was found that there. was 
interraption of the defendant’s adverse pos: 


. geasion when they were dispossessed oa 26th 


June 1907 when the mortgagees took 
possession of the field in pursuance of their 
dares, and the mortgagees wora in possession 
till 13th May 1909 and as the suits were 
brought within :2 years from this date thoy 
ware within tims. The Judge held that 
the defendants wera not entitled to task to 
thair possession the possession of their ven- 
dors from 13th May 1909 or the possession 
cf the mortgagee Liduram Badalal from 
23th April 1907 to 18:h May 1909 and also 
their own prior possession from 22ud Fabra. 
ary 1906 to 26th April .907. The defendante’ 
possession for the period of the lease was 
not adverse possession, Tne thres appeals 
were allowed. 

It i; hera argued that the adverae possas- 
son of Punjaji'a branch against Deoba and 
Roji esmmancad on 18;h September 1902, 
that is, from the date of the mortgage in 
favour of Laduram if not from 22nd February 
1906 when Puanjaji sold and gava poisession 
to the presant appallante, The point 
pressed here is, that Ari, 1&2 applies. It ia 
admitted by appellants that plaintiff came 
of age in 1907.. 1t is also elear tnat plaintiff 
never held actual possession. So it ig 
d.fficalt to see how Art, 142 of the Limitation 
Sshedale can possibly apply. Art. 144 applies, 
and the defendants will haya to prove 12 
years’ adverse possession. Tne mortgage in 
Ladaram's favour wai executed waen tng 
plaintiff was a minor. By oonsenting -to 
ast as Liduram’s lessses and then re-baying 
from Panjaji and his sons it seems to me 
that appellants admitted they were n... 
owners by the rasinama-kabulyat Gransfec 
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of 1906, Ido not see how. they ean possibly 
task on Punjajia possession, as a joint 
owner he was holding for both himself and 
the plaintiff, nor yet the time they were 
in peseession as lessees. Constructive pos- 
session always follows the trie title and 
until Punjiji and his sons told after appe?» 
lanís had heen in possession as lessees 
adverse poseession did not sommenee. In 
cases under Art. 144 it is not incumbent on the 
plaintiff to establish possesrion within 12 
years of suit. He has to prove title and it 
then rests on the defendants to show that 
he and those under whom he elaima have 
been in possession for over 12 years before 
suit. Even if time be taken from 1906 when 
the razinama and kabuliyat transastion took 
plaée as, owing to plaintiff's minority time 
would nob eommenes to run until 1907, -ìt 
is by no means certain that the suits are 
not within time, bat I agree with the lower 
Appellate Court generally in its reasons for 
holding that the suits are within the limi- 
tation allowed. This disposes of the three 
appeals which sre dismissed with ooste. 
The appellants will pay the respondent's 
costs, 


G. R. D. Appeals dismissed. 


OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROsER No. 2209 
ox 1919, 

January 25, 1922, 

; Present :—Mr. Justise Greaves 
` and Mr, Justise Cuming, 

: SASHI KUMAR SORKHEL AND OTHERS 
— DEFENDANTB— ÀPPELLANTS 

KETUS 
CHANDRA KUMAR SAMADDAR 
CHOWDHURI asp orness—Ptaintires— 


RESPONDENTS. 

Decree, fictitious, if requires to be set aside - Hindu 
Law—Joint family—Acqutsition during jomtness— 
Presumption—Burden of proof—EHindu widow, suit 
againsi—Husband's estate, representation of. 


‘A decree which is fictitious does not require to be 
set aside. [ p, 324, col, : ] 


Where one finds people living aa joint and prop.’ 


erties are acquired during this time the presump- 
tion js that they are acquired for the benefit of- the 


joint family as a whole. The burden of adducing 
evidence to rebut the presumption ison the side 
who denies the jointness. [p. 824, col. 2.] 

Where a bona fide suit is brought against a Hindu 
widow inrespect of & genuine debt incurred by her 
husband, the widow, for the purposes of the suit, 
represents the husband’s estate and the estate would 
be bound by the decision thereof. [p. 323, col. 1.] 

But where the suit isa fictitious one, the decree 
Rie bind the estate or the reyersioners, [p. 323, 
ool, 2. 


Appeal against a dearea of the Additional 
Distriet Judge, Bokarganj, dated the 16th 
June 1919, modifying a decree .of the 
Subordinate Judge Seeond Court of that 
district, dated the 30th April 1917. 

Baba Mahendra Nath Roy (with him Babu 
Manmatha Nath Roy), for the Appellants, 

Babu Brojolal Ohakrabarty (with him Babu 
Suresh Ohandra Talukdar), for the Respond- 
ents, 


JUDGMENT.—This is, an appeal by five 
defendantsa—cefendenta Nos. 1, 3, 12, 13 and 
18, The suit in respect of whieh the appeal 
arises is 9 suit by which the plaintiffs claim, 
AB reversionary heirs of one Parna, a-4-annaa 
share in I3 properties jointly with the 
defendants Nos. 1 to il who are said to be 
the owners of the other 12-annas share, 
The First Court decreed the suit with 
regard to all the 13 properties. The, 
lower Appellate Court upheld the deosision 
as regards properties Nos. l to 9 and revers- 
ed the desision of the First Court so far as 
regards properties Nos, 10 to 13. The 
appeal aoncerns properties Nos. 1 to 9; but. 
the plaintiffs have filed a cross-objeation with, 
regard to properties Nos. 10 to 18, 

Now, it will be convenient before dealing. 
with the points raised in the appeal to refer. 
to the genealogical table whish will he found 
at page 29 of the paper book before us, One 
Krishna Ohandra Surkhel had 4 sonz— 
Bhairab, Rajbellabh, Shib Chandra and 
Banga Ohandra. Bhairab had a daughter 
and son Purna, Parna married Ummatara, 
He died Isaving only his widow Umatara 
him surviving and no other heirs. On the 
widow's death the dessendanta of Bhairab’s 
daughter, who are the plaintiffs, becama heirs 
to Bhairab’s estate. Rajballabh had a aon 
Kali Mohan; it is not nesessary to refer 
to the other members of Rajballabh'a . 
family, nor is it  nesessary to refer to 
Shib Obandra's family. On the 16th April 
1861 sometime after Bhairab's death a suit — 
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Was oom mensed by one Prasanna on a boad 
said to have baen exasutel by Parna. The 
partias to the suit ware Paraoa’s widow 


Umatire, Banga Ohandra ani Kali Mohan. - 


Now, I think, thera can be no doubt that if 
the debt was a genuine debt and the suit a 
bona file one, Umatara, for the purposes of 
the suit, representel Purna’a estate and 
Purna's estate would ba bound by the desi. 
sion thereof. Thesuit was desreed on the 11th 
May 1881 and in Ostobar 1869 thera wasa 
Bale in exasation af the desree—jhe propar- 
ties sold baing the shares of the judgment- 
dehtor3 ia properties Noa. l to 9 whieh are 
claimed in thisappesl, Tha properties wera 
bought or purported] to ba bought by 
one Qhandra, After an interval of many years, 
namely, on the 2nd February 1910, U matara 
c3mmensed a suit for a possession of a 
4 annas share in properties Nos, 1 to 9. Other 
propertiss, I understand, were insluded in the 
suit bnt we are not soneerned with these. 
Her allegation was that she had baen, dis. 
possessed and she allegad (inter alia) that 
the exesution sale did noi pass any property 
inasmuch a: the bond was forged. The suit 
was brought in the Munsif’s, Court and was 
valued.at Ra. 1,100. The Mansit die missed 
the suit on tha 26th April 1911 and the 
learned Vakil for the. respondent has shown 
us a sopy of judgment inthe suit. It appears 
that so far as the merits were eoncorned, 
the findings were in favour of Umatara, but 
that, she failed to obtain a desrea bseause 


she-did not ask to set aside the sale in ` 


exesution, It seams, therefore, that although 
she sucseeded on tha merits she failed for 
teshnieal reasons, On the 6th Ostobar 
1915 Umatara diei and tha sait in raspsct 
of whieh this appeal arises was commeussd 
on the 8th Marsh 1916 in the Saibordinate 
Jadge’s Court, The suit was valasd at 
Rs 2,100. It was brought, a3already sta‘ad, 
by the revarsioners who besame the owaers 
of Parna’s estate after the death of Umatara, 
-The suit relates to the 9 properties said to 
have been sold in 1851 and to 4 otber prup» 
erties which are tha subject-matter of the 
aross-objestion. Now, as I ‘have already 
stated, ab regarda properties Nos. lt» 9, 
both the lower Courts held that U matara 
did not represant the esta:e and that agsord- 
ingly the reversionera were not alfec.ed by 
the previous litigation. 

[n the sppsal before us 4 points have 


been urged, Firat, it is said that the desree 
of 1861 bound the estate as represented by 
Umatara as the desrea was not fraudulent; 
secondly, itis said that the pliint in the 
present suit contains no prayer to set aside 
the execation sale and that the suit would 
not lie unless the execution sale is set aside; 
thirdly, it is said that the suit is barred by 
limitation; and lasily, it is ssid that the suit 
of 1910 operates as res judicata. 


Now, the findings of tha lower Appellate 
Court with regard to the bond and the suit 
of 1881 are on their faso somewhat eflist- 
ing. Ab pags 33 of the papner-book the 
learned Judge states that there is nothiog to 
show whether the debt, on which the ez 
parte decree was obtained, was real or unreal 
and that it eannot be said that the deeree 
was obtained by fraud. But at page 34 he 
states as. follows: “All these facts show 
indication by eonduet that the auetion.sale 
was & sham transaction to keep the property 
in the family.” And again, "if the debt 
were arealone such suspisious eonduct in- 
eonsistent with bona files wera not probable. 
Under all these circumstancas I believa and 
find that the debt was not a real debt, that 
the auction-pureharer was not a bona fide one 
and that possession continued with the Sar- 
khol family and not with the austion-parshaser 
or hia heirs. I also find thatthe sale did 
not affect the interest of Umatara and mush: 
leas of the reversioners.” It has baen argued 
on behalf of the appellants that as the bond 
was not found to be a forgery the estate of 
Purna was bound by reason of Umatara’s 
pressnce 88 & party, I think, if there was a 
clear and unambiguous finding to this effeet, 
then this contention must. prevail Bat I 
think, that reading the judgment asa whole 
the two findings &mouatto this that there 
was no debt, that the. bond was a fietitions 
d: cumant and the suit accordingly a more 
fis.ion with the resnl: that the exeeution sale, 
founded oma fietion, 18 really of no value and 
not binding on any one. This being so, it 
sannot be said that the decree of 1861 was 
& deeree that would bind Parna's estate or 
Parna'a reversioners, 


So faras the sseond ground is coneerned, 
it seems to ns to be concluded by the decision 
to which referenee has been made, namely, the 
decision in Surendra Nath Ghose v, Kali Gopal 
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Mozoomdar (1), where it is, clearly laid down. in his judgment whieh will be found at page- 
that a deeree which is fictitious does :nob 26 ¥ the psper-book ; “These properties were : 
require to be set aside; the statement being. asguired when the parties lived in commenaal.- : 
‘a oo}lusive and fraudulent proseeding in a ity, The presumption, therefor, is that they 
Court is not a jadicial proseeding and is to. were acquired by the joint fand.” It seems to: 
be treated as availing nothing to the party ns that that is a sorreet statement of the law; 
who sets it up." So much then for the where one finds people living as joint and pro- 
gesond point urged before ue, perties are acquired during this time, the pre- 
So far as the 3rd point is eoneerned, this. sumption is that they were aeqaired for the, 
is based on the suit of 1910 and I.think benefit of the joint family asa whole. QCon-- 
this presents a eertain amount of difficulty, sequently, Umetara as a member of the joint - 
The point apparently was abandoned in the family was presumably, until the presumption» 
First Oourt, for the learned Munsif states.that. is rebutted, entitled.to an interest in these. 
the Pleader for the defendant did not press  propenties. The lower .Appeliate Court has. 
the point of res judicata in the sourse of his reversed the desision of the First Oourt. as” 
argument, but it was apparently argued in. regards these plotas on an error of law in that: 
the lower Appellate Court. Now I bave. he has thrown the burden on the plaintiffs - 
already stated the nature of that suit, the find-, of showing the fund from whieh the soquisi-: 
ings of the Court and the ground of the deci- tion was made and in not throwiog on.íhe- 
sion and, on the whole, I think, that.hoth the side who denied the jointness the burden of: 
Courts were right in holding that, under the. adducing evidence to rebut the . presumption : 
eireumstancer, the snitof 1910 was a personal that.the properties were acquired for the. 
suit by Omatara, not on behalf of the estate, joint family as a whole, Thi , in our opinion, : 
and that it does not operate as res judicata, vitiates the finding of the Dis:riet Judge as: 
It is also notiseable that this is not a ease regards Plots Nos. 10to18 Bat it is said 
in whjeh U matara ia Suing, after her. bus.. that he has found that Umatara was never in : 
band’s death, for possession of an estate of. possession of these prop-rtizs and. that 
whieh she had never been .in possesion, in the smt of 1910 she cid not claim’ 
Olearly. on tke evidence she was in possession. any share in them. Bat, as I have already 
from her husband's death from sometime stated, that suit was brought to -enforce . 
before 1¢61 until the year 1903. So she is. personal elaim and that does not. debar 
not suing to recover her husband's share but the plaintiffs as reversionary heirs of Purna : 
to resover, present possession.in her own from now asserting their elaim to a share of . 
right which she enjoyed tor many years: and thoss properties, .The oross objeetion, there- : 
from whieh she had been.dispossessed. This fore, we think, must susczed and we deelare » 
disposes of all the questions raised in the tbat the plaintiffs are entitled to a 4 annas : 
appeal before us. The result is that, in our share -in the properties Nos 10 tol. ` 
opinion, the desision of the. lower Oourt is The result, therefore, is that the decrea of 
correct so far as regarda the properties Nos, the Court below in ao far as it relates.to these ! 
l to 9 and we must uphold.the claim of the. 4 properties must be set aside and that of: 
plaintiffs for possession of those properties, the First Court restored. In other respects 
We now come to tbe eross objection of tha the decree of the Court below will stand, : 
respondents, This refers to pl.ts Nos. 10 Therespondents will be entitled to their costa 
to 13. Now these plots did not forma part of the appeal and to the Court fees paid on: 
of the original estate of .Krishng Chandra the memo. of cross-objeotion, ; 
‘Sarkhel nor had they, been acquired during. Oumine, J,—1 agree., 
Purha's lifetime. It appears that sometime < 
between Purna’s death and the year 1903 l < 
these. plots were acquired by the joint family B, N, í / 
of whieh Umatara wasone. The.Mansif who Decree sed aside, ~ 
gave these four plots to the plaintiffs states 


t 
ʻi See} r = a 


9c t "e * ~ ^ 


0) 42 Ind. Oas, 481; a ow. N. Loud a ool ^ Some 60500 
988,45 0,920. | "n "M Tm 
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SAARES JUDICIAL 00 MMISSIONER'S 
COURT. 
Frasr Civiu Aeezau No. 8.B or 1921. 
July 20, 1922, 
Praen ;—Mr. Kotwal, A. J, O., and. 
T. Mr. Prideavx, A. J. C. 
e GOVIND —PiaIuT; FE — APPELLANT 
vertus 
TES RADHABAL KALAR—DerenpAn 
.« — Resp NURUT 
Hindu ducc Tanen Kalar-—School, by which, 
journal: Situation of property— Residence —Deter- 


mination of domicile and personal law. 7 
& Fy È 


C 


: 1. A. person belonging to the Jaiswar abdin of 
the Kalar caste and living in & village in the Central 
Provinces is prima facie governed by the Benares 
‘School of Hindu law, [p. 826, col. 2.) 

t The place where a person's property is situated is 
not adecisive factor in the determination of his 
domicile (p. 3 6, col, 2.] 

A Hindu residing i in & particular province is sub- 
‘Ject to the particular doctrines of Hindu, Law recog: 
nised in that province, [p 326, col. 2, ] 

Balwant Rao v Baji Rao, 57 Ind: Cas. 545; 16 N. 

. R. 187; 39 M. L, J. 166; .1920: M. W, N..483, 22 

om. L. R. 1C70; 28 M, L, T. 1857; 18 A. Į. J. 1049; 12 
L. W.679; 47 I A. 218, 25 O. W. N. 243; 48 Ò. 30 
(P. O.^, followed. 

Appeal trom the desrae of the Additional 
‘District Judge,’ Amraoti, dated the 20th 
‘October 1920, in Civil Suit No, 39 of 
:1919. 

Mr. V, R. Fasdit, R.B., W. R. Puranik and 
O. B. Parakh, for the Appellant, 


-Mesers. M. Gupta, J, K. R, Ooma, RB, - 


“and K. V, Brahma; R.B., for the Respondent, 

JUDGMENT.—The following genealogi» 
-cal tree shows 
: partias :— ` 


SHEORAMSA==Radhabai ‘defendant) 
died ind di aca 1918 


1 

: Nathu==widow Jamna 
,. died 12th Fabruary 
hue 1818, 


b 
Tukaram==Bhagirathibai 


adopted son 
Govinda, minor, 
(plaintiff. ) 


. The plaintiff's oase was as follows. Sheo. 
ramea and bis two sons who predeseased him 
formed a joint Hindu family. Tukaram 
‘before his death instructed Bhagirathibai 
that she shonld adopt a son to him Out of 
respoet for Tnukaram’s wishes Sheoramsa 
before his death dirested Radhabai, not to 
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the relationship of the 


^ 


adopt a son herself but to get Bhagirathibai ' 


to adopt one to Tukaram.  Hadhabai acting 
on this direc'ion. o»nssnted to the plainzitf’s 


sented to the adoption. . 


823 


adoption by Bhagirathibai which took plaee 
on the: 20th Marsh 1919, On these faata 
the plaintiff sued Hadhabai for a des sation 
that he was by virtus of the adoption grand- 
son and heir of Sheoramsa, and for posses- 
sion of Sheoramsa’s proverty. In proof of 
the eonsent by Radhabai the plinti relied 
ona statement in writing salled a kaifiyat 
dated the lith December 1918 . signed by 
Kaihabai, In this statement mention is 
mada of Sheoramia’s directions referred to 
above. 

» Raithabai denied that Tukaram and Sheo- 
ramsa had instructed Bhagirathibai and here 
self respeetively as alleged and that she eon- 
She alleged that the 
hatfiyat was taken from her under misrepre- 
sentation but that even if she is deemed to 


.bave eonsented to the adoption by that state. 


ment, her consent was withdrawn before the 
adoption took placa. She further pleaded 
that Sheoramsa aad the members of his 
family as well as his forefathera were resi- 
dents of the Central Provinees and the- parties 


.Were, therefore, governed by the Benares 


Sshool of Hindu Law. Other minor pleas 
tak-n by the parties will be apparent from 
the issues whieh were as follows :— 


"l. Did Bhagirathi adopt plaintiff ? 

2. Was the adoption made on the in- 
strustions of Tukaram and Sheo. 
ramsa P - 

3. (a) Was it ade with the eonsent of 

defendant ? 


(b) Was the consent Sitlicrawa ? 


.4. What was the age of Tukaram when 
^ he died and what was the age of 
Bnagirathi at the-time P 
5, Was the thumb impression on 


(a) the doeument styled katfyat 
secured by the patwari by mis- 
representation as alleged by the 
defendant P 4 

(b) Is the katfiyat-inadmissible in 
evidense.for want of stamps and 
registration:P 

By what.Sshool of Hindu Law. are the 
parties governed ? 

(a) What property not admitted by 
defendant to he in her possession, but 
eliimed on the ground that itis in 
her possession 18 W-th ber P 

(b; Wnas 18 the value of the property 
in possession of defendant and 
claimed by plaintiff P . 


Qa 


= 
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(è) What debts due by Sheoramsa 
. wêre ra paid by defendant ? 
8, What were the mesne profits of the 
fiéld in the year 1919.20? 
9. What relief tab plaintiff claim ?" 

The Lower Coürt found :— 

‘Oa erae No. 1, 

that the adoption was proved ; 

On Isstie No. 2, 

that Tukaràm did not authorise Bhagi- 
rathibai to adopt a son and that 
Sheorames did not instruct Radba- 
bai to see that Bhagirathibai adopt- 
ed a Son; 

‘On Issue No. 3, 

". that Radhabai did not consent to the 
addption ; 

Or Isiue No. 4, 

that Bhagirathibai was born on the 14th 
June 1903 and that Tukaram- being 
older than her by abóut a year was 

“ander 15 yeaf& when he died in 
April 1917; 

On Têsde No. 5, 

(à) -‘that‘even if Radhsbsiexecuted the 
‘kotfigat she did not do so with 
‘knowledge cf its contents and 

(b) that’ it was not inadmissible in evi- 

dehse to prove her sonsent or Shec- 
ranía's inatrtubstions ; 

On T'sue No. 6, 

that the parties were governed by the 
Benares School of Hindu Law, sa 
Sheoramea’s family had migrated 
from the United Provinces and 

| resided in that part of the. village 
Salbardi whieh is situated ia the 

: Gentral Provinces. No findings were 
given ön Issues Nos. 7 and 8 ań they 
‘were deomed unnecessary. 

The plaint ffs- enit ‘being ‘dismissed he has 
filed the present apbesl. 

Inthis memorandum of appeal the plaintiff 
‘challenged the finditgs'on Issues Nos, 2, 3, 5 
(a) and C, and fartber‘complained that the 
lower Court had failed ‘to examine the parties 
foliy dud ‘prépétly ‘and to elisib all‘the fasts 
necessary to deeide the sixth issue, 
ity tyke dp first the question as to the 
iSehucl of Hindu Law which governs the 
-paettes. -Sheoramsa wara Jaiswar Kalar: vide 
P. W. No. 8. The Jaiswar subdivision of 
the Kalar caste is said to have éome from 
Qidh:'eíds Russell on Tribes and Onstes of 
the Centra} Provinees, 1916, Volume ILI, page 


e 
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306. Presumably, therefore, Shaoramsa was 
governed by the Benares School. Assuming, 
however, that She»sramsa's family had not 
migrated to the plasa of their present reji- 
dense, we have it from P, W, No. 8 that sinee 
the time of his forefathers Sheoramsa's family 
has been living in the Central Provintes. 
P.W No. 16 also states that Sheoramsa lived 
in Salbardi in the Oentral Provinees. Prima 
focte, therefore, he was governed by the 
Benarea School whieh prevails in the Oentral 
Provinees. Salbardi is e village situated 
partly in the Central Provinees and partly in 
Berar. It is argued for the appéllant that most 
of the property of Sheoramss is situated in 
Berar andit should, therefore, have been 
presumed that his domieile was in Bérar. 
Admittedly, Sheoramsa’s residential house 
is situated in that part of Salbardi which is 
in the Central Provinces, and iu view of the 
fact and the evidenca of the witnesdss mefer- 
red tb above ‘the fact that his fiélds are 
situated in. Berar is insuffielóht to lead us to 
hold that he was domiciled in Berar. The 
plase where a person’s property is situated 
is not, in our opinion, a decisive faator in the 
determination of his domicile. We do not . 
think that the plaintiff's complaint about the 
lower Oonri’s failure to examine the parties 
properly ‘on this point is justified. In 
Balwant Rao v, Bajt Rao (1) it was held that 


a Hindu residing in a partieular Province of 


India is held to be subject to the particular 
doetrines of Hindu Law resognized in that 
Provinee. Having regard to this rule the 
cefendant’s plea was quite suffisient. The 
plaintiff's reply to that plea was that 
““Sheordinss and ‘his son resided'in both the 
Salbardis, one cf which i'in the Central 
Provinces and the other in Berar. Itis not 
admitted that they were governed by the 
Benares School of Hindu Law.” If the 
pláintiffhad any further statemsent'to make 
it “was ‘open to bim to have done to. We are 
not even now told what other faets exist 
whieh sould ‘have been elicited in ‘examira. 


‘tion by the Court, 


The’parties being governed by the Benares 
Sehool, the next question that ‘arises is + did 
Tukaram' give authority to Bhagirathibai 


(1) 97 Ind. Cas. 645; 16 N. L. R. 187; 39 M. L.J. 
186, (1920) M. W.N.483; 22 Bom. L. R. 1070; 28 M. 
L, T. 167, 18 A. L, J, 1049, 12 L. W. 670; 47 IA, 
218; 26 9. wW N..243; 48 0, 80 (P, Oo), 
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to adopt, Before this question is dealt with 
it will be convenient to deal with the question 
of Tukaram's age when he died. This quastion 
was tried as a preliminary issue and was 
dealt with by the lower Oourt at. soma 
length. No attempt haa been made in this 
Court to challenge.that finding and we agree 
with the lower Court thai Tokaram was 
about 5 years old when hs died. Exhibits 
D2, D3, D5 and D$, varnasular sohool- regis. 
tera, the evidence of Radhabai (D. W. No. 2) 
and the. statement of Bhagirathibai admitted 
to have been made by her before the Naib- 
Tahsildar suffisiently prove that Tukaram was 
about 15 years old when he died. Exhibit 
D? shows that Bhagirathibai was -hereelf 13 
years old on the 23rd March 1905, P.W. 
No. 1 who is finaneing this ease states that 
Tukaram was 5 or 6 months older than Bhagi- 
rathibai. Bhagirathibat herself states that 
he wan two years older. This also points to 
Takaram being about 15 years old at the 
time of his death, 


. Bhagirathibai as P. W, No. 9 states that a 
‘day. befora his death Tukaram expressed a 
wish that she should adopt a son. The fast 
- that he was only about 15 years old then 
makes us doubtful about his having done so, 
1t is, as the lower Court remarks, improbable 
thata boy of that age should think of spiritual 
. matters and of continuing hia.line of descent 
and instructing his ehild wife to make an 
adoption. Bhagirathibai says that Jhapraji 
was present when Tukaram instructed her to 
adopt a son. Jhapraji as P. W. No. 10 
. Btates that Bhagirathibai herself was at 
Yelikeli with her father when Tukaram died 
and that be hiraself does not ‘know if Tuka- 
ram said anything before his death with 
regard to the adoption, P. W. No. lí also 
states that Bhagirathibat was not in the house 
when Tukaram died. We agree with the 
sonclusion of the lower Court that Tukaram 
did not give authority to Bhagirathibai to 
adopt a son. 

As regards the alleged desire of Sheoramsa 
that Radhabai should make Bhagirathibai 
' adopt a son, wa have tha: evidenae of P. Ws. 
Nos. 8 to 12, Ascording to Bhagiraihibai, 
P. W. No. 9, Sheoramsa died on a Saturday. 
On the precading Thursday in the afternoon 
he.told Radhabai to get Bhagirathibai to adopt 
a son and made Hauumant (P, W. No. 12) 
write what would appear to be a Will directing 
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Bhagivathibat £o adapt a son aud givingiustrus- 
tions as tn the disoosal of his nraoerity. She 
states that this dosmmant wai athastel by 
Nagosa (P. W No, 3), Jhapraj! (P, W. No. 
10) and thras other parsons,  Nagosa states 
nothing about’ this. — Jhaprajl says that 
Hanumant was not present when Sheoramsa 
told Radhabaiabout the adoption, that Hanu- 
mant was askad on Friday to reduse the 
matter to writing and that neither did Sheo. 
ramsa sign the document nor did anybody 
attest it after it was written, Jairam 
(P. W. No, 11) states that it was ona Friday 
‘that’ Sheoramsa told Hadhabsi and Bhagi» 
rathibai that Bhagirathibaishould adopta son. 
Tho witness then volunteers that Sheoramsa 
got a letter written by Hanumant to the 
effect that Bhagirathibai should adopt a son 
and parpatusta his name, Nothing more was, 
according to this witness, written in the letter 
and it was neither signed nor attested. This 
witness is hostile to Radhabii and apparently 
was hostile to Sheoramss also. P. W: No. 12, 
Hanumant, states that one day before his 
death: Sheoramea told Radhabai that she 
should make Bhagirathibii adopt a son. He 
says that he wrote a document which eontain- 
ed instrustions to Hadhabai as abova and 
direstions about tha disposal of his property. 
The witness states that Sheoramsa sigued the 
doeument but nobody attested it. The 
document is not prodused in evidense and 
though P.-W. No. 12 says that it was given 
to Radhabai it doas not appear to hava baen 
ealled for by ‘the plaintiff. 

A eire1msiance in support of the story 
about the instractions given by Sheoramsa to 
which some of the wituesse: refer ii the 
bringing of a boy for approval by Radhabai. 
Nagosa (P. W. No. 8) states that he brought 
a boy about 15 days after Sheoramsa'a death, 
that the Garubaba of the family took him t3 
Raihabai but that sha disapproved of him, 
Hanamant (P. W. No. 12) atates that Nagosa 
brought the boy a month or a month and a 
half after Sheoramsa's death but thas he was 
not aporovad by the Jamuagir Bawa, Jha. 
praji (P. W. No, 10) states that Nagosa took 
the boy during Sheoramsa’s lifetims for his 
approval bub that Sheovamia dil nos lika 
him, Weare not ah all impressed by this 
evidenee. 

We do not understand why Sheoramsa did 
not authorise Radhabai to adopt a son her. 
golf or-why he gave preferenqa to the widow 
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of Tukaram who was a younger son ovar 
that of Nathu who was the eidar one. Tae 
plaintiff's suggestion is that Sheoramsa ad- 
vised an adoption by the widow of Tukaram 
because Tukaram had expressly desired it. 
1f, however, as we have held, Tukaram did 
nob express any eush desire, the foundation 
. for Sbeoramea’s instruerions goes. 

In forsher support of the story about 
' Shaoramsa’s insirustions, relianse is placed 
upon a kaifiyat dated the 11th Desember 1918 
of whieh Exhibit P.29 is a eopy. It is as 
follows :— 

" Kaifiyat (statement) exesuted by Radha- 
bai widow of Sheoramsa Kalar of Salbardi, 
don Morsi, Distriet Amraoti, to the following 
eres: i= 
' My husband Sheoramsa is dead, Even if 
1 am his true nearest beir he told me ut the 
time of his death that | should get tbe whole 
property (moveable and immovesble) record- 
ed in the name of the dyngoter-in-law, Bhagi- 
ratiuibai, and that I should make her adopt a 
boy with a view to eontinue his line, All 
this happened in the presence of the  'anchas 
and sol have entered my husband's whole 
property in the name of my daughter-in-law 
Bhagirathibai. It may be resorded in her 
name. Ihave exesuted this kaifigaé of my 
free will and eonsent, in full possession of. my 
senses and without taking any intoxication 
and hearing any one's advite. 

ated lith Desamber 1918. By the pen 
of Namdeo Yeshwantrao Kakde. 

Lett thumb mark of Kadhabai, widow of 
Sheoramsa.” 

The lower Court has dealt with this matter 
in paragraph 16 of its judgment, Namdeo 
(P. W. No. 17) has written the dosument 
and Babu Khan (P. W. No, 1x) has attested it. 
Neither of them is able to say why Radbabai 
executed it. Namdeo states that ne haa gong 
to Salbardi for marketing and thas he was 
called from the market by Radhabi and that 
he wrote the Aatfiyat as instrusted by her, 
Baba Khan who is & resident of Salbardi 
states that the dosument was written on a 
market day and that Saturday is the only 
market day in that village. Now the llth 
December 1918, thedateon the kazfiyat was 
a Wednesday. There is, therefore, sause 
to suspeet the genuineness of this kačfiyat. 
Radnabai denies that she gave ang docament 
purporting to permit muacation ia B iagira:ni- 
bawa name, Bhe statas that 653 Patwari took 
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her thumb impression on a blank paper saying 
that he would have the ‘elds mutated in her 
name and that if she gave her thumb impres- 
sion she could have mutation made without 
having to goto Court. She denies that she 
knew Namdeo, the writer. The Patwari, a8 
shown by the lower Oourt, is a very unsatia- 
fastory and unreliable witness. Wecan see 
no reason why the dosument wss written as 
it is, except to serve as evidence of an ad. 
mission by Radhgbai of the alleged instrus- 
tions by Sheoramss, We agree with the lower 
Court that even if the thumb-impression on 
the dotument is Radhebai’s its contents were 
not written by her authority or with her 
knowledge. 

. We also agree with the lower Court in 
holding that the consent of Radtabsito the 
adoption is not proved, The cireumstenees 
uder which tbe eeremony of adoption actu- 
ally tock place indicate that Raahabai was 
not a ecneenting party to it. Ths faet that 
the dcors of the family house were olored 
against Bhagirathibai's party, that the 
eeremony had to be performed in a lane, 
that it was considered neevssary ta have a 
pkotograpker in readiness to have a photo- 
giaph of the party taken, that Radhabai dots 
not apptar in the photograph, that Radhabai 
kad applied for mutation in her own name 
ard ibat she wculd have notbirg' to do with 
Bhagirathibai or the adopted boy after the 
acc pticr, ali Legative her consent. 

To tum vp, we Gnd, egreeing with. tke 
lower Court, that the parties are governed 
by the Berares School of Hindu Law, that 
Tukaram did not authorise Bhagirathibai to 
adopt, that Sheoramsa did not instruet hadba. 
bai to get Bhagirathibai to adopt and that 
Radbabai did not consent to the adoption, 
On these findings the plaintiff's elaim must 
fail, The apptal ie, therefore, cismissed with 
costa. 


G. 8. P. Appeal dismissed, 
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- GALOUTTA HIGH COURT. 
ÀPPRIL Fros APPELLarR Drosen No. 1492 
or 1:20. 

Febroary 16, 1922. 
Present :— Mr, Justiee Newbovld, 

ABDUL RAHIM KAZI AMD ANOTHSR— 
p Dereapants Nos, 1 anp 2—Arre tants 
< versus 

JONABALI SIKDAR AND OTHERS— 
PraixTISES AND OTHERS— DEFENDENTS tro forma 
wama hE£PONBENTE, 

Evidence, admissibility of — Recitala of boundaries in 
documents between third parties, if admisstble—Hvt- 
dence Act (I of 1872), ss. 11, 18, 82 (8). 

Recitals of boundaries i in ‘documents between third 
parties where they throw light on the question of 
the ownership of the property in suit are not ad- 
missible in evidence under section 1! or 12 of the 
Evidence Act But they may be admissible under 
clause 1:8) of section 37 of the Act when they are 
the statements made by persons of the character 
described im ihe opening sentence of that seotion, 
that is to say, persons who are dead or who cannot 
be found or for other reasons there stated cannot 
be examined as witnesses [p. 330, col 1.) 

Soroj Kumar Acharji v. Umed Ali Howladar, 63 Ind. 
Cas. 954; zh O. W. N. 022; 35 O. L. J. 19, Abdullah 
v. Kunja Behari Lal, 12 Ind Cas. 149; '6 0.W.N, 
262; 14 C. L. J. 467, Imrit Chamar v. Sridhar Panday, 
18 Ind. Cas. 120; 16 O.L,J. 7; 17 O. W. N, 108, 
relied on, 

Appeal against a desrea of the Subordi- 
nate Judge, Firet Court, Faridpur, dated the 
6th of Msreh.1920, modifyirg that of the 
Munsif, Third Court at Madaripur, dated 
the 28th of June 1920. 

FAOTS appear.from tbe judgment. 

Babu Jogesh Chandra Roy (with him Babu 
Asita Ranjan Ghosh), tor the Appellants.— The 
lower Appellate Oourt has referred to sertain 
documents which are not admissible in evi- 
dence. Even ifadmissible there is nothing to 
show that the name in whieh the boundary 
plots stood was the predecessor-in-intecest of 
the plaintiff. When the title deed fails the 
suit should bave bsen dismissed unless ad- 
verse possession for 12 years was shown and 
proved. One oannot prove his title by 
referenee to statements in other people's 
doeuments. 

Refers to Abdul Ali v. Syed Rejan AH (1), 
Soroj Kumar Acharjt v. Umed Ali Howladar 
(2), Abdullah v, Kunza Behari Lal (3). 

Statements in the conveyanees of others as 
to boundaries are not evidence against me and 


(1) 21 Ind. Cas. 618; 9 C. W. N. 468, 
(3) 12 Ind. Cas. 145; i 0. W. N. 22; 1 140, L, J. 
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they esnnot ereste a title in the plaintiff, 
The do4ument was objested to and the 
learred Judge relied a good deal on this 
doeument, The final Record of Rights is in my 
slient’s favour. They ought to have rebut. 
ted the presumption raised by that. 

Refers to Soroj Kumar Acharj$ .v. Umed 
Ali Howladar (2). 

Mr. A. K. Fuz-ul-Haq (with him AMonlvi 
Syed Mohd. Sadulla), for the Respondents.— 
The plaintiff claimed as a suecassor in-inierest 
of one Hadi. Notorl; karmi right, but right 
by adverse possession isclaimed, The finding 
is that the: plaintiffs are in uninterrupted 
posession till the date of the snit, Findings 
as to tark ard Adi, whois the same as Hadi, 
are in my favour, There dosuments may not 
ba admissible as regards, my title but eer- 
tainly so as regards my possession. The 
rolirg cited r.fers to question of title and 
not of possession. D. eumenta are admissible 
under sesticn 13 of the Evidenee Act. I 
w uld rely on seetion 11 of the Evidence Act. 

Seetion 32 read with seetion 13 (a) of the 
Evidence Act will make the documents.ad- 
m:ssible as the statements are from persons 
who are dead now, I rely on the finding on 
the question of possession, 

Babu Jogesh Chandra Roy briefly replied, 

JUDGMENT —The plaintiffs respondents 
brought the suit out of whish this appesl 
arises for recovery of possession of three 
pl:ts of land on deelaration of their title 
thereto. As regards two of the plot. Nos, 1115 
‘and 911, both Oourts have held that the 
plaintiffs’ ease failed, and thcugh a -eross- 
‘objection in respeet of this finding was 
‘taken on behalf of the respondents it has 
not been pressed at the hearing of this 
appeal, 

We are now only eoncerned with plot 
No. 1116 in respeet of whieh the Munaif 
dismissed the plaintiffs’ suit but the 
lower Appellate Court gave the plaintiffs 
a dearee for a l4-annas share. As regards 
this plot the only question that really 
arises in this appeal is as to the admissibility 
of certain doeuments on which the lower 
Appellate Court has based this finding 
in favour of the plaintiffs. In proving 
their title to this plot the plaintiff relied 
on Exhibit 3 a doeument whieh had been 
rejeeted by bcth Courts and further on five 
dosumsente, Exhibits 1, 4, 5, Gand 7, which 


.eontain revitals that the land in dispute 
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-was the property of ore Adi Sikdar. The 


lower Appellate Court, differing from 
the first Court, has held that it has 
been proved that thi. Adi Sikdar was 


the  predesessor.in-interest& of the plaint- 
iffs. These documents are dosuments of 
transfer of different properties adjoining the 
land in dispute and in ‘the boundaries given 
in these documents Adi Sikdar's tank is 
mentioned. As regards the admissibility of 
these documents, for the appellants, relianca 
is placed onthe ease of Soroj Kumar Acharjt 
v. Umed Ali Howladar (2). There it waa 
held that tke question whether recitale in 
the boundaries of other lands in doen. 
«ments ‘between the tkird parties, such as 
there are in the present sase, are admigsible 
in evidence under cestion ll or section 
: 13 of the Evidenee Act is not free from 
doubt. But having regerd to the resent 
' desisions on the point it was held in that 
case that sush documents -were not admis- 
sible in evidense. That ruling sertainly 
supports the eontention raised on behalf of 
the appellants as regards admissibility 
under section ll or 13 of the Evidence 
Act. On behalf of the respondents relianse 
isplased on the cases of Abdullah v. Kunja 
Behari Lol :8) and Imrit Ohamar v. Sridhar 
Panday (4), In the former of these cases 
it was held that similar dosnments describ- 
ing boundaries were not relevant under 
sestion 11 or section 13 of the Evidenee 
Aat, but they might be admissible under 
-clance (3) of seeticn 32 when they. were tke 
statements made by persons.of the charaster 
dercribed in the opening sentente cf that 
estion ; that is to say, persons who are 
dead or wbo eannot be found.or for other 
ressons there stated cannot be examined as 
witnesses, It is not shown in this easa 
that tbe ‘persons who appear in these 
.documenís.to baye .msde these ala ements 
.come under the category derc-ibed in 
‘that -sestion. It is eonaeded on behalf of 
‘the -appellants that there is:some evidenae 
‘apart from these doeaments to support the 
plaintiffs’ case and that-the case should go 
‘back for re hearing after .exoluding from 
consideration the inadmissible documents, 
‘When the ease is beard the plaintiffs may 
bs :able to show that the fasts are such 
.88.to make. these statements admissible under 


^ (4) 18 Ind, Cas,.120; 16 Ç, Ju, Ja 417.0, W. N, 108, 
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sestion 32, elause (3) and if they are able 
to do so on the evidenee on the -resord this 
dcecumentary evidenes may ba considered 
by the lower Appellate Court. But should 
they not be abie to do so they must be 
excluded from sonsidsration. 

I aceordingly deeree this -appeal and 
dismiss the  eross-objeetion taken by the 
respondent. The appeal will be ra-heard by 
the lower Appellate Oourt only on the 
point of the right of the plaintiffs to a decree 
in respect of plot No. 1116, the tank, 
and it will be desided on the evidense 
already on the record. 

Costs will abide the result. 

1 make no order as to eosts in the ross. 
objections, 

P. N. 

Appeal allowed ; 
Oross-objeciion diamtesed, 


BOMBAY HIGH COURT. 
- ORIGINAL Orvis Jvatsprction Suit No, 54 
or 1921, 
June 10, 1921. 

Praesent :— Mr. Justieo Pratt. . 
VITHALDAS BHAGVANDAS — 
‘PLAINTIFF 
veraus 
NAGUBA! M. JOSHI-— Derennanr, . 

Bombay Rent (War Restrictions) Act (II of '918), 
8, 9--Fraction of premises leased required by landlord 
—Tenant, eviction of. 


A bona fide requirement of a landlord of a small 
fraction of the premises leased does not .amount to 


reasonable requirement of the whole of the pre- 


mises within the meaning of section 9 of the Bombay 
Bent War Restrictions Act so as to entitle him to 
evict the tenant from them. [p. 3881, col. J.J 


Mr. F. S. Taleyarkhan, for the Plaintiff. 

Mr. Colí man, for the Defendant. 

JUDGMENT.—The plaintiff, who -is the 
owner of a building on Sandhurst Road, 
seeke to eviet the defendant, a lady Doator, 
who is in occupation of the ground floor as 
residences and fist floor as a hospital and 
also of one motor garage in an out-house ap- 
pertaining to the building. 

The plaintiff himself lives on the New 
Oharney Road, and hastwo motor cars and 
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two earriages withont ‘horses. He says he 
does . not require avy part of the property in 
the cosupation of the defendant, exsept.the 
motor garage. He wantsthis motor garage 
for the assommodation of one of his ears. 
Him $àrs are st present aesommodated, one 
in 8 hired. garage.elose to.his.residenee, and 
the.cther, in & vasant shop on the ground 
floor, of ‘his rister’s house. The enrriages 
are, one, at.his sidter’s huugalow on Malabar 
Hill, and.the other, in one of the othar garages 
in the same out-honse. | 

The car, whieh is in the hired garage lose 


by, is conveniently situated, and he is sontent 


to leave that sar there. The car he wants to 
‘acsommodate in the garage, whish he séeks 
to aequire possession of, is the ear whieh is 
in ‘his sister's shop, Hoe says the caris only 
temporarily aezommodated there, but surely 
it is not likely that bis sister would tura 
that esr ont of the shop. The only extra 
convenience he gets.by removing the car 
“from ‘the .sister’s house to the garage in 
suit, is-a gain of four or five minutes in time, 
The shap in his sister's honse is ten minutes 
from Lis own residenee, and the garage in 
suit is four or five minutes distant, 

Again, Isae no reason why the plaintiff 
should not.remove the ssrriage whieh is in 
one -of the same garages in the came out. 
house and:aesommodate his ear there. The 
carriages are not in usa and he ought to be 
abla to find godown-acsommodation for that 
*earriage :omewbere else, 

‘Qn theses faets, I am not satisfied of 
the bona fides‘of the plaintiff's requirement. 

But even assuming that the plaintiff'a 
requirement im bona fide it is not reasonable. 
Plaintiff must sne to eviet the defendant from 
the whole:of her:premises in occupation as 
his tenant, and I,must, therefore, deal with 
the ;suit on that footing. lt comes to” this, 
therefore, that a-bona fide requirement of & 
smell-fraction of the premises leased does 
not, in my opinion, amount to a reasonable 
requirement of the whole of the premises, 
For these reasons, therefore, I find on the 
issne framed, in the negative, and diamias the 
plaintiff's snit with sosta. 


*.0.À Suit dismissed. 


OALOUTTA HIGH COURT. 
Orvis Rura No, 708 or (921, 
Februsry 17, 1922. 
Present: —Mr. Juaties Newbould and 
Mr. Justices Panton, 
KHOSAL MAHAMMAD ——PLAINT FE 
— PETITIONER 
i versus 
AMIRUDDIN MAHAMMAD PRAMANIK 
| —Derenpant Oppos:re Parry, 
Bond— Alteration, effect of—Suit on altered bond if 
B aa of actual loan by independent 
evidence, 


The plaintiff brought a suit on a bond for Rs. 36. 
The defendant denied payment of consideration and 
also pleaded that the bond whioh he admittedly had 
‘executed was a bond for Rg. 25 only and had been 
‘altered soas to show the amount advanced to be 
‘Ba. 35 The Trial Court dismissed the suit on the 
finding that the bond was altered, although the con. 
sideration money of Hs. 25 had been paid. The 
plaintiff moved the High Court under section 265 of 
the Provincial Small Cause Courts Aot: 

Held, that although the plaintiff could not recover 
his claim on the bond sued upon, he was entitled to 
recover the amonnt of Hs. 25 which he had been 
found to have advanced to the defendant, inasmuch 
‘ashe was entitled ‘to succeed on proof of the loan 
‘by independent evidence. [p. 332, col. 1.] 


Hale against an order of the Mansif, 
First Oourt, Jalpaiguri, exercising the 
powers of a Court of Small Causes, 


FAOTS appear from the judgment, 

Babu Atul Ohandra Gupta, for the Petitionar. 
—The plaint:ff is the petitioner. This Rule 
was granted aga:nst an order dismissing the 
‘suit on the ground of unauthorised alterations 
in the bond, I sued for R». 35 with in. 
terest The defendant denied raosipt of 
consideration. The Jadge held that there 
was a eon:ideration for Hs, 25, bat has 
diamissed my ease on the ground of un. 
authorised alteration of Hs. 25 to R35, 
He has relied on Gour Chandra Das v. Pro. 
sanna Kumar Ohandra (1) which I submit is 
quite distinguishable, The ease in Achyuta- 
nunda Bhattacharya v. Ram Nath Bhattacharya 
(2) is also distinguishable. There the point 
“was raised by the subsequent purehaser from 
the mortgagor. I would rely on Pramatha 
Nath Sandal v. Dwarka Nath Dey (3), Moti Lal 
Saha v. Monmohan.Goswamé (4). 1 submit a 
desree for Rs, 25 shouid have bsen passed, 


(1) 88 0. 812; 10 C. W. N. 788; 8 O. L. J. 363, 
(2) 21 Ind. Cas. 79, 18 O. L. J. 354. 

(8) 28 C, S51; 12 Ind, Deo. (N. a.) 566, 

(4) 6 0, W.:N. 56, 
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No one appeared for the Opposite Party 
io show eauee. 

JUDGMENT,—This Rale is unopposed. 
The petitioner broaght a sait against the 
defendant on a bond for Rs. 35. The 
defendant: denied paymant of consideration 
and also pleaded: that the bond whish he 
admittedly exesnted was a bond ds Rs. 25 
only and had been altered ' as to 
show the amount advancsd to bé Bs. 35. 
The lower Court has found that the 
Consideration money of Rs, 25 was paid 
and the bond was altered. On these 
findings he has applied the principle of 
the leading same of Master v. Miller (5) to ba 
found at page “03 of Smith's Leading Cases, 
12th Edition, Volume l, and dismissed the 


suit, That the plaintiff petitioner cannot 
recover his claim on tbe bond. is not 
disputed but what js sontended da that 


be san sue on the original debt of Rs. 25. 
This contention is supported by the autio» 
rity of the case of Moti Lal Saha v. 
Monmohan Gossami (4), in whieh it was 
.held that even if the promissory nots sued 
upon were a forgery the plaintiff would 
succeed on proof of the loan by independent 
-evidense, ' Following this decision we hold 
the plaintiff is entitled to recover the 
amount of Hs. 25 whieh he has been 
fonnd to‘ have advanced to the defendant. 

— "We, aesordingly, maka the Rule absolute 
‘and set aside! the decree of the Small 
"Cause Court Judge. The plaintif will 
get a deeree for the sum of Rs. 25 only 
against the defendant. The parties will 
bear their eosts in ell the Oourts. 

'. BN, 

Rule made absolute, 


= (5) (1791) 1 Sm. L. O. (11th Ed.) 767 atp. £03; 2 
R. R, 999 4 T. R. 820; 100 E, R. 1042, 





‘NAGPUR JUDIOIAL COMMISSIONER'S 

"2 O COURT. - 

Sxcoxp Orvis, Arrear No. &6-B or 1921. 
` "April 28, 1922. 

Preseni :— Mr. Prideanx, A. J. C. 
LALSING— DEFENDANT—A PPELLART 

2 5 teras 

PARASHRAM —PraiNTIFF— RasgFONDENT. 


Ostensible owner--Alienation—Suit by real owner to 
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recover property—Notice of title—Burden of proof — 
Question of fact, decision on — Decision, when not final, 


In order to allow the rea! owner of property to 
recover from an alienee the property taken from a 
person allowed by the real owner to hold himself 
out as the owner, he must prove either direct or 
constructive notice of the title or the existence of 
circumstrances which ought to have put the 'pur. 
chaser on an enquiry which if prosecuted would have 
led to a discovery of the real title [p. 883, col. | J 

Ordinarily, & decision on & question of faot is 
final, but when it is shown that that decision was 
reached without assessing the evidence on the 
record at its proper value and that, while appraising 
that evidence, various important factors were not 
considered, the decision cannot be accepted as 
final, [p. 333, col. 1 


Appeal against a deeres of tlie Additional 
District Judge, Akola, dated the 70th Des«m- 
ber 192). in Civil Appeal No. 219 of 19:0 

Mr. 4. V. Kaare, for tbe Appellant. 

Mr. M. B Niyogi, for the Respondent. 


JUDGMENT .—This case was last before 
this Court as Siee»nd Appeal No. 8-B of.1918 
when it was remanded for taking of some 
fresh evidenee and for a fresh decision on 
the merits, The prineipel question at iesus, 
namely, whether the ‘houss in suit is the 
property of the plaintiff, Parasram, or of 
bis brother, Rajaram, is one of fact and the 
decision on & question of fact would, in 
most cases, be final but there are sireum- 
stances in the present ease whieh lead mo 
to believe that the evidenee on resord has 
not been assessed at its trae value and 
various important faetors to be taken into 
sonsideration while appraising that evidence 
have not been sonsidered. It is, of - course, 
true that the sale:deed of 1884. proves it- 


‘self, but becanse Parasram was the owner 


of the house in that year it by no means 
follows that he was still owner when ha 
Some -relianca 
has been placed- on the rent:note but that 


doeument was execated by Arjun during the 


pendency of the defendant’s suit against 
Rajaram, and the evidenes of the writer of 
the dcsnment, Yeshwant (P. W, No. 1), 
states that Parasram and  Hajarani ' were 
both abrent when he wrote the rent note. 
The evidenee: does not show that the present 
plaintiff, Parasram, was in fasta party to 
that rent.note, The second witness for the 
plaintiff states that he does not know who 
is the owner of the house; therefore, it seems 
that the plaintiff got a decree morely on 
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his original sale-desd and the Courts below 
hava. not given proper weight to the faai 


that the ‘losal authorities in their collection ' 


of taxes have shown Rajaram as the owner of 
the house and sollested the taxes from him. 
P, W. No. 2 himself admits that Rijaram was 


living inthe house nntil the last five or six. 


years. It is significant that the plaint in 
this ease is signed for Parasram by the son 
of Rajaram who also appears in the case, 
as the plaintifi’s agent. A matter worthy 
of consideration is the question, whether if 
Parasram had been in truth the owner of. 
the honse, he would not have had his 
name entered as owner in the Munisipal 
register and paid texas of the houss him- 
zoif. It is here argued that the lower 
Conrts do not, seem to have given the con- 
sideration it deserves to the question whether 
Parasram is the owner of the house in suit and 
bas allowed Rajaram to pose as the ostensible 
owner of it, for it is a rule of lawthat 
in order to allow the real.owner of property 
to recover from an alienee the property. 
taken froma person allowed by the real owner 
to hold himself out as the owner, he must 
prove either direct or sonstruetive notice of. 
the title or the existenee of eirecumstanees 
which ought io have put the purehaser on 
an inquiry which if proseeuted would have: 
led to a discovery of the real title. This- 
question must be sonsidered and the lower 


Appellate Court must ascertain and record. 


its opinion on, the question whether Paras- 


ram has, as a faot, had anything to do: 


with the property for many yeara past or 
whether he has sllowed Rajaram to live in. 
the house and to treat it as his own leading 
people to believe that Rajaram was in truth 
the real owner. 
that all aspsets of the case have not been 
duly considered by the lower Appellate Court. 
I am not, therefore, prepared to reeeive its 
findings on the main question of faci as 
final. I set aside the desree and remand 


the ease for a desision de noto in tho lower. 


Appellate Court,  Qosts the 
reault. 


W. O. A, &G, R D.. 


will abide 


Case remanaed, 
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I have said enough to show: 


i profits from 13.1 to 1326 Fasli. 
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OUDH JUDICIAL COMMISSIO NER'S 
COURT. 

Rear Arrear No, 47 or 1921. 
December £, 1921. 
Fressnt:—Mr. Lyle, A. J. C. 

SIT A Bonn MF SCORE 


SARJ U PRASAD Kn HE A AER 


— HESPONDEXTA. 
Transfer of Property Act (IV of 1882), s. 105— ' 
Agreement between co-sharers to take profits in dede 
whether lease- Registration not necessary. 


An agreement between the co-sharers of an estate , 
whereby each is in turn to take the profits for a 
certain number of years, is not & lease withiu the 
meaning of section 105 of the Transfer of Property 
Act but is an arrangement as to the method of 
distribution of profits and does not require to be, 
embodied in & registered instrument to render it 
valid, 

Appeal againsía desree of the First; Ad. 
ditional District Judge, Lusknow, dated: 
21st June 1921 seonfirming that of ‘the 
Honorary Assistant Collestor of the Firat 
Olass, Lueknow, dated 31st January 1921, 

Mr, Bisheshwar Nath Srivastuva, for the 
Appellant, 

Mr, A. P, Sen, for Respondent No. 1. 

JUDGMENT.— This sseond appeal arises 
out of & suit for profits. The plaintifi’s father 
and the first two defendants each purehassd a 
5.annas share and the third defendant pur- 
chased the remaining l anna share in the 
village in July 1900. Both the Courts below 
have beld that there was an agreement among 
the parties by whieh the defendant No. 3 was 
to realizes his share of profi:s from eertain 
tenants and the other txo defendents and 
the plaint Æ were each to realizas the 
rent from all the other tenants of the 
village and take all the profita for a period 
of six years in turn. They held that 
this agreement was aeted upon and 
that in assordanee with this agreement the 
plaintiff had taken the profits for the whole 
15-annas from 1309 to 1314 Fasli, that the 
defendant No. 2 had taken the profits from 
1815 to 1320 Fasli, and that the defendant 
No. | had taken and was entitled to tha 
In aecord- 
anse with this finding the plaintiff's elaim 
being for the profits for 1325 and 1326 Fasli 


. was dismissed, 


The only point urged in second appeal is 
that, assuming that there was sush an agree- 
ment, it was not valid in law or binding on 
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the plainfiff-appoellant, that if amounted to 
a lease for a period of more than one year 
and that, therefore, it could only be made by 
a registered instrament under sestion 107 of 
the Transfer of Property Aci, I6 seams to 
me to be quite clear that the agreement in 
question does not amount to a lease as 
defined in sastion 105 of that Aot. One. of 
the essentials of a lease is that there 
should be a osonsideration to be rendered 
periodiealy or on spesified oscasions to 
the lessor, and that essential is entirely 
absent in this agreement. The agreement is 
nothing but an arrangement between $0- 
sbarers as ta the method of distribution of 
profits. Instead of dividing the profits each 
year it was agreed that each party should 
take the profits for six years in turn. The 
agreement was a perfectly valid agreement 
and did not require to be embodied in a 
registered instrument, I may also note that 
the plaintiff has in pursuance of this agree- 
ment: enjoyed the profits for six years and he 
sannot now be allowed to go behind it. 
The appeal fails and is dismissed with 
eoste. 
N. X. 
: Appeal dismissed. 


CALOUTTA HIGH COURT, 
APPEAL FROM  APPxLLaTE Drorze No, 1482 
or 1922, 

February 15, 1922. 

Present :—Mr. Justice ixewbould. 
Srimatti MANMOHINI DEBI— 
PLAINTIEF — APPELLANT 
versus 
RAM KISHORE TARKARATNA AND 


OT. RRS—DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, 1. 27, 
O. XLVli, r. l— Admission of evidence at appellate 
stage—Insuficient ground—Proper remedy. 


The fact that the plaintiff ina case was unaware 
of certain important documents during the hearing 
of the case is no sufficient ground for their admission 
in evidence at the appellate stage under O. XLI, r. 
27%, Civil ‘Procedure: Code. The plaintiff's proper 


remedy is by an application fora review under O. 


SLVIL, re l. (p. 885, col, 1.] 


INDIAN. CASES, 
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Garden Reach Spinning and Manufacturing Co. v. 
Secretary of State for India, 28 Ind. Cas, 865; 42 O. 
67-19 0, W N. 401, Kessowji Issur v. Great 
Indian Peninsula Railway Co, 81 B. 88M, 9 
Bom. I, R. 671; 11 C. W. N. 721; 60. L, J. b; 4 A.. 
L. J, 461; 17 M. L J. 347; 34 I. A. 115; 2 M. b. T, 
485 (P. O.), followed. 

Appeal against a decces of the Additional 
Distrist Judge, Tippsrah, dated the 21st 
of February 1920, affirming that of the 
Munsif, Saasnd Courtat Brahmanbaria, dated 
the i9th of September 1918. 

FAOTS appear from the judgment, . 

Babu Kalé Ainkar Ohakra-artti, for Babu 
Upendra Sumar Roy, for the Appallant.——The 
plaint: ff is tbe appellant, Tbe appeal arises: 
out of asuit for deslaration of claintiff'aNiskar 
title to one third shara of the lands and for 
partition. The First Üouct dis nissed the suit. 
On appeul that desicion has been affirmed. 
My main eontention is that the learned Judga: 
ought to have admitted eertain docaments 
in evidence, Our sass was that the plaintiff 
was unaware of theie existense aud so could 
not'produse them  bsfore the Firat Oourt. 
The learned Judge has heli that this evi- 
dence eould only be admitted under O, XLI, 

. 27,and that no substantial cause has 
been shown as to why they should ba admit» 
ted and has relied on the ease of Garden 
Reach Spinning and Manufacturing Oo. v. 
Secretary of state for India (1). “But: even 
gacording to that deeision the Judge ought 
to'have fouad that thera was lacuna in the 
evidense. Those doeuments would have 
proved my main eontentions and disproved 
those of the defendants. The other findings: 
are rather against me, But the learned 
Judge was wrong in holding that the plaint- 
iff's whole ease depends on showing that she" 
was in possession of plot No. 8, I submit 
the Judge ought to have considered the sase 
with regard to the other plots. 

Babu Dwarkanath Chakerbuity, Senior 
Government Pleader (with him Babus Gobin- 
da Ohandra Dey Roy, Surendra Nath Guha 
and Monomohan Banerjee), for the Respond- 
ente, was not ealled upon to reply. 

JUDGMENT.— This is an appeal against a 
desree dismissing a suit for deslaration of 
the plaintiff's Niskar title to one-third share 
of the lands of the plaint and for partition, 
The dismissal by the Court of first instanca 
was affirmed on appeal by the lower Appellate 
Court. 
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The main point urged in this appeal is 
that the lower Appellate Court was wrong 
in refusing to reseive sertain documents in 
evidense under O. XLI, r. 27, Code of Civil 
Preeedure, The plaintiff-appellant/s case was 
that she was unaware of the more important 
of these documents daring the hearing of the 
ease in the First Oourt. 
late Court has held that that is no sufficient 
ground for admission of theevidence under 
O. XLI, r. 27, Code of Civil Procedure, and 
the pleintifi'a proper remedy is by an applica- 
tion for a review under O. XLVII, r. 1. In 
support of this view he sites the case of Gorden 
Reach Spinning and Manufacturing Oo. v 
Secretary of- State - for- India (1). 
wrongly referred to itas a Privy Counsil 
decision whereas if is a decision of a Bench 
of this Court. 
ing on the learned Additional Distriet Judge 
and is also binding on ms sitting singly. 
Thongh itis not itself a desision of the 
Judicial Committees it is based on their 
desision in the ease of Kessowjt Issur v. 
Great Indian Peninsula Railway Oo. (2). 
These decisions -fully support the view of 
the learned Additional Distrist Judge. I 
hold that he was rightinrefasing to admit 
this evidense at the hearing of the appeal. 


The only other point urged is that the. 


Court .of Appeal below is in error in thinking 


that the whole case of the plaintiff depended | 


upon her possession of plot No. 6 and this 
has. vitiated its judgment. From what I 
have seen of the judgments of the two 
lower Oourts I am unable to hold that the 
learned Judge is wrong in holding that the 
plaintiff's ease must fail if she fails to prove 
her possession of plot No, 6. The judgment 


whieh is one of affirmanse has dealt suffi.: 


ciently with other points in the ease and has 
given good grounds for supporting the 
finding of the First Court on the fasts. 
these findings the plaintiff's suit necassarily 
fails. 
I aceordingly dismiss the appeal with 
sosts to eash set of respondents, 
B, xX, * 
Appeal dismissed, 


m. L, R. 67:11. C. W. N. 721; 
" 461; 17 M.L, J, 847; 841. A. 


The lower Appel. : 


He has. 


But it is nonetheless binde 


On. 


BOMBAY HIGH COURT. 
SKOOND Cavin. AePEAu No. 676 or .920, 
January 9, 1922 
Present :—Sir Norman Macleod, Kr., 
Chief Justies, and Mr. Justica Coyaje. 
JAYANT BAPSHA SAVANT— 
Da¥eNvant—APcCELLaNt 
versus 
ABDUL RAHIMAN MAHOMED 


IBRAHIM— RESPONDE T. 
Khoti Khasgi lands, purchaser of—Faida, ` liability - 
to pay. 


A purchaser of Khoti Khasgi lands from one of 
the co-sharers Khots, is liable to pay Faida, unless 
he is able to show that by virtue of some custom or 
agreement amongst the Khotsthe Faida is not 
payable. [p 38, col. 1.] 

Saeond appeal trom the desision of the 
Assistant Judge, Thana, in Appeals Nos. 97 
and 107 of 1920, eonfirming a desree passed 
by the Subordinate Judge at Mahad, in Civil 
Suit No. 272 of 1918. 

Mr. N. V. Gokhale, for the Appellant, 

Mr. V. B, Virkar, for the Respondent. 

JUDGMENT, 

MaoLEOD, O. J.— The plaintiff alleged that 
he was a co-sharer Khot of the suit.village 
of Bhandivili, that he managed the anit 
village in the years 1914.15, 1915-16, 1916. 
17 and 1917.18 ; that a Khoti Khata stood 
in the defendant's name; and that the defend- 
ant did not pay Dhara and Faida for those 
lands. The defendant inter alta eontended 
that for some lands in suit he was liable to 
pay only Dhara and loeal cess; and the 
main issue in the zuit was whether for 
those lands he was liable to pay the 
Faida. 

In the Trial Court thelearnsd Judge points 
out that a Khot inrespest of his Khasgi 
landa is a tenant to himself so far as hia 
liability to the body of Khots in eoncerned. 
With regard of Khasgi lands, 1 understand, 
tha position is that the holder is still liable 
to pay Faida to the general body of tho Khots, 
and that this payment of Faida for various 
Khasgi lands held by various co-sharers in 
the ordinary eourse would ba adjusted when 
the division of profits is made among the joint 
body of the Khotsa. 


The defendant, as a purshaser of Khoti 
Khaegi lands from one of the eo-sharer 
Khots, would be liable to pay Faida, unless 
he was ableto show that by virtue of some 
eustom or agreement amonget the Khots 


$86 


the Faida was not payable. That was & 
matter to be proved by evidense, and as 
the learned Judge points out no evidenca 
whatever was adduced. The fact that the 
defendant produced four sale deeds, under 
whieh the defendant bought Khoti Khasgi 
lands, which were slleged to ba immuue 
from the payment of Faida, wonld not be 
relevant, unless it soald be shown that the 
general body of Khots had agreed to those 
terme. 
decreed in tbe Trial Court, and this decision 
was confirmed in appeal. 

The learned Appellate Judge relied upon 
the decision in Reghunathrao v. Vasdev (1) 
that a Khoti sbarer, if he sold bis Khoti 
Khasgi lands, lost his rights thereto as 
against the general body of the Khote, and 
if after the sale he remained in possession 
of such lands, he was a tevant-at-will and 
sould be ejested ; and the head-note also says 
that if a Khoti sharer parts with his Khoti 
Khasgi lands, then those lands, in the hands 
of an outside purchaser, become Khoti Nisbat, 
that is to say, the purshaser nob being a 


member of the body of Khote sannot hold. 


any lauda as "hoti Khasgi", a3 that 
expression refers only to lands in the 
ossupation of a Khot and eultivated by him 
or by his hired lebourars. It is olear, 
therefore, that these landa in the possession 
of the purshaser are liable to pay Faida 
under the, arrangement 
Exhibit 99, whereby it was arranged that 
the tenants of Khoti Nisbat lands wera to 
pay. Rs. l assessment and annas 8 Faida, 
Therefore, the dec sion of the Court balow 


is eorreat and the appeal must be dismissed 


with sosta. 

Covasex, J.—I conaur, The defendant’s 
ples, so far as it appears on the evidenca, 
seems to ba that he is not liable to pay 
Faida in respest of the Khoti Khasgi 
lands now in his possession, This plea was 
disallowed by both the lower Courts, and, 
in my opinion, for suffsient reasons. Tae 
lands in question are not Dhara landa. 
They ara Khoti Kbasgi lands which are 
thus explained by Mr. Jastice Ranade in 
Secretary of State for India v. Narayan 
Namshet Kamerkar (22 $^. - 


(x. sg.) 614, 


(x, s.) 845 
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The plaintiff's elaim was, therefore, 


which, *as made in. 


(2) 1 Bom, L. R. 10 ab p. 26; 23 B, 618; 12 Ind, Deo. 


o [1523 


"Khoti Khasgi lands hava been thus defin- 
ed in Mr. Jnatios Candy’s book on Khoti 
Tenure. All land in a Khoti village, 
whieh is not Dhara, must be Khoti. The 
Khoti lands whish are eultivated by the 
Khot himself, or by means of hired labourers 
are ealled Khoti Khasgi, and the rest is 
Khoti Nisbat, which may be sub.let to perma. 
nent tenants or to recant cultivators.’ ` 

Now, all Khoti lands are liable to pay 
Faida, that is, the Khot's profits. It oon- 
stitutes his remuneration for the trouble 
and risk of eollecting the revenus of the. 
villaga, and managing the village, Khoti' 
Khasgi lands are not exempt from sush 
imposition. When the Khoti Vatan is held 
by ‘one single individual, he is, so to esy, 
his own tenant as regards the Khoti Khasgi- 
land: in his private oesupation, The posi- 
tion ae regards the psyment of this Faida 
becomes clearer when suci Khoti Vatan, 
is beid bya body of sharers, In that 
easg each sharer holding  Khoti Khasgi’ 
lands becomes 2a tenant of the 
e0-parcenery and pays Faida to the whole 
body of Khots including bimself, and when 
a Khoti village’ is’ takan under attachment 
by Government, the Knot is liable to ba 
assessed for Kboti Faida in respect of landa 
in his private ossupation. Ramchandra Nar- 
sinha Mahajan v.. Qollector of Ratnagiri 
(3) and Ramchandra Daji Joshi v. Visage” 
Bapuji Kenhere \4). ; 
_ It was no doubt open to the defendant 
in this ease to prove that this partieular 
Khoti land had been the eubjest of a special 
agreoment between his vendor Khot and his 
so-sharers. The burden of proving it lay 
on him. - No such agreement, however, has 
been either alleged or proved in this ease. 
The learned Trial Judge pointed this out 
when he said "defendant has not adduead 
any evidenes to show that he is not liable 
to pay Faida to plaintiff in virtue of any 
custom or agreement," i 

In thease cirsumstanses, in my opinior 
decree of the lower Court p night, dd 

WO A. | Decree affirmed, 

(8. 7 B.H, C. R, (A, C, J.) 41. 

(4) (1880) P.J. 207. « — 


Vol, LRvTIH 


ÍNDIAN OASHS: 


337 


'GOUR CHANDRA RiY d. JANARDAN PRASHAD THAWUR, 


PATNA HIGH COURT. 

APPEALS FROM Origiaat Oxpeas Nos. 173 
OF 1920 axp lli or 1921 anp CiuviL 
Revision No 155 or 1921. 

Mey 3, 1922, 

Present :—Justise Sir Jwaia Prasad, KT., 
and Justica Sir John Baaknill, Kr. 
GOUR CHaNDRA RAY-—JUDGMENT: 
DEBTOR — APPELLANT IN M, A, No, 173 
ResvonpentT IN M, A. No. 111 Opposite 
Pasty In O. R. No, 155 
ter8u8 
JANARDAN PRASHAD THAKUR 
AND OTRER«—- DEGCREE- HonpgRS— RgSPOk DENTS 
Ix M A. No. 178, Apewuranis IN M. A, NO, 

lii— Per:troners jN O. R No. 155. 
Execution of decree— Application for issue of notice— 
Step-in-aid of execution —Objection as to limitation not 
taken —Objection, if can be taken in subsequent pro- 
ceedinga—Kes judicata—Order dismissing execution 
petition for default, tf appealable. 


_ An application praying for issue of notice upon the 
judgment-debtor is an application in aid of execu- 
tion. [p,#3~, cel 1.] 

Where after due notice upon the judgment.debtor 
the Court decides that the execution is in order and 
that it should proceed, it is not open to the judg- 
ment-debtor in subsequent execution proceedings to 
challenge that order and set up s ples that the 
previous execution proceedings were barred by 
limitation. [p +88, col i.] 

No appeal lies from an order dismissing an appli- 
cation for execution on account of the decree-holder’s 
failure to prosecute it. [p. 338, ool. 2] 

appeal from an order of the Sabordinate 


Judge, Purneab, dated the l9ih July 1920. 


In M. A. No. 178, 

Messrs. S. N. Palit and S. M. Mullick, for 
the Appellant and M-ssrs, K, Sahay, siveshar 
Dayal and B, K, Prasad, for Mr. D. P, Sinha, 
for the Respondents. 


Ix M. A. No. 111 anp O, R. No, 155 or 1921. 

Messrs, K. Sahay, Siveshar Dayal and 
B. K. trasad for Mr, D. S. Pinha, for the 
Appellants and Messra. S. N. calit and 
S. M. Mullick, for tne Respondents, 


JUDGMENT, 


JawaLs PARBSAD, J.— This appeal arises out 
of an order of the Subordivata Judge, dated 
the i9th July 1920, rejecting the petition 
of the judgment-debior appellant with 
respsct to the execution of the desree 
obtained by the respondent. The only 
auesbion involved in this appeal is whether 


22 


the exesution of the decres is barred by 
limitation. 

The desreo was obtained on the 19th 
of April 1909 and was put into execution 
several time. Tha present exesution was 
levied on the 11th of Noveambar 1919. This 
was within thrae years feom the previous 
execution which was filed on the 10ch of 
April 1917 and disposed of on the 12th of 
September 1917. Before this execution the 
desree-holder had levied execution of the 
decres on the 19th Desember 1913. That 
execution was dismissed on the 27th April 
1914. The contention of the judgment. 
debtcr is that the execution levied on the 
Osh April 19.7 was barred by limitation 
and e nsequensly the decrae-holder lost all 
right to exeants the desree on tha llth 
of November 1919. The determination of 
this question rest4 en irsly uson the aoa- 
struction cf an application made by the 
decree-holier on the 25ih April 1914. It 
is coneeded that if that aoplieation ba in 
Bid ofexecn ion, the execution of the decree 
holder whieh enmmenced on the 10th April 
1917 was well within time. On the 6th of 
April 1914 the Court directed "Notise to 
issue under O. XXI, r 66, upon the 
jadgment-debtora fixing 25th Mag i914,” 
The desree holdera had put in prosess-fee 
and notises for the parties. Tha return of 
notiee was received, bat tha noticas was not 
served, at least upon some of the judg menít- 
debtors, and coasaquentiy the deeree holder 
filed the applisation of the 25th April 1914 
praying that an order may ba passed for 
iasne of another notise for aerviee upon the 
judgmené-debtors in the snit and one week's 
time may be allowed for fling ¢.lban2 and 
nofiee. The learned Vakil on bebalf of 
the judgment.debtors  eontenda that thia 
was an applieation simply for time to file 
the £albana, and was not an application 
praying for issue of notiees upon the judg- 
ment-debtcrs. The plain meaning of the 
applisation is that it was for bath tha 
purposes. The notice upon some of tha 
judgment.debtors had been returned unserv- 
ed. It was, therefore necessary for the 
desree holder to apply for the issue of fresh 
notiea upon thoss judgment-debtors, This 
interpretation is borne out by the order of 
the Court which runs in the following 
words:— Decree-holders filed a patition for 
issuing fresh notiee and prayed for time 
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to file notise and proeeaxs-fees. Put vp on 
27th April 1914 for orders.” Tiere isample au- 
thority for the rrzposition that an appiicstion 
for the issue of notise upon judgment. 
debtors ig an applisation in aid of exeaution, 
There car, therefore, be no manner of doubt 
that the application of the 25th of April 
1914 wae an appliestion.in-Bid of execution. 
Therefore, the application of the judgment. 
debtor for exeaution of the decree filed on 
the 10th of April 1917 was within threa 
years from the application of the 25th April 
1914 fled by the desrea holder in aid of 
exeaution. In this view the present exeou- 
tion of the judgm-nt-debt r is not at al 
barred by limiai»n, Supposing, however, 
that the appliwation cf the 25th April 
1914 was not in aid of exesution, the 
judgment.debtors did mot objsct to the 
exesution of the desree in 1917 in respect 
of noties having been served upon them. 
In the exesution of 1917 (No. 234 of 
1917): the Court dorected notiee to issue 
under O. XXI, r, 22, of the Oade of 
Givil Prosedure, fixing the 3rd May 1917, 
That notise was served upon the judgment- 
debtors on the 23rd April lvl/. The 
decree-holder has examined the Court peon 
and the identifier to prove service of that 
notice. The learned Subordinate Judge bas 
accepted that evidenee. He has also eonsi- 
dered the objestion of the judgment-debtcrs 
as to why the evicenee of servies of the 
notise shonld not be believed. The same 
objection was urged before us, but on 
examination of the evidenee in the cass 
we are satisfied that the obj-etiors are une 
substantial and tha: the Court below was 
right in secepting the evidense of serviee 
of the notise upon the judgment debtors. 

Actepting, therefore, that the judgment. 
debtors had reseived noties of the exesution, 
it was open to them to abject to the 
exesution of the decree upon the ground 
that it was slready barred by limitation. 
‘This they did not do, and on the 3rd of 
May 1917 the Oourt acsopted the affidavit 
fled on behalf of the deerse-bilder in 
proof of service of the notise and dirested 
a writ of attachment to issue fixing the 
22nd of May 1917. Tbe Oourt aseepted 
the evidense on the record that the writ 
of attashment was also served and directed 
on the 12th of June 1917 notise fo issue 
for the sale proelamation uuder O, XXI, 


r. 66, Therefore, not only the notices 
were served upon the julgment-debtor 
under O. XSI, r, 22, but also the 


writ of attachment was served upan the 
spot. The Court, therefore, desided after 
due notice upon the judgment-debtors that 
tha exeeuiion was in order that it should 
proceed. That order is binding upon the 
judgment.debtors. Ib is an order desiding 
as between the parties that the exeoution 
was not barred by limitation, Sash an 
order has been held to operate a8 res 
judicnía, and whether right or wrong, the 
order eannot be shallenged in subsequent 
execution proseedings. The result is that 
it is not open to the juigment debtors 
now to challenge the execution of the 
decrae filed in 1919 that the dearee was 
barred long before the present exeention. 

The result is that we aesepi the view 
taken by the Court below and dismiss the 
appel with costa. 

The decree-holders’ trouble does not esase 
with the dispasal of this apoeal, for we find. 
thatafter the objestionof the j 1dgment-debtors 
was dieposed of on the 19:h of Jaly 1920 and 
the execution was directed to prosesd, the 
exesulion was dismissed as baing infrustuous 
on the thof May 1921. Tho desree-holder 
has, therafore, aome to this Oourt aggrieved 
by the order of the Subordinate Judge, 
dated the tth May 1921, passed by the 
Subordinate Judge both in appeal and in 
revision, The order of the Subordinate . 
Judge isin the following words : " Daeree- 
holder takes no step, though the sase was 
fixed for yesterday when I was basy with 
sessions. The execu'ion case is sesordingly 
diamissed as infrastucus" The order in 
question is not appealable. Thia kind of . 
order is not ineluded in the Jist of orders in 
O. XLILI, rm 1, and no order unless . 
included in that list is appealable. The 
order in question was passed in execu‘ion of . 
the desres on &95eount of the default of the 
decree-holder to take certain steps, The. 
order was passed in exesuti.n proseedings 
by virtue of seation 141 ofthe C de of Civil 
Prooedare, in other words, the order is 
Similar to what is passed in suits on ascount 
of defaalt of plaintiffs. Hire, the dasree- 
holier failed to take nesessary steps for the 
prosecation of his appleation in exesution 
and it was aseordingly dismissed for default. 
Waether this order is an order in the suit : 


w 
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or in the exesution it is not at all appeil 
able. 
preliminary objeetion of the respondants that 


the appeal is ineompatent mist prevail. The 
appeal is, therefore, dismissed, ; 
Knowing of this dificalty Mr. Kulwant 


Sahay has also preferred an application in 
révision. The question then is whether the 
order of the 6th of May was without 
any jurisdistion or jurisdietion was exer. 
eised illegally or with material irregu- 
larity or whether the Subordinate Judze 
failed to exercise the jurisdiction vested in 
him by law. Oa the. 28íh of April 
1921 the desree-holders filed process- 
fes and notice, The Court direstad noties 
to issue under O. XXI, r. 67, fixing the 
9;h of May 192. for its return. In the 
meantime, no'iaes were returned  unservel, 
and on the 4:h of May’ the Sourt passed the 
following order: — ‘Notises re‘urned unservad. 
Judgment-debtor No. < refased to take notica 
as there is mistaka in his name in the 
notiee. The notiees of other judgment-bebtora 
not served, there was no different goshwaxa. 
Desree-holder to take nesesssiry step by to- 
morrow.” On the 6th of, May the Court 
passed the order with which we are conserned. 
"'Desree*holder takes no step-though the sase 
“was fixed for yesterday when [ was busy 
with sessions. Ths ex:cation sate is acsord 
ingly dismissed as infrustuous." 


Now, the date fixed for the return of notica 
was the 9th of May 1921 and that obviously 
was done in the presensa of the deeree. holder, 
for upon his filing prosess foe that order was 
passed, The orders of the 4th and tho 6.h 
of May do not appear to hava been passed 
with the notise and knowledge of the desree- 
holder. The order sheet does not show that 
any int mation was given t» the decree holder 
or hi: Pleader, On the other hand, 
solumn 4 of the order-sheet does not eontain 
sigoature of the desree-holder’s Plaader, 
Toe order of the 4th of May dirested the 
decree-holder to take nesessary steps by the 
nextday. Sushan important order requiring 


& party to do something mu3t nesassarily : 


have been signed by the Pieader of that 
party. Toe rules of the Hight Court on 
the subject are explisit and soluma 4 is 
expressly designed for that parpose. Tas 


decision of this Gorg ia the e893 of. Ram- 
Su.ul Pathak v, Maharajo Kesho Prasad singh - 


Mr, Kulwant Sahay coneedes thai the’ 


. without jurisdiction. 


(1) has emoluded the matter. On behalf of 
the decraa holier an affidavit has been filed 
stating that they hai no knowledge or 
information of tha orders of tha 4th and 
the 6th of May.  Taera is no soauter- 
affilayis filad on bahalf of the jadgment- 
deb:ora aud the resord of the Court, namely, 
the order-shest in qusstion supporis the 
statement of the decree-holder, Therefore, 
it must bs held that the orders of the 4th 
and the 6th of May were passed bshind 
the back of the dacres holder and the case 


“was taken up without notiss having baen 


givan to the decres-holder. Sueh an order is - 
No order ean ba passed 
to the prejudiss of a party without having 
given him an opportunity to ba heard. The 
order in question was also irregular, inasmuch 
as the reburn of u ties was fixed to be taken 
up on the 9th of Miy. It was taken up 
ani d'sposed of long before the said date. 
Considering all the circumstanses wa have 
no hesitation ia holding that the order of 
ths 6th of May 1921 must soma within the 


purview of the ravisional power of this Court 


and is ons whish, the justies of the case 
damands, mast b» set aside. 

‘We. therefore, set aside the said order and 
direet execation to procaed in e ntinuation of 
the ord ar of the 23th of April 1941, allowing 
an opportunity to the dosnoacholder to hava 
notiee under O. X XI, r. 66 served upon the 
party aud to take sucn lagal steps as he may 
ba ent.tled to in prosecation of the  exesution 
of his desreo, In tho eireumstanses of tho ege 
wa make no order as to sosts both in the 
desrae-hollera’s Appeal No. 111 and Oivil 
Rovision No, :55, and direst thai each party 
shoald beac its own sosta. 

It ia necassary thatin this easa notics of 
every order must be given to the parties 
aad their sigaatures or those of their Pleadérs 
must be obtained on the orders, inasmuch as 
the decree is an old one of 1909 and is 
about to bs birrei altogether by 12 years 
limitation, Ifthe parties or their Pleadera | 
refase to sign, the Court must make a notica 
to that effect. 

Bcc&NIUL, J.—I agree. 

R. X. 

Appeal dismissed. 


(1) 43 Ind. Cas. 925; 3 P.L. J. 21 4 P. L W, 


75; (1913) Pat 17 (PF. BJ. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
Ssoosp Cryin Appear No. 518 or 1921. 
July 27, 1922. 
' Potenti: — Mr. Hallifax, A. J. O. 
KESHEORAO AND OTAERS— ÁPPELLANTG 
l — D BOREK - Honpgga— PGAINT: FBS 


versus 
GOViN DRAO—DzrzNDANT—J UDGMENT. 


Desror— RgspospENT. 
Provincial Insolvency Act (V of 1920), ss. 28 (2) 
84—"Provable debt?’ meaning of —Obligation incurred 
subsequent to adjudication, efect of. 


D. was adjudicated an insolvent in 1914. His 
father died in 1917'leaving him separate property. 
In 1914 P sued D. &nd'his mother on a bond execut- 
ed by his father in i414 and obtained a decree in 
execution of which he..attached certain property 
which D had inherited from his father. It was 
objected that the debt was one provable in the 
Insolvency Court, and that, consequently, the pro- 
ceedings in execution in the ordinary Court were 
barred under section 28 (2) of the Provincial Insol- 
vency Act: 

Held, that according to the definition in section 34 
of the Provincial Insolvency Act, a ‘‘provable debt” 
was one to which an ingolvent became  gub- 
ject by reason of an obligation incurred before the 
date of his adjudication as an insolvent; that as the 
obligation in the present case was not incurred 


until after that date, the debt was not a “provable - 


debb," and that, therefore, the bar of section 28 (2) 
of the-Act. did not apply to it. 


Appeal against an order of the Distriot 
Judge, Bhandara, dated the 27th July 192., 
in Civi] Appeal No. 32 of 1921, 


Mr. M. R, Indurkar, for the Appellants. 
Mr. 9, 0. Dutt Ohoudhry, for the Res- 
pondents. 


JUDGMENT.— The learned Pleader for 
the appellant abandoned the sesond of 
his two grounds of appeal, whioh is based 
on the mistaken idea that the deeree he 
is seeking to exeoute was passed before 
the respondent was declared an insolvent ; 
it was aetually passed nearly five years 
later. The facts then are these. The 
respondent was adjudicated an insolvent 
in 1914 and has not yet been dissharg: 
ed. His father, Baliram | Bokhare, died 
in 1917 leaving him separate property 
which I am informed is more than suffi- 
cient to pay all His dabta. In the follow- 
ing year the original appellant, who has 
died sinse the appeal was filed, sued him 
and his mother on a bond executed by 
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his father on 14th Oatober 1915, and on 4th 


January 1219 obtained a dearee dec'aring them . 


both liable for the payment of Rs. 1,320 3 0, 
but only as the legal representatives of 
the deseased Baliram, In exesution 
this decree the appellant attashed eertain 


property whish the respondent had inherit- - 


ed from his father, The respondent ob- 
jected that the debt was one provable in 


of 


the Irsolvensy Court under section 34 of 


Aot V of 1920 (Provincial Insolvency) and, . 


therefore, the proceedings in execution in 


au ordinary Ocart were barred by s98- D 
tion 28 (2) of the Act, This sontsntion 
bas found favour in the two loser’ 


Courts aud the applisation for exesation 
has been dismisssd on the 
it does not lie, 


(2) ow it is alear that tha EE TE 
did not beeaome subj ch to this , debt till 
after his insolvensy. To ba a “provabla 


debt", aesording to the definition. in ses. 


ground that 


- 
- 


tion 34 of the Act, it must, therefore, be 


a debt to whish he has Lesome sabject 
by reason of an obligation insurred be 
fore the date of his sadjudisation as. an 
insolvent. [ am  inslined to 
words ‘obligation insurred" in the sestion 


thi k the. 


refer to an obligation ineurred by- the : 


insolvent himself, but that does not affect 
the desision of the present case as the 
obligation was not ineurred even by the 
original debtor, bis father, till 1915. The 
debt ‘is not, therefore, a “provable debt,” 


as defined in sestion 34 of the Ast, and i 


the bar of sestion -28 (2) does not apply 


to it. 


(3) The dismissal of the application for ` 


execution must, however, stand, though for 
a different reason, The applieation was 
for the attachment of immoveable property 
and under sub sections (2) and '(4. of 
sestion 28 the insolvent owns none at all, 
The deeree holder appears to be entitled 


to exeeute his deeree, but thera is no 
property on whieh to exesut it, nor can 
he proeeed against the person of the 


judgment.debtor. His learned Pleader, 


however, states that he asks for' nothing : 


but a desision that the debt is‘not prov- 
able in insolveney in whieh case he can 
keep the deoree alive by means of the 
present application for exesution and suah 
further applisations as may be neces. 
sary and eventually execute it after the 


a 
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. «diseharge of the insolvent. 1 find that the 
debt is not. provable in insolvency but 
that the application for  exseation must 
"Btill stand dismissed as the property whish 
the -desree-holder sought to a&tash ig 
not liable to attashmsnt. The appeal ia 
,agsordingly..dismissed, but. under the cir- 
:eumstanees it is. ordered that the respond- 
ent shall psy all the costa in all thres 
Oourts. The Pleader's fee in this” Ooart 

wil be Rs, 15. 
«Wi Q. A. a 

IN H 


Appeal dismissed. 


; IOALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Ospg& No. 75. or 
i 1920. 
; ; August 31, 1920, 
- Present :—Sir Asutosh Mookerje», Kr., 
i Asting Ohief Justiee, and Justice Sir 
; Earnest Fleteher, Kr, 
. RASH BEHARI GHOSE — APPRULANT 
versus 
{Tas OFFICIAL ASSIGNEE or OAL. 
OUTTA—- RESPONDENT, 
Presidency Towns Insolvency Act (TIE of 19909), s. 
pA scope of — Matters involving dificult questions of 
title, 


Section 86 of the Presidency Towns Insolvency 
, Act, 19071, like seotion 26 of the [ndian Insolvent Act, 
1845, ves it replaced, is discretionary, (p.818, 

` eol, 2. 

The Oourt should not deal with a matter ualor 
section 33 of the Presidency Towns Insolveney Act, 
if it involves dificult questions of title but should 
leave the parties to litigate such matter in a 
regular suit [p. 344, col 2.] 

Barlow y Cochrane, * B. L. R. (O, O, Jo 56; I Ind, 

. Deo. :N. 87 914, Robinson, In the matter of, 2 Ind. Jur, 
(N.8,! 273, Miller v, Thomas Barlow, (4 M. I. A. 203; 


8 P. 0, TAH 2 Sar. P. C, J. 727; 8 Moo. P. 0. (N. B). 


127; 20 E, B. 765; 17 E. B. 260, Dwarkanath Mitter 
B. Miller, 4 B. L. R. (0. O. T.) 63; 16. W. R. (0, 


4; 15 W.R, (0, O. J.) 16, Umbica Nundun Biswes, 
In the matter of, 3 O. 434; 1 C, L. R. 561; 1 Ind. Deo. 
' (N. 8.) 862, Kursondas- Ramjee, In re, 4 Bom. L. R. 


v. Á. 
; CO. a 18n, Ajoodhia Pershad v. A. B. Miller, 7 B. L. - 
, R. 


- 154; 26 B. 765, Seehase, In re, 49 Ind. Oas. 196: 22 0, ` 


, W N, 385 and OfficialAssignee of Madras v, Vadavalli 

, mmal, 88Ind. Oas 524 0 M.-L. T. 311; 4 L.. W, 
425; V' M 810, referred to. 

Garbett v. Veale, «14:1 D. & M 458 at p 450; 5 


Q. B. 49 13 L. I. Q. B, v3; S Jur. 335; 114 B. Bo- 


1803, dissented from. 


- Kalagurda Suryanarayana v. Yarlagadda Naidoo 
.60 W.N. 513, Rowlandson v. Champion, Vl M. 21; 
6 Ind Deo. 'N.8. 14, Official Assignee of Madras v. 
` Mehta ó^ Sons, 49 Ind. Oas. 953; 44 M. 510; 36 M. L, 
1.190 25 M L T, 26%: (1919. M W. N. 29, Birth, 
In re, Trustee, Eo parte, (1890) 1 Q. B. 691228 L.J. 
Q. B. 287; SO L T. 03; 47 W.R, 24! 6 Manson 10; 
15 T, L. R 153, Slobodinsky, In re, Moore, Hx parte, 
(1903, 2 K B. 817; 72 L. J. K, B. 89% 890, T. 190; 
52 W. R.156; 10 Mansoa Bil; 19 T. L. R. 616, nob 
followed. 
Quare: -Whether a suit is maintainable for the 
. determination of the question of title atter the matter 
has been decided under section 6 of the Presidency 
Towns Insolvency Act? [p 344, col. ? ] , 
Hajee Abdul Lateef Sahib v. Official Assignee of 
Madras, 44 Ind. Oas. 847; 44 M. 1174, referred to. 
Appeal against an order of .Mr, Jaatisa 
Rankin, dated the 8th June 1920, 
Mr. L. F. Pugh, for the Appellant. 
Mr. A, Avetoom, for the Respondent}, 


JUDGMENT. 

Moocersze, Acts. C. J. —' This appeal is 
dirested against an order made by Mr. Justiee 
Rankin under sestion 36 (5) of the Prasideney 
Towns Insolvenoy. Aet, 1909. The subject- 
matter of the order is War Bonds to the 
valus .of Hs, 20, O0 deposited by Jacob 
and Oo, with the Registrar of this Court 
on its orizinal side as sesurity for the dus 
performanca of a desrae obtained against 
them by the appellant Rash Behari G hose, 
or of sush deoree as may ultimately be made 
in the litigation between them. The eventa 
whieh hava led up to the order may be 
briefly narrated. 

O1 tha 3rd July 1918 Nitai Charan 
Ghose, father of the appellant, was adjadi. 
aated an insolvent on hia own pstition. Oa 
tha Lith January 1916, thie insolvent eame 
up for his discharga and. the order of tha 


. Court was thas his dissharze ba suspendei 


for 18 month: that is,, till the llth July 
1917. This order was somoleted and filed 
oa the 18;h Jaly 1917. .Now it transpires 
that Nitai Obaran Gaosa was employed ai 
Manager in the firm of W. A.. Lie aad Oo, 
woo wars the first Managing Agants of the 
Nalbona Coal Oo. Ltd. Nitai Charan Gaoae 
had agasisted in the formation of tha Company, 
and it was arranged amongst the promotera 
tha: as remuaeratioa ha would reseive thras. 
foarths of the sisrag whish migit be allot. 
ted to ons Mezomils Desi asd also two. 
third: of susa shares as migit bas alloted 
to Kaladamozi Did, wha were vandora of 
landa $9 be transfered to tne Vompany 
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‘when formed. The shares, however, were 
issued neither in the names of these two 
ladies nor in the name of Nitai Cheran 
Ghose. They were in fact issued in the 
name of Bash Behari Ghose and have 
always stood in his name in the books of 
the Company. On or about the 15th May 
1917 Rash Behari Ghose dealt with these 


shares as his own property and sold them 


to Jacob and Co., for Rs. 15,920. On the 
20th November 1917 Rash Buhari Ghose 
instituted a suit against Jacob and Oo., for 
resovery of the value of the shares whieh 
he alleged had been delivered to them pur- 
'auant to the agreement for sale. Jasob and 
Oo., admitted possession of the shares, but 
denied that they had obtained them from 
Rash Bsheri (hose, they set up in fast 
an entirely different story ss to how they 
had asquired title to the disputed shares. 
The suit was heard by Mr. Justise (hose 


“and on the 27th August 1919 a desree 


Hd 


t 
. 
t 
t 


t 


was made in favour of Rash Bebari Ghose 
agdinst Jacob and Oo, This decree was 
confirmed on appeal on or about the 20th 
‘April 1920. We have been informel that 
Jasob and Co, have. carried the matter 
forther and have preferred an appeal to 


His Majesty in Counoll Daring the pen- ` 


densy of this litigation Jacob and Qo. 
deposited with the Registrar War Bonds of 


the fase value of Rs, 20,000 for the per» 


i 


i 
t 


4 


i 


i 


t 


t 


> 


3 


‘formanee of sueh deeree as might ultimately 
beeome binding on them, On the 8th Jane 
1990 tha Official Assignee eommensed the 
present proseelinga with an application(which 
had been drawn up apparantly on the 3rd 
‘May) in whish he alleged that the War 
‘Bond, in so far as they eovered the prise of 


''the shares, appartained to the eatate of the 


‘neclvent. He ascordingly prayed that the 
Registrar might ba dirested to sell the War 
"Bonds and to pay him the sam of Hs 15,920, 
‘The applieation was opposed by Hash Behari 
‘Ghose who esserted that the shares were 
"in no ‘sense the after ecquired property of 
‘the insolvent aud that their prica never 
‘formed part of his estate. Mr. Justise Rankin 
‘examined Rash Behari Ghose, overruled 
‘his objection, and deelared that he was the 
trustee for the Offisial As-ignee in resvaet 


of the decree obtained by bim on the 27.h 


'August 1919 against Jacob and Oo., aud Iso 


"tn parpest of the seoori'y danrgited by the 


` 


lakter, On this baaie, Mr, Justice Rankia 


.Insolverey Aat, 


haa restrainsd Rash Bahari Ghose (and the 
Official Asaignsa. also) from taking cut of 
Court or dealiog witb the sesurity until 
further ordsrs. Rash Behari Ghose has 
appealed against. this order and Mr. Pach 
has, contended on his behalf that an order 
of thia deseription should not have been made 
after summary enquiry in a proseeding 
under section 36 of the Pre-idency Towna 
1909. Mr. Avatoom has 
sontroverted this argument, and has forther 
urged that if the eontention of the ap»ellant 
should prevail, the Oourt should direet the 
revival of the regular sait which had been 
instituted by the Official Assignee for deter- 
mination of the title to the shares bat was 
withdrawn or abandoned in view of the tarn 
taken by the present proceedings. We area of 
opinion that the order under appel sbonld 
not have baen made, in the eirenmstin«es of 
the present case, nnder seetion 36 (5) of the 
Presideaeg Towns Insolvanay Act. 

Section 36 authorises the Court to summon 
before it any person, known or suspacted to 
have in his possession any property balong» 
ing to the insolvent, and to examine the 
person so brought before it concerning the 
ineoleent, his dealings or property Sub 
sections 5 and 6 then provide as foll:ws : — 

“(5) 1f, on the examination of any sueh 
person, the Court is satisfied that he has 
in his possession any property belonging to 
the insolvent, the Jourt may, on the appli. 
sation of the Offieial Assignee, order him to 
deliver to the Official Assignee that property 
or any part thereof, at such time, in sueh 
manner and on such terms as to the Court 
may seem just. 

"(6) Orders made under sub-sections (4) 
and (5) shall be exesuted in the same 
mannar as desreas for the payment of 
money or for the delivery of property under 
the Code of Oivil Procedure, 1908, respes. 
tively." 

These sub-sestions read together make 
it plain that the property in respect of . 
whieh the order is made must ba in the 
" possession " of the perron examined, and the 
order may be exeeutcd against him in the 
same manner as if it were a decree for the 
paym nt o` money or delivery of property, 
Sab sectron (5) is sppar-n ly modatled on . 
sub-eeg:ion (5) of sea ion Z? «f «ne Enol gh 
Benk:uptey Act, 1883 and it i» worthy of 
nitics that the term "possession" as used in 
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that section has been sonewhat narrowly 
interpreted. To teka one illustration: in 

avit, In re, Goodman, Ha parte (1), Wright 
and Darling, JJ., ruled that the Court has no 
jurirdictirn ʻo make an order on an agent to 
give up goods in his possession as agent for 
his prinsipal ; and they deslined to express 
an opinion on the question, whather 
such order ootvld be mads even if the 
priioipal were mada a resrondent to 
tha applisation. In the sasa bəfora ms, 
it might have been & matter for argument 
whether the War Bonds deposited with 
the Ragistrar by Jasob ard Co, as security 
for the due peiformance of such d-cre3as 
might ultimately beeome binding on them, 
could be said to be proparty in the ‘‘posses- 
Bion" of Rash Behari Ghozeat the time of 
the order. 


Apart from this question, i5 is plain 
that no order under section 86 (5) should 
have baen mede in this os8e, That see ion, 
like seetion 26 of the Indian Insolvent 
Aet, 1848, which ib replaced, is diseretionary, 
This was woll settled under the Statute 
cf 1848, and was elaborately d'ssussed by 
Sir Barnes Peaeoak, O. J., Barlow v. Cochrane 
(2), In that case, a summary order had 
been made by Mr. Jcsties Phesr in favour of 
the Official Assignee under sestions 21 and 
26 of the Indian Insolvent Ast, Robinson, 
In the matier of (8). A anit was there- 
upon instituted for deelaration of title to 
the disputed fund. Mr. Justice Norman 
dismissed tha suit. Os appeal, the ques ion 
was raised whether the sui» was maintain- 
able, Peaccck, O. J, and Markby, J., who 
heard the appeal eoneurred in holding that 
the order under section 26 of the Indian 
Insolvent Ast could not deprive the plain- 
tiff of his right to sue in the High Oourt 
to establish his right to the goods, if he 
eould prove that he had such an interest 
in the gocds or tbe proceeds thereof as 
prevented them from passing to the assignee 
of tha insolvent; the Offisial Assignes. was 
no more protected than any other Assignea 
would have been; the Court acted upon 


his application and the order was obtained | 


and aeted npon by the Official Assignee 
at his own peril, The Judges, however, 


(1) (1888) 5 Manson 329. 
(2)2 B L, R. 0. C, J.) 56; 1 Ind Deo. (N, s.) 988, 
(8) 2 Ind, Jur. (x. 8.) 278. 


wara not agred ai to the merits of the 
matters involyad in tha anis.  Paasook, 9. J., 
held that the suit should be desraed, 
whila Markby, J., held that the view 
takan by Norman, J., in «oncacrenee with 
the o-der made by Phear, J, should ba 
uoheld. The result wis that undar clinse 36 
of the Laltera Patent, the jndgment of 
the Ohief Justies pravailel against the 
eoneurrent opinions expressed by Phear. J. 
Norman, J„ and Markby, J. The matter 
waa then taken on appeal to the Jadisial 
Committee; Miller v. Thomas Barlow (4). 
The objection that the order of the Insolvent 
Court was conelusive and that the suit 
was not maiatainable was reiterated by 
Siz Roundell Palmer, who appeared on 
behalf of the appellant and ralted upon 
Garbett v. Verls (5). Ths Judisial Com» 
mitiee, however, wera no; impressed with 
the objection, heard the sppeal on tha 
merita and affirmed the julgment of 
Peacock, O. J. The view that the exeraise 
of the power vested in tha Insolvensy 
Court under ssction 26 of the  Insolvant 
Aet is dissretionary and that a regular suit 
lies for determination of the question of 
title was uniformly maintainei so long as 
the Statute of 1849 was in forca. Referenca 
may ha made to the desision in Dwarkanat' 
Miler v. A. B. Meller (6), where Peasosk, 
C. J, pointed ont that it wis not 
eompulsory ou tha Gourt in all cases ta 
try whether the disputed property belonged 
to the insolvent or not, bat it was dis- 
erationary with the Court to enter upon 
the trial of such a question and to make 
an order, Phear, J, added that the order, 
if male, could only bə passed after a 
process of judicial enquiry and upon the 
hearing of evidenes and tbat the procadure 
ofthe insolvent Court aud the mods pres- 
cribed for an applieation under section 26 
wera not very appropriate to an enquiry 
whish mainly had regard to conflicting 
rights of property. Phear, J., added at 
the same time that though it had been the 
constant practice of the Insolvent Court to 
make such orders, it had always baen the 
prastica of the Court to abstain from making 


(4) 14 M. I. A. 209, 3 P. O. 738: 2 Sar. P. O. J. 727 
8 Moo. P. C. (x. s ) 127; 20 B. R. 765; 17 E, E. 260. 

(501842: D. & M. 458 at p. 446; 50 B, 403; 18 L, 
J, Q B.98; 8 Jur AH; Ili E, R 1701. 

(6) 4B, La By (0C. 7.) 63; 16 Wi Re (0. 0,3.) 18x, 
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an order under section 26 to deliver over 
gooda or to pay debts when it appeared 
that there was really a scrflist of right 
or equity between the insolvent and the 
person in whose possession the goods were 
or from whom payment of the debt was 
soucht to be obtained. There is really a 
eonflist of two considerations when the 
Court is salled upon to make a summary 
order of this deseription ; on the one hand, 
unless the Insolvensy Oourt exercises the 
power, the property may be made away 
with before an astion can be brought 
and determined; on the other hand, in 
a sase where there is a substantial eonfliet of 
right, the time taken up in enquiry by the 
Insolvent Court may be thrown away, if a 
regular suit is instituted for investigation of 
the rights of the parties. To the same effeet 
is the decision in Ajcodhta Pershad 
v. A. B. Miller (7), The point was 
emphasised by Sir Riehard Garth, C. J., in 
Umbica Nundun Biswas, In the matter of (8) 
when he expressed his entire approval of the 
prastice of the Couri to abstain frcm desiding 
difienlt questions of title under sestion 26 
and to leave the parties to settle such ques- 
tions by a regular suit. He added that the 
proeedure under seetion 26 was not «a!sulated 
to effeet satisfactorily the trial of difficult 
questions of title, and as the judgment would 
not be eonelusive, even if the Conrt thought 
it right to decide the matter, either party 
being free if they chose to raise the same 
question again in a regular suit, the Chief 
Justice proeeaded to allow the appeal and to 
discharge ithe order made by Kennedy, J., in 
favour of tbe Official Assignee. A similar 
view was taken in Kursondos Ramjee, In re 
(9). We are not unmindfol that there are 
instances in whieh eases of some eomplexity 
have been dealt with under seetion 26; see for 
instanee Kalaguria Suryanarayana v. Yarla- 
gadda Naidoo (10), where there was a marked 
eorífliet of testimony upon a simlpe issue, 
namely, whether eertain payments bad been 
in fact made. See also Howlandson v. 
Champion (11), Oficial Assignee of Madras 


(7) 7 3. L, B. 74; 16 W. R. (O. O, J.) 16. 
my 80, 484 1 C. L. R. 561 1 Ind. Dec. (N. a) 


MT 4 Bom. L. B. 164; 26 B. 765. 
(10) 6C. W. N. 518. 
(11) 17 M, 21; 6. Ind, Deo, (N. s.) 14 


v. Mehta & Sone (12), Hirth, In. ve, Trustee, 
Be parte (13), Slobodinsky, In re, 
Mocre, Ex parte (14). Amongst cases decided 
under the Presidency Towns Insolvency 
Aet, 1909, our attention bas been drawn 
tothe jadgment of Greaves, J., in Seshase, 
In ve (15) where the opinion was 
expressed that a question as to whether a sale 
of property by an insolvent was fraudulent or 
void eould, in the discretion of the Court, be 
enquired into under section 36, subject to the 
right of the party affested to bring a suit, if 
so advised. The point whether the Presidensy 
Towns Insolvenoy Act, 1909, has or has not 
altered the law in this respeet, does not 
appear to have been argued and we express 
no opinion as to the maintaioability of a suit 
for the determination of the question of title 
after the matter has been desided under sec- 
tion 86; Hajee Abdul Luteef Sahib v. Official 
Assignee of Madras (16). This mush is plain 
that the Court shoald not desl with the 
matter under sestion 36, if it really involves 
diffienls questions of title, but should leave 
the parties to litigate sueh matter in a regular 
guit: See Ofictal Assignee of Madras v. 
Vadacalli Ammal (17). We are of opinion 
that, in the sase before us, the matters in 
issue should have been left to be desided in a 
regular suit. To enable the Oficial Assignee 
to snoseed, an erquiry must be made as to 
the terms of the contract between Nitai 
Charan Ghose and the two ladies and it must 
be proved that the shares represented the 
frnits of that contrast ; that the ownership in 
the shares was vested in the father of the 
appellant, that he held them in trust for his 
father’s benefit; that when be sold the shares 
to Jacob and Co., he aeted as trustee for his 
father; that he obtained a deeree against them 
in the same eapscity; and that the seevrity 
doposited by Je cob ax d Co., rartcok of therame 
charaeter. These are questions whieh require 
full investigation and sbould be determined 
in a regalar euit. Such a suit, it appears, was 
aetually instituted by the Official Assignee, 


(12) 49 Ind. Cas. 988; 42 M, 510; 86 M. L. F. 190; 
25 M. L. T. 266; (1919) M. W. N. 298. 

(18) (1899) 1 Q. B. 612; 68 L. J. Q. B. 287,80 L. 
T, 63; 47 W. R, 243, 6 Manson 10; 16 T.L, B 163. 

(14) (1903) 2 K. B.517; 72 L. J. K. B. 888; 89 L. 
T, 190; 52 W.R. 156; 10 Manson 834l; 19 T. L. R. 
016, 

(18) 46 Ind, Cas. 190; 22 C. W, N. 835. 

(16) 44 Ind Oas. #47, 40 M. 1 71. 

(17: 86 Ind. Cas. 624, 20 M. L. T; 31h; 4 L. W. 
425; 40 M, 810, 
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but has bsen either abandoned or withdrawn 

in favour of the more expeditions for a of 

engairy «ontemplated by aeation 36. Tiere 
. ean be little doubt that the suit was tha more 
« appropriate ramedy, 


The result is that the appe ie allo wed, the 
order made by Mr, Justise Rankin discharged, 
and tho applisation of the Official Assignee 
dismissed. The suit already mentioned will 
stand revived. The sosta of the appellant 
both here and befcre Mr. Justios Rankin will 
ba eosts in the suit. The Offieia] Assignea 
will ba at liberty to take the costs iucarred by 
him oat of the unslaimed dividend revenue 
account, in so far as the sosts eannot be met 
from the assets in his hands. We make this 
order, besause there is reason to believe that 
the. provisions of the insolvency rules as 
amended in 1918 have been overlooked and 
amounts have been drawn from the unelaimed 
dividend account without the leave of the 
. Court, 


FLETCHER, J.—1 agrea. 


B. N. 
Appeal allo:ced, 


LAHORE HIGH COURT. 

MisQELLANEOUS Hirst Civiu APPEAL 
No. 1 92 o2 19 7. 
April 22, 1920. 

Present: — Mr. Justise Shadi Lal and 
Mr. Justice Broad way. 
BEHARI LAL —PLAINTIFF— ÀPPELLANT 
versus 
NAND LAL, MINOR, SON AND LrGAL 
REPRESENTAT. YE OF JIWAN MAL, DEOBASED, 


AND OTHERI— DeFanD NTE — REPPONDE «Ta, 
Court Fees Act (VII of 1870), 5, 7 (v) (c)—“Garden," 
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what is—Garden assessed to revenne with house, suit in 
respect of —Oourt-Jee. 


Where a sale-deed describes the thing sold asa 
garden together with a house and out-houseB and 
trees of all kinds, the property sold is a garden 
within the meaning of section 7 (v) (e) of the Court 
Fees Act and even though the same be assessed to 
land revenue a suit, in respect of it, must, for the 
purposes of the Court Fees Act, be assessed at its 
market value and not on ten times the amount of 
the revenue. (p, 846, col, 1.] 


Missellaneous first appeal from an order 
of the District Judge, Amritsar, dated the 
7th February 1917, returnivg the appeal for 
presentation to the Ohief Court. 


Bakhshi Tek Ohan?d and Lala Hukam 
Ohand, for the Appellant. 


Lala Motz Sagar, R. S, for the Re. 
spondent, 


JUDGMENT.—The fasta in this ease are 
briefly as follows :—On the 13th May 1914, 
Sant Ham and ofbe-s sli eertain property 
to Jiwan M»l, On the 9th May 1915 Bahari 
Lal inst tuted a suit claiming to ba entitled 
to pre-emptthe property sold. He deseribed 
this property as land assessed to revenue 
and paid the Court-fres on it at ten times 
thejama, The vendee Jiwan Mal eontested 
the suit and slaimed that be had purchased 
a garden, He further pleaded that the 
value of the suit had been wrongly assessed 
both for purposes of Oourt-fes and jurisd-ction 
and that the suit fell within sestion 7 
clause (v) (e) of the Conrt Feas Aot, the 


„duty payable being an ad valorem one on the 


market-value. After resording evidence the 
learned Subordinate Judge eame to the eon. 
elusion tha: the property sold was a garden 
and that under sessioun 7 (v) (e) of the Dort 
Fees Aost the fee payable should ba an od 
valorem one. The property had ehanged handg 
for Hs. 14,500 which fizure was admitted ag 
correst by Behari Lil who was dirasted on 
the dist Augast 1915 to make good the 
Ooart-fees on that amount by the 18th 
October 1915 As Behari Lal failed to comply 
with this order, on tha 18th Ostobar 1915 the 
plaint was rejected under O. VII, r, 11, Vivil 
Procadure Uode. Against this  rejestion 
Bahari Lal preferred an appeal ta the District 


.Judge who, however, hell that the appeal 


lay to the Ohiet Oourt, and by an order 
dated the 7th February 19:7, returned the 
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popeal for presentation to the Ohief Oourt, 
Behari Lal filed the appeal in this Court, 
and on his behalf’ we have heard Mr. Tek 
Chand, while Mr, Moti Sagar has addressed 
us on behalf of Jiwan Mal, vendee respond 
ent. 

After hearing the Ooursel and examining 
the authorities eited at the bar, we bave 
no hesitation in holding that the property 
sold ecmss within the definition of a garden 
. and that, therefore, the order appealed against 
.was right. Mr. Tek Chand referred to 
Kullappa Goundan v. Abdul Rahim (1) and 
olaimed that inasmuch as the property sold 
in this ease was assessed to revenue, an 
ad valorem fee was not shargeable. The 
learned Judges, who desided the Madras 
aneo, samo to the eonelusion that the word 
‘garden’ in sestion 7, elause (v) (e) of the 
Court Fees Ast should be taken as referring 
primarily toa garden iu the English sense, 
that is an ornamental, or pleasure or 
vegetable garden attashed toa house. The 
case before them, however, related to a 
eceoa-nut tope, and it was held that the eon- 
version of an assessed arable field into a 
ececanut tope did not affest the applisation 
of elause (v) (b) of sestion 7. On the other 
band, in a ease reported as Siri Dhar v, 
Amor Noth (2) it was held thattbe term 
"garden" in restion 7 (v) (e) of the Court 
Fees Act included a fruit garden, even 
though the land under it might have been 
assessed to land revenue, and that the value 
of a suit for possersion of sueh a garden 
for the purposes of the Court Fees Ast must 
be aseessed.at the market value of the 
garden. Bhag Bhari v. Jawohar Singh (3) ia 
another deeision of a Division Bench whieh 
:tcok the same view. A reference to the 
deed of sale shows that what was sold was 
. described as a garden together with a house 

“and cu'.hovses as well as trees of all kinda, 
in these circumstanees it seems perfestly 
clear that the learned Sabordinate Judge, 
came to the eorreot sonelusion, ani we hold 
accordingly. 

Next Mr. Tek Chand urged that as the 
matter was not free from diffisulty and as 
his elient had filed an affidavit in the Court 

(Y) 89 Ind: Cas. 264; 40 M, 824; 6. L. W, 270; 21 


M. L. T. 25°, 
(21 146 P. R. 1908; 84 P. W. R. 1808; 61 P, L. B, 
1¢08, 


' > (8) 25 Ind. Cas. 545; 71 P, R, 1014,24] P, L, R 
1914; 166 P, W. R. 1914, 
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of the District Jadge when the appeal was 
filed tbere to the effect that he had every 
intention of eomplving with the order of 
the Conrt by the 18th October 1915, but 
had been prevented from  purehasing the 
nesessary stamp owing to his having contract 

ed fever, he shonld sow be given further 
time within whieh to make good the defisioney 
in the Court.fees. Mr. Moti Sagar stroogly 
eontended that no sueh csonsession should 
bs given to the appellant. He pointed out 
that this pre-emption suit had baen hanging 
over his client’s head ever sinse 1915, and 
further tbat the prices of land and house; had 
sonsidersbly ineressed in the interval. It is 
true that on the 20th November 1915 Behari 
Lal appellant filed the affidavit referred to. 
We are, however, unable to understand why, 
if he was well enough to eome to Court, he 
was not well enough to purehase the nssessary 
stamp or to file the money in Court. with 
an application explaining that he was ill and 
It seems to us that, 
as a matter of fast, the appellant had no 
intention whatever of comolying with the 
order of the Oourt and making good the 

Court fee by the 18ih Ostober 1915 and- 
that this affidavit was merely an after-thonght 

intended to meet eventualities, We must, 

therefore, desliae to giya him any further 

opportunity, and dismies his appeal with 

sosta. 


N, H, Appeal dismissed. 
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COURT, 
APPRAL FROM APPELLATH Dacrar No, 536 
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Thakur HARGOVIND AND OTHERS— 
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benefit—Minor members, suit by, for specific performance 
—Lack of mutuality, plea of—Karta, relation of, to 
minm membera—Sovecific performance of contract, who, 
ezn sue for—General rule. 


Where the karta of a joint Hindu family enters 
into a contract which is binding onthe minor mem- 
bers. as well, asfor instance, where it is for the 
family benefit, the minor members are entitled to 
bring a suit for its specific performance. There is no 
lack of mutuality in such a case between the minor 
members and the other party to the contract so as 

io stand in the way of their suit [p. 847, col <] 

' A Hari Charan Kuar v Kaula Rai, 40 Ind. Cas. 142; 
2 P. L. J. 618; 1 P. L. W, 687; (1917) Pat, 201 (F. B.), 
followed, 

The relation of the manager of a joint Hindu 
family to a minor is not the same as that of a 
guardian to hia ward. The manager is not an 
agent of the other members, nor is he a mere 
manager, He is much more like a trustee for the 
other members. (p. 345, col. 2.3 

Annamalai Ohetty v. Murugasa Chetty, 26 M, 544 at 
p55;70 W,N 7654801, A 220; 8 Sar P. NI, 578; 
18 M_L. J. 2875: 5 Bom. L. B, 424 P. C. ,relied on. 

No person ean sue for specific performance, if he 
cannot be sued for it, whether because he is a 
minor or for any other reason. [p. 318. col. 1.] 


Appeal against a desrea of the District 
Judge, Sangor, dated the 26th October 1520, 
reversing a decres of the Munsif, Saugor, 
. dated the 31st July 1920. 


Mr, G. L. Subhedar, for the Appellants. 
Mr. 0. P, Parakh, for the Respondents, 


JUDGMENT.— The three plaintiffs, who 
ate appellants here, eonstitata a joint 
Hindu family. The ficst plaintiff ia the 
karia or manager of the family, and the 
other two, who are minora, sue through him 
as their next friend. The sommon fallaey 
of supposing that the relation of the man. 
ager of a joint Hindu family to a minor 
member of the family ia the same as that 
of a guardian to his ward was exposed by 
. Batten, A.J. O. in Aaram v. Ratansingh 
(1). The learned Distries Judze bas 
nevertheless fallen into this error and has 
consequently arrived at a wrong decision, 
Tha prayer in the plaint was for spasific 
performanse of a. sontraet executed by the 
first deféndant; Mehtab Singh, to eonvey to 
the plaintiffs cerlain property which he 
subsequently s^ld to the other four defend. 
ants. These defendants pleaded an agree. 
ment in their favour prior to that held by 


(3) $2 Tad, Cas, 242; i2 N.G B12, ` 
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the plaintiffs, and also olaimed to he 
purchassra in good faith for value withont 
natisa of tbe plaintifs’ rights, In the 
Firat Court both defenses failad and the 
suit waz desreed. In appeal to the Court 
of the District Judge both these quastions 
of faet were again desided in favour of 
the plaintiffe, and those decisions are now 
final. The lsarned Jadge, however, accepted 
a plea, taken by the defendants for the 
first time in his Court, that “soesifis per: 
formanes cannot ba obtained of a contract 
on behalf of minors when such contract 
eould not be enforcad against the minors 
or their property,” and ordered the dismissal} 
of the arib on that ground. Oa the author- 
ity of the ruling of this Court in Suraimal 
v. Pandhari (2) which is based entirely on 
that of the Privy Oonnecil in Mir Sarwar an 
v. Fakhruddin Mahomed (3) the learned 
Judge held that “Mehtab cozld sertainly 
not have enforcad the contrast as against 
the minors and similarly the minors eannot 
enforee if against bim." 


(2) The Privy Council case mentioned ig 
esrtainly slear authority for the prinaiple 
on whieh the defendants relied in the 
Court of the Distriet Judge, whieh ia that 
in certain circamstanees a eontrast made 


‘on behalf of a minor cannot be enforced. 


Tae learned Judge, however, sites the ruling 
as authority for his finding of fast that 
the eondition is satisfied in this case and 
that "Mehtab could cartainly not hava 
enforeed the contrast a3 against the minors.” 


‘That it cannot be, and the finding or 


“Bom. L. &, 6; 41 M. L d. 1186; 11 M, 


rather the anwWarranted asaumotion is elearly 
wrong As was explained in tha judgment 
of Batten, A. J.O, already mentioned and 
the ruliugs therein cited, the ease of a 
sontraot mada on behalf of a minor by 
his guardian is not the same as that of 
one made by the karta of a joint Hindu 
family on behalf of that family 
sush as that with whieh we are dealing 
here. The fast that the other two 
mjmbers of the family happen to be 
minors makes no difference in thg 


(2) 41 Ind Cas. 45; 18 N. L. R. 08, 
(3) 18 Ind Cas, 831: 89 O 242; 16 
(1912) M. W. N. 22; 9 A. L.J, 88, 15 0. 


1 (P. O.) i 
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liability of the family as a whole to sarry 
out the eontract. If the asknowledged 
. manager of a joint Hindu family executes 
a sontreci for hiraself and the other two 
mewmbsrs of it, hig younger brother aged 
30 and his son aged 3, his son is justas mush 
bound by itas his brother, and no question 
of minority arises. 

(3) The principle enunciated by their 
Lordships of the Privy Oounsil is simple 
enough but is not infrequeutly misunder- 
stood, It is not that spesifis pecformainee 
of a sontracó cannot ba obtained against a 
minor and, therefore, eannot be obtained by 
him, beaause there ave sanes in which it ean be 
obtained against him. The Allahabad ease of 
Babu Ram v. Saidunnissa (4), io whieh Mir 
Sarwarjan’s case (3) was distinguished, is one, 
The pricciple is that no person oan sue for 
spesific performance if he sould not be 
sued for it, whether basavse he is a minor 
or for any other reason, (See pages 219 
and 499 of the Sixth Edition of Fry on 
“Spesific Performance’). 


(4) The point that arises in this appeal 
was diseussed at length by a Full Bensh 
of the Patna High Oourt soasisting of 
Ohamier, CO. J., and Mallick aod Atkinson, 
JJ., in Hari Oharan Kuar v. Kaula Bas (5), 
and I eannot do better than quote from 
the judgment in that ease, The suit was 
against a joint Hinda family, of whieh 
some of the members were minors, for 
the enforcement of a aontrast mad» on 
behalf of the family by the managing 
members, and the learned Ohief Justice 
said: “The eontention that the contrast 
with the plaintiffs should not be speo.fisally 
enforeed rests on the :deeisions of their 
Lordships of the Privy Ooansil in Mohori 
Bibee y. Dharmodas Gross (6) and Mir 
Sarwarjan v. Fakhruddin Mohamed (3). 
In the former ease it was held that 
a contrast made by an infant is not 
merely voidable bat void, In the latter 
the manager of the estate of an infant 
Muhammadan had sontracted to bay an 
estate and it was held that the infant 


(4) 20 Ind. Cas. 916; 86 A. 499; 11 A. L. J. 763. 
(5) 40 Ind. Cas. 142; 2 P, L. J,613; L P. L. W. 587, 


1917 Pat. 201 4F. B.). 


lH 421; 8 Sar. P. O, J. 974 (Py 0). 
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suing by his next friend was not entitled 
to obtain a desree for speeifie performanca 
of the contrast inasmuch as the infant was 
not bound by the eontraet and, therefore, 
the eontraet  lasked mutuality. "Their 
Lordships held that it was not within the 
competenee of a manager of a minors 
estate or of a guardian of a minor to bind 
the minor or his estate by a sontraet for 
the purehase of immaveable property. It 
is sought to apply these dJesisions to a 
sontract for tha sale of property made by 
the managing members of a joint family 
sonsisting of themselves and their minor 
ehildren. There are eases in whieh speoifis 
performance of such a contrast has been 
desreed against the managing members 
who made the-contract leaving open the 
question of the validity of the sontrastas 
regards the minor members, [see Kosuri 
Bamaraju y Ivalury Ramalingam (7), Srinivasa 
Heddi v. Stvarama Reddé (8)] and there ‘is 
at least one case in which the seontrast 
not being for the benefit of tha minors 
specific performances was ‘decreed against 
the members who made the sontrast [sae 
Ponaka Subba Rant Reddy v. Vadamadi 
Seshachellam Ohetty (9)], The interest of a 
member of a joint Hindu family in the 
family property is not individual property 
at all [mee Gharzbullah v. Khalik Singh 
(10)]. The manager of sush a family is 
not an agent of the other members nor 
is he & mere manager. He is mush more 
like a trustes for the other members [ses 
Annamalai Chetty v. Murugasa Ohetty (1t)]. ` 
lt ia ssttled law that & father or managing 
member of a joint Hindu family may 
under cartain cirsamstanses and subject to 
eortain sonditions enter into agreements 
whica miy be binding on the minor mame 
bera of taa family [ Janssha Row v. Tulja Ram 
Row (12)j. I apprehend that tha desisions 


(7) 28 M. 74; 12 M. ©. J. 400. 

(8) 4 Ind. Oas. 508; R2 M 820, j 

(9! 6 Ind. Cas, 79; 7. M. L. T. 187; 20° M. L, J. 828; 
38 M. 859. 

(10) 25 A. 407: 32 T. A. 185; 5 Bom. U, R; 473; 7 C 
W.N. 631; S Sar. P.O 4. 483 (P. 0.. 

(11) 36 M. 544 at p. 553: 7 O. W. N, T34; 80 L. A, 
270. 8 Sar, P. O. J. 533; 13 M. L, J. 287; 5 Bom, L, R. 
494 (P.0.), 

(121 19 Ind Oas. 615; 86 M. 295, 17 O. W. N. 765; 
ILA. UJ, 633: 130 G.J. i; 6 Bom. L. R. 626; 14 
M, I, T, t; (1918. M, W. N, 575; 26 M, L. J 150; 40 
I, A, 182 (P, O). M 
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of their Lordships in the eases of Mohori 
Bibse v. Dharmodas Ghose (6) and Mir 
Barwarjan v. Fakhruddin Mahomed (3) 
do not apply to eoutraets made by the 
managing member of a joint Hindu family 
for family neeessities or for the benefit 
of ihe:family, 5. e., sontracts made by the 
managing members whieh bind the minor 
members of -the family. Sueh contrasts 


ean be enforced on behalf of the family -7 


by the persors who make them and I find 
nothing in the deaisiors of their Lordships 
whieh requires us to hold that such 
contrasts sannot be enforeed against the 
family. .Ccntracts made not by minors but 
by persons who heve power to make eon 
tracts cn behalf of a joint family do not 
appear to come within those decisions. I 
am not prepared to dismies this suit for 
apeoifis performance on the ground that 
ihe aontraet lacks mutuality having been 
mada by or on behalf of minors who are 
nos eompetent to contrect,” 


(5) I hold that there wes no lack of 
mutnality in the contrast executed by the 
firs; defendant to eonvey the property in 
suit to the plaintiffs as they were all 
bound by it equally with the other party 
io it, The plaintiffs are, therefore, entitled 
to have spesific performance of that eontract. 
The decree of the lower Appellate Court is 
aseordingly set aside and that ofthe First 
Court is restored, The defendants must 
pay all the eoste incurred by the plaintiffs 
in all three Oourts and must boar their 
own sosis. 


N. E, & N. H. 


Decree set aside, 
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BOMBAY HIGH COURT, 
Secoap Ovir APPRAL No. 1.7 or 1921. 
March 16, 1922. 

Present; — Sir Norman Maeleod, KT., 
Ohief Justice, and Mr Justice Shah, 
RASUL MALIK PINJAR—Ptatstire 
— APPELLANT 
versus 
AMINA HANTEF—Darennant —RESEONGENT, 

Limitation Act (IX of 190%), Sch I, Arts, 165, 181— 
Civil Procedure Code (Act V of 1503), O. XXI, r, 100 


—Application by judgment-debtor for restoration of 
excess property delivered in execution — Limitation. 


An application under O, XXI, r. 100 ofthe Civil 
Procedure Code for restoration of excess property 
delivered in execution, is, where the applicant is the 


judgment-debtor, governed by Art, ls: and not Art, 


165 of the Limitation Act. 


Abdul Karim v. Islamunnissa Bibi, 34 Ind. Cas. 
251; 38 A. 339 at p. #44; 14 A. L. J, 40, Thattantavita 
[ kachali Rohini] v. Puthalathu Kandi Kombi Aliassan, 
68 Ind. Cas, 437; 42 M. 763 at p. 760; 37 M, L. J. 349; 
10 L. W. 410; 26 M. L. T, 297; (1919) M. W.N. 732 
iF, BJ), followed, 

Ratnam Ayyar v. Krishna Doss Vital Doss, 21 M. 
494;8 M. L.T 75; 7 Ind Dec. :n.s. 708, Har Din 
Singh v Lachman Singh, 25 A. 348; A, W, N. (1403) 
65, referred to. 


Second appeal from the decision of the 
District Judge, Belgeum, in Appeal No. 2-2 
of 19:9, confirming an order passed by the 
Subordinate Judge at Gokak, in Da khast 


, No. 212 of 1916. 


Mr. R, A. Jakagirdar, for the Appellant. 

Mr. S, R. Pasulekar. foc Mr. D, N. Desh- 
pande, for Respondents Nos. 1 to 4. 

JUDGMENT. 

MacrEop, C. J.— This appeal raises an in- 
teresting question of law  whish has no! 
previously some before this High Oonrt, 
A partition deeree was passed in a suit, 
and in exesution of the desrea the plaintiff 
complained that he had been dispossessed 
of certain land by the Oollector’s sub- 
ordinate officers which was his own prop- 
erty and not subjecS to partition. He 
ssema to have originally filed a suit to 
resover possession of the property, but it 
was decided by the  Distrie& Court that 
the plaint should ba treated as an applios- 
tion under section 47 of the Civil Prasedure 
Coie, and if was treated so acsordingly. 
The Trial Judge held that Art. 165 of 


the Indian Limitation Ast applied and the 


application was held barred as not having 
been filed within thirty days from the 
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date of dispossession. The question sesmad 
Ba clear to the applicants adgiser that, 
as the learned Judge points out, he seems 
to have admitted that there was no way 
of getting rid of the application of Art, 165. 

In first appeal this dagi:ion was upheld. 
The learned Judge said : 

"Partition was made by the  Collestor 
in pursuanse of a partition deeres, and in 
pursuance of tbat partition the present 
applieant was admittedly  dispowsessed cf 
certain land which he now ciaims to be 
bis own exelusive property and, therefore, 
nos liable to partition. It is admitted 


that the suit now treated as an applieation - 


was instituted aevyeral months after this 
dispossession, These facts, I think, ara 
exactly covered by Art, 16>, This is an 
application “under the Cieil Procedure Code, 
1903, by a person dispossessed of immove. 
able property and disputing the right of 
the decree-holder to be put into possessi n 
It is argued by Mr. Majli, the learned 
Pleader for the appellant, that Art, 181 
applies to all applications under sestion 
47. No doubt there are applications under 
that sestion to which Art. ISL would 
apply. But, of sourse, it ean have ro 
application where a period of limitation 
is provided elsewhere, and, in my opinion, 
‘elsewhere’, in the present cass, is Art, 165,” 

A similar question same before the High 
Court of Allahabad in Abdul Karim v. 
Islamunnissa Bibi (1), 
said: 

“On appeals being brought by both the 
desree holders and the judgment-debtorz, 
the Distries Judge, holding himself, as 
we think quite propaly, bound by sertain 
authorities mentioned hereafter, desided 
that the judgment-debtor’s applieation was 
time barred, on the ground that Art. 163 
of the Limitation Act applied to it, 
and that the time of thirty days had run 
out. We are clearly of opinion that when 
the matter is slosely examined this view 
is untenable. in a teshnienl matter of this 
kind, when the language relied upon does 
not in express terms civar the case, it is 
of the highest importance to realiz3 the 
position of the parties and the sontext 
in whieh the language is used. Where 


(1) 34 Ind, Cag, 281; 38 A. 889 at p. 313; 14 A, LJ. 
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tha interpr-tation sought to be put upon 


the words is arrived at by imolicationand 
by referense, the Oonrt ougbt not. to 
adopt a sonstrastion whieh has a restriet- 
ing and penalizing operation unless it is 
diven to do so by the irresistible forca 
of language. Now,in tha ordinary course 
of things, a person who is wrongfully 
dispossessed of immoveable property has 
a remedy by a suit for possession only. 
In matters arising out of the exoesution 
of d«craes, possibly because they are the 
indireet rəsn!t of the aetive interferenes 
of the Court itself, the  Legislaiure has 
provided two exceptions. The jadgment- 
debtor must ap ly to the Oourt under 
gestion 47. If he is dispossess:d of land 
whieh is outside the decree, and he doss 


— 


. —-— 


not so apply, he leses his land. He sán- . 


not bring a suit, He is worse of ttan the 
ordinary person  wrongfnlly dissosseased. 
Oa the other hand, if a third pe:son 


outside the sait is unfortunately the vict m: ` 


itself, or 
apply to 


of soma mistake in the decree 
by the decree-holder, he may 
the Court in a summary manner, 
if he is right he may be put bek into 
possession. That is 
by O. XXI, rr. 100 and 101. 


He ean bring a 

suit, of sourse, within twelve years; but 
he can, if he pleaszs, apply 
for possession. That is a privilege of a 


' peculiar and special sharacter, from which 


the judgment-debtor 18 exeluded in express 
terms, lt is not surprising to find auch’ 
a privilege assompanied by certain res- 
trictions, By Art, 165 of the Limita- 
tion Aet of 1908, (the Article now in 
question) sush anapplieation must be made 
within thirty days. The  Artiele is in 
these terms:— Descripiian of application: — 

Under the Code of Oivil Prossdure, 1908, 
by a paraon dispossessed of immoveable 


“property and disputing the right of the 


decree holder, or purehaser ab & sale in 
exesution of a decree, to be put into pos- 
session. Period of limttation: —Thirty days 
from the date of dispossession.’ Now that 
dessription 
of the right given, and the applieation 
allowed to 'a peraon other than the judg- 
XXI, rr, 100 and 


101, It- eertainly applies to such an 


‘summarily . 


aud ' 


expressly provid:d ` 
Sush a - 
' person is better off 'thaa the ordinary; person ` 
` wropgfally dispossassed. l 


-+ 


- = 
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applieation and there is n> other provision 
in the Code whiehin the terms it employs 
at: all eorresponds to it. Wethink it quite 
certain that when the Legislature enseted 
Art. 165, it had the provisions now 
contained in O. XXI, rr. 100 and 
161 in mind, Thet is to say, it intended 
Art, 165 to apply to sush an applic» 
tion. The argument for theview adopted 
in the reported cases and followed by 
the Distrist Judga in fhe ease, is that 
the words are wide enough to ineluda 
a judgment-debt:r. Separated from their 
context this is true. A jadgment-debtor 
is a ‘person’ in sneh a ease as this, 
Moreover, the judgment dsbtor in his 
&applieation under seetion 47 is complain- 
ing: of the same sort of ast as an applisant 
under QO. .X Xf, r. 100, would have 
fo somplain of. But the moment it is 
realized- that what the Schedule to the 
Limitation Act consists of is an enumera. 
tion of suits, appeals, and applications of 
various kinds, and. that the language of 
Art, 165 is merely a definition or des- 
eription, all difficulty as to the use of the 
word ‘parson’ disappears. In our opinion 
the word ‘person’ in that context, although 
wide enough to inalude a debtor, was never 
used in avy other sense than that of a 
perron who is authoriesd by OO. XXI, 
r. 100, to make an applisation of that 
description. To hold otherwise would re- 
sult in this, that if a judgment debtor 
applied to the Court under O. XXI, 
r. 100, and adopted the language of 
Art. 165, his application would have to 
be dismissed bsesusa he is presluded from 
making an application of that desaription, and 
yet if he postpones applying under ses 
tion 47 for more than thirty days, the 
langusge of the Artisle is to ba applied 
to him.” l 

The learned Judges then referred to Ratnam 
Ayyar v, Krishna Dose Vital Doss (2) and Har 
Din Singh v. Lachman Singh (3) in which 
eases it was held that Art. £65 would 
apply, and envantually they differad from 
those desisions, l 

The casa of Ratnam Ayyar v. Kreshna 
Doss Vital Doss (2) was sonsidéred by a 


a 21M. 494 8 M, L. J. 137. Ind, Dec. (x. s.) 
(8) 25 A. 343; A, W. N, (1903) 69, ; 
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Full Beneh of the Madras High Court in 
Thatiantautéia | Vachalt Rohini) v. Puthalathu 
Kandi Kombi Alfassan (4! and in overrul. 
ing ths desision the Ohief Justise tresad 
the history of Aris, 165 and 168 of 
the Indian Limitation Ast of 1903, Tae 
Chief Justiee said :— 

"The Legislature bas, however, itself res. 
trieted the seope of Art. 165 by restricting 


in the Code of 1908 applications by 
third parties under O. XXI, r. 100, 
to applications with raferanea ta property 


sovered by the decres or sale in pursuancs 
thereof, and the fact that this proeadure 
is not now applicable to somplaints by 
third parties of dispossession of property 
not eovered by  sueh desres or sale 
appears to ma to afford additional reason 
for exsluding from the  ssope of ‘the 
AÁrtiele similar complaints by defendants 
who, as I am statisfied, were nevar intended 
to be covered by it. I think, moreover, that 
the rights of defendants are suffisiently 
reatrieted by their being required t: apply 
under sestion 47 within the period limited 
by Art. 181," 

Tais question, therefora, having bean 
sonsidered resently by the High Courts 
of Allahabad and Madras, we shoald have 
to show very alear grounds for differing 
from those desisions. For mysslf, I see 
no reason why Art. 165 should apply 
to judgment-debtors so as to very seri. 
ously restrist their rights when dispossessed 
of property whish they allege had not 
come within tha terms of thedecres whieh 


ia being exesuted. Ordinarily they would 


apply under section 47, and would have a 
period of limitation for such an application 
of three years onder Ari, 181. As pointed 
out by the learned Judges in Abdul Karim 
v, Islhimunntesa Bibi (1) a person other ` 
than the  jadgment debtor is nob reg. ` 
tristed to making an application under 
O. XXI, r. 10, whish is merely a 
summary remedy, ard that hia rights to 
a snit remain the same. The judgment- 
debtor, on the other hand, has no remedy 
by suit. I agree that the wording of 
Art 165 makes it absolutely slear that if 
was intended to apply to an applieation 


: d AU ine: vri re 763 ut p. 760; 37 M. L, 
. 614 P * * i 26 4 L. T. 20 $ 19 
N. 732 (F, Bh WE, 
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provided for Ey O. XXI, r. 100 and 
no other, and that, therefore, where the 
applieant is a judgment debtor, the proper 
Article which applies to his applisation is 
Art.161. I think, therefore, that the appeal 
should be allowed and the darkhast directed 
to proceed according to law. The appellant 
should get his costs of the appeal. 

Saan, J —The point arising in this appsal 
is not free from difficulty; but on the 
whole I think thatthe view taken by the 
Allahabad High Court in Abdul Karim 
v. hlamunniss: Bibi (1) and by the Madres 
High Oourt in Thattanta:tta — [Vachalz 
Rohini) v. tuthalathu Kandi Kombi Aliassan 
(4) is to be preferred to the view taken 
by those Courts in the earlier decisions 
referred to in those cases. Onthe wording 
of the article no doubt it may appear as 
if it would apply also to the ease of «a 
judgment debtor disposeerssd of immove 
able proper:y: and it is urged on behalf 
of the respondent bsfora us that Ari 166 
whieh follows Art. 165 has been 
interpreted a3 governing (the. case of 
an application by a judgment debtor 
to set aside a sale in exesntion cf a deoree. 
It is clear that the considerg ions appli- 
gable to Art, 166 are differant, Aad 
we are not eonserned in this appsal with 
the scspo of Art. 166. I do not desire 
to suggest for a moment that Art. 165 
would not apply to the case of an appli- 
tation by a judgment debtor to set aside 
a sale in execution of a deerea, But the 
wording of Art. 165 is somewhat diffar. 
ent and is capable of being read in a 
restristed renge, in which it has been read 
by the Allahabad ani Madras High Courts 
in the cases to which I have already re- 
ferred. I think that that is the view 
which we should give effect to in this 
appeal, 

N. H. 

Appeal allowed, 
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MADRAS HIGH COURT. 
First Orv.t Appaat No. 258 or 1920. 
May 13, 1921. 
Present :—Mr. Justiae Sadasiva Aiyar, 
and Mr. Justice Spencer. 
Tug How'buLE B. RAJARAJESWARA 
SETHUPATHI AVERGAL —PrAIATIFF — 
APPELLANT 


versus 
KUPPUSAMI IYER AND oranas— 


DEFEND «NTS— RESPONDE «78. 

Contract Act (IX of 1872), s. 16—'Undue influence’, 
proof of, requisites of—Suit to set aside gift for undue 
influence—Cause of action -Limitation Act (£X of - 
1908), Sch I, Art. 91—'Plaintiff in Col III, meaning of 
—Proof of knowledge, onus as to—Composition deed, , 
setting aside of —Position of parties. i 

A personis said to be in a position to exercise 
undue infuence over another, when the former is, 
in a position to dominate the latter's will. 
in such a position of dominance he usesit to obtain 
an unfair advantage over the person dominated, the 
transaction brought about by such use is voidable 
by the latter. [p.305, cols,  &2.] 

The expression ‘undue influence’ cannot be prop- 
erly used unless either (1; confidence has been . 
reposed on the person charged, as where the latter 
is a solicitor, trustee, guardian, etc., or 2) unless 
the influence of the man exercising it is such that 
the person influenced stands in some sort of res--. 
pect, awe or fear of him, [p. 346, col, 2.] . 


Where alegacy bequeathe? by a Will or a gift inter ' 
vivos is sought to be seb aside on the ground of undue 
influence, it is not sufficient to prove that the legatee 
was in a position to exerciae influence, but it must also 
be proved that the intluence was unduly exercised, the 
burden of proving this latter circumstance being on 
the party attacking the legacy. [p. 850, col 1.] 


Courts do not look with favour on attempts to 
attack bequests on the ground of undue influence, 
[p 355, col. 1.] — 

Isman Mussajee Mookerdam v. Hafiz Boo, 38 C. 773; 
10 0, W. N. 570; 3 A, L J, 363, 8 C. L, J. 484; 8 Bom. 
L, B, 379; 16 M. L J. 166; 1 M. L. T. 187; 33 I. A. 86 
(9. C.), Taylor v. Johnston, (1882) 19 Oh. D. 408; 51 
L.J. Oh 879; 46L. T.219; 30 W. R 605, Howes v. 
Bishop, (1809) 2 K. B 390; 78 L. J. K. B 796; 100 L, 
T, 826; 25 T. L. R. 538, and Nedby v. Nedby, : 1852) 6 
De G. & Sm. 877; 21 L. J, Ch, 446; 90 R. B. 105; 64 E, 
R, 1161, referred to. 

A suit to seb aside a deed of gift for undue infiuence ` 
15 governed by Art, 91 of the Limitation Act. [p. 357, 
col, 1. 

Janki Kunwar v. Ajit Singh, 15 0. 58; 14 I. A. 148; 


12 Ind. Jur. 9; 6 Sar P. O. J. 92. Rafique & Jackson’s P. 


C. No. 99; 7 Ind, Dec, (x. 8.) 624 (P C,', referred to. 

The cessation of undue influence has no relevancy 
on the question of limitation, unless the matter could 
be brought under the heading of frand so as to attract 
the operation of section 18 of the Limitation Act. [p. 
857, col. 1.) | 

Raja Rajeswara Dorat v, Arunachellam Chettiar, 
19 Ind. Cas. 596; 38 M. 82]; (19:8. M. W. N, 463; 18. - 
M. L. T, 469; 24 M, L. J, 592, referred to, 
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Sri Kishan Lal v. Kashmiro, 34 Ind, Cas. 37; 31 M. 
L. J. 862; 20 C. W, N. 967; (1916) 1 M. W, N. 433; 8 
L. W, 528; 14 A. 1. J. 1236 :P, (.), explained. 


ln cases to which Art. 9! of the Limitation Act. 


is applicable the onus is noton the defendant to 
prove that the plaintiff's knowledge arose more 
than 8 years before auit.[ p. 357, col. t.] . 

Tanto v Gajadhar, 2 N. L. BR 05, dissented from. 

The word ‘plaintiff’ in Art. 91, column 8, includes 
his predecessor, [p. 357, col. 2.1 

When a compromise-deed is set aside, the parties 
are remitted to their original rights as they stood 
before the compromise. iG 858, col. 1.] 

-Khajooroonissa v. Rowshan Jehan, 2 C. 184 86 p. 196; 
8 I, A, 291; 26 W.R. 31; 1 Ind. Deo. (N.s ) 412 P. O.), 
Burjiram Marwari v. Barhamdeo Persad, | C. L. J, 
887 ab p. 843 and Har Chandi Lal v. Sheoraj Singh, 39 
Ind, Oas, 343; 89 A. 178; 82 M. L. J, 241; 15 A. L. J. 
228; 1 P. L. W. 330; 5 L. W, 607; (1917) M. W.N. 290; 
26 C, L. 1. 816; 21 M. L. T, 29% 21 C. W, N, 766; 19 
Bom, L R. 444; 44 L A, 60 (P..0.), referred to. 

Appeal against a desree of the Court of the 
Subordinate, Judge, at Madura dated the 22th 
of Marah 1920 in Original Sait No. 157 of 
1913. 

Mr. S, Srinivasa Iyengar, for the Appellants. 

Mr, A. Krishnaswami Iyer, fov the Respond: 
ents, 

JUDGMENT. 

SapisivA Ixkg, J.—The plainti®-appellant 
is the present Rajah of Ramnad, the. owner 
of an ansient Zamindary. He brought this 
Buit to resover possession with mesve profits 
for 3 years bsfors suit of the village of 
Nedumthulasi within the area of his Zamin- 
dari which villaga had been alienated in. 
three ways in the yeara 1894, 1895 and 1902 
respectively in favour of the lst defendant 

Kuppusami lyer alias: Naganatha Iyer). 
Unless all these three transactions are seb 
aside or are nullities it seems prima facte 
difficult to sse how the plaintiff's soit in 
ejectment and for possession eould sucseed, 


as eash of the three transastions gives to the.. 


Ast defendant the right to hold possession of 
the village on the date of this suit (namely, 
80th June 1913). 

The first transaction was a lease granted 
by the plaintiff's father, the then Rajab, ia 
September 1894 under Exhibit O, Under 
this deed, the lat defendant wan entitled to 
enjoy the village as lessee for 40, years till 
the Ist July 1934, that is, till more than 21 
years from the data when the suit was 
brought and more than thirteen yaara from 
the date on whieh this judgment is pro- 
nouneed by me, 

The sasond transaction was again an aliens. 
tion by the plaintiff's father in June 1895 


23 


under Exhibit I by which the village was 
gifted outright to the Ist defendant with fall 
powers of gift, nale, eto. 

The third transaction was an agreement 
between one Rao Bahadur Venkataranga Iyer 
(who was constituted the present plaintiff's 
trustee under a settlement-deed of July 1895 
whieh I shall refer to again later on) on the 
one side and the Ist defendant on the other 
side and was madein April 1902. (Besides 
the Dewan trustee and the Ist defendant, 
two Nattukottai Chetties, who were the 
leseees of the whole Zemindary were also 
parties to the agreement, bot it is unnessssary 
to refer to them further). That agreement 
is Exhibit II, The trustee had threatened 
the ist defendant witha suit to set aside the 
gift:deed, (Exhibit I, June 1895). There. 
upon, the dispute was settled by this agrea- 
ment, Exhibit II, the lat defendant agreeing 
to hold the village on perpetual lease at half 
the usual rent and thus altering the gift 
under Exhibit I (the gift-deed of 1895) with 
full ownership right in the village to the gift 
of a perpetual and heritable and transferable 
ocsupancy right on favourable rent. f 

Now, the plaint ignores altogether the first 
transaction, namely, the40 years’ lease of 1894, 
attacks the other two transactions as not 
bona fide," as “fraudulently and dishonest- 
ly obtained,” as due.to "undue influence" and 
in several other ways. 

The defendants (the defendants Nos. 2 and 
3 being the sons of the 1st defendant) raised 
several pleas and the lower Court framed 
nineteen issues for disposal, It is curious 
that no specific issue was raised in respeet of 
the defendants’ right to hold the village 
under the 40 years’ leave of 1594 and tha 
liability of the plaintiff's suit filed in 1918 
for possession to ba dismissed on that short 
ground, even though the Ist defendant 
apesifisally mentioned the 40 years’ lensa and 
relied upon it also in the 7th and 8th 
paragraphs of his written statement, 

A few more facts and dates may be here 
meutioned. The late Raja was born in 1868 
and his father died when he was a boy of 
4or 5. Though he was only a titular Rajah 
and was for.all practieal purposes only the 
owner of an impartible Zemindary estate, 
the pomps and seremonials and the retinue 
of a Royal Court were kept up in many ways 
in the Zemindar’s residence and the un. 
wholesome atmosphere of hangers-on, 
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favourites, flatterers, idlere, the Zanana, eto., 
affected the Ziemindar's residenee (known, of 
course, a3-the palace) and his surroundings 
and the effests of such irfluense were too 
strong on the young man, (the plaintiff's 
father), notwithstanding that his estate was 
taken up by the Court of Wards during 
his minority and his education was condueted 
in Madras. His mother (the Dowager Rani) 
had naturally great influenee over him. She 
arranged to have him married to two wives at 
the same time when he was only 18 or 19 
years old and by intrigues and importunities 
persuaded the Oourt of Wards to sonsent tohis 
marriage with one girl and had him married 
almost simultaneously to the two wives 
she had seleeted for him, it being eonsidered 
a matter of dignity in these aristocratio 
families that the proprietor should have a£ 
least two wives living. He was & young maa 
of extraordinary intelligenee. He passed his 
Matrieulation in the first class. 

The lower Oourt in dismissing the suit 
arrived a$ the following findings (among 
others) and I shall note them (as far as 
possible) in the words of the lower Court. 

(1). "The first defendant was not in a 
position to exercise undua influenee over the 
lete Raja" and "the deed of gift in favour 
of the ist defendant was not brought about 
by the undue influenca” and "the gift ia 
valid." (This finding relates to the gift-deed 
of June 1895, Exhibit I). 

(2). "The agreement of 1:02 between the 
Dewan Trustee and the lessees on the one 
hand and the 1st defendant on the other con- 
firming the deed of gift with atipulation to pay 
halt the Poruppu" was "beyond his" (the 
Dewan Trustee's) "powers" and "not valid." 
“But in view of the fast that the plaintiff 
could not sueceed unless the gift" (of 1895) 
“was invalid, the plaintiff ia not entitled to 
any relief by deslariog that the agreement” 
(of 1902) "is invalid." 

9. “The suit is prastically to set aside 
the deed of gift and agreement and Art, 
91 of the Limitation Ast is applisable." 
Vide Raja Rajeswara Dorai vy, Arunachellam 
Ohettiar (1). 

4, “There is no evidenee on the plaintiff's 
side that the late Rajah eontinued to be under 
the inflaenee of the lst defendant after the 


..,, (1) 18 Ind, Cas, 596; 88 M, 821; (1018) M, W.N, 
^$58; 18 M. L, T. 469; 24 M. L, J. 692, 


desd of gift (Jane 1895) till the date of the . 
dead of settlement (July 1895) under which 
he appointed Venkataranga Iyer as Dewan ~ 
Trustee for his won (the present plaintiff). 
“The limitation, therefore, began to run before 
the exeeution of the trast-deed” (Jaly 1895) 
“and no subsequent ciraumstanca can inter. | 
rupt the running of the limitation T 
Besides the above four findings, several | 
other findings on mixed questions of law 
and fact were recorded by the lower Oourt, 
but in the arguments before us on appeal, - 
neither side adyaneed any arguments on 
those questions or eontested the lower Court's 
findings thereon. I need only say that 
I agree with the lower Uourb in „ita conela- 
sions on these questions for the reasons givan 
in its judgment. 
I shall now take up the four findings dealt ° 
with before us one by one. The first question 
relates to the allegation cf undue inflaenss. 
The late Rajah was a paercon who by 
temperament was immoderately extravagant, 
His edusation and bringing up only tended 
to insrease his natural foibles, D. W. No. 1 
says "the late Rajah was a very emotional 
person." Under the Romau Law, he would 
be considered as a person permanently 
affected with ineapacity to manage his own 
affaire, solely on the ground of his im-. 
moderate extravaganee, not besause he did 
not know the sonsequences of his actions or 
was at all weak of intellect, He was in pere 


petual need of the excitement of being praise ' 


ad for his reekless generosity and continuous 
libarality. Shrewd Nattukottai Chetties 
took advantage of this perpetual nesd of' 
money even before he attained majority ` 
(whieh was on 3rd November 1282) and lent ` 
him larga sums dapending upon his generous ` 
disposition to ra-pay them several times over 
after he took possession of the estate and 
they were not at all disappointed. The late 
Rajah was mush attached to the Ist defend. 
ant, Kuppuewami lyer, bseause the latter 
was a trasted servant of his mother for 
several years and he made the let defendant ' 
his own vernaeular Sesretary, (Javabnavis), 
But the let defendant was in no better poji- 
tion to dominate the will of the Rajah than: 
any other person who appealed to his 
generous instinets and love of pomp, show, 
display and fame. I do not think it will 
be going too far to say that the late Rajah’s 
temperament wag sush that he sourted 
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opportunities for the display of his reskless 
generosity. I agree with the learned Sub- 
ordinate Judge that the story of P. W. No. 8 
that the Ist defendant related to the late 


Rajah that the late Rajah’s mother appeared . 


to the Ist defendant in a dream and told him 
"Ask my son and he will grant you all 
benefit” and that on telling thie story the 
Rajah agreed to make the gift is a false 
Story. On the eonitrary, Y. believe the evidence 
of D. Ws. Nos, 1 and 2 who say that on the 
2nd monthly ceremony after the Dowager 
Hanee's' death, there was a religious 
gift of the village by the Rajah aesompanied 
by the pouring of water throngh the right 
palm and that tho gift deed was written a 
few days afterwards in eonsonance with the 


religions gift, and this is corroborated by the ` 


recital in the gift-deed. 
Where a legacy bequeathed by a Will is 


sought to be set aside on the ground of undue | 


influsnee, it is not sufficient to prove that the 
legatee was in a position to exereise influenes 
and it must also ba proved that the influanca 
was unduly exersised, the burden of proving 
this latter ciroumetance being on.the party 
attacking the legasy. Again, as a legaey 
given by a Will takes effest only after the 
death of the testator, the testator doe: not 
deprive himself of the bequeathed property 
but.deprives only his natural heirs, 


tempts to attack bequests on the aia of 
undue influente, 


I admit that the case of a gift inier i 


vivos stands on a less favourable footing, 
But it must ba remembered in this ease that 
the gift attaeked was made on the 2nd June 
1895 after the late Rajah had carried on his 
sourse of extravaganes for more than 53 years 
after he attained majority ; after he had been 
advised before the end of 1894 by the 


eldest son, the present plaintiff (ses para. 


graph 4 of the plaint) and just on the eve ` 


of the settlement-deed, Exhibit 1V, whieh 
was exesuted one month and six days after 
the gift-deed. The gift now in question, 
therefore, stands almost in the position of a 
bequest. Now, if A is said to be in a posi- 
tion to exersise undue influenee over B, 

according to Indian Law (sae section 16 of 
the Contract Aat) 4 must be in a position 
to dominate the - will of B. If when in sueh a 
position of dominance, ho uses it to obiein an 


.l'think the expression 


Hense ^ 
also Courts do not look with favour on ats: 


` over his :elient, 


unfair advantage over B, the transastion 
brought about by such use is voidable by B. 
Though the expression "dominate the will of 
another" is an expression of wide import and ' 
though I am aware that Courts do not like to 
give exact and exhaustive definitions of 
undue ixfluence any more than they like to 
give exact and exhaustive definition of fraud, ` 

"undue influence" 
eannot be properly used unless either, (1) 
confidence has been reposed on the person ' 
eharged (A in our illustration), as where the ` 
latter is a solicitor, trustee, guardian, ete. ,, OF 
(2) unlers the influence of the man A is sueh 
that B stands in some sort of respect, awe — 
or fear of him sush as a shild towards its 
parent or a pupil towards a spiritual preceptor 
and co or, so that the idea of displeasing ` 
A by a refusal to submit to his 
wishes puts B in fear of prospestive ` 
injury to his seoular or spiritual welfare ' 
and happiness, An cridinary servant snd` 
dependent lika the Ist defendant sould not : 
have had and is nob proved to have had ' 
any soeh influence over the late Rajah and 
it is. impossible to hold that the Rajah stood 
in awe or fear of the Ist defendant’s dis. 
pleasure. On the other hand, the letters, ' 
Exhibits M to H, L and N, show that the 
Ist defendant was a mere servile flatterár 
and dependant of the Rajah and not a 


person in a position of authority ` 
to dominate the will of the Rajah, 
“Ho was not in a position of trust 


and eonfidenee sueh as a solisitor holds 
The numerous oases quoted 
where a father obtains a gift from his son 
who had just attained majority or a goska 

lady makes a gift tothe manager who manages 
all her affaira and persuades her to believe 
that the gift made to him is only nominal 


. or a solicitor obtains a gift from his slient 
Government to settle his estates upon his 


or a spiritual preceptor from hia pupil: 
or a person who is nominally a servant bnt : 
has really made himself so indispensable to his 
master for the latter's eomforts that 
the master has really besome the servant's ` 
servant, have all no relevancy in arriving at 
& sonclusion on the fasts of this ease. From 
the eviderce, Iam clear that the lst defend- ` 
ant’s position towards the late Rajah was 
not sush that -the -Rajah’s. volition could 
be overborne by or aculd be subjected. 
to the domination of the. lat defend. 
ant’s will, Undue influence and coercion: 
e 


Fo cn 
356. 
~ std? 


INDIAN CASHS: 


(19997 


RÁJARAJESWARA SETHUPATHI AVERGAT V. KUPPUSAMT IYER, 


were -nob clearly ‘distinguished — in the 
old: English Law,. and. though there is 
a welldefined. distinstion now, the two are 
similar. in. this respect that their legal 
effest in making. transaetions  voidable. 
depends on: the will of.the person subjected 
to either being .inflaenced to such a degree 
ag: to. lose its freedom. I. do. not intend to 
quote. Many oOBNes.- 
which I.need quote is Ismatl:Mussaies Mooker- 


dum.v..Hafiz Boo (2), a- passage from whieh is. 


applied to the facts of this ease by my learned 


brother in.the judgment to be pronounced . 


by him. There isan English case Taylor v. 
Johnston..(3). whioh was a ease not of a 
bequest bnt of agift infer vivove like the 
present. It was a sase where a young woman 
of twenty made a. gift. to a relative with 
whom she had been residing from her father’s 
death for.a..period of five months until her 
own. death, and to whom she bscame 
greatly attached. Ib was: held that the 
gift. was. not. invalid. It cannot, in. my 
opinion,. ba stated in this case that the lat 


defendant -stood.in. a fidueiary relation to. 


the late. Rajah on the date of.the gift-deed, 
When.the late Rajah was 27. years of age 
and. the Rajah’s benefactions ranged over 
wide areas from the Sringeri Mattam in 
the Mysore Provinee. to wealthy Nattukotiai 
Ohetties sueh a sontention seems to me to be 
extravagant. In Howes v. Bishop (4) it was 
held:that the doctrine of. undue influence sould 


not.be invoked in favour of a wife who waa. 


influenced by the. fact that her husband 
wanted. money and who, therefore, joined 


in exesuting a promissory-note, though the 


Jury.found that her signature waa: prosured 
by. the irfinense of her husband, The case of 
Nedby. v.. Nedby (8). is also instrustive, 
There &.deed was.prepared by the, hnsband’s 


. Bolieitor and was executed; by the: wife in 


the. preseneeof. two af the elerks of the 
aclisitor and it was not read over to her, 
The . wife was agitated 
and.shesigned and agreed to sign in a 
relustant manner and yet the Vice-Ohancellor 


(2) 388'C. 432731310 0. W. N: 670; BA, L, J, 808; 8 C. 
t; J, 484; 8 Bom. L., R. 379; 16 M. L.J. 166; 1 M. L, 
T,.187; 33 ILA. 86 (P. C.). 

(8) (1882: 19 Ch. D. 408; 61 L. J, Oh. - 879;. 406 L. T. 
219; 80 W. R. 50 8. 
$20, 25.7. LR, E83; 

(5) (1862) 5 De G..& Sm, 877; 21-14, J. Oh, 446; 90 
f Br105;.64:H, R, À101.. . 


The. only Indian ease. 


and distressed. 


rafassi to set aside the deed in the suit” 
brought by her, There is no evidence at^ 
all in this case that the late Rajah exesuted:' 
the gift unwillingly: or through fear of any: 
unpleasant consequense if: he refused to exe- 
sute- it,. or even that the Ist defendant made, 
the late. Rajah ansomfortable by: exsessive 
importunities,. I, therefore, agres with the. 
lower: Court that the: gift-deed of June 1895 
is.not vitiated by: undue. influenos, This 
is sufficient for the disposal of the appeal. 
I may even go further and say that. 
the plaintiff did not even allege. that the- 
older lease deed of 1894, Hxhibit C, for: 
40 years! term was invalid: and’ the term. 
of 40 years mentioned therein not having 
expired, the present suit for possession 
ought to have bsen summarily dismisaed.on 
that sole ground. E 
I shall now take. up.the sesond finding re- 
lating to the -agreament of 1902, Section 36.of ' 
the TrustsAat says that the trustee may do all 
acts whieh are.reasonable. and proper for 
the protection or benefit of the trust prop - 
erty (subject, of course, to the restrictions 
contained in the instrumen! of trast). Sea ` 
tion 43 of the Trasta Aot. saya that a sole: 
acting trustee  authorissd. to. execute the. 
trusts. and powers of the instrament of 
trast may eompromise, compound, abandon, 
submit to arbitration, or otherwise settle any 
claim whatever relating to the trust; Tae- 
Dewan Trustee a3: the sole acting trustee. 
wae, therefore, empowered to compromise and : 
compound the elaim made by the lat defend- 
ant under the gift-deed which had: been’ 
in foree. for nearly 7 years on the date of 
Exhibit II. Tho late Rajah had: not.set 
it aside before the date. of the settlement: 
dead. The late Rajah died in Desember: 
1908. Ths suit to sst it aside: was prima 
facie clearly barred on the date of Hxhibdit-B: 
and the Dewan Trustee acted, in my opinion, 
very prudently in getting: the lst deféndant 
to sign Exhibit B agreeing to pay half. the. 
Poruppu. I, therefore, disagree with the lower’ 
Court in its conslusion (for whieh it- gives 
no reason in its judgment) thab. the com. 
promise was beyond the powers of the trustea: 
and was invalid. .Seeas:to powers of execu»: 
tora and trustees.to compromise, Houghton, In: 
re, Hawley v.. Blake (6)]. 


(6) (1904) 1 Oh. 622; 78 L. J, Oh, 317; 90 L, T, 262} 
52 W, Rw 505; 20. T, Ta R. 276. 
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Lastly, dealing with the question of limi- 
tation and‘assuming for tha saka of arga- 
"ment ‘that ‘the gift-dsed, Exhibit I, wis 
brought-about by undae inflaenca, Artiala 
91 of the Linitation Ast elearly applies to 
' ‘this sulih, a3 the plaintiff sannot obtain pos- 
‘session without setting aside the gift.desd 
-whish ‘is -nob a void transaction but only 
'voidable. (Ses Janki Kunwar v. Ayt Sing’ 
'(7)]. “The limitation period is thres years 
‘from wien the fasts entitling the person to 
“have the instrument eaneelled or sa} asida 
‘besome known to him. Now the late Rajah 
‘who exesuled the ins'rument knew tha 
‘facta perfeatly from the very date of execu- 
‘tion “and hence the sauye of aebion arosa at 
:'oaee in Jane 1895. I need not ay that 
when onse time begins bo ran it does not 
eeass fto run, exaept' under very pesuliar 
‘gircamstanees whish do not exist in this 
‘case. In Jane 1858, the gift-deed basame 
'uwuavoidibla therasfter through the expiry 
‘df three years’ limitation periol, Ido not 
deny that undas inflaenes might ba set 
“upas ‘a defenca by a donor to the suit 
‘brought by the dones for posaganion avan after 
‘the period of limitation, bat thatis not tha 
: e289 here. 

Ib was argued by Mr, S. Srinivasa Iyengar 
that the eanse of sation arises only 
when the uniue infasnes seasss. I 
-gonBiderel this question ina cass brought 
"by the plaintiff himself, Raia Rajeswira 
Dorat vw. Arunichellam Ohsttiar (1), and 
‘ex oresasd the opinion that the esssationof andae 
inflaenes:has no relevancy on the question of 
limitation unless, of soursa it, could be brought 
under the heading of fraud s7 aa to atiraot 
“the operation of. ssation 198 of the Limitation 
Act, It was, however, argued that in Sri 

Kishan Lal v, Kashmiro (8) their Lordships of 
, the Privy' Oonnail. expressed aueh an opinion. 
‘I do not think there is anything in that case 
| whish. supports the eontantion of Mr, Srini- 
vasa Iyengar. The facts there were very pesu- 
liar. A single sentence in the judgment 
at page 374* ia relied on, namely, that tima 
. would not under the cireumstanees of that 
.partieular sase begin to run against a widow 


(7) 15 ©. 5514 L A. 143,12 Ind. Jur. 9; b Sar. P. 
. 0. 3. 92; Rafique & Jackson's P. C. No. 99; 7 Ind. Dec, 
_ (x. s) 624 (P. 0), 

(8) 84 Ind. Cas, 37; 81 M. L. J. 362; 20 O. W. N. 
“867; 11918) I'M. W, N. 433; 3 L, W. 528; 14 ALL. Jd. 
- 1286 (P. €.). 


t Pago of 31 M. D. J,—[Ed.]. 





(defendant) even if sha had to bring a suit to 
sat azide the disputed transaction till her has- 
band’s brather’s 1afl aeno? esased at his death, 
She had exesuted an arbitration .agreement 
nuder the uadua inflignoa of her husband's 
brother aud she set up the undae inflaenesas 
a defensa and suseseded, Batas a mere obiter 
dictum their Lordships of the Privy Council 
said that even if she had sued as plaintiff, she 
would not ba barred. The fasts woro very 
peculiar and their Lordihips found thera 
was fraud prastised upon her, and that she 
did not have full knowledga of tha faets and 
the rights arising ont of these fasts till her 
husband’s brother died. Thus, evan that 
ob:ter dictum was based, not on the ground 
that the death of the husband's brother and 
the eessation of his inflasnoa was the dats for 
the ferminus a quo of the ciu3e of aetion 
under the law, but that it was on the eeasing 


‘of the undue inflaence that the ral atate of 


fasts entitling the widow to have the instru- 
ment eaneolled besame known to her. (Though 
the third column of the Artiola 91 uses the 
word “plaintif,” the “ plaintiff” inelades his 
predeses:or, Sse definition given ia sestion 
2 of the Limition Ast). Therefore, tima 
began to run in this case as soon a3 the 
fasts wera known to the late Rajah. The 
Suit is again hopelessly birrad even if wa 
take the date of the knowlsdge of the Dawan 
Trustee or any of his susesssors as ths date 
of the eaae of astian, Ia thisconaest’o1 f 
wisk to express with great roapost my dissent 
from tbe dasision in Tanto v. Gijidhar (9) 
which has been relied on by Rustonji ani 
Mitra (the former at paze 327 of his book 
and the latier at page 1003 of his book) in 
their valuable treatisss on Limitation that 
the onus of proof is onthe defendant to 
prove tha’ the plaintiff's knowledza arose 
more than 3 years before suit, The analogy 
of a defendant rslyiag on Artiola 127 of 
the Limitation Aet against the claim of an 
undivided eo-pareener ‘for partition, whieh 
analogy was relied on by Mr. Sreenivasa 
Iyengar is, in my opinion, entirely irrelavant 
and misleading. There -is not a tittle of 
evilence that either the Dewan Trustee, Mr. 
Venkataranga iyer, a very sapable retired 
Judisial Offiser who was the trastes for 11 
years till Sep embsr 1905, or Mr. Varadaraja 


(9) 2 N, L'R. 98, 


388 


INDIAN OASRÉ, ". 


(1928 


"RAJARAJRSWABA BETRUPATHI AVERGAL v. KUPPUSAMI IYER, , 


Sarma (Deputy  Collestor) who was the 
Dewan Trustee after him till May 1908 or 
Mr. Kista Rao who was the Dewan Trusles 
till April 1910 was ever subjeeted to any 
undue influenee. In the result, I agree 
with the lower Court that the suit is 
barred. 
` A very ingenious argument was finally 
put forward, namely, that the 40 years 
lease-deed, Exhibit O of 1824, was superseded 
by the registered gift-deed of June 1895, 
that this gift deed in its turn was superseded 
‘by the eompromise agreement of 1€02, and 
thatif the plaintiff is able to set aside this 
‘eompromise-deed of 1902 he is entitled to 
possession as the earlier two deeds had been 
‘superseded onee for all, each earlier deed 
‘having been superseded by its suosessor 
‘beyond resurrection, I have already found 
that the som promise-deed of 1902 is a valid 
deed. But even sssuming that it isinvalid, 
Í eannot aecept the argument that the de- 
fendant, who is trying to protect his posses. 
‘sory righte, cannot fall bask upon his earlier 
‘title-deed if the later title-deed whish was 
“intended to superssde the earlier title. 
deed was found to bs invalid or was in- 
validated, 
' l am elear that if the compromise deed 
‘ia set aside, the parties are clearly remitted 
‘to their original rights as they stood before 
the sompromise, The effest of setting aside 
‘a sompromise brought about by fraud and 
scllusion was considered by their Lordahips 
of the Privy Council in  Khajooroontssa v. 
 Rowshan Jehan (10), and differing from the 
Calentta High Court, their Lordahipa say 
“that all rights which were attempted to 
be: settled by the sompromise were revived 
‘on bath’ sides when the compromiss was set 
aside, À similar question was considered 
"by Mookerjee, J. in Surgrom Marwari v. 
` Barhamdeo Fersad (11) where he holds 
that ` if a mortgage right was intended 
‘to be merged in a  aonveyanca and 
the conveyanes proved ineffeetual, the right 
` under the mortgage revived. In Har Ohand: 
` Lal v. Sheora: Singh (12) a mortgages sued to 


Q9 20 184 at p. 196; 81. A, 201; 26 W R. 36; 1 
" Ind. Deo, (N. 8.) 412 (P. C.). 

+ (11) 10. L. J. 887 at p, 848, 

» 4 (12) 89 Ind. Cas. 848; 39 A 178, 8? M. L, J. 241; 15 
A. L. J. 223: 1 P. L, W. 880; 6 D. W, £02; (19°7) M. 
W. N. 290; 25 O. L. d, 816; 21 M. L. T. 282; 21 Ow, 
N. 786; 19 Bom, L, R, 444; 44 I, A, 60 (P. 0.), 


enforee his mortgage of 1876, thovgh he had 
aceepted two later deeds of 1487 in satiefas- 
tion of his mortgage and even though he 
had handed over the doeument of 1876 to 
the mortgagor. It wss argued in defense 
that the mortgage of 1876 was destroyed 
by the two deeds of 1887 and sould not bs 
revived. Their Lordships, however, say : 
“But thə original intention of the mortgagee 
was entirely frustrated by the fact that the 
two deeds were held not to be binding on 
Musammat Wandan, and it does not appear 
to their Lordships to be seonsistent with 
equity or good sonscience that the first three 
defendante, having suesessfully maintained 
that the irarsaetion embodied in the two 
deeds of 1887 was not binding on Musam- 
mat Nandan, and eonsequently did not bind 
them as.heirs.of Jai Chand, should now 
elaim the benefit of sueh transaction asa 
release of the mortgage of the 13th November 
1876.” Thus their Lordships held in the 
above case that evan defendants sould not 
plead against the revival of a former deed 
when the later deeds intanded to supersede 
it were invalidated at their instanca, A 
fortiori it is elear that a plaintiff eould 
not invalidate a compromise-deed and yet 


.sSontend that the rights under the gift-deed 


whish were intended to be superseded by 
the compromise-deed sould not be revived 
even as a shield by the defendants. In 
fact, the matter seems to me to be un- 
arguable. 

in the result I would dismiss the appeal 
with costs, We eertify for two Vakils for 
each side, 


SPEsOER, J.— This suit was instituted by 
the Rajah of Ramnad to resover possession 
of the village of NedunthuJasi whieh was 
gifted away by his father, the late Rajah, 
by a permanent rent-free gift-deed dated 
June 2nd, 1895, to the Ist defendant. It is 
alleged inthe plaint that the lst defendant 


in his capaeity of Javab Navis (private 


secretary) to the Rajah exersised undue in. 
fluense over his master, a man of weak will, 
to obtain this and other benefits for himself. 
About a month after this gift the lata Rajah 
entered into an arrangement on July 12th, 1835 
(Exhibit IV) by which he handed over his 


‘ estate upon trust to be managed by a pene 
` tioned Subordizate Judge named Rao Baha. 


dur Yeukataranga Iyer (styled a Dewan 


“Vol, LXVIIL] 


-INDIAN CASES. 


359 


RiJARIJESWARA ERTHUPATHI AVERGAL U,-RUPPUSAMI IYER, 


-Trnstee) with one co-adjutor, Mr. Ohentsal 
Rao, C. I, E. and with -a Committee of 
‘three, consisting of himself and two dis- 
‘tinguished legal prasticners who had power 
fo remove the trustee or the co-adjutor 
. and to fill their plaees when they besame 
. vacant, The estate was to be thus managed 
till the presant Rajah attained the age of 
21, whioh happened on June 3rd 1910, within 
3 years before the filing of the plaint in this 
suit, 

On April 24th 1902, tbe said Dewan 
Trustee together with the two lessees of the 
Ramrad Helate entered into an amicable 
arrangement of seompromise (Exhibit 11) with 
-the ist defendant whereby he was to continue 
.to enjoy the village cf Nedunthulasi heredit. 

arily and in perpetuity, but instead of its 
being rent free he was to psy a Poruppu 
or quit rent cf Rs. 402.1.10 annually whieh 
„amounted to a moiety of the sarasart or 
average rent of Rs. &04-3.7, The present 
suit, whether iis objeet be to set aside the 
gift-deed of 1895 or the settlement of 1902, 
is hopelessly time-barred under Art. 91 
of the Limitation Ast. 

Mr. S, Sririvasa Iyengar argued that the 
later (ransastion having superseded the 
earlier gift, the plaintiff need not sue 
to ret aside the gift but he could within 3 
yeers of attaining majority repudiate the 

-Bets of his trustee if they were improvident 
and injurious to his interasts. 

When this ease came before a Bench of 
this High Court on a previous ocaeasion, the 
learned Chief Justice and Seshagiri Iyer, J. 
gent it back for fresh consideration’ and for 
further evidence on the questions whether 
the undue influenee to which the Rajah was 
alleged to have been subjected, eontinued to 
affeet the sucsesding trustee as was alleged 
in paragraph 22 of the plaint, and whether 

‘the transfer (Exhibit II) was insonsistent 
with the duties of the trustee. 

The Subordinate Judge has now found 
that “there is no evidence, much less any 
allegation that the sueeeeding trustees were 
subjeet to any undue irnflueros"; he also 
observed that it was "diffiqult to hold that 
the suit was in lime in view of the faet that 
there was no eviderc» or even any allega- 
tion that the late Rejah sontinued to be 
under the undue infuenes of the lst defend» 
ant for 8 years after the gift till he died in 
1903.” 


“wan under undue influence. It ig 


Acsordingly, it is not now «ontended in 
appeal that the trustee, Venkataranga Iyer, 
only 
argued that his aet in sonfirming the Rajah’s 
grant, though with the modification that quit 


-rent was to be paid, was an improvident ask 
- and in exesss of his powers, as he should 


have sued to have the gift set aside if he had 
realised his responsibilities and if he had 
been aware of the facta whieh would have 
enabled him to sueseed in such a suit, 

Now, Rao Bahadur Venkataranga Iyer had 
been given faeility for obtaining the adviee 
of that distinguished Hindu gentleman of un- 
questioned probity, Mr. Chentsal Rao, O. I, E., 
on all important matters connected with hig 
trust. I am of opinion that he may have 
realised the diffisulty of establishing in a 
Court of law thatthe Rajah was actuated 
by undue influense when he made the gifi of 
this village, and the furthar diffieully of prov. 
ing that that influense prevailed so long as to 
exsuse the failure of those in whom the 
management of the estate vested for 3 years 
after 1895 to make any attempt to revoke 
the giít. In 1902 he may have bona fide 


-sonsidered that half a loaf was better than 


no bread and that, therefore, in the best 
interests of the minor he was well advised 
to save at least Rs. 402 a year ont of the 


.village in view of the improbability of & 


guit to recover the whole village intast being 
guecessful It was thus a sompromise of a 
doubtful eslaim. He was asting within hig 
powers under ssction 43 of the Trusts Aet, 
read with the provisoto the section whish 


‘relates to sole trustee and with olause 22 


of the deed of trust. The meaning of the 
words ‘sole asting trustee? oecurring in 
seetion 43 of the Indian Trusts Ast besomes 
elear from a reference to section 21 of the 
English Trustees Act of 1898, If the instru- 
ment sreating the trust authorises a sole 
trustee to execute the trusts and powers there. 
of he is termed a sole asting trustee when 


‘he entera into an agreement of sompoaition or 


otber arrangement. 

But it is argued that the deed of gift 
of 1895 bears on its faca traess of undue 
influsnes because it sontains falsa statements, 
(1) that the village was only worth Rs. 7,000, 
whereas it ir, on the statement of D. W. 
No, 1 now worth about Rs. 30,000, and 
must have then been worth about Ha. 20,000, 
(2) that the Rajah was acting in defereneg 
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"bo his niother's wishes though she had died 


¿»2months before, and (3) that the donee ‘had 
been working for 12 years without. any 
egalary. It'is further argued that under sec- 
“tion 36 (3) of the Indian Contract Act the 
* burden of proving that the gift to let defend- 
“ant was wot induced by aic influence ‘lay 
son the defendant, 

The ease of Bodo. v. Green (13) is 

: eited.aa: an inatanee of undus ipfluenee exer- 
sired by a servant over his master. Tha 

-eireumstances of that ease were sxseptional, 
^ÜOonveyaness whieh purported to have been 
. made for valusble consideration were held to 
, be not supportable even ‘as gifts when their 
‘execution was obtained by fraud and undus 
vinfluense. There is no presumption that all 
2Bervants wield sush  influense as Green 
; wielded over their masters, or that all masters 
“are cao weak-willed as Bridgemen. The 
.evidenee in the present case tends to -show 

< that the late Rajah -was emotional and 
. "generous to a fault" but not of weak ivtel- 
¿lesb or irresponsible for his aetions. It has 
snot been prevad thet $he:lst dofendant was 
:in a:posttion te dominate the will of the 
yRejah.or that the transastion was an uneon- 
-ssionable one. The Ist defendant already 
thad a:leare of this -village:for whieh he had 
-to pay &-Poruppu of Ra. £00 and.odd. The 
satatement in the gift-deed that the Rajah’s 
. mother wished to eonfer some benefit on the 
-lst defendant for his serviees is rot shown to 


be false, and the fact that the oceasion' was - 


“that of -tha mother’s second masigam makes 
‘it probable that the Rajah was aetua'ed by 
¿pioua feelings evoked by bia mother’s memory 
when -he made the gift. To adopt the 
-words of Sir Artbur Wilson when delivering 
‘the judgment of the Privy Counesil in.. Ismail 
-Muasajee Mookerdum v. Hafis Boo (2) buf sub- 
atituting the words ‘servant’ for ‘daughter’ 
.and ‘master’ for ‘mother’, the circumstanees 
of this gift may well be summed up in these 
“words :— 

“The mere relation of servant to master, 
of eourse, in itself suggests nothing in the 
way of spesial influence or control. The evi- 
dence seems......quite insuffleient to establish 
any general sase of domination on the .part 
of the servant and subjeetion of the master, 
such: as to lead to a presumption against any 
-transaction between the two. With regard 


`. (8).(1757) 97 E, R. 22; Wila, 58, — 


io ‘the netral iransastions in question, there 
is no evidenee whatever of undue influenee 
brought to bear'upon them." Now looking 
at the faets'of this transaction in the came 
light.as.they bave been presented‘at the trial 
of this suit, the Dewan Trustee with his so- 
adjutor having the resigned Rajah with his 
Committee of lawyers bebind them may well 
have doubted the prastiesbility of getting a 


‘Court +f Justice to^?nndo what had been done 


and so they may have allowed the claim 
to besome barred by time and finally to ‘have 
made the best terms possible ont of a bad 
case. The result of that settlement is 
Exhibit II in whieh it is resited that the 
trustee and the lessees in sonsideration of the 
soste, trouble, and inconvenience that ‘both 
parties might be put to if proseedings were in- 


‘stituted in Court in. respeet of the deed of 


June 2nd, 1895, as well-as of the unsertainty 


‘of the result of litigation and ‘other faets, 


had decided to have the ' dispute settled 
&mieably and haveentered into tho arrange- 
ment detailed therein. 

That arrangement, in ‘my opinion, ‘cannot 
now be legally set aside. Even if the plaint» 
iff sould now suaseed in -setting ‘it aside 
his position would: be worse, as he-would then 


-be eonfronted with ‘the more formidable 


obstaele of the absolute-gift by hia father to 
Ist defendant. His suit ‘to set aside the 
gift is long out of time. The appeal fails 
and is dismissed with costa. 


MM O. P, 


[i 
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CALOUTTA HIGH COURT. 
ORIGINAL Orvis Sor No, 222 or 1920. 
Jure 24, 1921. 

Present: —Mr. Justise Rankin. 
BITHALDAS -CHANDAK — 
PLAISTIEE 
vergus 
LALBEHARI DUTT as» Soss— 
Dirg2NDAN:8. 

Calcutta Rent Act (III B. C, of 1920), s. 11— 
"Tenant,' meaning of—Monthly tenant—Tenancy 
determined before, but ejectment suit pending at, 
passing of Act— Tenant, whether within the meaning 
. of “tenant” im section. 


The word “tenant” in section ll of the Calcutta 
Rent Act as shown by the language of section 12 
includes the case of amonthly tenant whose tenancy 
is determined by regular notice before, but 
. against whom an ejectment suit’ is pending at, the 
date of the coming into operation of the said: Act. 
[p. 862, col. 2.] l 

"Mr. 5. N. Banerjee, for ths Plaintiff, 


Mr. M.. N. Kanjilal, for the Dəfendants. 


JUDGMENT, —In this sase there must 
be a deeras for ejectment. The suit -was 
. brought for ejestment-on the 3rd February 
1920,and it appears, and, indeed, itis admitted, 
thatthe plaintiff on the 12th August 1919 
tock an asrignment from Luohminarain 
Sadani for aterm granted by an Indenture 
bearing date tho 20th September 19.8 and 
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made between the Arehbishop of Oalentta . 


and Lushminarain Sadani, The defendant 
_firm Meszrs, Lalbzhari Datt and Sons had 
been in oceupation of two rooms in the 
premises'for sometime before, Luchminarain 
Sadani was gran(ed bis lease. Lushminarain 
Sadani raised the:rent to R1,.175 per month, 
Afior the plaintiff took an assignment of te 
term the defendants paid that rent to the 
plaintiff and took two reeziots for the month 
of August and the month of September 1919. 
They began to fall into arrears from the 
month of October 1919 and, in point of fast, 
they paid no rent at all until the tims when, 
in June of this year, 1921, they paid into the 
kanda of the Rent Controller under the Rent 
Ast a sum of over Bs. 3,000, being the rent 
from Ootober 1919 until May of this year, 
Ia the meantime, on the 8rd February, this 
anit was instituted. On the 26th April 1920 
‘the written statement was filed. On or 
. about the 5th May the Rant Aet same into 
„tase in Calcutta. What has happened is, 
, ha^, notwithstanding the Rant Aet, no 
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amendment of pleadings has takan plaee and 
the suit in some way, whieh 1 do not quite 
‘understand, comes on now in Jung 1921 
before me as a short sause, Prior to the 
Rent Act the position was shortly this. The 
defendants, as they quite admit, were 
monthly tenants. In November they got 
mure than a month’s notise determining their 
tenancy at the end of Dasembor, and at the 
end of Desember, therefora, the landlord, in 
this ease, the plaintiff, was ‘entitled to 
‘reentry, That position is the position 
pleaded in tha plaint with this exeeption that 
the plaint eontains som» irrelevant matters 
purportirg to explain why the plaintiff 
desired to have his premises bask again, 
Before the Rent Act same into forse it was, 
so far as I know, entirely irrelevant for the 
landlord, whose tenancy had been properly 
determined by a noties of quit, to explain 
why ke wanted to have his rights. The 
written etatement, however, deals with cortain 
matters Ly way of showing that the purpore 
of repairs which the landlord had alleged 
was n;b ore which mace if nee'ssary for the 
landlord to be allowed to re-enter, When 
the Rezt Act eame into fores the matter took 
a differant complexion. NSotoing was dcns 
to put the pliadings into order, and before 
me atthe opening of tha ea3e the landlord 
desired to maintain that he game within tha 
proviso to seetion ll of the Rent Aat, as 
being a landlord who required the -premises 
for the purpose of bnilding or re.bu'liing. 
That matter has not been enquired into by 
me for the reason that it did not appear to 
me probable that thie eonrss would boe 
nesessary. If it had been neeessary, I 
should eertainly have, on some terms, allow- 
ed the defendants an opportunity of investi- 
gating into that question. However, Mr. 
Kanjilal, who has very ably -eondueted the 
ease for the defendants, has offered me on tha 
question of the Rent Act the issue as to 
whether the defendants have falülled the 
conditions of section ll. Undoubtedly, aa 


I am giving him leave to raise the 
Rent Act, he has to show that he has 
fulfilled those conditions So far as 


they are soncerned, the first question is, 
whether the defandants here are within the 
:meaning of the words "so long as the tenant 
,pays-rent-to the full extent allowable by- this 
Act.” Mr, -Banerji for the plaintiff takes 
the point that in this ease the tenanoy had 
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= been determined at the end of 1919,10 that in 
. May 1520, he says, the defendants, were mere 
. trespassers. When oue somes to sonsider 
. the meaning to ba attached to the word 
. "tenant," one has the definition under section 
2 to guide one. That states “any person by 
whom or on whose acsount rent is payable 
for any premises" In answer to tbat Mr. 
Banerji naturally seys that mesne profits are 
not rents. Whata trespasser has to pay for 
his trespass, is not rent. Therefore, he puta 
the problem before ma whether the defend- 
ant eompany are within the meaning of 
sestion 11 at all. I think ths defendant 
. company are within the meaning of "tenant 
in section ll and are tenants in the spec'al 
sense in which that word is ussd. It stems 
to me that this is shown by section 12 whieh 
eontemplates the case of a person who has 
had an order made against bim for recovery 
of possession of property before the operation 
of the Rent Ast, and it goes on to say that 
if the Court is of opinion that the order or 
. decree would not have been made if this ast 
had .been in operation, the Court ean even 


yet give relief, In sirieiness of language, - 
desree for the recovery of possession of prop- . 


erty is never made against a tenant, If 
there has been a tenancy and the desree is 
upon & forfeiture, it is on the footing that 
the term was forfeited eitber befcre suit or 
at the latest by the issue of the writ. In the 
game way against a tenant at will or a tenant- 
. on-sufferanee, the issue of the writ would 
determine the tenancy, So far as I know, 
it is. never sorrect that a desree for recovery 
-of possession should go against a person who 
. jain stríat sense a tenant. Mr, Kanjilal bas 
drawn my attention to the fact that in the 
English Rent Aet tke word “tenant” has 
. been given a very special and spesially wide 
meaning. I should say that persons in the 
position of the defendants are not outside 
the ssope of seation ll on the ground that 
they are not tenanta, 


I now some to the question whether the 
defendants here haya not been shown to be hit 
by sub-sestion 5 of section ll. The pos'tion 
was that, when the Rent Act came into 
foree, they were in srrear with their rent 
sinss Oetober 1919, and until June of 1721, 
. when they paid money to the Rent Controller, 
. they did nothing in the way of paying rent 
“at all. 
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Sub.seetion 5 is intended, as I think, to 
give p»rsons who are tenants three months 
within whish they may pay up and put them- 
selves in the position of being entitled to 
claim the benefita of the Rent Ast. Ifa 
person is in arrear in May 1920 with his rent, 
he still has threas months in whieh he san pay 
up those arrears under the first part of that 
tub-seetion, Three months in this case would 
take us to August 1920, as a matter of fact 
the 5th or 4th, By that time this defendant 
had done nothing to pay np any of the arrears 
that were standing over sinee October 1919. 
He says with regard to that two things. 
First of all, he says, it was for the plaintiff 
by the cnstom to send and eollect rent, that 
the durwin never cams, that the plaintiff 
never eame althoagh the defendants wore 
asking him to come and eolleot their own 
rent, The plaintiff's story is that he went 
forthe rent on some threa oscisions and 
could not geb the rent. Of these two stories 
I hava no hesitation at all in believing 
the plaintiff and rejeeting the story of the 
defendant. i 

Then it is caid that in June 1920 & letter 
was ressived from a Firm of Hustamull- 
Chunilal slaiming that the plaintiff was not 
the proper person to be paid the rent. As a 
matter of faci, Lushminarain, the previous 
landlord, had told the defendants himself 
that he was assigning to the planitiff. The 
defendants had paid rent in respest of two 
months at least to the plaintiff and asespted 
his reeeipt. Further, it appears now that 
some body had a quarrel with Lushminarain, 
namely, Luchmichand, a partner in the F'irm 
of Hustamnll Chunilel. Because this gentle- 
man in June sent from Bikaneer this letter to 


: the defendant the defendant saya that he did 


not pay his rent at all to any body until June 
of 1921. No proof has been adducad before 
ma of any letter written by or on behalf of 
the defendants in June of 1920 to the 
plaintiff asking aboat this matter or Besking 
to pay the money into Oourt or into the hands 
of any neutral party. 

I regret to say that, as the Legislature has 
seen fit to forbid all the benefits of the Rent 
Act to any tenant who has not within thres 
months from 6th May 1920 paid all arrears 


-of rent due by him in respect of the -said 


premiser, it is not possible for ms to hold that 
the defendants are entitled to them, It may 
be said that on the plaintifi’s view after the 
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beginning of 1920 what was due was not 
atrictly rent but more strietly mesne profits; 
but, as I have pointed out, the defendant 
cannot elaiza the benefits of this sestion at 
all exeept by saying that he is in the position 
of a tenant within the meaning of the section, 
and, of course, he sannot have it both ways. 
He eannot elaim, as he does elaim and has 
all along slaimed, to ba in possession not as 
trespasser but asa tenant, and also elaim to be 
under the words “so long as the tenant paya 
rent in seetion 11,” and also for the purpose 
of sub-section 5 say that it is not rent at all. 
The sesond half of sub-seotion 5 is this “and 
also unless he pays the rent due by him to the 
full extent allowable by this Ast within the 
time fixed in the eontract with his landlord, or, 
in the absences of any sueh contrast, by the 15th 
day of the month next following that for 
whish the rent is payable.” In the same way 
‘also the defendants bere can make no pretence 
that ttey has done anything of the sort. 


Under sub-seetion 4 where a landlord 
refuses to aseopt the rent, the tenant may 
deposit it with the Controller within a 
fortnight of its becoming due. It is said 
that he is not bound to deposit it with the 
Controller. That is perfeetly true. He is not 
bound to bring himself within eub-sestion 5 
atall; but if he wants to come under sub- 
gestion 5, so ae not to lose the benefits of bhe 
Rent Act, then, where the landlcrl refuses 
to aeseptit as rent, he may pay to the Con- 
troller and thus preserve hia rights, 

In these circumstanees, it seems to me that 
ib is entirely unnesessary to go into the 
question of whether these premises are 
bona fide required for the purpose of building 
or reebuilding. 

Mr. Kanjilal has argued that the question 
under sub seotion 5 is a mere question of non- 
payment of rent and that equity san relieve 


against any forfeiture for non payment of ` 


rent. I mustsay at onee that that sontention 


is entirely unfounded, If the defendant, apart ` 


from the Rent Ast, had had a term, say 2,3 or 
.9 years, and the landlord was proposing to for- 
feit that term by reason of non-payment of 
rent, equity eould relieve against that for. 
feiture. But, apart from the Rent Act, if 
he had not a term but was only a monthly 
tenant and had his month's notise, there 
would have been no equity on the part of the 
‘defendant to insist upon the Couri giving 
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him any larger interest in the property than 
he had agreed to with his landlord. 

That being the position apart from the 
Hent Aet, the defendants would have no 
defence here ab all, The Rent Act puts the 
tenant who complies with its conditiona ipto 
mush the same porition as a tenant who ig 
entitled toa term. At all events it giveg 
him some fixity of tenure so long as the Rent 


_Aot is in fores; but that privilege is given 


to a tenant who pays his rent and performs 
his sonditions and to no onee else. 

The result is that, not being within section 
11 by reason of the non-payment of rent, the 
defendant has got no equity atall to ask the 
Court to give him the spesial relief provided 
by the Rent Aet in the plain teeth of the 
section which says that such relief should go 
only to the tenant who has paid, 

As regards the question of ejectment this 
is now towards the end of June, and I do 
not propose that the defendants should ba 
ejested until the end of July. This is reason- 
able, The defendants muat psy the rent for 
July as a eondition. They will, in any case, 
have till the 15th July. If by that time 
they pay Rs, 175 for July rent they will got 
till the end of July. 

As regards the amount of mesne profits, 
there does not seem to ba dispute. 

As regards the money that has been paid 
to the Rent Controller, there must be some 
sensible arrangement for withdrawing that. 

The plaintiff will get eosta on scale No. 2. 

N. H, 

Order accordingly. 
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PATNA HIGH COURT, 
Lurrers Pargat Areva No, 14 or 1922. 
August 3, 1922, 
Present:—Sir Dawson Miller Kr., Chief 
Justise, and Justiee Sir B. K.Malliek, Kr, 
Raia WAZIR NARAIN SINGH-— 
ÀPPPLLANT 
versus 


BH KHARI RAM — RESPONDENT, 
Civil Procedure Code (Act V of 1908), s, 61, O. XXI, 
rr, 64, 98— Ececution sale~Attachment, whether essens 
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.tial--Attachment of property not ordered to be sold by 
decree —Gale within 30 days ' of proclamation —Irregu. 
larity, 


The failure to attach the property before the 
execution sale, although an irregalarity under the 
~ Civil Procedure Code does not render the sale null 

‘and void. [p. 367, col. 1:] 

Kishory Mohun Roy v. Mahomed: Mujaffar Hossein, 
18 C. 188; 9 Ind. Deo. (m.s. 124, Sharola Moyee 
Burmonee v. Wooma Moyee Burmonee, 8 W. R. 9, 
Hari Charan Singh v. Chandra Kumar Dey, 84 O. 7877; 
110. W.N. 745 and Sheodhyan v. Bholanith, 21 A. 
.81h A. W, N, (1898) 84; 9 Ind. Deo. in. 8.) 907, 
referred to. 

.Raja Thakur Barmha v. Jiban Ram Marwari, 21 Ind. 
' Cas. 986; 41 C. 590; 18 C. W. N, 318; 16 M. L. T, 187; 
cA. Le J, 156; 19 O. L, J. 161; 26 M. L.'J. 89; 16. Bom. 
L- B. 158; (1914) M. W. N. 118; 41 I. A. 38 (P.O), 
distinguished, 

' Panchanan Das Majumdar v, Kunja Behari Malo, 
49 Ind. Cas. 250 and Sorabji Coovarjt v. Kala Raghu 
nath, 12 Ind. Cas, 911; 36 B. 156; 18 Bom. L. B. 1193, 
disapproved. ` 

Under section 51 of the Oivil Procedure Oode 
which relates to procedure in execution, the general 
powers ofa Court executing deorees enable it to 
order execution by attachment and sale or by sale 
without attachment of any property. Therefore, ‘the 
Court has. power to sell property not ordered to be 
sold by the decree without first causing an attach- 

e ment of the same. [p 867, sol. ?.] 

A sale of the property, ordered to be sold ‘by 
publie auction in execution of a decree, within 30 
days of the proclamation, although -clearly an 
irregularity, has not the effect of making the sale a 

. nullity without proof of substantial injury thereby 
to the judgment-debtor. [p. 867, col. ?.] 

Jl'asadduk Rasul Khan v. Ahmad Husain, 21 O, 66; 
901, A. 176; 17 Ind Jur. 584; 6 Sar, P. O. J. 324, 
‘Rafique and Jackson's P, C. 181; 10 Ind. Dao, (N. s.) 
676 iP. O.), followed. 

Letters Patent Appeal from the following 
judgment of Mr. Justiee Das in Mi- cel!aneous 
Appeal No, 183l'of 1921, analagous to Civil 
Revision No. 302 of 1921, dated the 6th 
Mareh 1922: 

Das, J.—léis unfortunate that the point 
which is now argued bafore me, and on 
which, in my opinion, the appellant is 
entitled to snccaed, was not plased before me 
on thv last occasion; and the result is that I am 
compelled to set aside the judgment of the 
learned Judisial Commissioner cf Ranshi, 
though I do not differ from .the view whieh 
has been taken by him on the point whish 
was argued bafore him. It is now argued 
that the: judicial sale-was a nullity inasmuch 
as thetprocedure’ laid down :in ‘the :Coda of 
Civil Procedure was not adopted. Now I 
find that Mr. Reid, in his appellate jadg- 
ment, whieh was set aside by this Oonurt, 

saystthat.one of the' points whish was argued 


"before him was that the desres-holder ignored 


* 
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the provision of sub-seetion (2) of seótion 


'210 in so far ss he failed to get a written 


permission from “the Deputy Commissioner to 
sell this property. ‘Ha then diseussed the 
point and same to the eonclusion that the 
sala was bad inasmuch as the proper pro: 


‘egdure'as laid down in section “210 -of tha 


Obota Nagpur Tenancy Aet was not followed. 
I think it is quite olear from the judgment 
of Mr. Reid that what. was sold by the 
desree-holder in ex eution of his rent-deores | 
was nob the proparty in respest of whieh 


“the rent-decree bad bean obtained but some 


other property, ‘Now, if that ba so, then 
sestion 210 of the Obota Nagpur Tenansy 
Act applies and not section 208, Section 


^210, sub section (2) provides as follows:— 


“Notwithstanding anything contained in sab. 
ssction (1), a deeree-holdsr may, with the - 
permission of the ‘Deputy Commissioner, 
granted for reasons to ba resorded in writing, 
proceed against any other property, moveable 
or immoveable, of the judgment-debtor, 
without first making applisation for the “sale 
‘of the tenure or holding in respeat of which 
the ‘arrear ‘has ‘assrued.”  Sub.seetion (3) 
‘than provides that property referred to in 
‘sub-sections (1) and (2) may be brought to 
‘sale’ if immoveable, in the manner provided 
in sections 237, 238, 274 to 276, 278 to 284, 
286, 287, 289 to 294, 305 to 310, 312 to 316, 
318, 319, 334 and 335 of the Code of Civil 
Prosedure. in other words, if the decree- 
‘holder ehooses to ‘prossed against ‘any prop- 
erty, moveable or immoveable, of tha “judge 
ment-debtor other than the tenure in ‘respest 
of whieh the rent-desree is obtained, he*must 
firat obtain the ‘permission ‘of the Deputy 
‘Commissioner and in the next plaee"prosesd 
under the provisions of the'Code ‘éf: Civil 
‘Procsdure. Now if the deoree-holder ehooses 
‘to proceed againat property -éther ‘than the 
'£enure in respeét of whieh the rent decree “is 
obtained‘ he ehooses to execute: the decreas not 
aga rent decreas but as a money decree and 
‘if that be so attachment of the property is 
essantial befora the “sala oan take 'plase. 
‘Seation 274, whieh now corresponds with 
O. XXI,:r. 54, is expressly mentioned in 
‘section 210 and there are numerous desisions 
to the effest that there is no jurisdistion -to 
sell a property in exeeution of a money-desree 
which has not in faet been attashed. A 
mortgage-deeree stands on a different footing, 
for that which has-been morsgaged’ or is 
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charged with the payment of a sum of money 
need not again be attashed. Now it was 
in fast found by Mr. Reid in his appellate 
judgment that the desree-holder did not 
attash the property before proceeding to sell 
the property, IJfthat be so, then the sala 
isa nullity. 

I muat accordingly set aside the judgment 
of the learned Judicial Commissioner and 
declare that the sale which has taken placa 
is wholly inoperative so as to affect the 
interest of the appellant. As the point was 
not argued before me on the last ossasion, 
I think that the appellant must pay the costs 
of this appeal and the eosts of the hearing 
before the Judicial Commissioner to the res- 
pondent. 

No order nesd be passed on the revision 
petiticn. 

Mesara. J. Prasad and A. Upadhya, for the 
Appellant. 

Messrs, NO, Siika and B. Prasad, for the 
Respondent, 

JUDGMENT. 

Minter, CO. .J.—This is an appeal 
under elause 10 of tha Letters Patent from 
& deeision of Mr. Justice Das. It arises out 
of. an application made by the respond. 
erts under sestion 213 of the Ohota Nagpur 
Tenancy Act to set aside a sale of their 
tenure in exesution of a rent-decree obtained 
by the appellants, their landlords. 

The deeree was obtained in the year 1915. 
After one.unsnseessful application to obtain 
execution the deeree-holders made a fresh 
application in July 1918 asking for realisa- 
tion of the decretal amount by attaehment 
and sale of the judgment-debtor’s moveable 
property and in ease the decree still remain. 
ed unsatisfied by attachment and sale of their 
immoveable property, namely, an &-annas 
interest in village Mobanpore. This was not 
the tenure or holding in respest of which 
the rent deoree was obtained. It appears 
that.an applisation was made under section 
210 (2) to the Daputy Colleetor who had the 
powers of a Depnty Commissioner for per- 
mission to sell the property in question in 
‘this appeal without first making an applica- 
tion for the sale of the tenure or holding in 
raspect of which the arrears of rent had 
aserued. Permission was granted but it does 
not appear that the Deputy Oollestor’s 
reasons were rseorded, . Section 210 (8) of 
the Aci provides that property referred to in 
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slause (2) may be brought to sale, if immove: 
able in the manner provided in the sections 
therein named of the Code of Civil Procsdure 
of 1882 including sestion 284, whieh gorre- 
sponds to O. XXI, r. 64 of the present Vode, 
which gives the Exesuting Oonrt power 
to order that any property attached by it 
and liable to sale, or such portion thereof a3 
may seem necessary to satisfy the desree, 
shall be scld and the procaeds or a sufficient 
portion thereof paid tə the party entitled 
under the desree to recsive the same, No 
preliminary attashment of the property wes 
in faet made but the judgment-debtors were 
served with notica of the sale and were aware 
the sale having been 
advertised took plaze on the 9th May 1919. 
Two of the judgment-debtors, the respondents 
in the present s&prpeal, filed an objestion 
under sestion 213. Their grounds of objec- 
tíon were (1) that the property sold be- 
longed to them only and not to the 
other judgment-debtors and (2) that there 
had been a material irregularify in 
publishing the sale. The firat ground of 
objection was given up and we are no longer 
soneerned with it. In support of the cecond 
ground they contended that thera had been 
no preliminary attachment as required by the 
Oivil Procedure Code and further that the 
sale was held within less than 30 days from 
the date of notification, The Sub-Divisional 
Officer held that these irregularities were. not 
material and further that the judgment-. 
debtors had sustained no substantial injury 
by rearon of the irregularities, 

On appeal by the judgment-debtora to the 
Judisial Commissioner it was held that the 
failure of the Deputy Colleetor to record 
his reasons for permitting the sale and the 
failure to aftach the property under the 
provisions of the Civil Procedure Oode as 
well as the fast of holding the sale within 
30: days of the sale proslamation under 
O; XXI, r, 68 0f the Civil Prosedure Code 
were material irregularities and rendered the 
sale void. The learned Judieial Commis. 
sioner further found that there was sub- 
stantial injury to the appellants, adding: 
“Although, in the view I take, such a finding 
is unnesessary. This injury resulted from the 
prejudice to their rights which to my mind 
must of nasessity follow from the adoption of 
the shortened procedure." 

A second appeal was preferred by the 
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decree-holders to the High Court and was 
heard before Mr, Jastiss Das who hell that 
mere non sompliansa with the provisions of 
0. XXI, r. 68 of the Civil Procedure 
Code does not ipso facto make the sale a 
nullity and that the sale should not ba set 
aside without proof of substantial injury to 
the judgment-debtors. 
ed that the finding of the lsarned Judicial 
Commissioner a3 to substantial injury was 
not a proper finding in law as it was based 
upon the view that non-complianca with the 
rule mentioned necsssarily prejudised the 
right of the jadgment-debtora. He assord- 
ingly set aside the order of the learned 
Judisial Commissioner and remanded the 
ease to him for a decision assording to 
law with directions to some to a definite 
finding as to whether the judgment-debtors 
sustained substantial injury and, if so, 
whether such injury was sustained by 
reason of the admitted irregularity. It 
would appear from this judgment that no 
point was taken before the learned Judge 
on behalf of tha judgmoent-debiors that 
the sale was void either by reason of the none 
attachment of the property or by failure of 
the Deputy Collestor to resord his reasons 
for permitting the sale under sestion 210 of 
the Ohota Nagpur Tenansy Ac} and it is 
not suggested befora us now that those 
points were argued before him. 

` When tha ease went baek on remand 
Mr. Foster had succseded Mr. Reid as 
Judiesial Commissioner of Chota Nagpur, 
Mr. Foster found that the irregularities 
somplained of were material, as the sale 
was held 28 days instead of 30 days 
after the notiee published in Court. The 
prise fetehed at the sale was considerably 
below the value set upon the property 
by the judgmsnt debtors bat there is no 
finding as to what the valae of the property 
was. No.. evidense was produeed to show 
that the low prisa was directly dua to 
the irregalarity, the judgment-debtors were 
present at the time of the sale and the 
learned Judicial Commissioner considered 
that if the property were worth Rs. 6,000 
as they stated it was very unlixely that 
they sould not hava raised a loan of 
under Rs, 500 to save the property by 
depositing the decretal amount, He also 
considered that the absence of attaehment 
and the fact that the sale was held with- 
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Ha further considar- . 
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in 30 days of the notiee did nol cause 
any substantial injury to the judgment. 
debtor; He ascordingly | dismissed tha 
appeal. Again it should be pointed out 
argued bafore Mr. 
Foster that the sale was void by. reason 
of any irregularity whish had taken plica, 

From this order the jadgment debtors 
preferred a second appeal to the 
Court which again same bafore Mr, Justice 
Das. 
from the conelusions of fac} 
by the learned Jadicial Oommissioner 


High - 


Tae learnsd Judge did not differ . 
arcivad at . 


bat it was argaed before him that the . 


failure to attach tho property before sala 
rendered the sale a nullity, The learned 
Judge acədəd to this view and set aside 
the juigment 
Commissioner and deslared that the sale 
was inoperative and ought to be set aside 


of the learned Judicial 


but as the point bai not. been argued bes ` 


fore him on the previous oesasion when 


he made the order of remand he ordered . 


the julgament.debtors, the appellants before 


him, to pay the costs of that appsaland . 
of tas hearing bafore the Jadisial Com: || 


missioner on remand, 


From this desision the prasant appeal | 


is brought by the desree-holdera, Two 
points have been argued before ua. in 
support of the appaal (1) 
whose desision is now 
under appsa!, 
the point, upon whieh his desision was 
based, to be taken as ib had .not baen 
argad bafore him on the previous occsa- 
sion, and (2) that. the failure to attach 
the property although irregular does not 
render the sale void. In support of the 


firat point it is argued that the order of . 
remand whieh set aside the desree of the | 
Judicial Oommissioner was a final order . 


from whish an appeal would lie to a 


Division Bensh and that, no appeal having . 
baen preferred from that desision on bes , 
half of the judgment debtors, the learned ` 
Judge ought to have eonsiderad the point ` 


raised before him as precluded by his 
previous judgment, under the 
of sestion 105 of the Civil Prosedure 
Code. Assuming that an appsal lay from 


Mr, Juaties Das I think 


point which goes to the root of the guit | 
is not argued before an Appellate Court ` 


ought not to have allowed. 


provisions: 


that the 


A er `~ 


that there is - 
mush forse in the argument that wherea . 
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it must be taken to have been abandoned 
and if an appeal js permissible and no 
appeal is praferrel tha party who aban- 
doned the point should not ba allowed to 
re-opon it subsequently in the same oase. 
See Haniraj v. Bijat Ram Singh (1). It 
is unneseszary, however, to deside this 
question, gs in the view I take of the second 
point the appellants must sucsaed. 

In my opinion, the failure to attash the 
property before sale, although an irregu- 
larity under thse Civil Prosedure Code, 
doss not render the sale nol! aud void 
In Kishory Mohun Roy v, Mahomed Mu- 
joffar Hossein (2) it was held that a sale 
is not to be considerei a nullity merely 
by reason of the absense of ‘any attash- 
ment. In that ease the sale had basu 
eonfirnied and a sale sertificats granted 
bafora the question arose, In my opinion, 
this fast does not distinguish that deei- 
sion from thelpresent ease, besause if the 
sala was in fact a nullity by reason of 
the absenee of attashment its subsequent 
sonfirmation sould not make it valid. That 
ease followed the earlier deeision of Jack- 
son, J. in Sharoda Moyse Burmonee v, Wooma 
Moyse Burmonee (8) whish also held that 
an attachment was not an essential pre- 
liminary to an exesution sale. The ease 
of Kishory Mohun Roy v. Mahomed 
Mujoffar Hossein (2) was referred to with 
approval and followed by Woodroffe, J. in 
Hart Oharan Singh y. Ohandra Kumar Dey 


(4). The High Courb at Allahabad has’ 


also held in Sheodhyan v. Bholanath (5) 
that the absense of an attachment prior 
to the sale of immoveable property in 
exesution of a decreas amounts to no 
more than a material irregularity and is 
not sufficient, unless substantial injury is 
caused thereby, to vitiate the sale. The 
objest of the attacnoment ie, as atated in 
that ease, to bring the property under 
the eontrol of the Court with a view to 
preventing the judgmentdebtor from 
alienating it, and the requirement that the 
order of attachment should be publicly 
>, 


(1) 40 Ind. Cas, 621, 

(2) 18 O. 188; 9 Ind, Dec, (N. 8.) 126 

(3)8 W. R. 9. 

(4) 34 0.787; 11 0. W. N. 745. 

(5) 21 A. 8311; A. W, N, (1822) 84/19 Ind, Dec, 
(x. s.) 907. 
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proslaimed is merely one of the require. 
ments of law for perfesting the attachment. 
The main objest of the proclamation of 
the order is to give publicity to the faet 
that the sale of the particular property 
attashed is in sontemplation and to warn 
all persons against taking a transfer of it 
from the judgmoent-debtor to the prejudiea 
of the rights of the desree-holder. It is 


' diffsult to seo why the absense of attashe 


ment which is primarily in the interest: 
of the decree-holder can  prejudies the 
righta of the judgment debtor who has 
dus notise of the sale. 

It was eontended, however, that the Court 
has no power to sell property not ordered 
to ba sold by the decres unless sush prop- 
erty has first been attaehed, and O, 
XXI r. 64 was relied upon in support of 
this argument. That rule no doubt gives 
the Court exesuting the deeree power to 
order that any property attached by it 
and liable to sale shall be sold or only 
suah portion thereof as may seem nesessary 
to satisfy the deerse, The objest of this rule 
would appear to be to give the Court a dissre-. 
tion to sell the whole or a part of the attached 
property as it thinks fit, but under section 
51 of the Code, which re'ates to proeedure 
in exeeution, the general powers of a Court 
exeenting decrees enable it to order exesu- 
tion by attachment and sale or by sale 
without attashment of any property, Ih 
seems elear, therefore, that the jurisdietion 
of the Court to sell without attashment 
exists, Again the irregularity arising by 
reason of the sale within 3) days of the 
proclamation, although clearly an irregularity, 
has not the effect of making the sale a 
nullity without proof of substantial injury 
thereby to the judgment-debtor, It was 
go decided by their Lordships of the Judicial 
Committee in Tasadduk Rasul Khan v. Ahmad 
Husain (6). 

The ease of Bara Thakur Barmha vy. Jiban 
Ram Marwart (7) was relied on by the re- 
spondents for the proposition that nothing 
eould ba sold at a Court sale except the prope 


(6) 21 0. 66; 20 I. A. 176; 17 Ind, Jur, 634, 6 Sa . 
P, C, J. 824; Rafique & Jackson's P, O. No, 181; 10 
Ind. Deo. (x, 8.) 676 (P. O.). 

(7) 21 Ind, Cas. 986; 41 ©, 590; 18 C. W. N. 813; 
15 M. L. T, 187: 12 A. L. J. 166; 19 0. L. J. 161; 26 
M. L. J, 89; 16 Bom, L., R. 156; me) M, W.N, 118; 
41l. A.88 (P. 0.) 
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erty attached. The effect of that desision, 
however, a8 I read it, merely is that where 
property is in fast attashed and sold under tho 
dessription maptioned in the Sshedule what 


is:in fast sold is the property comprised. 


within the dessripiion and not some other 
proparty whieh was not iu faeb attashed 
and sold. In that sase a aixeannas share 
iu.a sertain mahal, deseribed as subjeci to 
a mortgage in the Sohedule to which the 
‘attachment referred, was attached in execu- 
tion and. advertised for sale and. eventually 
sold. Some months later the purshasere 
applied for a sartifisate of sale: alleging that 
there had bsen a mistaka in the Schedule 
whish ought to have deseribed. the prop. 
erty as A: six-annas  unensumbered share 
Tón-snnas were subjest to the mortgage and 
six-annas were free and no doubt a mistake 
had. been. made, A. sale cartifisate was 
granted. by the Subordinate Judge with the 
altered: description of property and a noti. 
fisation was issued: in the Calsutta Gazette 
dascribing the property as. unencambered, 
This prosedure. was. approved by the High 
Court, but. on appeal to His Majesty in 
Council their Lordships held. that that which 
is sold in & judicial sale of this kind can be 
nothing. but the property attached and that 
property. is conclusively. deseribed in, and by 
the: Sshednle-to. which the attashment refers 
and: thatthe effest of the cartifieata was to 
makea.the sale-that of a property not attached 
which sould not be sold in such proseed- 
ings. It was held that it was not a matter of 
mere misdegoription. whieh eould be-treated as 
an irregularity but one. of identity and that an 
existing property ascnvately deseribed in 
the Sshedule had. been sold, whereas the 
order of .the Subordinate Judge granted a 
sale. sertificate whish stated that another 
and. different property had been purshaged at 
the-sale, and:that. what, was done could not 
validate a sala of property which had. not 
im fact. taken: placa. The sertifisate was 
eceordingly: set aside. The desision is no 
authority .for the proposition that if no 
. attaehment:is.in faet made the Court has 
no power to sell property at all. 

It is true. that. in spite. of the desisions 
already referred. to of the. Caloutta High 
Court that Court in.the more resent ease 
of Panchanan Das- Majumdar v. Kunja Bekari 
Malo (8); decided in 1917, held that the Court 


(8) 42 Ind. Oas, 259, 
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has no jurisdiotion to sell property in 
exesution whieh has not been duly attached. 
In that ease the decision of their Lordships | 
of the Judicial Committee in Raia Thakur 
Barmha v. Jiban Ram Marwari (7) was relied | 
upon in support of the decision but, as already 
stated, in my opinion, the decision of the 
Judisial Committee does nob support the 
proposition there laid down. The High , 
Court of Bombay in the esse of Sorabjt - 
Ooo»varj v. Kala Raghunath (9) has also. 
expressed tha view that no sale ean take 
plasa without attasbment. In that ense 
before the sale actually took plasa an appeal 
against the. order for sale made by the © 
Exeeuting Court was preferred to the Dis- 
trict Judge, Pending that appaal the prop. 
erty was sold, Taa Distret Judge ` 
dismissed tha appeal but on second appeal: 
to the High Oourt that Oour& sab aside the 
sala eonsidering that property eould only 
be brought to sale after i& had bsen duly. 
attached and whilst if remained under 
attashment. That sasa, however, was com- 
plicated by the faet that before sale the 
decreta] amount of the attaching d:oree- 
holders had bsen paid into Court and the 
property released from attachment but it 
was ordered nevertheless to be sold at the 
instanes of other judgment-areditors who. 
applied for rateable distribution of the. 
money paid into Court and & further sale of 
the property which had been xeleased- but 
notre attached. In so far as that case and 
the later decision of the Oalsutta High. 
Court in Panchanan Das Ma umdar v. Kunja 
Behari Malo (8) differ from the earlier 
decisions of the Calcutta High Court and 
the desisions of the Allahabad High Court. 
already referred to, I prefer to follow the. 
latter, which, in my view, expresa the 
eorrect prinsiple. Tn my opinion this appeal 
should be allowed with costs hera and in 
eash of the Oourts below and the order 
of the Sab-Divisional Offizer rejecting the 
judgment-debtors’ objestion and  affirming 
the sale should be restored. 
MvLLi0E, J.—I agree. 


N. H. Appeal allowed. 
(9) 13 Ind. Cas. 911; 36 B. 166; 18 Bom. L, RB, 
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` PATNA HIGH COURT. 
Appza. FROM OxIawL Orong No. 103 
or 1921. : 
July 25, 1922, 
Presenti—Me Justise Coutts and 
Mr, dustiae Das, 
NAURATAN LAL—Decerse-Hoipas 
— ÀÁPPELLAAT 
VaTSUS 
Mss, MARGARET ANNE STEPHEN 
AND OFHERS—J UDGMENT DEBTORS — 


RESPONDERTS. 

Civil Procedure Code (Act V of 1903), s, 47, O. XXI, 
rr. 58, 60—8S. 4%, scope of-—Hwecution proceedings— 
Representative of party to suit-—Altachment, objection 
to—Objection based on personal claim to property— 
- Court, order of — Appeal. 


Where qua the execution proceedings & person 
happens to be the representative of the judgment- 
debtor,any question raised by him can oaly be 
decided under section 47 of the Civil Procedure Code, 
The distinction between a proceeding under section 
47 and a proceeding under O, XXI, r. 58 is that all 
objections to attachment raised by & party to the suit 
` in which the decree was passed, or his representative, 
come under section 47, but objections to attachment 
. raised by a third party come under O. XXI, r: 68, 
Civil Procedure Code. [p. 370, cols i & ?.] 

Therefore, an order passed on objection raised by 
the representative of a party to the suit, although 
the claim to the property is set up by him in his 
own personal capacity and notas representing the 
judgment-debtor, must be deemed to be an order 
passed under section 47 and not under O. KAT, r. 60 
of:the Civil Procedure Code and as such is open to 
appeal. [p. 569, col, 2; p. 870, col. 2.] 


Appeal from an order of the Subordinate 
Judge, Fust Court, Muznffarpur, 
. 14th Marsh 1921. 


Messrs. O. O, Das, Rat Gurusoran Prasad 
.And Gangavhar Das, for the Ar pellant. 


Messra, W- H. Akbari and O. 5. Baner,t,: j 
. proesedingaaa the legal representatives of 


-for.the Respondents. 
. JUDGMENT. 


dated the 


INDIAN: OASER, EE 


Das, J.— This appeal arises ont of an‘ 


. order passed by the learned Subordinate 


. Judge, First Court, Muzaffarpur, dated the 


. 14th March 1921 and the first question 
whish we bave to consider is whether the 
order passed by. the learned  Subordinsate 
Judge was one under seetion 47 of the Onde 
of Oivil Proesdure or one under O. XXI, 
p. 60 of the Code. 

: On the 80th. June 1909 the appellant 
reaovered a decree against one Stephen ‘for 
recovery, of .posee-sion of certain properties 
and for assertainment of mesne profits, In 


24 


é 
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July 1909 Mr. Stephen executed a dead of 


E trust, by whioh he transferred all the im. 


moveable properties, of which ha was then 
posses:cd, to his wife, Mrs Margaret Anne 
Stephen; as trustee on her own behalf and 
on bshalf of her minor children.: The deed 
recited that the settlor was desirous of 
making a settlement of his share in.the 
properties conveyed for the..banefit of his 
wifa and ehildren, It is admitted that the 
deed of settlement of the 23rd July 1909 
c3vered all the properties .to whish Mr. 
Stephen was entitled or of whieh he was in 
possession. Mr. Stephen died on the 15th 
January 19'5, aud the applicants respond- 
ents were substituted in the  resord of the 
suit as legal represen‘ativas Of Mr, Steahen 
on the 26th June 1916. The Oourt whieh 
passed the desres proseeded to aseertain 
the amonnt of mesne profits payable to ‘the 
dearee-holder and on the 3rd. Marsh 1917 it 
found that about Rs. 15,000 was due to the 
deorea- holder in respect of such mesne profits, 
Ti is to resover tke sum awarded to him 
for ani by way of mesne profits that the 
prasent execution proceedings were saom- 
mented by the deeree-holder. On che th 
July 1920 Mrs. Stephen for hersslf and on 
bshalf of her miror ehildren presented. a 
petition which purported to be-a petition 
under seetion 47 and O. XXI, r. 58 of 
the Code by which they insisted that, the 
properties attached in  exesution of the 
dearee for. mesne profits were their ‘prop: 
ertics and not the properties of the 
jodgment-debtor and prayed“ that: those 
properties be raleased from attachment. At 
the time when the pstition ‘of Mra: Stephen 
ard her minor children was presented to the 
Court they were in the resord of the 


Mr. Stephen. - . 
The learned Subordinate, Judge has some 


to the conclusion that the transaction which 
resulted in the deed of settlement was-a 
bona file transaction and has directad the 
properties to be released from attachment. 
lf the order passed by the: learned Scb. 
ordinate Judge was an order under Q, 
XXI, r. 60 of the Code, then no appeal lies 
from thet order, bat if, cn the other band, 
the ordsr was ove under section 47 of the 
Code, -tbe -ord:r is appealable asa deoree. 


- Steion 47-of the Code provides that all 


questions arrirg between the partięs-ta 
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the suit in whieh the desree was passed, 
or their representatives, and relating to 
the execution, d seharge or satisfastion of 
the deeree, shall be determined by the Oourt 
executing the desree and not by a separate 
suit. It has been held in sases far too 
numerous to mention that this section 
should reseive the widest interpretation. 
It is not opan to doubt that at the time 
when the exesution proseedings were taken 
the respondents had been substituted in 
the resord of the suit as the repressnta- 
tives of the judgment-debtor. The question 
raised in this applisation is a question 
that arises between the parties to the suit 
in which the desree was passed or their 
representatives, and it undoubtedly relates 
io the exeention, discharge or satisfaetion 
cf the deeree, It is no doubt elaimed on 
behalf of the respondents that they have 
raised the question not as parties to the 
suit or as representatives of one of the 
parties to the anit, but as elaiming in 
their own right and by a title paramount 
to that of the judgmont-debtor. I$ has, 
however, bean held that an objection taken 
by a person who has become the rg- 
presentative of the judgment-debtor in the 
conrss of the execution of a desree to the 
effect that the property attashed in satisfac- 
tion thereof is hia own property, and not 
held by him as such representative, is a 
matter cognizable only nnder section 47 of 
the Oode of Oivil Procedure and not the 
proper subject matter of a separate suit 
by a party against whom an adverse order 
may have been passed. See funchanun 
Bundcpadhya v. Rabia Bibi (1), This view 
of the law has, bien affirmed by the 
Oalsatta High Court in the later ease of 
Ajo Koer v. Gorak Nath (2). It appears to 
me that where qua the execution pro 
csedings 2 person happens to be the 
representative of the judgment-debtor, any 
question raised by him ean only be desided 
under section 47 of the Code. The distino. 
tion between a proeseding under section 
47 and a proceeding under O, XXI, r. 
B3 is this: that all objections to attaehment 
raised by a party to the suit in whieh 
the deoree was passed or his representative 


(1) 17 C. 711: 8 Ind. Deo. (N. 8) 1016 (F. B.), 
81, 
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soma under sestion 47 ; but objsetions to 
attachment riisgl by a third party some 
under O. XXi, r. 58. In this sase the 
objastion was raised not by a third party 
bat by the rapresentatives of a party to 
the suit. In my opinion, then the order 
passed by the learned Subordinate Judge 
was an order under section 47 and is, 
therefore, appealable as a decree. 

I now come to the merits. Sastion 53 
of the Tran:fsr of Property Ast provides 
as follows:— Every transfer of inmoveable 
property, made with intent to defraud 
prior or subsequent transferees theraof for 
eonsideration, or co-owners or other per-on3 
having an interest in sosh property, or to 
defeat or delay the  ereditors of the 
transferor, is voidab'e at the option: of 
any person so defrauded. defeated or 
delayed.” Where the offeat of any transfer 
of immoveable property isto defraud, defeat 
or delay any such person, and such 
transfer is made grataitonaly, or for a grossly 
inadequate sonsideration, the transfer may 
be presumed to have been made with such 
iotent as aforesaid. Nothing contained in 
this section shall impair the rights of any 
transferee in good faith and for oons 
sideration.” Now in order to determine 
the question which has been raised in this 
appeal, if is neaessary to remember first 
that the trustdeel was executed within 
one month of the desres passed aginst 
Mr. Stephen for the ascertainment of 
meane profits payable by him to the decreas 
holder ; and secondly, the dead of settlement 
has in fast put out of the reach of the 
deares holder every item of immoveable 
property to whieh the judgmeot-debtor 
was entitled or of which he was in pos- 
session, The learned Subordinate Jadge 
has, however, some to the sorclusion that the 
judgment debtor was at the time of the 
deeree in a solvent position and that he was 
able to pay off any debta that he might have 
sontraeted. I regard this finding as a finding 
that the effec} of the transfer was not to 
defraud, defeat or delay any creditor. It is, 
therefore, necessary to see whether his finding 
ean be supported by the evidense in the 
record, 

The learned Subordinate Judge has relie 
npon the evidence of Mrs. Stephen and dn 
the following sirsumstances; first, upon the 
letter, Exhibit 2, dated the 29th January 


.of . Mr. Knowles, Exhibit 2, is lated tho 29th - 
"January 1910. and it appears. to me that 


att? 


he 


“the letter of the 29th January 1910 as- 
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1910 whieh sorstitutes an admission by one 
Knowles to Mr. Stephen to the «ffeot that he 


owed Mr. Stephen R+, 26,109.11.3; sesonily, - 


upon the pas:-bosk of Allah-bid Bank 
whieh shows that in Juns 1912 two sep wate 


‘sums eonsi:ting of Rs. 1,040 and Rs. 17,450 


were transferred to the ascount of Mra, 


Stephen from the aecount of Mr, Stephen ;~ 


thirdly, upon the fact that Mr. Stephen 
had several atcounts with several. Banks. 
I shall coms to the evidense of Mra, Stephen 
presantly; but so fartas the other circum: 


- Btaoces relied upon by the learned Sabordinate 


Judge are, conserned; they do not, in my 
opinion,’ -establish that on the 23rd July .909 


that Mr. Stephen had funds out of which 


.the demands of his creditors sould have 


been met. The learned Subordinate Judge 
then says that Mr. Stephen had aeeounts 


. with several Banks whieh presumably means 


that he hada large sum of money standing 
to his eredit in several Banks. There is, 
‘however, no evidenca on this point. All 
that Mrs. Stephen does say in her evidence 
is that she thinks that Mr. Stephen had 
a banking acsount in 1909, but that she 
. does nob kaow in what Bank he had ‘an 
acount, The learned Subordinate Judge 
has eompletely misunderstood the evidanoa 
on the point, Mra. S:ephen's evidenss 


he was in insolvent sireumatance.: The letter’ shows that she had sevsral acsounts in several 


for the purpose of dis s03ing of ths point 
whist” bas baen raised in the ease, it is not 


PI material to consider what the cireumetanoes 


of Mr. Stephen.wére in 1910: Apart feom 


3 this, all that the letter establishes is 


that there widia eum of money dus to 


Mr. Stephen from | Mr, Kaowles Mra.’ 
“Stephen's evidensa ` establ shes that this. 


gum of money was due to Mr. Stephen on. 


“> pesount, of a share whieh he had in the business : 
^ which “was being managed by Mr, Knowles, 
. Although Mrs, Stephen does not admis that 


the business has failed; she admits that ` 


. “the. basinéss never. at any time paid any- 


‘thing. substantial to Mr. Stephen. I regard 


entirely irrelevant. 
- The extrast from the pass book of the 


‘Aliababad Bink, Exhibit 3, upon which the: 


(earned Subordinate Judge relies, shows 
that a certain sum of money was transferred 
to the ascount of Mrs. Stephen from 44 per 


. sent, fixed deposit account. The learned Sub- 


ordinate Judge has assumed without any evi- 


. .gense whatever that this sam of money was 


transferred to her acsount from the aseount 


. of her husband. Mra, Stephen did "indeed 


‘mate’ an attempt to establish that these 
sums of monies were transferred to her 
aceount fromthe secount of Mr. Stephen; 


'. but she had to admit im eros3-sxamination 
- that the fixed deposit accounts were her own 


accounts and that thara was no transfer to 
her aeeount Ícom the acsount of her husband, 


"This war, therefore, not a ‘cirenmstanse.on 


-whieh the learned Snbordinate J udge shoald 
‘pave relied for eóming to the sonslusion 


Banks: She admits that she had no money of 
her own and that she started these ascounta 
with monies given to her by her husband. 
Her evidensee also shows that her hasbaind 
Was spesolating in stocks and shares, Har 
‘husbani’s pass-books have not baan producei 
in the case. It was possible for Mrs, 
Stephen to produss the pass.books of her 
husband if it be ber sase that he had several 
banking accounts. The evidence of . Mes, 
‘Stephen leaves no doubt in my mind that 
Mr. Stephen put all hia money in the name 
of his wife and that at no tme did Mr, 
Stephen havea banking acscunt of his own. 
ia my opinion, the learned Subordinate Ji ige 
was not justified in eoming to the conelae 
sion that Mr. Stephen was in a solvent 
sondition in 1909, Tho trust-deed effectively 
pat out of the reach of' the desree- holder all 
the immoveable properties that Mr, Stephen 
had. So far as actual money is eonserned, 
he put it all inthe name of his wifs while 
he was gambling in. stocks and  hares. 
Mra Stephen has not shown that there was 
any fund against which the dearee-holder 
sould have prosesded for the realization of 
the money found due to him by the desree 
for mesme profits. Tha eífest of the trans. 
fer of the 23rd July 1909 has undoubtedly 
bean to defrsuj, defeat or delay the daeree- 
holder, We muet accordingly presume that 
the transfer «as made with the intent to 
defraud, defeat or delay the ereditors. The 
transfer was, as I have said before, mada 
within one month of the desree and I bave 
no doubt whatever in my mind that it was 
made with intent to defeat the decrae- holder. 
Mrs. Stephen herself says in her evidence that 
when they heard that her husband had lost 
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„the suiti which- the desree-bolder har insti. 
..tuted egainst bim.she and other people:ad- 
. vised “her husband to execute a deed to safes 
< guard the-interest cf herself and her ohildren. 
There is. no-.aprarent reason why he should 
-bave exeeuted the trust- deed, Mrs. Stephen 
‘yin her -evidenee seys that her husband anti» 
t @ipated. tronble with: his step mother ‘and 
.. Btep-sister; but why ke should have anticifat- 
ed the. trouble has not :-been made elear in 
the evidenee. Mrs. Stepben: dors . say: that 
after: the exesution of::the trustzdeed she was 
.. In. pessession of the properties ; but she admits 
.. that she has lost.ell the -aecounts dealing 
with the.trust estate and that she bas-no 
< counter-foils of the receipts granted -by her 
. to the. tenants. “She admits that.she.exeent- 
. ed. a. power-Of-attorney: in favour: of: her 
: husband to enter into all business transae- 
. tions on her behalf, T have no: doubt what. 
“ever. that possession remained with Mr. 
“Stephen notwithstanding tke exeeution: of 
the trust-deed.- I] hold that the. trust deed 
of :the: 23rd July 1209 was a frandulent 
..device to defcat the appellant ard: that - he 
. js entitled -to prceeed with his execution pro- 
..Seedings - notwithstanding that dcaumént. 
.. The. transsction- resulting in the-exeoution of 
tthe: trast-deed is, therefore, voidable, at his 
..0ption:and -the ~ fact: that he:haa: instituted 
1execution proseedings in, respect. ofr- those 
. properties establisbes that he:has exercised 
the option to.avoid the transaction. 
. Ll. would allow this appes), set: aside the 
‘+. order -passed by tke learned -‘Subordirate 
-.. Judge and: direct: that excoution proseedings 
«do proceed. Theappellant is entitled:to his 
1- eoste throngbhout, 
/Cowvara, J.—1I agree, 


P. D, & N. H Appeal allowed. 
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' PATNA HIGH COURT. . 
` APPEAL FROM OxigineL Dxcgig. No,.32 
oF 1919, 
“August 2, 922, 
- Present i— Justice Sir.Jwala Prasad, Kr, .and 
Mr. Justice Adami, 
. MOHAMMAD. YAKUB ,ND:-01H£E8— 
PLAINTIFIS— A PPRLLANTS 
. CT8ES 


“ABDUL QUDDUS axp-OIHERS— _ 
Darenpants— REsPORDEmTS. 


Contract “Act (IX of 1872), ss, 11, 12~-Unsound- 
ness of: mind—Présumption im favour’ of sanity— 
"Temporary aberrations of intellect — Burden: of proving 
insanity— Undue influence, what constitutes, 


' In all -transactions there is a presumptions in 
> favour’ of sanity of the contracting parties, and the 
: test of soundness of mind is, “that s. person: entering 
into a transaction, -is capable-of understanding.the 
business, and of: forming a rational judgment as to 
its effeob upon his interests, "Where, therefore, in 8 
:guib challenging the validity of certain deeds, «the 
plaintif relies on? unsoundness ‘of mind, he must 
establish it sufficiently. to satisfysthis test - Mere 
weakness of mind is not sufficient, noris it neces- 
sary to prove utter mental darkness or congértital 


- 


idiocy. [p 877,‘col. 1.] ; 


, , Hall v, Warren, (1804) ‘9 Ves, (Jon: 605 at. p. 611; 
“QR, R. 808; 32 E.R. 788,.Durga Bakhsh: Singh v. 
Muhammad Ali Beg, 27 A. 1; 7 0, 0, :87 81 L A42864 
8 Sar P.C. J. 723 (P.O. Tirumamagal è Ammal 
"v. Ramasvamt Ayyangar; l: M, H. ©; R;:224,.Ram 
.Sahye v, Laljee Sahye,'8 0.149; 9 C. In R. 457; 6.1nd. 
Jur, «06: 4 Ind. Dec. N. 8.) 95, Drew v;.Nunn, (1819) 
4 Q; B. D, 661; 48 LJ. Q. B, 691; 40 D. T, 671}. 27 
^ W., R. 810, relied on. 


Mis‘aking one. person for: ;another,s dusting the 
wall, drinking tea from tea- pob; andy mistaking 
grapes for pieces of stone, indicate, only- temporary 

"aberrations of "intellect" or tempoiary" "insane 
‘delusions’ and Gvhew occurring in --isolated > cases, 
few and.far between; would not necessarily. indicate 

. that the person subject to them .was-incapable of 
managing his affairs. (p. 876, col. 1.] 


: Where & déed' of gift is impugned ` on the-— ground 
of undue influence, the'anere; ciroumstance- thatithe 
donee always lived with«the donor:;would.inot be 
sufficient to raise any presumption of the „donee 
‘ having dominated the will'of the donor, ii" the 
exeoution * of:the deed: in his‘: favour, espedially 


» when it is shown that. though: the;donorwasesxery 


old and. was- - losing. the « strength- ~of : his-;mind 
and body, he was able. to. exercise:.an independ. 
‘ent and intelligent mind over what he was doing. 
: [p. 3:9,‘col, 2. | l 7 


_ _ lamail Mussajee v. Hafiz .Boo, 10 C, W. N. 570; 3.A. 

. L. 9,355 BOL J, 434; 8 Bom. L, B. 879;.16 M.. L, 
3:168; V M, L. 17137; 33 O, 773;.38 L A, 86 (P; Gh 

v. relied. on, UT 
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À ppeal. from a decision of the Subordinate. | 
Jadge, Saran. SUME A: 


ception `of the shares:in Monza. Madarpur,- 
Pargana Gaa,. Touzi.No, 2539, and Ohand., 
» pura, Touzi No. 2370, with respsat:zto whieh. 
Mogsra. .Hatan Jan and Janak Kishore, ior.. tha. plaintiffs prayed: for confirmation of 
tha Appellants. their possession. .npon :an. adjudieation > of. 
Mòsara. P. S.' Sen,. Hy?er Imam, „8. M... their right thereto and. on. invalidating the: 
Tahir, Kdilashpati, SambAu Saran and... O... deeds mentioned, in paragraphe lO:and Ld: of 
Mosumd.r, forthe Réspondetts?, the plaint., 
" The facis of the case have been fully and 
JUDGMENT. . clearly given .in the judgment of the: Odarg 
JWALA PRASAD -J.—- This «appsil.arises-onízso below, whieh may safely -be adopted ‘for 
of a*auit.for reo»verycof: properties,.maveable:. the purpose of this appeal: Tha following 
and.immoyesble, mentioned :lia-i:Schedales: : ganeology: will. show the relationship of the 
1, .2,,8 ‘and A of the -plaint; wibhuthe ex: parties:— - 


‘ Moulvi IMDAD HOSSAIN, 
died on 26th January 1916, 


ee m 
f: 


|: 


d | ' 
Moulwe, Mouloi , Hafiz: — Moulvitlshfaq. - Moulvi Abdul 
Ali Hasan, Muhammad... Muhammad : Razzak, Abdul Wahab, Aziz, 
i ` Yakub, Yusuf, plaintiff No.2, defendant , died on 16th 
plaintiff No. 1, defendant No, 6. No. 7. . January 19125 
"e Musammat Bibi ; 
: Azmat, 
| defendant No.& 
J 
f 
( . | | d E 
Abdul Quddus, Abdul Watdud, . Fakhrüddin, Bibi Zohra, Mohiuddin. 
defendant Novl, . defendant No. 2." defendant- No:3. defendant No, 4. 
The:-two plaintiff$-a&re the sons .of.. The plaintiffa’ ease: ia that Abdul -. Aziz: 


one:- Imndad  Hosssin: Defendants Nos, 1 2 
to -3 are the’ sons, defendant Noa, 4 
is «the | daüghter,- and 'defendaht .No. 5: 
is . the-- widow, of “ Moulvi Abdul 
Aziz, the "youngest con of Imdad Hóssain. . 
Defendants Nok; 6 and 7 ‘are two other sons. , 
of «Imdad .Hossain. Inidad Hossain had ^ 
two more sons with whom we are -not.son- - 
sernedin this litigation, In'all he had seven 
sons. + He" died on the 26th’ of, January. 
1915; at-the -age- cf about 97^ yeara. His 
wife : had- predeczased ‘him in 1-917 He. 
had.during.his lifetime acquiréd sonsidérable’ 
property:--by~ his own exertion, Ob. tha, 
17th. tof: February 1877 he divided ‘by a , 
deed of-'partitión, (Exhibit: 14); the bulk of ` 
the properties acquired by him. up. to thate 
time: amongst-all his-seven soni keeping some 
of the-properties for himself.’ Moulvi Abdul 
Aziz,-however, lived with “bis fafher, while 
all ithe: -other gons lived separately, from 
bim | l 


— — Th 


. legal heirs. 





4 


| | 
Moulvi Abdul- Moulvr 





masaged, his own. properties as well as the 
properties: and business of his father. from 
1888. up to Ssptember 1911, and as his 
father advaneed iu age: he . besama weak 


mentally and. physically, and in the last. 


two decades. of his lifa lost. his senses and 


became of. unsound mind and ineapable of. 
managing his affairs... Monlvi Abdal Az'z, 


taking advantage of the nuns .undneas of his 


= 


mind and exereising undue inflaensa over. 


him, eaused several deeds t3 be exesuted by 


hia old. father in his favour,. whioh deeds. 
without .. consideration, . 


are... invalid: and 
Maulvi .Abdul Az'z died on the 15th of 


January 1912. 


were inherited. by „defendants Nos..1 to 5 
and .hia sor, Mohiuddin; since deseasad,. and 
his.. father, , Moulvi Imdad. Hossain, as his 


Abdul Azz, bis ron Mohiuddin also. died, 


Imdad Hossain, as grandfather of Mohiud., 


, The .properties left by. him.. 
aud detailed in :Schedala . 4 of the. plaint . 


A few days after the death of . 
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djn, received 2/3rd of the share inherited by 
Mohiuddin in the properties of his father 
Abdul Aziz. At that time defendants Nos, 
1 to 5, 
brother-in-law of Abdul Aziz, used to live 
with - Monlvi ]mdad Hissain. ` Sheikh 
Mohammad also took advantsge of the in. 
sanity of Maulvi Jmdad Hossain and, by 
procuring resommsndation of the loeal 
authorities of Obapra for the time being, got 
a kibinamoh, dated the 10th Marsh 1912 
(Exhibit 16), exemtad ia favour of defend. 
ants Nos. 1 and 2 and defendant No. 4, 
step shildren of defendant No. 5, in respect 
of the share whish Imdad, Hossain had 
reseived by inheritance from Moulvi Abdal 
Azz. After the death of Abdul Azz, de- 
fendant No. 1, his son, and defendants Nos, 6 
and 7 gained inflience for some time over 
Moulvi Imdad Hossain. Defendant No, 6 
got a hibanamah (Exhibit 9), . dated the 
26th April 1912, exesuted in respect of 
the properties situate in Patna. Defendant 
No. 7 got .a mukarrart dated the 4th July 
1912, exeented in respect of Mouzi Hakam, 
at alow jama. Both the defendants Nos. 
6 and 7 got a éoksimnamah having the 
foree ofa wasttinamoh, Exhibit 2:, dated 
the 18:h January 1913, exeeu'ed in respect - 
of the entire property which was in the — 
name of Abdul Azz with the exseption of 
the properties allotted to him by the deed 
of partition (ixhibit 14), dated the U7th 
ot February: 1877. Afterwards, defendant 
No. 7. got a mortgage-bond (Exhibit 15), 
dated the: 15th June 1918, exeented in his 
favour by Moulvi Imdad Hossain and, finally, 
they got a hibanamah, dated the lith 
April 1914, exesutel in their own favour, 
but the: said deed was not registered a8 
Moulvi Jmdad Hossain was not in his 
senses, The plaintiffs impugn all the afore. 
. said deeds in~ favour of Abdul Aziz, or in 
favour of the defendants, in the eass, as 
having baen executed when Imdad Hossain 
was "insane" and as being " invalid and null 
and void" in eonsequense, and assert that by 
these deeds neither the right nor the posses- 
sion of.Moulvi Imdad Hossain was trange 
ferred in’ the properties mentioned in 
Schedules 1, 2 and 3 whish belonged to 
him,' or in the property of Abdal Aziz 
mentioned: in Schedule 4 to the extent of 
the share inherited by him therein after 
the death of Abdal Aziz in 1912, The 


along with Sheikh Mohammad, 


. Abdul Az‘z, 


--- -tióag 
plaintiffs, therefore, ` atate that after the 
dsath of Imdad Hossain, they, being the 


Bons of Imdad Hossain, besame entitled to 


possession of their legal abares in the prop- , 


erties mentioned in the aforesaid Sshe- 
dules by right of inheritanee, but that. 


the defendants, were wrongfully ia posses- 


sion of the plaintiffs’ share. Hense the 
plaintiffs seek to resover possession of 
their share in the said properties by 
declaring their right and title therein and 


by invalidatiog the aforesaid deeds detaildd - 


in paragraphs 10 and 15‘ of the plaint. 
With: reapeet to their shares in Monza 
Madarpur, Pargana Goa, Touzi No, 2569, 
and Chandpara, Pargana Goa, Touzi No. 


123.0, they allege that they are in posses- 


sion and hence they want their possession 
to be co-fiemed. They also prey for 
masae profits from the date of the inetita- 
tion of tho sait up to the datë of 
realisation. .- They claim „that, as Imdad 
Hossain was insane from 1892 up to his 
death on the 28th of January 1915, the 
said period should not be taken into sseouni 
while eonaidering limitation. 

The plaintiffs’ slam is resisted mainly 
. by -defendants Nos, 1 to 5, the heirs of 
"They plead bat. ths. enit 
“was barred by limitation aod the rule :f 
estoppel, and that it was bad for 
misjoinder of parties and causes of aetion; 
On. the facts, they deny. that Moulvi Imdad . 
Hossain was insane or of unsound mind and 
incapable of managing his affairs., 
assert that he was: a shrewd manu: of ; 
business, was managing his own properties. 
as well as the properties of his son Abdul .:; 
Aziz, and that he exeented all the deeds in 
question of his own free will and accord ; 
while in full possession of his , senses and . 
received good consideration for eneh: and. 
every one of them, and that no fraud or. 
undue irflaenee was ever exercised, upon 
him, and that the deeds were always acted’. . 


They : 


upon and are valid ‘and binding upon os 


plaintiffs, ln shorf, they 
plaintiffs are not entitled to any relief, 


Defendanta Nos. 6 and 7 slao. put j dn 
separate written statements, : They support; 
the deeds that were exeeuted by .Imdad. 
Hossain in their own favour, but: ‘dispute 
the validity of the deeds in favour of the , 
hneestor of defendants Nos. 1to5, In the 


kay tbat- the vi 
KAN } 


"D 


14 


if 
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Court below the following issues were 
raised bv the partiss:— 

RO Whether the sait is maintainable P? 

2. Whether the plaintiffs have got any 
cause of sotion for this suit ?" 

3. - Whether the suit is barred by 
limitation p" 

"4. Whether the auit is barred by the 
prinsiple of estoppel ?" 

‘S. Whether the suit is bad for 
misjoinder of parties and of sausas of 
aetion P” 

"8. Was Moulvi Imdad Hossain a person 
of unsonnd misd as alleged in the plsint 
and was he not sompstent to execute the 
deeds in question !" 

"2. Were the deeds songht to be set 
aside executed under undue influence and 
were they brought about by fraud f" 

8 Were the said deeds executed for 
consideration and were they seted upon, 
If not, are they valid and binding P^ 

Issues Nos. 1, 2, 4 and 5 are pleas in 
bar of the plaintiffe’ suit. They were 
decided in their favour and we are no 
longer eonserned with them. 


Issues Nos. 6,7 and 8 were desided by 
the Court below against the plaintiffs and 
in favour of the defendants. As & result 
of his finding on those as well as on 
Issue No. 3,tbe learned Subordinate Judge 
dismissed the plaintiffs’ suit, Hanes this 
appeal by the plaintiffs, 

With referansa to Issue No, 6, the 
learned Subordinate Judge has recorded 
the finding that “imdad Hossain was not 
of unscund mind and  iocompetent to 
exeente the deeds sought to be set aside in 
the suit.’ He has arcived at this finding 
upon & thorough review of the evidense and 
the facts and eircumstanses of the ease. 
The question of insanity of Imdad Hossain 
was first raised at the time when he 
exosuted a deed of gift in favour of de. 
fandants Nos. 6 and 7 in April 1914, The 
Sub Registrar refused to register the deeda 
and his order was upheld by the District 
Registrar (Exhibits 20 . and 91), This led 
to an application being made by Mohammad 
Ayub, son of plaintiff No. 1, bafore the 
D strist Jadge cf Saran, under Asi IV 
of 1919, for his anvointment as guardian 
of Moulvi Imdad Hossain on the ground 
of the Jatter’a insanity, The Distriet Judge 
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refused the aoplication by his order (Exhi- 

bit A) dated the 79th Jane 1914. 
The retired Assistant Sargsov, Babu 

Upendra Narain Rai, who has been ex- 


-amined in this ease as P. W. No. 3, and 


Major F. P. Comm:>r, I.MLS., were examined 
as witnesses in that case. Their eortifi- 
sates and deposition in that ease are Exhibits 
N, 27, RB and 34 respectively. In tha 
opinion of the Assistant Surgeon Imdad 
Hossain was suffering from “softening 
of the brain” and was not eapable of manag- 
ing his own estate. This was, assording 
to him, due to senility or old age: (vide 
his eortifieste, Exhibit 27,and bis deposition 
in the Lunacy Case, Exhibit H, and his 
deposition as witness No, 3 in this eano). 
On theother hand, the Civil Surgeon and 
Dr. K. O. Das, after testing his mental 
powera in several waya, stated in their serti. 
feates— His mental powers ere good fora 
man of his age and his power of reasoning 
eloar and logieal.” The Oivil Surgeon 
oonfirmed this opinion by his evidense 
(Exhibit 34, dated the 23rd of June 1914) 
in the Lunaey Case. I would quote same 
passages from his deposition. Says the Oivil 
Surgeon —" He answered questions intelli- 
geutly and logisally without exeeption. I 
asked him how he lived, what he ate, the 
time of year, the tima of day, I asked if 
he bad any oase. He said a ease was 
pinding regardivg his property. Ho wished 
to leave property to two sons whom he named 
(Wahab and Yusaf) because his other sons 
had already had property left them; that 
he bore them no ill will, I asked other 
questions too. I should think he would 
transact bnasiness with great difficulty and 
very badly owing to his infirmity, by which 
I mean the weakness of his mind and body, 
due to old age. Ha is extremely infirm in 
body and is also infirm in mind, I should 
call it senile mental infirmity. He would 
be mush more easily influensed by those 
round him than a man in the prime of life 
and in good health.” In spite of his mental 
and physisal infirmity, the Civil Surgeon 
in the eross-examination stated that he would 
consider him “quite insane." 

Witnesses on both sides baye been examin- 
ed regarding the rta:e of the mind of Imdad 
Hossain in the last two desades of his life, 
Tne witnesses on behalf of the plaintiffs cite 
some specifo nots of insanity, such a8 mistake 
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ing’ ‘one’ pereon -for -another, - dusting the 
wall, drinking Ghee from Khcbhild and drinking 


tea from teapot and mistaking grapes for 


piecas of stone. The- learnad Subordinate 
Judge very rightly holia thst these instanaos 
only prova temporary - “aberrations of intel. 
leot'"-or temporary insane delasions.” They 
are isolated eases, few and far batwesn, and 
would not necessarily indis&te that he was 
insapable ‘of managing his affaira; and do not 
aonstitute such acts on the: pari of Moulvi 
Imdai. Hossain as an 
would have done.: They may -have been dus 
to loss of memory, abzent-mindednes3 and 
other eiraumstaness and-are rnot-insonsistent 
with, the sats‘ of a sane man, The: view 
taken by the learned: Subordinate -Jndge is 
supperted -by standard works on Mediasi 


Jurigorudeneée, such as of Lyon and Gribble. . 


Heaps of doeuments- havea been filed in the 
ease which the learned Subordinate Judge -has 
relied üpon for showing that Moülvi Imdad 
Hossain’s intelligence was of-a high ordsr 
and that he could “transact business rabion- 
ally. He-would'add up large sume; make 
pertinent and -earefal corrections in"draft 
deeds, keep acsounts’ and esuld understard 
intrisate questions. of ` faobh He was a 
Mutwali' of & mosque and- wgf pro- 
perties appertaining thereto and. had 
eivil and eriminsl seases regarding & drain 
near the mosque as evidensed by Exhibits 
U-1 and U.2. He was plaintiff in that 
litigation, The suit :terminated with the 
judgment and the decree, dated tha 18 h Jane 
1907. Two of the plaintiffs’ witnesser, namo- 
ly, the 2nd and the oth wibnea:ez, woo aite 
some insianses of the-asts of insanity such 
as those referrsd to. above, eatered into 


transastions with bim which transactions. 


are: still in forea. Thess -witnesses would 
not have enterad into such transachicn: if in 
faot.they knew or believed Imdad Hussain to 
be & man of unsound: mind. Muhammad 
Ayub, son of plaintiff No. 1, who had applied 
to the D &trict Judge in 1914 to hava imdad 
Huasain declared & lunatie, had brought: a 
suit olalmiug Mouza Hukum on the basia 
of a verbal gifs from Moulvi Imda? H.ssain. 
Maulvi lmaad EHosssio dsnied this gift und 
the ‘dispute ‘was referred to the arbitrat on 
of two Vakls and a Doputy Magistrate, 
Moelei' Imdad Hossain was examined aya 
witness iu^ thas case; His deposition (Biz- 
hibit QJ) élearly shows- that: he was able to 


insane person only - 


INDIAN. OASES, . 


[1922 . 


giva intelligent replies to the: questions nde 
dressed to him; that. he . understood the p 
business and that he was fally alivs ‘to his’ 
own interest. This happenrd ven ‘the 27th 
of Osoher -912: Similarly, the sneseszion . 


‘Certificate (Exhibit W),. dated the 29th’ 


April 1912, shows that he took interest in-. 
hist affa*ra and applied for Succession Corti- 
ficate to recover debts dues to his deseased 
sor, Abdul Azz. The learned Subordinate’ 
Judge has referred toa number of transac; 
tions enlered into by Imdad Hossain within 
two years of hia death as showing that “far 
from being incapable of managing his affairs 
and protesting his interest....,.........08 was. 
exsramsly miodfal of his own interes”, 
plaintiffs alleged in paragraph 13 -of the 
plaint that "Moulvi Imdad.: Hesaain. .had 
bseome = fatír-ul agi” since 1893 and died 
while in this state of mind in 1915. The 
word "fitr ul agl- literally means ‘unaound-. 
ness of mind or at least imbeeil y of mind.’ 
This the plaintiffs‘havefailed to establish He 
was a Pleader and had retired from the pro», 
fession in the year 1872. He was gshrewd : 
man of business and sequired considerable 
propsriy by his own eelf-exertions. He 
himself divided all his properties amongst 
his sons in 1877 keeping only Mahal Siva 
Diara and Mahal Mahaji Barhara in. which .. 
he had two-annas share, for himself. Even 
after partition, he. seems to have acquired .. 
eonsiderable properties by hia own exertions, 
No doib', as he waa growing older.he wag . 
graudually losing his physieal and mental 
strength, and when the Dostor: examined him, 
in 1914, at the age of 97, whieh is an extreme 
age for à hob olimate like tha* of Indis, he 
Buffered from sesility and, as the Vivil 
Surgson states, he must have bean maraziug . 
his business mih difficulty and have been. 
liable to be easily inflaensed by thoss around 
him. His irfirmily. mzst have been hastened . 
by the death of his youngest ron, Abdul 
Aziz, in 1912, who, after the partiiion of 
1877, always lived with, him and. to. whom he. 
wae much attached, bat his fasulties. were... 
not eo impaired as would amount to insanity. 

or unsoundness of mind. This is-slear from., 
the evidense of the ssaond witness examined 
by the plsiatifis. The learned Subordinate. 
Judge iz, therefore, rigkt in hig e 
finding tbai the plaintiffs have faled to 
establish that.the traneagtioas in question , 
wera. void. on .acscunt of, Imdad .Hos-aia ; 


The . 
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boing -insompstant to enter: upan tham by 
raason:. of his not. beinz;a man of sound 
mind under sections Ll and 12 of the Indian 
Contract :Ach, | Sastion 12 sxys thas a person . 
is said..to ba ofa sound mind for ths puc. 
poss af. making a eonérast if at. the.stime. 
he makes it he ig. capable of understanding 
it and.forming a rational, judgment as to 
its :effeatupon-.his interests; in other worda, 
the..test ‘of. soundness of mind: is that he. 
is capable of understanding the bnsiness and 
of forming a rational judgment as to its’ 
effest.;upon his interest. There .being a 
presumption in favour of sanity, the paraon 
who relies on the: noscnndness of mind must 
prosvo.iósuffisiently to satisfy this test : 
v. Waren. (L). Mare weakness of mini is. 
not suffisient as is leil down .in::£hs ca:e of 
Durga-bakhsh Singh v. Muhammad dl: Beg 2). 
Although it is not. necessary. to prove utter 
mental.darknees or congenital idiocy, Tirama- 
mogal Ammal v. EHamosvami Ayyangar (3), 
Ham Sahye v. Laljes S ihye (4), Drew v. Nunn 
(5), the plaintiffs must establish that Imdad : 
Hossain was intrapable of. undersianding 


business and forming rational judgment a3: 
This the plaintiffs, have failed . 


to its effect. 
to do. 

Assuming that Imdad Hossain was arffar. 
ing-from. ossasional aberrations of mind, as 
has been sought to ba proved by the 
plaintiffs, the . plaintiffs must further 
show that tho. particnlar transactions in 
question were enteral. iato.. when he was 
subject to thos3 oocaMonal fits.. [hera ii 
no evidence that the. docaments in question 
were..exeented at a tims when Imdad 
Hossain Was suffering from any hallusination 
of his .brain; Therefore, the: do:umeníta in 
question were..not. execnted when he was. 
‘insane’ and.that. they are eonseqnent!y: 
bot. invalid and null and void as is:stated. 
ia paragraph 17 of the plaiat.: Issae No, 
6 was,therefore,, rightly. deoilel .by the 
learned Subordinate Judge against the plaint» 
ifs.. 


(1) (1804) 9 Ves. (Jun) 605 at p. 611; 7 R. R, 306; 
32 E, BR. 138. - 

(2) 27 A 1; 1 0. 0. 287; 81 I, A. 235; 8 Sar, P, C, 
J. 725 (P, O.*. 

(8) 1 M, H. C, R. 224, 

(418 C 149, 9 O, L, E. 457; 6 Ind. Jur. 306; 4 Ind, 
Deo. (N, 8.) 95, 

(6) (1877) 4 Q. B. D. 681; 48 L, J. Q B. 59'; 40 L. 
T 071, 21 We Ra 810. : 
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The learned Vakil on behalf ‘of the plaints- 
the- 
. documents in question were not. null and 


1ff3 then  eontendel that, although 
void' on the ground of Tmiad Hossain being 
of unsound miad, yet they are liable to be 
Bab, aside inasmuch.as they were exeeuted on 
acsonnt of undue inflaenos and pressure 


haying been, brought to.bsar upon h'm by 


the-doness .under tbe. gift—firatly, by his . 


ba] 


youngest son, Abdul Az'z, who:always naed - 


to diva with him; and, after the death :of 


Abdul Azizia 1912, by Sheikh Moharamad,, . 


brother-in-law, of Abdul Aziz, and, lastly, 
by-defendants Nos, Gand:7. Itda neeessary 


in .this connaction to plase here the.history: 


of the general transaetions. Imdad Hossain, 


as already stated, had divided the bulk of - 
bis properties semang all hisseven sona jin . 


1877 undar a Taksimnamoh (Exhibit 14), 


Under the Taksimnamah he gave 4 annas . 


1 karant 5.masani share in village Madarpur - 


Goa -(Tonzi No. 2562) and lanna 4.pies 
share in Ohandpura .(Touzi- No, 2370) .to 


eash of ‘his sons Mohammad. Yakab and. 


Moulvi Abdul Aziz, Mohammad Yakub dealt 
in sloth and his busines: failed. 
he-sold his 4-annas l-karan? 5-masanié share 


in Monza Midarpur Goa to his father, Moulvi. 
Imdad Hossain, in 1839, This was given. 


iu conditional: mortgage by Imdad Hu:sain 
to . hia 
Mareh 1893 rer Exhibit 35, to secure a loan 
of :Rs, 7,000. On the 16th of Janusry 
1894, the..plaintif, Mohammad. Yakub, 
executed a sale-deed (Exhibit 1) in favour 
of Abdul- Aziz -with respest to hia l-anna 
4 pies thare in another Movzi called, Chand. 
pura (Touzi No. 2370), for Rs. 3,500.-- Pre. 
vious to this, Moulvi ,mdad Hoseain. had 
under date the 28th of. January . 1891 
taken out Baiharsana of 6 annas 6 pies 


share of Shankerpur Harbans for Ra: 7,000: 


from one Moulvi. Abdul Gafar. On the 
18th of Angust: 1.03, he assigned half of 
the Baiharsana share in Shankerpur -Harbang 
to.Moulvi;Abdul Aziz for Rs. 3,500 (Er. 
hibit P-1 or P 2). Subsequently Imdad Hossain 
acquired 14 annas of Shankerpur, Harbans, 
lá annas of Shankerpur Ajyaama, about 3. 
ennas 7.pies 5-karants in Shankerpur Lila, 
Pergana Barai, and come cther.shares in 
the said villages ard also ons anna of 
Hukam, from, 2nd Ostober 1905 .to 19.h 
Oetober.-1 07, _partly.. in. his own. 


v 


kanaka) 


Accordingly . 


eon. Abdul Aziz on the 14th of - 


: à namg .. 
and... partly) in.. the fared.name.wof hig. . 
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sons Abdul Wahab and Abdal Agiz, This 
was ^ by means of four  sale-deeds 
and a deed of exchange executed by the 
owters. of tha shares referred to above : vide 
Exhibits R, H 1 and 32). The other two 
deed3 do not appoar to hava been filed in 
this-suit. 

On the lith of Desember 1907, he sold 
A annas l-karant 5-masant share of Madar- 
pur, Perzans Go», which he hed asauired 
from the present plaintiff Mohammad Yakub 
in the year 1489, and 3-annas 3 pies share 
in Shankerpur Harbans and Shankarpar Aiya- 
ams, 4 pies 10 karant share in Shankerpur 
Lila, for Rs. 7,500 (per Exhibit 3). 
He set off the sum of Re. 7,600 
whieh was dne tn Abdul Aziz under Biibar- 
gana (Exhibit 35), dated the 14th Mareh 
1893, with respect to Madarpur, Pergaca 
Gos. On the 7th December 1907, he 
exeented. a deed of exchange in favour of 
Abdul Aziz, whereby he exehanged 8 annas 
2 karanta 10-masané¢ of Madarpur Pargana 
Goa, .balonging to Abdul Aziz, for 7-annaa 
6 pies share in Shankerpur Harbans and 
Shankerpur Aiyaama, and 10 pies share in 
Lila belonging !o himself. On the 23rd of 
Desember 1907 he exehavged (by dsed 
Exhibit 4) ‘his 3 annas 3 pies share of 
Shankerpur Harbavs and Shankerpur Aiya 
ama and li.pies of Shankerpur Lila for 2. 
annas 8 pies sbave of Obandpura belonging 
to Abdul Aziz (l-anna 4-pies share whieh 
Abdul Aziz had purchased per Exhibit 1, 
in 1891, from the plaintiff No 1, and his 1 
anna 4 pies share under the Takstmnama 
Exhibit 14 of 1877). Thus under tho 
aioresaid desds, Abdul Az'z got the entire 
share aequired by Imdad Hussain in Shan- 
kerpur Harbans, Shankerpur Aiyaama and 
Shankerpur Lila. called Shakri, and Imdad 
Hossain got 8-annas odd of Madarpur Goa 
and 2-annas. 8 pies of Chandpur.. 

Besides the aforesaid: dorumente, Imdad 
Hossain exeented a deed of gift (Exhibit 6, 
or P 5),.dated the 28th April 1910, with 
respeet to 4 annas 6 pies share of Madarpur, 
Pargana Barai, in favour of Abdul Aziz. 
On ‘the 7th Mareh 1911, he exesuted a 
‘mokarrart deed (Exhibit 7 or P.5) in favour 
of Abdul Áz'z with respect to 3 annaa O- 
pie»: in Madarpor Barai. Under this deed 
a sum. of Rs. ÁO per mensem was payable 
to Moulvi Imdad Hossain as landlorá!s rent 
and. Rs.3CO to Moulvi Wahab (defendant 
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No. 7), one of the sons of Imdad Hossain. 
On the 14th of Avgust 191!, he made a 


wagf of the Haq Ajri or rent reserved of .. 


Ri. 400 in favour of Sahebganj Mosqua of 
which he appointed Moulvi Abinl Aziz as 
Mutwali, Abdul Aziz died in January 1912, 
and on his death Imdad Hossain eonvsyed - 
by a deed of gift, dated the lOth Mareh 
1912, (Exhibit 5), the one-sixth share of 
the properties whieh ha had inherited from 
Abdul Aziz to some of the children of the 
latter. 

On the 23th Avril 1912, !mdad Hus:ain, 
exesuted a deed of gift (Exhibit 9), with 
raspeot to villages Darweshpaur Diara and 
Dirwethour Raonia in favour of defendant 
No. 6. Ontha “Bih January 1913 he exe. 
euted a Tansikhnamah (deed of revocation) 
in whieh ha deslared some of the aforesaid 
transastions t3 have been fares and that his 
properties should be inherited by his heira 
according to law. 

On the 4th of July 1912, ha exeeuted a ` 
mokarirt istamrart iu favour of his san 
Abdal Wahab. Oa the 15th Jane 19.3, he 
executed a morteags-bond in favour cf 
Abdul Wahab, Ono the lith April 19:4 
he exesuted a Hibanamak, in favocr of de. 
fendants Nos, 6 and 7, but this deed was 
not registered and we ara not concerned 
with it in thia litigation. 

The deeds in favour of Abdul Azz are in- 
pugaed as having baen exasuted without any 
sonsideration and oa acsount of the undae 
inflaenea of Abdal Azz aud a3 being merely 
firs?. The earliest dosumant ia the conditional 
sale, Exhibit 35, in favour of Abdal Aziz wih 
respest to Madarpur Goa which -Imdad 
Hossain had asquired by purchase from his 
son in 1891, for Rs. 7,000. Now, Abdul 
Aziz wae living with his father and the 
learned Sabordinate Judge has held that the 
properties whish he had got andr the 
Taketmnamah (Hxhibit 14) were managed 
by the latter, The expenses of Ablul Aziz 
were borne by Imdad Hossain, Abdul Aziz 
was the youngest son and was loved by 
Imdad Hossain more than his other sons, 
After allotting to them properties by deed 
of partition of 1877, he helped his other 
sons also sometimes by giving them money 
aud sometimes purshasing their properties 
for adeqaate pricas when they were in nesd 
of money. He s1:0 paid tham monthly allow. 


- ances, and helped them in various other- :> 
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ways: eide,the deposition of plaintiff No. l 
himself. There is, therefore, no wonder that 
he bore all the expenses of Abdul Aziz who 
was obsdiént to: him aud lived with him 
and also pürchased the properties in question 
sometimes. with the ineomo of the properties 
balovging to Abdul Azz and which he held 
in: his hands, and sometimes from his own 
posket. The reei:als in the doeuments olaarly 
prove this. In this view the question whether 
the. consideration of the desda in question 
was satisfied ont of the money belonging to 
Abdul Az‘zor to his father 1mdad Hossaia 
seems to be immaterial. Imdad Hossain 
has: not basn shown to ba otherwise than a 
eonscientious person and when he states in 
the :documents, such as Exhibits 85, 1, 2 
and. 3 that the eonsideration money of those 
documents was met out of the income of tha 
properties of Abdul Aziz, there is no reason 
to suspest that these statements are false 
and fistitions, He has rasited the history of 
the trarsaetions in all the subsequent doane 
ment3: in other words, he has repeatedly 
confirmed the transaetions in favour of AEdal 
Aziz. T 

Now, Exhibit 3 is & sale deed, dated the 
llth Uesember 1907, exeonted in favcu- of 
Abdul .Az‘z with respeat to the properties 
sat. forth therein. The details of how the 
sonsideration passsd have been recited in 
the. documents, The eonsideration of the 
exchange deeds (Exhibits 4 and 5) are the 
properties belonging to Abdul Aziz. The 
stamps- of all these doanments were purshased 
through Mobammad Ayub, son of plaintiff 
No. 1, who also attested Exhibi's 4 and 5 
and who, as the learned Subordicate Judge 
says, was looking after tbe cuit on behalf 
of the plaintiffs in the Court below. The 
sale deed (Exhibit 3) was attested by Yakub, 
plaintiff No. 1, and Yasuf, defendant No. 6, 
and Ishfaq, sipoo deceased, The seribe of 
Exhibit 4 is Monlvi Yusuf, defendant No, 
6. .It is, therefore, idle on the part of the 
plintiffa to impugn these dosuments on the 
ground of want of consideration or undue in- 
flienee brcught to-bear upon imdad Hasrain 
by Abdul Az z, 

It ia rad that the consideration of the 
sale.deed Exhibit lof 1894, wish respeet to 
Chandpnur, in favour of Abiul Aziz must 
have been borne out of the money belongiag 
to Imdad Hossain and not that of Abdul 
Azz, inasmueh as all the insome of Abdul 
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Azz, whieh Imdad Hussain had in bis hands, 
was assounted for in the earlier document, 
the Bathoreaos, Exhibit 35, dated the 14th 
Marsh 1893. We do not at ash much im- 
portanee fo this argument. Even if there be 
any substance in this contention, the dosu- 
ment will be valid asa deed of gift on the 
prinsiple laid down by their Lordships of 
the Judicial Committee in the case of 
Ismail Mussajee v. Hofiz Boo (3), Gostho 
Behary Ghosh v. Rohini Gowalind (7) inasmueh 
as the intention of Imdad Hossain was 
obviously to sonvey the property to his son 
Abdul Az'z and this intention is supported by 
the subsequent sondoct of Imdad Hussain in 
taking the property in exehange for eertain 
shares of his in other properties which he 
had acquired ( cde Exhibt 5), The relation- 
ship batween the parties leads slsa to the 
same ernelusion. The dosuments Exhibts 6, 
7 and 8,eonvey to Abdul Azz the interest 
held by Imdad  Ho:sain in 4.annas 6 pies 
by way of gift and moxarrart and waef- 
namah. These transactione, therefore, re- 
quire ro ctber eonsidsration than that of 
love and affestion entertained by Imdad 
Huceain towards his son for his obediense 
and dutiíulness towards him. The aforesaid 
dosumevts are then impugned on the ground 
that they were brcught into existence on 
ascount of undue irfluenos exero'sed by 
Abdul Aziz over his father. Now, the 
circumstanees urged in support of this plea 
are shat Abdul Aziz was always living with 
Imdad Hossain and that be took advantage of 
the weaknees of hia body and mind and his 
extreme old age. Thess in themselves are 
not suffieient to raise any presumption of 
Abdol Aziz having really dominated the will 
of his father in the execution of the doou- 
ment in his favour, as was held in the case 
of Ismail Mussajee v. Hafie Boo (6), There 
is nothing to show that Abdul aziz took 
advantage of tbe old age of his father. It 
has been already shown that old though 
he was, and though he waslosing the strength 
of his mind and body, he was able to exereiza 
an independent and intelligent mind oyer 
what he was doing. On the other hand, he 


(6) 10 O. W. N, 570:3 A. L J, 858; 30.1, J. 494 
8 Bom, L, B. 379; 16 M. L. J, 165; 1 M. L. T, 187, 33 
0, 778; 83 I. A, 86 P. O.). 

(7) 4 Ind, Cas, 641; 18 C. W. N. 692, 
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seams to; have taken great: interest in hig 
affairg, and whatever weaknass he might hava 
shown io other directicns ha showed strength 
of mind in dealing with his.. properties and 
business: vide Exhibit Q, deposition of Mo-lvi 
Imdad Hossain, dated the 27h 
Ostober 1912.: Exhibit W, Saecession Certi: 


fieate, dated the 29th April 1912: aod heaps. 


of, do&umentis, sush as notes, memoranda, 


neanunts, , eto ,. 
himself, and; rel'ed. .npon : by the ' learned 
Subordinate Judge. There is no avidenss of 
undue ioflasnse baving bean exarsised ovar 
him by. Abdul Aziz. The events subsequens 
to the death of Ablul. Aziz show that.he 
was. transasting his business not on assount 
of any undue inflaense exere'sad over him 
by Abdul Azz, for-althouzh, that. inflaenao 
ceased, he executel on the lOth of Mareh 
1919 a deed, of gift with reapaet to the 
share inherited by him in the properties of 
Abdul Aziz in favour of the lattor's children. 
This doanment was exesutsd after conauita- 
tion with. the District Magistrate, a Deputy 
Magistrate and a Vakil of Ohapra. The 
dosument has been attested.by them. The 
objest. of. the dcoument. obviously was to 
make’ provision for tha children of hia 
beloved son, Abdul Aziz, He was not 
unmindful of the interest of his other sonr, 
for .he exeeuted dosnments: in favour of 
defendants Non, 6 aud 7, suchas tie dee of 
gift (Exhibit 9), dated the 26th April 1912, 
mokarrari utamrart dated the dh July 1912 
and ' mortgage. bond, . dated the 15th June 
1913. To the Oivil Surgeon in June 1914 
he said : 
sons” whom he named (Wahab. and Yusaf) 
beenuse his other sons bad already had 
property | left them”, ride Exhibit 34 This 
was his intention ahii he saena.to have 
falfilled, by giving propartie»to Wahab aad 
Yuenf, defandanta Nos. 6 aud 7, by meaas of 
the dosumenta referred tosbove. In the fase 
of the evidacee of the Oivil Surgaon itis im- 
possible to oc:ntend that be exesnted thisa 
dosuments on assoustof any andie influsnee 
brought to bearnponbim or without his under- 
standing the pros and cons of the tran:astions, 
THe declaration of Imdad Hussain to tbe Civil 
Surgeon was made without any promptiag 
from any body. 
that;noné of the dosnmenta in question was 
exeonted on account of undue infl zencs.: 

Now, the learred Subordinate, Judge saya 
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kept.. by Imdad Huasain. 


“He wished toleave property tn beo. 


Therefore, it must be bld- 


922 


that the plea of undue infliaense.is inconsiste: 
ent with tha plea of nusoundness: of mind - 
and he ralies unon the decisinn quoted: above - 
in Isnatl Mustajee v. Hafis Boo (6).and in^ 
Durga Brkhst Singh v.. Muhammad, Ali Beg - 
(2). In the former cise their Lordships - 
say— the question of undae ioflaance was: 
never properly b3fsre the Court at. all. ^: Now: 


-sish ease was aet. up in the pleadinga......... 


T nere was a elear isane as to Khaja Boo hav- -. 
ing been of ansound mind iu 1839, but none - 
with regard to unlus influences." After dealing ~ 
with the evidense, their Lordships. observed .: 
— assuming, however, that undus-tnfiuenee - 


. might properly b» made a ground:of decision 


..5he evidenae is insufficient to:astablish any- 
thing of the kind.” Ia the. latter ease, the: - 
mortgagas in question were sought to be ast: 
anile onthe ground that the mortgagor was.. 
of unsound mind at. the time of -the- 


. exasution of the deeds; and the evidences given 


sought to establish insanity of a vislant type: : 
in its erudast and mos5 palpable form) The : 
evidenos was disb»isvad. . Their Lordships-- 
held that it was not allowable for. ths Oonrt : 
to substitute for the ease of insanity alvias-«. 
ed.by the plaintiff a sase of weakness -of 
mind and sonsequsnt helolassness. Similar. - 
way the view taken in the ‘case iof- 
Sayad Muhammal v. Fitteh Muhammad ^8). - 
In the present ease as to the,plea.of undue - 
infl 10000, the Isarned Sabordinato: Jadge . 
observay: "it is not a ‘lagad, by the plaintiffs >v- 
that Monlvi Imjad Ha:siin was stark. mal: 
or a lunatic, The plaiatiff No,.l in his:- 
eros3-examinatioa by the gaardiau of defend. 
ant No, 2 says that Imdad Hossain was 
neither insane nor mad, The case of the 
p'a/ntiffiiu the plaint is also similar. Th’ 
sixth paragraph of the plaint, a3 well asthe + 
cther parazrapha show that. what the 
plaia'iff: som olained of is that Moulvi Laudad ! 
Hossain was ia bae last t vo. desades of his » 
life so menta!ly. imbəc ls and so phyeieally . 
infirm tha; he was incapable of managing bis . 
own affairs or protac ing his own :interest, 
In fet, the terms of the plaint ara sash that. 
itis rather a oasa of undag inflaensaa which 
the p'aintiffs alleged than of insanity.” ' 

From the afore:aid observation, as well. as- 
from the fac: that the plea of undae.1ofl renee ... 
and {rand was. d.stinetly. raised: in..Isiue .. 


(8) 22 0, 324; 22 L A, 4; 6 Sar, P, O, J, G15; 11 xi 
Deo, (N. 8.) 218. 
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..No. 8,.it. is contended that itis open to the 
‘plaintiffs to show that the dconmenta in 
question were affested by undue iz flzonae 
and fraud, although they had raised &be plea 
of incanity, in the plaint. The question as 
to whether the plea eculd or ecald not prop: 
erly be taken, however, becomes immatorial 
Inasmuch as upon the fasts found the plea 
has not been substantiated, 

. " The plaintiffs then atteckod the transactions 

“Aas  bsing benamt and as. nof having 

been asted upov. There is nothing to show 

«thatthe transectiong wera fart? aud cit ous 

' In any-way. ‘No motive has been suzge:tod 
for imdad Hussain to ex-enty these farei 

. doeuments. lt is not rad that be waa 

Involved in'debts and chat he exoauted tsare 

“ doeamentsin order to protest his properijio3 

^ from being ssized by hia eraditor aa ia usually 

..£he.case.in f-ri transas!jons,. It hes celso 
snot- been- shown thas he was ill-ci:psted 

+. towards his. other cons and tbag the dosu- 

“mentes in question were executed in order to 
deprive them of their legal shares, N3 
motive bas, therefore, been shown for hig 


.»exesuting -the - documents ' in question 
fart? in the name of Abdul Azz or 
“the defendants in the ease. No donbt, 


‘ihe acquired some properties between the 
2nd of Ostober 1905 and the luih of 
_ November 1907 in the farzi name of his sons, 
“Abdul Azz and Abdu! Wahab, (vide 
"Exhibits F and 11). Bu: this is differens from 
' transferring: his own properties as farzi 
' trars«etions. Reliancs has been plased upon 
" Exhibit 17, dated the 25th of May 1968, an 
application made by Abdul Aziz for regisira- 
' Won end mutation of his name. with xrespaet 
+ ta'10-piea: share in Shankerpur Lila based 
‘= mpnn Exhibits 3, 86 and 7, The statemant 
relied upon relates only to Exhibit F, dated 
‘‘the 25th September 1907, whereby imdad 
*'Hussain'had acquired t-anna in Shankerpur 
' Harbans and Shankerpur Aiyaama and 1-pie 
‘in- Shankerpur Lila in the farzi neme. of 
“Abdul Aziz, The other documents (Exh:bits 
' 8 and 5) although referred to in the appli. 
` gation have not been declared to be farzi 
" Therefore, instead of helping tha plaintiffs 
the dosuments in question are againss tham, 
*'for when Abdul Aziz stated that Exhibit E 
"""waS furzi tha fasi that he does not mention 
?-that ^ Mxhibits 3, 4 and 5 aro also 
farsi goes to show that the istier were not 
farsi. 


- 
* 
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The next document relied upon is Exhibit 
24, the  Tunsikinimah, or the deed of 
revocstion, dated the 18th January 12 3, 
This dosument does not declare Exhibits 3, 
4 and 5 as furet bat secks to sat aside the 
exchacge of the properties by Exhibits 4 and 
5on the ground thai there was breach of sovg. 
nent, inasmuch as Abdul Ag z had stated that 
tha properties given by him in exehangs. to 
Imdad Hossaia were free from ensumbranee, 
waereas it was discovered that there was a 
mortgage on those properties of Hs, 2,000, 
In this Tan: hüamah, na doubt, the dosu. 
ment: Ezüibits 6, 7; 8 and 16 were deolared 
to be ferzt, Tho plaiatiifs, howaver, attack 
this Tansikknimak also as being fired and 
ezasu:ed on acsva.¢of the undae 11,4 engg 
exercised by defendants Nos, 6 and’? ovar 
Imiad Hossain and as baing nuli and voilon 
account of Imdad Hossain being insane: vide 
paragraphs 16 and 17 of tne plaint. In the 
faeces of the pleadings in the case ic ig impos- 
sible to hold that the doeuments exscuted 'by 
Imdad Hossain previous to tne Tung chnam 1h 
were furzi, 

It appsara that the documents in qusstion 
were asied npon, inasmuch as the QOnalang 
fied by the defendants show that. Mohammad 
Yakob paid revenas of the thres Shanker 
para briefly sailed Shakri on kenalf cf Abdul 
Aziz. Tbe Saakri properties admittedly 
belonged toImdad Hossain.: Unleza these 
properties aame to be held by means of 
fixhibiie 3, 4 and 5, there is no reason why 
the Government ravenae should have been 
paid by Abdal Aziz, Madarpur Goa, the 
property which Abdul Azz gave ‘o Imdad 
Hossain in exehange under Echibit 4:in 
1907 was in lease with Marhaura Factory 
per pitta executed by Moulvi abdul Az, 
ai an annual rental of Rs, ,000 or Hs. 1,10J. 
Witness No. 6 for the plaintiff states that 
Abdul Aziz received the rent of it np to 1911 
and after Moulvi Imdad Hossain reoeivad the 
rent tili his death: in 1910, and after the 
death of Imdad Hossain his four SONE, DAME- 
ly, the two plaintiffaand defendants Nos. 6 
and 7 reesived the rent and that the: pluint- 
iffa had mortgaged their shars. to the 
Marhaura  Eitate. This evidenae elearly 
shows that Imdad Hossain gama to ba in pose 
session of these propartias and after his death 
his fone sons received their. shares: therein 


by inheritanse. The.-properties belonged to 


Abdal Aziz and unless. the oxghauge. per 


, properties. 
. plaint (paragraph 20) that they have got 


. by inheritanse., 
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Exhibit 4 was given effect to, the plaintiffa 
would not hawa recaivad any shara in thre 
Tae plaiatiffa admit in their 


their names registered in respect of Madar- 
pur Goa and Ohbandpura in &csordauss with 
the shares that Imdad Hossain got by 
exshange and whish after him they racaived 
There is, therefore, nothing 
to show that the documents ware benimi. 
On the other hand, the learned Subordinat: 
Jadge upon the evidente in the case has 
held that they were acted upon. The 
desds of gift in favour of Abdul Aziz 
and his sons seam to have been asted upon. 
Therefore, Issues Nos. 7 and 8 were properly 
decided by the Oourt below against the 


. plaintiffs, 


The learned Subordinate Judge also held 
that the suit was barred by limitation. The 
plaintiffs’ ease is that the dosuments were 
null and void inasmueh as Imdad Hossain 
was of nosound mind. They claim their 
right in the property by inheritanse as heirs 
of imdad Hossain who issaid to have died 
on the 26th of January 1915, The suit is 
said to have been instituted on the Lith of 
July 1915. So, if the doouments were null 
and void on account of insanity of Imdad 


. Hossain, they could not stand in the way of 


_ the plaintiff's saeceeding to the properties ag 


i 
* 


‘to be banami or fictitious, 


heirs of their father. The same result would 
hava happened if the doouments were held 
The plaintiffs 
need notin that ease have the documents 
set aside, and the suit wonli not ba barrad 
by limitation, in acsordancs with the prin- 
ciple enunsiated in the ease of Bijoy Gopal 


- Mukerji v. Krishna Mahisht Debi (9). 


1 


.lt 1s, however, urged toat the suit of the 
plaintiffs is barred by the rule of three 
years’ limitation under Art. 91 of the 
Limitation Aet in so far as the deeds ara 
impugned on the ground of undue infla- 
enee or fraud. The question besomes only 
of an.acaiemie interest in view of our find- 
ings on the merits of the ease ani does not 
sall for any serious sonsideration, 

Agreeing with the view taken by tha 


- Gourt below we dismiss the appeal with 
- gosis, 


ADAMI, J.—I agree. MP 
W. 0. A, È N. H. Appeal dismissei, 
(9) 840. 329 110, W. N. 424: 5 C. L. J. 834; 9 Bom, 


: L. Ra 602; 2 M. L. T, 133, 11 M. L, J. 164; 4A, L, J. 
' 839,24 1. A 87 (P. OX 


U “(load 


NAGPUR JUDICIAL COMMISSIONER'S 
URT, me 
Seooxp O.vin Appaac NO. 435 or 1921. 
July 10, 19292, 
Present: —Mr. H hfax, A. J. C. 
RAMBILAS AND AsOTaEu—D «FRNDANTS 
Nos, 1 AND 2— APPELLANTS 
: 6*8U8 
LAXMI NARAYAN AND OTH£s8— PL AINTIFEB 
AND DEFENDANTS O3 4 AND 3—RHeE PoupEvTS, 
Transjer of Property Act (IV of 1862), s BG 
Mortgage-—Sums expended for repairs or improvements 
~—Agreement to pay at time of redemption —Agreement, 
whether compulsorily registrable~-dAdmisatbility of 
document for collateral yur pose, 


An agreement to pay “at the time of redemption” 
all sums expended by the mortgagee on the repair 
or improvement of the mortgaged property, could 
not, in view of the provisions of section 64 .of the 
Transfer of Property Act, be considered to be a 
transaction creating an intere tin immoveable prop- 
erty so as to be compulsorily registrable But 
even if it were so held to be compalsorily regis. 
irable, the agreement would, even though unregis- 
tered, be admissible in evidence for the collateral 
Aus of proving the mortgagor's assent. ip, 88?, 
co < $ 

Gangabisan v. Tukaram, 2 Ind. Cas, 244; 5 N. L.R, 
70 at p. 74, followed, 2 

Appeal from a decree of the District Judge, 
Bhandara, dated the 16th June 1921, in 
Oiv:] Appeal No. 31 of 1921, l 

Mr. Hrachshah, for the Appellant, , . 

Mr, D T. Mangalmurti, for the Re pondents. 

JUDGMENT, —It is, perhaps, forinoate 
that the appellant has removed what is 
ealled the “iron lattice”, though it has been 
held to be incapable of separate possession 
and enjoyment, from the mortgaged preniises, 
and that the opposite party has agreed. to 
abandon ali claim to it. Otherwise, it would 
have bsen nesessary to discover what manner 
of thing it ie, whish it is quite impossible 
to do from the resord at present. The mort- 
gagee’s only other complaint is, that the 
inereased rent payable by him an aceount of 
the sosts of the additions and improvements 
to the houss has been assumed to be equal 
to the interest of all the money he spent on 
the house, As a certain amount was spent 
on repairs which were not improvements or 
additions this is obviously not right. It. ia 
admitted that the inc:e.se of rent may fairly 
be taken as equal to the interest on, the 
monsy spent on improvements and additions. 
Bat the mortgagee is entitled to interest on the 
sums whieh he as tenant lent to his landlord 
for repaira whieh did not enhance the letting 


a" ig 
Vol, LXVIII] 
BAIJNATH SINGH t. BRIJRAJ KUBR, 


valua of the house but merely kept that 
valaa at its former level. Forths appellant 
it was stated that he spent Rs, 105 10-0 in 
four different sums on saah repairs and that 
the interest on them calsulated from the 
dates of expenditure to the date of suit 
amounts to Hs. 68 8.0, The learned Pleader 
for the respondents-purshasers admits that, 
if we assume that the expenditare alleged 
hes been proved at all, whioh he denies, these 
details are correct. 

2. The eross objection attacks the findings 
of facts that Exhibit D-2 was eresuted on 
the day on whieh it purports to have been 
exesuted and is a genuine doeumen?, and that 


the R3.371-0 9 mentioned in that document: 


and a farther sum of Rs. 75.8.0 were astually 
spent on the repaira and improvements of the 
property. No single valid reason was, how- 
ever, advansed in argument to support either 
contention and the two fiudings must stand. 
The main sontention on behalf of the respond- 
ents, however, is that Exhibit D-2 is a 
dosument whish purports or operates to 
create, or at least declarer, a right to immove- 
able property of the valus of more than Rs. 
100 and, therefore, required revistration. In 
. its terms it is no more than an agreement to 
pay atthe time of redemption" all sums 
expended by the mortgages on tbe repair or 
improvement of the mortgaged property. It 
neither creates nor deslares any right to add 
thosesums to the prise of red: mption. That. 
right is created and deelared by seetion 63 
of the Transfer of Property Act. The assent 
of whieh that section spesk: may be oral or 
even tasit, whish would be impossible if it 
sould bs said to bea transaction ereating 
an interest in immoveable property. In avy 
case, even if the dosument was eompulsorily 
registrable it eould be used for the eollateral 
. purpose of proving the mortgagor’s assent 
as was held in Gangabisin v. Tukaram (I). 


3. The learned Pleader for the respondents - 


further urged that as thea zresmeünt embodied 
in Exhibit D 2 was betweenthe mortgagor and 
mor:gagee it eannot bind the purehaser of the 
equity of redemption. As no reason that i 
sould understand was put forward in support 
- of this somewhat startling proposition I am 
unable to diseuss the matter. The deeree 
of the lower Appellate Court will be modified 
: by the addition of Rs, 68.8 0 to the price 
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of redemption stated in it, The plaintiffs. 
respondents will pay all the eosts of their 
cross-objection and thirteen fi'teenths of the 
total costs of the appeal, the remaining bwo- 
fifteenths baing paid by the  appellants, 
Costs in both Courts below will be paid as 
already ordered and the amount payable by 
the plaintiff respondent to the appellants will 
ba added tothe prica of redemption. The 
data for relemption will be the 5th of 
January 1°23, 
W. C, A, Ê N. H. 
Decree modifed, 


PATNA HIGH COURT. i 
Fiast UiVIL AFPE AL No, 143 or 1919. 
July 7, 1922, 
Present :—Sic Dawson Miller, Kr., 
Ohief Justice, and Justiae Sir B.-K, ^ 


'  Malliek, Kr. "S ta 
Babu BAIJNATH SINGH AN» oTBERS — 
ÁPFELLANTS 
versus o 
Musammat BRIJRAJ KUER AND OTHERS 
- — RESPONDE Ts, 


Transfer of Property Act (IV of.882), s 12n— 
Attestation, mode of —Docwment, proof-of, waived. — Effect 
of waiver, 


The attestation of a document to be valid under 
section 148, Transfer of Property Act, must be 
au attestation of the execution of the document seen 
by the attestor, and nob merely attestation. of the 
exeoutant's acknowledgment or admission of ita 
execution,  [p. 392, col. 2.] 

Formal proof of a document when it is required to 
be proved in a certain way may be waived hy any 
of the parties whose interests it may affect, but 
such waiver would not affect the legal character of 
the dooument, [p. 392, col, 1.] . 


Appeal from a desision of the Offsiáting 
Subordinate Judge, Sesond Court, Shahabad, 
dated the 7th April 1919, E 
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Messra: 8. M. Mullick M. Prasad, L. K. Jha 
and S, Dayal; for the Appellants. 
- Messrs. S. O. Militer and S. Saran, for 
the Respondents. 


JUDGMENT. 

Mitrer, O. J.—This is an appsal . by 

some: of the defendants froma deoree of 

- the Officiating Subordinate Judge of Shababad 
pronouncing in favour of the plaintiffs’ title 
under a deed dated the 14th Maroh 1917 
exconted by their mother Musammat Bhagela 
‘Kuer, eonveying a half share in her property 
to the plaintiffs and declaring an earlier gift 
by Bhagela Kuer under an instrument dated 
the 7th January 1:08, sonveying the bulk 
of ber property to her grandsong, nul and 
void. 

The plaintiffi who are the respondents in. 
this appeal, are the two ycunger daughters of 
the late Babu Raghunath Charan Singh and 
his widow Bhagela Kuer. The principal 
defendants in the suit are Musammat Dharam- 
raj Kuer and Musammat Obhabi Raj Kaner 
(defendants Nos. 1 and 2) who are sisters of 
the plaintiffs, Mahadeo Singb, Inderdeo 
Singhand Tilakdhari Singh(defcndants Nos. 3 
to 5) who are sons of BDharsmraj Kauer, 
and Baijnath Singh, (defendant No. 10) 
the husband of Dbaramraj and Ohhabi 
Raj. 

The: ‘defendants. Nos. 6 to 9 are. other song 
of Bajinath S.ngh, The defendant No. 1), 


Musammat Kowla Kuer,- is the WA Ai ma 


of the plaintiffs;and the first-two defendante, 
being the widow.of their deseared brother, 
Bashu Singh. The-defendants Nos. 12 to 18 
are-transferees of: some of the property in 


guit from the defendants Nos. 3 to 5 and the. 


defendant: Nox19 Musammat& Bhazela: Kuer 

at ië thotmotheitof : the» plaintiffs and the- first 
two defendante. 

. . The plaintiffs do.not deny. that. the earlier 

4 gift.0f 290% wasexeduted by: their mother, 

^ Bhagela: Kuer; “but -eontend ' that: she signed 

‘sahé same under - the- ‘impression’ that it was a 

"gift'of her property in favour. of her four 

. daughters in-equal shares, and that-her Sigs 

^mainrewas ‘obtained’ bythe -fraud -of Baij 

Nath Sitigh; the husband "of their sister 

* Dharamrajy who-falsely. represented. that the 

document wasa gifb in favour of her four 


daughtars in equal -shares in. accordance _ 


with her expressed inteniion, whereas in 
fash it was a gift of the bulk of. tha 


t 


properly to the three sons of Baijnath 
Sisgh and Dharamraj, his wife, a small 
portion only being conveyed to the: other 
three daughters. and to the daughter-in- 
law, Kowla Kuer. They claim that the 
giftof January 19085 be deslared void and 
inoperative and that they may be given 
possession over a half share of the property 
in accordance with the instrument -of the 
14th March 1917. 

The appellanta deny the alleged frand and 
contend that ths instrament of 1908 in fact 
carried out tha’ expressed wishes of their 
mother and was read over to and understood 
by her before exseution, They further con- 
tand that in any case the gift of 1708 was not 
void, even if if did nct express the intentions 
of the donor, Lut voidable only, and that 
the plaint ff: cannot maintain an astion on 
the later deed until the earlier one is sst 
aside, and as the donor, Bhagala Kaer, was 
not a pliirtiff and had not sued to have it 
set aside, the snit should be dismissed, They 
have raised a further point in this appes: 
whish does notappear to have been speaifiea!l. 
ly raised before the Trial Oourt, namely, that 
the- instrument of the 14th Maren. 1917, 
reload on by the plaintiffs, was a gift, 
requiring attestation by two witnesses, and 
is not admis.ible in evidenee as none of the 
alleged attesting witnesses had bean salled 
to prove it as required by rection 68 of the 


. Bvidenes Act, and further that evan. if ad. 


mitted as evidence the doenment icself 
did. not purport to be and was not prop. 
erly attested. "They further raised a, ques- 
tion of estoppel, 

The learned Offisiating Subordinate judés 
bafore whom the ease game for trial. held 
that, if the fasts alleged in -the plaint 
were proved, the gift of. 1908 would be void 
ab imitto and that ib would not be neeessary.in 
Bueh eiroumstancas to -have it ‘set aside 
before the plaintifis eould assert their title 
under tite later instrument. He farther 
found that the signature of -Bhagela Kuer 
was obtained by the fraud-of her son-in-law, 
Baijnath Sirgh, and did not -exprass- her 
intentions and that she never sonsented 
thereto. He further found that Musumuiué 
Bhagela Kuer between 1908. and. 1917. had 
ng. knowledge of tha real sontents of the 
earlier document, and. that no oiraumstanees 
had been made out whioh would operate as 
a bar to the suit by way of: estoppel 
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arising from the eondust of Bhagela Kuer. 
He asaordiugly found in favour of the 
plsint:ff; and awarded them possession of a 
half share in the property under the deed 
of LOL? together with mesne priiis subject 
to certain maintenanee eharges and subj-ct 
to a eonveyanse of Mouza Ghanti to the 
defendants Nos, 12 to 18 under a dead of sale 
dated tha 22th Marah 1914 which was found 
to ba for legal nesessily. 

From this decision Batjnath Siogb, his 
wife Dharamraj, his sons Iderdeo and 
Tilakd hari aud his grandson Rajaswar Prasad, 
the son cf the defendant Mahadeo Singh, 
deceased, have appealed. 

Baba H4ghunath Charan Singh, the hua. 
band of Musammat Bhagala Kuer, died in 
the month of July 1907 leaving property 
in same 20 villsg.s the inanme from whish 
is alleged to about Rs, 8,000 per annum. 
He also left debts amounting to over 
Re. 80,000. H:s only son Bicshu Singh 
had died some 48 months before his father 
but in addition to his widow he left surviving 
him the four daughters already referred 
to. Raghunath Charan Singh wan grestly 
affliated and suffered much mental distress 
by the death of his only eon and there 
ean beno doubt that bis death was bastened 
if not direetly due to -hbis bereavement. His 
widow says that if was the eau-e of his 
death. The deseased son left a widow 
Musammat Kowla Kuer who has bean added 
as one of the defendants in the suh, Bhagela 
Kauer, as Lezt heir to her husband, sne:seeded 
to his property takug a Hindu widow’s 
estate, The eldest daughter, Dharamraj, 
was at the time of her father’s death the only 
married daughter, her husband being Baij- 
nath Singh, the defendant No, 10. She 
and Banath had at that tims three s'na 
Mahadeo Singh  deseased, Inderdeo and 
Tilakdhari, but o:her sons were born to them 
. before the institution of this suit and were 
made defendants. Oa the death of Ragbu- 
nath Olaran Singh, Baiinath Singh with his 
wife and three ahildren left their home in the 
United Provinces and went to live with the 
widow Bnagela Kuer at Barauna, and at her 
reques', B:ijoato took over the management 
of the estate and transacted all basinass on 
her behalf, she being a pardanash:n lady. 
Before tbis, however, it appears that Dharam 
raj did from time to time after her brother 
Bachu's death live ywith.-her ehildren in her 
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father’s house at Barauna and hor third son 
Nilakhdart waa bora there in 1907 during her 
father’s lifetime. 

Tt is the appellanta” ease that Raghanath 
Singh hada great affeation for hia grand- 
sons and after his sone’s death frequently 
expressed & desire to make over his property 
to them after making soma provision by way 
of mainteranca for histhree younger daughters 
and hia daughter-ia law. He was &uxious that 
his debta shouli be dissharged before his 
death but was not in a Gt condition to attend 
to busines: andthe grandsoas were to ba 
charged with the liquidation of his debts out 
of the estate in their hands, and thus he 
would be relieved from the burden of debt 
whiah unless disshavgsd wold milttate 
against his happiness ia the next world. It 
is also suggested that Raghunath was not on 
god terms with his gofias and was afraid 
that they might endeavour to obtain the 
property and involye the estate in 
litigation after his death if mo aettle- 
ment was made, whieh was another raason 
for wishing his property to bs settled 
upon his male descandants. Raghunath 
himself had made thie suggestion to Buij- 
nath about three months after his son's death 
and had cent his nephew Bhuneshwar Singh 
to take him and his family to Barauaa. 
His wife and his two a2rs did in fast go to 
Baraunsa at that time and the third son Tilak- 
dhari was, as stated, born there. Baijnath 
himself went there threa or four months 
later, Raghunath mada no secret of hia 
desire that tha prop-rty 830uld bagiven tothe 
three grandsons and aacording to the appel- 
lasts he named the Mouzzs to be given to 
each daughter for their maintenance and 
expressed a deri also that something 
should be given to the daughter in law but 
no dosument was exesu:ed in his lifetime, 
in January 1:05, about six months after 
Ragbunsth’s death, a draft deed was 
prepared by a Pleader named Narsingh 
Sahai who went to Barauna to take iInstroe- 
tions from the widow fur that purpose, 
Acsording to the appellants, both the draft 


‘and the fair eopy prepared cy the se.ibe, 


Shyam Charan Lal, were read over and 
explained to Bhagela Kuer who approved 
them and the dosument was executed in the 
presense of fourattesting witnesaes on the 
7th January 1508. The document recites 
thatthe. disposition made therein was in 
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escordance with the wishes of the donor’s 
deeessed husband who, during his lifetime, 
bad expressed a wish that property yielding 
an annual income of Rs, 300 should be given 
to his daughter in law, Musammat Kowla 
Kuer, for her maintenance during her life, 
and that property yielding an annual insome 
of Rs. 600 should be given to eaeh of his three 
unmarried daughters and the remainder to 
hia three grandsons Mahadec, Inderdeo and 
Tilakdhari and adds " that as my husband 
Baba Raghunath Charan Singh died without 
exesuting any deed in the above terms sa 
desired by him, he atthe time of his desth 
instrusted me to exeaute a deed in the terms 
desired by him.” It further reeites that tae 
doncr is confident that her said grandsons 
ard daughters will properly serva and 
maintain her and remain obedient to her 
during her lifetime and at her death will 
perform her funeral eeremony in a fitting 
manner. It then gives a life interest in 
Monza Ismailpore, Kalan II, to her daughter- 
in-law, Musammat Kowla Kuer, and to her 
daughter Chhabicaj a life interest in Mcuza 
Parbatpur with remainder to her sons and 
grandsone, if ary, to her davghter Brij Raja 
similar interest in Morz» [smailp sre, Ks an 
J, and to her daughter Girj Raj a simuar 
interest in Monzas Kota and Jagdispoce. 
Tha balanse of the esiata is given to 
her eldest danghter Doa1amraj and ber three 
sons . Mahadeo, Isderdso and Tiakdhari 
Singh. The grandsons are charged wth the 
obligation to pay up :mmediately ali debts 
whish are at present standing or whish 
would be sontracted hereafter, by sale or 
by any other transastion or by any other 
possible means so that the whole of the 
estate left by her husband may after 
liquidation of the debts remain free and 
unencumbsred. They are also sharged with 
the expences connested with the merriages cf 
the three your ger daughters whioh ars to be 
paid out of the insome of all ihe elagas, Trey 
are further ehargei with the main;enance of 
the widow and the expsnses of her funeral 
&eremony and the pertormanes of the Gaya 
Saradh of her husband jJn a fitting manner, 
They are further charged with the somple- 
tion of a temple whieh her husband had 
begun to build at Barauna and with the 
installation of the image of the deity Sri Sri 
Sheo Maharaj and the performaucaof the 
puja ete, Bhagela Kuer was illiterate but 
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at her request her tame was written by ar 
old servant of the family, Prathan Ajodhys 
Prasad, sines deseased, 't is witnassed by four 
witnesses, three of whom were call.d atthe 
trial and is certified by the scriba who was 
also called as a witness, to haye been read 
ont and exolained tothe exesantant, Ib was 
registered at the residence of Bhagela Kuer 
on the 12th January in the presense of the 
Sub.Regisirar  befora the  exeeutant who 
admitted execution and who was identifisd 
by her nephew  Bhuneshwar Singb, her 
sister’s son, On that oceasion her signature 
was also made by the pen of Ajodbya Prasad 
and Bhagela Kusr made herthumb impres. 
Bion on the document. On the 26th January 
an apolisation was mide to enter the names 
of the donees in Register D in tha Land 
Registration Department. Anobjestion was 
filed by one Rajinder Naraia Siagh, a gotia 
of Raghunath Oharaa Singh, on the i2th 
Maroh 1906 elaiming that ns hai bean 
adopted by ths desessed in January 1907 
after the death of his only son and was 
entitled to hava his name registerad as the 
owner of the propsrty. Witnsases were 
sal'ei both on behalf of the applicants and 
ou b:h»lf of the objecior ia thase proesed- 
ings. Ona that ocsasion the deed of gift was 
pat in ovidenss aud proved hy two of the 
attesting witnesses and by Ajodhya Prasad 
aud tha execation of tne dvsei wasin faet 
admitted bg the objeotor. His claim to have 
bsenadopted ty R:gtouath Oharao singh was 
not supported by any credible evidence and 
his objsetion was dismissed ard the peti: 
tioners’ names were entered i3 the Register. 
In Angust 1908 Musamnat Bhage:a Kuer 
exeanted & mukhtarnama  eonsti u ing Baij- 
nath Singh her general age t. Ths dica: 
m nt recites the gift previously made in 
Januiry that year to her gradsons and 
daughters. In Septembar 1910 upon a 
petition to the Distrist Juige of Arrah 
Musammeat Bhagela Kauer was appointed 
guardian of her three grandaons Mahadeo, 
Inderdeo and Tilikdhari, and the properties 
ia the porsa: sion of the miaors under the dee 
of gift are therein referred to and set out 
in dstail in the Sebedule. In March 1213 
Mauza Ghanti Birgawas. one of the prop- 
erties transferred to the grandsons under 
the deed of gift, was sold for a sum of 
Ra, 17,000 in order to pay oif sertain 
existing debis, This docament was exosuted 


‘Vel. LXVII] 
BATJNATH SINGH U, BRITRAY EUER, 


by Bhagala Kaer as guard'an of her three 
minor grandsont, she haying previously 
obtained sanstion from the Distric' Jadge 
of Arrah to cell the property. In May 1915 
the D strict Judge, not baing satisfied with 
the manner in whieh the property was 
being managed by the guardian, devutel 
Mr. H.T Christian, the Sub- Divisional Offiser 
of Bhabua, to proeeed to Barauna and make 
enquiries and raportas to the appointment 
of another guardian of the minors’ properties, 
Mr, Christian, who has bean aalled as a 
witness on bshalf of the appellants, proseeded 
tis Barauna, his instrustions being to erquira 
into the ascounts and to recommend a 
manager in consultation with Bhagela Kuer, 
He had an interview with that lady and 
also with Baijnath Singh. Hoe diseusted 
with Bhagela Kuer the question of appoint- 
ing @ manager of the minors’ prop»ríy and 
she expressed a desire to have Baijnath 
Singh appointed manager adding “ Yih log 
xa chie hai” from which I think it may 
reasonably ba inferred if this evidanc) is 
aseepted, and I see no reason for rejeating 
it, that Bhagela Kuor at that time consi. 
dered the property as bslonging to Baijnath’s 
family. Mr. Ohristina made a report that 
the inc,ms of the estate was about 
Rs. 4,300 a year exelusive of the rents of 
villages already assigned to debiors under 
usafrustuary mortgages and mide certain 
Sugges‘ions as to reducing: expenses and 
providing for paying off the debts. Ae 
states that the late guardian Bhagela Kuer 
had given a very low estimata of the incame 
from the lards and it seems obvious from 
this that she must have discussed the income 
of the property of ker grandsons of whom 
she was the guardian. 

It is quite obvious from the facts which 
I have jast stated that if Baiynath Singh 
wilfully deseived his mother in-law into 
making a gift of her property to the grand- 
s028 be, at all events, toszk no measures 
to eonseal the faet. Hivergthing was done 
openly, the dosument was registered, serv 
ants and membera of the family were 
parties to it insluding the nephew of Bhagela 
Kuer, She herself was also appointed 
guardian of the minor grand-shildren, and 
When some of the property was sold ta pay 
off the debts, it waa she who had to exscate 
the sonvegane3 in whish a resital of the 
gift appears, -Itis noi disputed by Bhagala 
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Kuer that she exeauted the dosuments but 
she contends that she was entiraly tgnorant 
of the contents of any of them. The names 
of the grandsons were also entered in the 
register in the Land Registration Depart- 
ment, a fast whish sonld not well be 
sonsealed from the gotias and the other 
maimbers of her family, and indeed this 
registration was objected to by Rsjinder 
Narain Singh who claimed to have been 
adopted by Bbagela Kusr’s deseased husband 
and preferred his slaim in open Court. 
When a Hindu landowner dies without male 
issue and his widow makes a disposition of 
the property followed by a mutation of 
name3 inthe Land Registration Department 
the fact very soon basomes known to the 
gottas and other kinsman of the deceased, 
as in fast happened ia ths present case, aud 
it would appear that if Bhagela Kuer’s 
evidensee is trae she alone of all her kinse 
men and servauts was ignorant of the real 
nature of the transaction. The learned 
Sabordinate Judge, howavar, has come ta the 
eonclusion that a fraud was perpetrated upon 
her and that she was not aware, until many 
years afterwards, in 1917 of the eontents of 
the instrument exsented by her in 1908 
and it will be necessary to eonsider his 
reasons for arriving at this seonclusion. 
Before doing so, however, it would ba son- 
vanient to stata how it was that Bhagela 
Kaer eame to make a different disposition 
of ber property in the yaar 1917, 1n 1913 
Baijnath Singh “took as his smesond wife 
Ohhabi Raj, the sister of his first wife. The 
two younger girls wera at that time une 
married but in 1916 they wera marrisd to 
two brothers, the sons of Babu Raghuraj, 
Singh residing at Narkhoria nob far from 
Barauna where Bhagela Kuer lived. One 
would expeat that before the marriage of 
his sons Raghzraj Singh would make en». 
qutries as to the proparty or prospeeta of 
his fature daughters.in law whose father had 
died without male is:u» Nothing of the 
sort, however, acsording to Raghurej’s 
evidenca, appeara to have been done, and 
the marriags of his sons took placa in July 
1916. The negotiations for the marriage took 
two or thres months bafore completion and 
he says that his elder brother condusted the 
negotiations on his bahalf and he knew 
nothing abont them. He further says that 
ho knew no detaila about the proporty and, 
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‘Musammct Bhagela Kuer had any properties. 
Ín February or March 1917 he went on & 
visit to Bhagela Kuer at her house and 
was informed by that lady that half the 
property bslonged to her two younger 
daughters and the other half to the wives 
of Baijnath. He then asked Baijnath, under 
whose management the estate was, to parti- 
tion the properties aod explain the asccounts, 
but he refused to do s3. Bhagela Kuer also 
asked him to divide the propertie», but 
upon his refusal a sopy of tha Aibanama 
of 1908 was sent for, whereupon the Musam- 
mat learüt for the first time that the major 
portion had been given to the sons of 
Baijnath,- She thereupon sent for a Pleader 
and executed the baznama transferring one. 
half of her property to her younger daughters 
Brij Raj and Girj Raj This document is 
dated tbe l4th Mareh 1917 and is the foun- 
dation of the plaintiffs’ titla in $bis suit. 
It purports to sell and convey the half of 
the entira estate of her dessased husband 
in which she has a life-interest and which 
is said to be worth Rs, 12,060 to her daugh 
ters Brij Raj Kuer and Giri Raj Kuer as 
well as thd right of institating a suit for 
the eaneellation of the previous gift. 1t then 
states '" whereas in sonsidera:ion of sePVvica 
and of obedierice of the aforesaid daughters 
as well.as in view of their baing the re- 
versioners L gave up and remitted the 
consideration of it, and msde them owners 
in my plaee'and put them in possession 
of the vended property". ib is signed by 
Musammat, Bhagela Kuer by the pen of 
Babu Rampati Singh and purpors to be 
attested by four witnesses on admiasion by the 
exesutant, it was registered on the 29ih 
Marsh 1917, l 
The sase for the plaintiffs (respondents) 
resta mainly upon the evidenee of Raghuraj 
Singh, the-fatherin.law of the plamtiffs, 
and Bhagela Kuer, their mother, and I may 
say at onee that the evidenae on both sides 
is unsatisfactory and open to serious scri. 
tisism, I have already referred shortly to the 
evidenee of Raghuraj Singh and have pointed 
ont how he professed to ba somplately 
igaorant &s to the prospects of his daugütera- 
. in.law before their marriage, He admits, 
howaver, that before he went to see Bhigela 
Kuer atter théir marriage, that lady had 
bold him that she had made a gift of the 
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proparty and he states that he did not ask 
her anything about possession of it. Ha 
gays he came to know after the batnama 
in favour of his daughters in law was .exe- 
cuted that the village Ghanti already referred 
to as having bean sold to pay off some of 
the debts, had been disposed of, but he 
did not enquire from anybody who was in 
possession of it before filing the plaint 
which was verified by himself, The plaint 
nevertheless impleads as defendants the pur- 
aehasers of that village. Moreover, efter 
obtaining a sopy of the deed of gift of 1908, 
he saya that although he saw the names 
of the attesting witnesssa thereon, he never 
made avy enquiries from them or anybody 
else as to its exeention, nor did he ender- 
vour, as one might expect he w»ull, to verify 
the story of Bhagela Kuer from thoss per- 
sons. Ha was asked in cross eximination 
as tothe witnesses to the dosument of 1917 
relied -on by him, and on beiog asked 
whether they had some to give evidence 
replied that they had not. Bhageli Kuer 
in her evidense states that her husband did 
not say anything to her during his lifetime 
in canneation with the disposal of the prop. 
erty. Af.er his death she wanted to give 
it to all her four daughters and asked Biij- 
nath Singh to get a doaument prepared. 
She did not express her desire to arybody 
else. She states sbe did not have the 
dosument read out to her. She does not 
in terms say that Baijnath Singh or any- 
body else ever represented to her what 
was in the doenment or that ib earried out 
her wishes, bat sigaed it withou* having it 
read out, and, apparenly, without making 
any  enquiies, She denies all knowledge 
of Pradtan Ajodkya Prasad who wrote her , 
name for her on the dccument or of the 
witnerses who signed it although it apoeara 
to be clear from the evidense of other wit- 
nesses that they were servants or members 
of her household. -She says she does not 
resolleot if the Su5-Registrar questioned her 
as to whether she had vot the hibanama read 
out to her but she put her thumb impression 
on it, She admits that Bannesh «ar Singh, 
her nephew, who identified her was pra- 
Bent on the oscision, and, alticagh he 
lived in her hoass uatil his death in 1214, 
she never askei him or apparéatlg any. 
body else as to what was writtda in the 
document. — Sho. further says that she 
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does not know she was appointed guardian 
of her minor grand-ehildren by tbe Dis- 
trist Judge and that Mr. Christiav, the 
Sub.Dvisicnel Officer, rever eame to her 
"bonse or ssked her srythibg in connestion 
with the mensgement of the estate, It 
ig impossible to aecept thin Jast statement 
in the face of Mr. Christsain’s eviderse 
ard hia repert to the D's'riot Judge after 
‘his visit, She further saya that she does 
nof reaollect whether the Pleader Narsingh 
Sahai eame to ber house in sonneetion 
with the draftirg of the doeument. After 
.8ome pressing she admitted that she knew 
about the sale of Morza Ghranti. There 
are FO many ' imrrobabilities in the story 
of these iwo witnesses that I sannot but 
feel great hesitation in frorepti-g the truth 
of their story. The evidenee of the appel- 
lant’s witnesses, however, is also in many 
respects open to serions crificitm. One 
reason sesioned for questioning the bena- 
fides of  Beijnath Singh is that in the 
maragement of the property he seems to 
-have neglested the interests of the plaint- 
iffs and given preferense to those of 
hia wives ard children. Although the 
Mousos travsferred to the plaintiffs under 
the deed of gift were entered in their 
names, and  suifs, when necessary, were 
instituted in their namə, no separate 
acccunts were kept and rome cf the pro- 
seeds of the prorerty sold wera . used in 
paying off the eherge upon Parbatpnr, the 
property of Obbabi Raji, whilet that of 
the plaintifs was left eneumbered. I6 
also appears that in the list of debts due 
frcm tbe estate. entered in the Schedule, 
when tbe eertifeate of guardianship waa 
applied for in 1910 there is an item cf 
Rs. 3,600 due t» Rejdari Singh, one of 
the younger sons of  Baijnsth. This is 
said fo be due under an unregi«tered hand. 
note dated the 22nd Marah 1906.  Baij- 
nath explains this by saying that it was 
a ‘debt due to his wife, Dharamraj, bat 
stood in the name of his son who could 
ssareely have been a year old in 1310 and was 
not born in 1906, It is difficult, however, 
to believe that Raghunath Charan Singh in 
1906- would borrow money from his daughter, 
Dharamraj, on a band-note. If is just 
possible that the money borrowed was 
really that of Baijnatb, her husband, and 
that the transaction took plase in her name. 
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Unfortunately, however, the matter was not 
further enquired into in eress examina- 
tion and, although it may be sapa^le of 
explavation, it is a matter of some sus- 
picion. It also appears that the proper- 
ties given to the plaintiffs under the 
hibanama were mcrtgsged before the 
-dosument was exesuted and a further sum 
of Ba, 700 was subsequently raised under 
a garrethgt of Moura Jagdishpur belong- 
ing to Brij Raj, the money being used 
to pay the eosts of survey not only of 
that village but of other villages awarded 
by the deed of gift to the appellants, 
I thirk it may fairly be astumed that 
the whole of the propsrty was dealt with 
by Baijnath indiscriminately a* if the 
parties were a joint family and not en. 
titled to separate possession. This in it- 
celf, however, would be no ground for 
treating the deed of gift as proeured by 
deliberate fraud on the part of Baijnath, 
nor do I think it neesessarily follows from 
the  ursatisfaetory state in which the 
evideree was left, that the debt of 
Rs. 1,600 said to ba due to bis wife was s 
fiatitions transaction. These matters great- 
ly irflueneed the learned Judge in soming 
to a conelusion in favour of the respond- 
ents, Another matter, and one abont 
whieh the learned Judge appears to have 
been in error, also  influeneed him in 
arriving at his eonclusions, It appeare that 
a sopy of Register D showing the trans. 
muta'ion of names in respest of all the yil- 
ligesof the estate wes put- in evidense at 
the trial, From this the learned Judge eon. 
sidered that the villiges granted to the 
plaintiffs had been en.ered in the names 
of Baijoath’s sons. This does not appear 
to ba the eas, however, upon refarenca to 
the documentin question. Another reason 
which inflaenced the learned Judge in 
arriving at his conslusion was, that some 
of the appellants’ witnesses in giving de- 
tails of the wish expressed by Raghunath 
during his , lifetime to divide his property 
amongst his grandsons had mentioned 
the name of Tilekdhari as one of them. 
The learned Judge appears to bve been 
under the impression that Tilakdhari was 
not born until after Raghunath's death. In 
this respeet, however, the learned Judge 
was in error, as Tilakdhari was born in 
February 1907, some five months before, 
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his grapdfather's death as anpears from 
Exhibit 9, the petition for obfaining 
certificate of guardianship, and be was 
born in bis grandfsther’s house. The 
learned Judge’s mistake arises apparently 
from a passage in Baijnath's evidense in 
whieh be stated that he did not resollest 
the month or year of Tilakdhari’s birth 
‘but that it wae about a year after 
Asrar (June) in which his wife and child- 
‘yen same to Barauns, As a matter of 
fact it was about 8 months later, assum- 
ing that his wife and children went there 
iu' June. 

. Three of the attesting witnesses to the 
doeument of 1909 ag well as the tcribe 
were called.  Laehman Lil, one of the 
witnerses, who was a muísadii in the 
family, deposed that the draft was pre- 
pared by the Pleader Narsingh Sahai 
after consulting Bhagela Kuer, and 
that the draft was read ont to and ap- 
proved by her, that a fair sopy was 
afterwards made by the scribe and 
was also read out and exrlained to Bhagela 
Kuer in his presenee and that he and 
other witnesses attested it at Bhagela 
Kuer’s request. This witness also gave 
some evidence as to what happened 
bafore the Sub-Registrar when the deed 
was exesuted, He also states that Bhagela 
Kuer told the Pleader what her husband’s 
wishes had been and that the draft was 
prepared aseordingly. He deposed in de 
tail to varicus fasts to whieh I have re- 
ferred earlier and upon which tke appellants 
rely. He was eonfronted with an acrount- 
book of his own from which it would 
appear that he was not at Barauna on 
the day the doenment was registered and 
in stating what took plaea bsfore the 
Sub-Registrar he must have been draw- 
ing on his imagination. The assount book 
in question shows that eertain fees were 
paid to Narsingh Saha’, the Pleader who 
drafted the hibaname, and to this extent it 
corroborates the appellants’ story as to 
Narsing Sahai’s part in the matter. This 
witness, like many others of his eles; 
appears to have been prepared to give 
evidenee beyond that whieh his resclles. 
tion justified. Makadeo Sabr, a Deorhs 
gervan& «f the family and an attesting 
‘witnear, elso rpesk to the exeeution of the 
dosument and the reading out and explana: 
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tion of it to the executant. Hie imrrese 
sion was that ro property had been given 
under the hibsnama to Dbaramraj Kuer and 
he eays that if she aequired arytbipg it would 
not be in aescrderces with the direatiors of 
Raghunsth, her father. He also says that 
at the time of reading over the doeument, 
paragraph 6 which rela'ed to the gift to 
Dharamraj ard her children was not ex» 
plained in his bearing but that both tha 
draft and the fair copy were read out in 
his presente. Deoki Tewari, another wit. 
nese, cays he: became a witness to the 
doeument on the day it was registered and 
when the Sub-Registrar was present, and 
that the other witnesses were also present 
but he does net say that they signed it at 
that time Sham Saran Lal, the scribe, ssys 
he read and explained the eontents to the 
exesutant. He says ke read out the docu- 
ment to her on two oecasions, once bef re 
ecpying it fair, and the seaond time at the 
time of registraticn. and that the witnesses 
put their signatures on the doeument the day 
he copied it fair, He further says that tbe 
Musammat's Tame was written on it by 
Prsdhan Ajodhya Prasad on the dey the 
document wes registered and on beirg asked 
by the Court he stated positively that 
Pradhanji wrote the name of the Musam- 
moi on the margin inside the dccument on 
the day of regisiration before the Sub- 
Registrar, that he did not write the name 
anywhere elre on that dsy before the Sub- 
Registrar. From the deenment iteelf it 
appears that the name of Bhagela Kuer was 
writien tbree times by the pen of Pradhan 
Ajodbya Presad, oros a$ the alleged time of 
execution on the ?th January where the 
name appéars in the margin and twiee on the 
back at the'tims of registration on the 12th 
January, The first of the latter signatures 
is apparently to show that it was presented 
by her at her residense for registration and 
the second one to show that exesution was 
admitted by her after identifeation by 
Bhuneshwar Singh. It also eontains ber 
thumb impression at the bask. The fourth 
attesting witness was not ealled. 

From this svider.ce it seems silear that 
Decki Tae ari, one cf the witnesses, did not 
sign until the day of revisir:tion and it is 
not urliksJy that Ambika Prasad Tewari 
who has not been called slo signed the 
decument on that day. Itia obvious from: 
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the dosument itself that a good deal of the 
ssribe’s evidenee eannot ba assepted as the 
dosumant appears to hava b3en signed by 
Adjodhya Prasad twiss at the time of regis- 
tration on the bao’, although the seribe bim- 


self says that on that day Ajodhya Prasad 


wrote the name of the Musammat on the 
margin inside the decument and nowhere 
else. The fact that one, at all-events, and 
perhans two, of the attesting witnesses did 
not sign it untl the day of ragis'ration would 
neoount for his evidenee where he says that 
the witnoss signed iton that day. Fram the 
evidense of Lachman Lal and Mahadeo Sahn, 
the other two attesting witnesses, it wonld 
appear that they did sign it bsfore the 
Musammat at the time of execution on the 
7th Jannary and this is the aonclusion at 
whie» I have arrived after considering the 
evidenca. Tha l:arne? Siboirdinatae Jadae 
doos not appear to bave dealt with this 
aspest of the essa and »robibly it was not 
forsibly drawn t> his attention but he raject- 
ed the evidense of these witnesses as to the 
dosument being read over and explained to 
Bhage!a Kuar. His reasons for arriving at 
this eonclision and discarding the whole 
of the appe lants’ evidense were, as 1 hava 
already pointed out, based to some extant 
upon a mirapprehens on of the effeat of the 
evidense, and although the appellants’ wit- 
nesses gave evidense, whish might not 
have eommended itself to the learned Sub- 
ordinate Judge, the evidensa on behelf of 
the respondents seems equally open to 
criticism. There cin be no doubt that 
witnesies of this elass frequently attempt 
to bolster up their case, even waen it would 
appear unnecesrary to do so, by deposing to 
fasts which happened many ysars ago by 
drawing upon their imagination and what 
they bave 1earnt from others. Bat having 
regard to all the prob.bili:ies of the cease 
I feel utterly ucabls to b.lieva that Mu-an- 
mat Bhagela Kusr was unaware of the son. 
tents of the dosument which sha exesated in 
1908. What was done by Baijoath Singh 
on that occasion was done without any 
attempt at eoresalment so far as the othar 
persons were consernel. The dosument was 
registered and the names of tha trana. 
ferees were entered in the Registration Də- 
partment, Bhagela Kasr herself was con. 
stituted the guird:au of the property of bor 


minor 'grandsong_ under the eontrol of the- 


INDIAN OASES, 


391 


D'stre* Judge. Apparently within a very 
short time everybidy, exsept tha lady her. 
self, was well aware of how the property 
had been disposed of and a.few months after 
the transac:ion we find one of the gotias 
obj e'ing to the registration and endeavour- 
ing to obtain possession of the es ata on the 
ground that he was an adopted son of Raghu- 
nath, On that oscasion the transfer in 
favour of the appellants was prodaeed and 
proved in opan Court and when everybody else 
must have known about ib 15 is impossible to 
believe that B^agela Kaer &lone ramained 
in ignoranee. I am further satisfied by 
Mr, Obristian’s evidense that she was aware 
of her grandson’s interest in the property 
and if in faci the gift of 1908 was properly 
attested by two witnsses and I think it was, 
it follows that the later disposition of the 
property in 1917 musi fail, 

There is another matter whish is not with. 
out sign ansa in assisting oua to some to 
a conclusion as to the knowledges of Bhagela 
Kuer of the contents of the esrlicr gift. The 
Pleader Narsingh Sabai, who was alleged by 
the appellants to have prepared the draft 
on her instrustions, was briefed in the ease 
on behalf of the respondents, although hs 
was nof the Sanior Pieader and does not 
apoear to have taken a leading part at the 
trial. As he had been sngagei on behalf of 
the respondents, the appellants not unnatur- 
ally refrained from ealliog him as a witness, 
His evidenes as to the instructions he rassivad 
from Baagela Kuer and the preparation of the 
dzafc would hava b.en of the greatest assist. 
anse to the Court and woa'd pract'cally have 
settlad the dispute as to Bhagala  Kuer's 
knowledge of the contents of the dead, I 
eannot help regrettig that the learned] Hub. 
ordinate Jadga did not insist upon this 
witness being aalled to give avidense, 
There was perhaps rome exsuse for the appel. 
lants’ failure to cil him but I cin sea no 
reason why the raspondenta should noi hava 
pat him in the witness-box if his evidens 
could support their oase, It is impossible 
to beliave that they did not ask him about 
ib and their failure to eall him as a witness 
is not without cignifisares. 

Taere iz, however, a further point taken by 
the appellants before us in th s appeal whieh is 
fatal to the 1e850ndents' c.8». Tae dce1ment 
of 1917 rehex uyon by them, although it 
parporis ta be & sale, is, in mg opinion 
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undoubtedly & gift as no eonsideration passed 
or was ever intended to. 1t, therefore, requir- 
ed to be attested by at least two witresses 
under reetion 123 of the Transfer of Prop. 
erty Ast. Such attestation san only be 
effeetually performed by those who are aoctu- 
ally present at the exeontion of the document, 
ard an attestation made merely on the 
acknowledgment of the exeeutant is not a 
e mplianee with the sestion. After soma 
differerce of opinion in the Courts in India 
upon this question it was finally set at rest 
by the desision of the Privy Oouneil in 
Shamu Patier v. Abdul Kadir (1), in the sense 
whieh 1 have just indisated. Again in 
Gonga Pershad Singh v. hr? Fershad Singh 
(<). the actual witressing of the signature of 
the exesutant was insisted on, In the dron- 
went relied on by the respondents the attes- 
tation by essh of the attesting witnesses ig 
said to be on admissicn by the exeavtant and 
none of the attesting witnes:es was ealled 
to prove the dosument as required by seetion 
68 of the Indian Evidence Act. It appears, 
however, that this dcet mont wes admitted 
without objection at the  trisl It was 
aontended on behalf of tbe appellants that, 
even 80, it aorld not be received in evidence 
unless one at least of the attestirg witnesses 
was #s lled to prove if, and tbe reeent oase 
of Shtb Ohandra Singha [Sudhanya Kumar 
Singha] v. Gour  Ohandra Pal (3) wes 
relied on in support of ibis contenticn. 
I em not prepared, however, fo go to 
tbe length of that case. It seems to me 
that, formal proof of a dccument even when 
it is required to be proved ina eertain way 
may be waived by any of the parties whose 
interests it may affect, and this seems to me 
to bein aesordance with gestion 58 of the 
‘Evidence Act. Bat, although proof of the 
desument may be waived this doss not affect 
the legal character of tte doeument or itg 
validity as a gift. Asin the care of the mort- 
gages under seetion 59 of the Transfer of 
. Property Ast so inthe ease of gifts of immove. 


(1) 16 Ind. Ces. 250; 36 M, 607: 16 C. W.N, 009, 
28 M. L. J, 821; 12 M. L, T. 888; (912) M. W. N. 
935; 10 A. L. J. 259; 14 Bom. L, B. 1084; 18 0. D.J. 
596; 80 1. A. 918 (P, O.). : 

(2) 46 Ind Cas. 3:45 OC. 748; 4 P. L, W, 849: 16 
A, L. J. 409; 8&4 M. L.J.646; 270. L.J. 548, 22 C 
W, N, (97; 20 Bom, L. B, 587; 28 M. L. T. 8&8; (1918) 
M, W. N., 852; 8 L. W. 176; 46 I. A. 04 (P. C, IA 

(3) 68 Ind, Cas. 86; 85 O. L, J, 478, 
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able property, under sestion 123 of that Act, 
they. ean only he effected by a registered 
instramert sigied hy the mertesgor or the 
donorand atteg'ed by at Jeact two witnerrer, 
An already pointed out, their Lordships of the 
Privy Council have dec'ded that under seo- 
tion 59 whieh in this resneat is couched in 
similar terms to restion 123, attestation, to 
be valid, must Fe an attestation of the exeeu- 
tion of the doeument roen by the attestrr and 
rot merely an attestation of the exeeutant’s 
acknowledgement or admission of ita execution, 
The attestation in the present case is merely 
of the exesutant’s admission of its exesution 
and there is no evidenee on the reeord that 
any of the witnesses were present ard saw 
the exeeantion of the dosument, It is true 
that no direst issue upon this point war 
speeifcally taken in the written statement or 
framed at the trial and no argument appears 
from the judgment of the Jearned Subordinate 
Judge to have been addresred tobim upon 
this question. It was, therefore, urged that 
we should not allow the point to be taken 
at this late stage or at Jeast that we should 
remand the essa for a finding upon an iesue 
epec'&ly framed giving leave to the parties 
to eall evidenee as to whether the witnesses 
were aetusl present and witre:aed the 
execution. In “hamu Fatter v. Abuul Karir 
(1), already referred tc, a somewhat sim lar 
sitcation arose. The question for deeision 
there waa under erection 59 of the Transfer 
of Property Act, No direst issue upon the 
point was taken in the pleadings nor was 
tbe isane raised at the trial bat the Trial 
Judge after the evidenee had been taken 
and after the arguments were eoncluded 
framed a special issue and desided the ease 
upon it, Their Lordships held that thie 
was permissible under eection 142 of the 
Civil Precedvre Ocde of 1882 sorrespondirg 
to O. XIV, r. 5 of tbe present Code, and 
further stated that even had there been no 
tuah express provision in the Code every 
Ocurt trying civil causes has inherent 
juriedietion to take cognizanee of questions 
which ent atthe root of the subject matter 
of sontroverry between the parties, In 
Ganga lershad Singh v. Ishrt Pershad &ingh 
(2) again the presise point was nof raised 
in the pleadings nor in the iseues framed 
at the trial but arose ineidentally in eonnec- 
tion with an issue framed relating to limita. 
tion, In beth those cases an application to. 
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remand the ease for further evidense was 
rejested, In the present sase both in the 
pleadings and in the iesuss framed before 
the trial the validity of the doenment of 
1917 was ehallenged and it wan for the 
respondents, as plaintiffs, to satisfy the 
Court as to its validity. At an ear'y stage 
of the trial during the croas-ex:mination of 
tha plaintiffs’ father-in la», who was theic 
iret witres:, questions were asked as to 
whether the attesting witnesses were present 
fo gira evidenee. It was admitted that 
they were not and no attempt was efter warda 
made to procure their attendanee. After 
the evidenss alosed it would certainly have 
been open to the appellants’ Pleader to 
have argoed that the dosument was not 
properly attested and, therefore, invalid. Ib 
is true there was no argument on the question 
before the Trial Court but neither was thera 
in Shamu Patter’s case (1) and the mere fera] 
that. the Trial Court did not itself doside 
this point doesnot preslade us from doing 
so. I had some doubt during the argument 
as to whether we should remand the ease 
to the Court of the Subordinate Judge 
framing an issue for h'm to determine upon 
farther evidenee, In my opinion it would 
be useless for us to do so. The attestation 
of the witnesses purports to be on the ad. 
mission of the executant and even should 
one or more of the attesting witnesses be 
saled and depose that the dosument was 
executed ia their presenca aushi evidense 
would be open to the gravest susp cion in 
face of tke dosument itself. The attestation 
of a witness on the acknowleigment or 
admission of the sexccutact of the documont 
is permissible in the case of Willa and the 


expression is well-understood in this country. 


It is hardly conseivable that those whose 
interest it is to get the document attested 
would take the signatures of witnesses upon 
the asknowledgment of the exesatant only 
lf the witnesses had in faet been present at 
ita execution, The respondents, whose atten- 
tion was ealled to the absences of the attesting 
witnessss, had every opportunity of proving, 
if they eonld kave proved it, that the doau- 
ment which purported to be attested mersly 
on the admission of the exacatari was in fast 
signed by the executant in the presenca of 
the ‘witnesses: They have refrained: from 
giving evidense upon this erssntial’ point in 
the case and, in my opinion, should not 
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now be allowed to endeavour to proys a 
ease which isin eonflot with the document 
itself. 

A further point was taken on behalf of 
the appellants which, in view of the findings 
arrived at, it is not nese:gary to deside, viz 
that the deed of gift of 1€09 was not void 
but voidable on!y and must be treated as 
valid until gat aide in a suit properly framed 
for that purposs. If the gift were merely 
voidable it eonld only be set aside at the 
option of Bhagela Kuer and she sonli not 
transfer her right to ane for this purpose, 
The point was argued before us and I may 
state my opinion upon it shortly, Sestion 
19 of the Contrast Aet was relied on. That 
sestion provides that when sonsent to an 
agreement ia saused by eoereion, fraud or 
misrepresentabion the agreement is a sontrast 
voidable at the option of the pirty whore 
aonrent was co caused and by sestion 126 
of the Transfer of Property Ast ib ig 
provided that a gift may also be revoked 
in any of the cases "save one of failure of 
sonsiderat‘on” in whish, if it were a 
contract, it might be resc'nded. 1 agree 
that if thia we:e avoidable contrast and 
not void ¿b inito it wculd have t, be met 
aside before a stit for possession culd be 
maintained, and furtLes tha; Bhagela Kuer 
eould not transfer the mere right to sue 
but the answer to the appellants’ argument 
appears to me to be that, if the fists alleged 
by the respondents should be made cut 
thera was never sny seonsenf stall to the. 
gifs within the meaning of sastion 19 of 
the Indian Contract Aet, and although Bhagela 
Kuer may have permitted her Signature to 
be written on the doeument in question she 
This i 
ia the effact of the well known rule aa 
in Foster v. Mackinnon (4). 

Although, in my opinion, this point should 
be desided against the appellanta it followa 
on the earlier fiadings arrived at that the 
appeal should be allowed, tha judgment and 
desrea of the Offisiating Subordinate Judge 
should be set aside, and the suit dismissed 
with gists, here and in tha Court below. 

Muutios, J.—I agree, 

W, Appeal dismissed, 


Q A. : i 
(4) (1869) 4 O. P, 704, 38 L, J. O. 
887; 17 W. R. 1106, NK, 
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NAGPUR JUDICIAL COMM SSIONER’S 
COURT. 
Szco-p OiviL Appear No. 573 or 1921. 
July 81, 1922, 
Present: — Mr Battar, J.O. 
Lala BEHARI LaL —PL-INTIFF 
—APFELLANT 
versus 
Musammut AOHRAJ KUNWAR— 
DgrFEND: NT-— RESPONDENT. 

Hindu Law ~Concubine—Right of residence— Main- 
tenance, 

Under the Hindu Law, the concubine of a deceased 
Hindu has no right of residence in a co-parcenary 
house, but the person ¿who succeeds to the 
house is bound to maintain her, the amount of 
the maintenance beinga charge upon the house, 

Appeal against a deesree of the District 
Judge, Hoshangabad, dated the 23th July 
1921 in Civil Appeal No. 54 of 1921. 

Mr. G. L Subhedar, for the Appellant, 

Mr. J. Sen, for tbe Respondent. 

JUDGMENT, —1n this eass the plaintiff 
has succeedei as heir to a house that was 
purchased by his cousin, the deceased 
Ramcharaulal. At the time of Ramcharsnlal’s 
death the defendant-resnondent, Musammat 
Achrsj Kunwar, was living in the house, Sbe 
is not the widow'of Ramcharanlal but his 
coneubine, and it has been found that she 
has been for mary years his conenbine and 
was bis permanent ooneubiose ab the tm) 
of his death. 

The plaintiff sues to eject the defendant 
from the konuse. The First O urt decreed 
that the plaintiff was entitled to inherit 
the house but conli not eject the defendant 
during her lifetime as she was entitled to 
msintenares and residenee in the house, 
This deeree: was confirmed in appeal by the 
District Judge. 

The plaintiff in appeal does rot deny the 
deferdant’s right to maintenanc? to the 
extent of tke proper!y inherited by him 
from Rameharanial, so that the question aa 
to whether or not, in these Provinges, the 
defendant,¢s a permanent corecubinr, is 
entitled to maintenance does not arise in 
this appeal. The appellant, hcwzver, dis- 
putes the right of the defendant 1o he 
kept as the scle resident or, resident of 
the h«use. No case has been shown to me 
by the learned Pleader for the respondent 
in whieh a coreubine hes bean given the 
full rights of residence which ere allowed 
to a Hindu widow in a 60-pareenary to 
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reside in the family house, The ease ap: 
pears to be on all fours with the sasere- 
ported in Ningaredds v,- Lakshmawa (1) 
and Vrandavandas Ramdas v. Yamuna Bat (2). 
It wes hell there that a  sopeubine has 
no right of residenes in the house, as the 
person who had sucseeded to the honse 
was bound to maintain ths woman to the 
extent of the property he reseived by 
inheritanre it was ordered that, before he 
was given possession, provision shoold . be 
made for her  maintenanee. A similar 
course may be adopted in this ease, 
During Ramebaranlal’s lifetime hia ccnau: 
bine could not beve ocsupied the wholeof 
his house and it eannot, therefore, ba said 
that her right of maintenanse corresponds 
to the full value of the house. "There is 
no finding and there has been no irquiry 
as to what emount of maintenanee she: is 
entitled to, This inguiry shoald now . be 
made, the amount of her maintenanes should 
bs fixed and should be made a charge 
upon the hruse, On this being done, the 
plaintif shonld be given a deeree for pos- 
session of the house snbjeet to the above 
charge. The parties will bear their own 
eosts in this Court. 
W, OG. A. Order accordingly. 


(1) 26 B. 163; 3 Bom, L.'R. 647. 
(2) 12 B. H. O, R. 229. 


PATNA HIGH COURT. 
Fisstr Civit APPEALS Noa. 232 Awp 233 cr 1919. 
August 8, 1922, 
Present : —Sir Dawson Miller, KT., Chief 
Justiee, and Justice Sir B. K. Mull'ek, Kr. 
Maharaja KESHO PRASAD S:NGH 
BAHADUR-—PrAt«TIYF—ÁAPPELLA&T | 
vertus ; 
CHANDRIKA PRASAD SINGH 
AND OTHERS— DEFEN DANTRH-— FH ESPONDSNTA, 
Hindu Law— Widow-—Alienation, validity of—Rever- 
stonary heir, rights of-—-Oonsent of immediate rever- 
stoner—More remote reversioners, right of, to impugn 
alienation—Inaction of reversioner, offect of —Gift dy 
Hindu widow, validity of, against reversioner—Zar. 
pechgi—Lease er mortgage. 


A sale or mortgage bya Hindu widow which 
purperts to pass or bypothecate the absolute title 
is valid sgairst everycne exrept the revezsioners and 
triers the ievelsicners elect to treat it as a 
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nullity it subsists as against every one else. [p. 398, 
col. 2. 

A Hindu widow is not a tenant for life, but is 
owner of her husband's property subject to certain 
restrictions on alienation and subject to its devolving 
upon her husband's heirs upon her death. But she 
may alienate it subject to certain conditions being 
complied with. Her alienation is not, therefore, 
absolutely void, but it is prima facie voidable at the 
election of the reversionary heir. He may think 
fit to affirm it, or he may, at his pleasure, treatit as 
a nullity without the intervention of any Court, and 
he shows his election to do the latter by commence- 
ing an action to recover posression of the property. 
[p: 898, col 2; p 399, col !.] 

The consent of the immediate reversioner to a gift 
by a Hindu widow does not bar the right of & more 
remote reversioner to challenge the transaction. 
[p. 899, cols. 1 & 2.] 

Bakhtawar v. Bhagwana, 5 Ind. Cas, 270; 32 A, 176; 
7 A. L. J. 121, Ramphal Rai v. Tula Kuari, 6 A. 116; 
A..W. N, 1888: 243; 2 Ind Deo fw, s.: TUT, Bajrangi 
Singh v. Manokarnika Bokhsh Singh, R0 A, J: 9 Bom. 
L. R. 1848; 12 €, W. N. 74; 17 M. L, 7.605,60. L, J, 
766; 5 A. L.J k 85 I.A, 55; 8 M. L,T.1;11 O. OC, 78 
(P, O.*, referred to. 

A gift of the whole of her husband's property 
made by a Hindu widow, not challenged by the 
reversioners during her lifetime and acquiesced in 
by those who would take a vested interest after her 
death, can be challenged by the reversioners alone 
and by no one else. If they choose not to challenge 
it, and the donee remains in possession under a 
claim of right for 12 years, he will acquire an 
indefeasible title even against the reversioners. [p, 
399, col. 2; p 4 0, col. 1. 

In considering the validity, as against the rever. 
sioner, of & gift by a Hindu widow, the true view is 
thet ib is not binding upon him and he can elect to 
treat it as a nullity and sue for possession at any time 
within 12 years of his interest becoming vested with. 
ont first suing to have the gift set aside, notwithstand. 
ing Art, 91 of the Limitation Act. He may,on the 
other hand, elect to treat it as valid but no third 
person can claim this option or set up the plea that 
such a gift is void merely because it may have been 
but was not sotreated by the reversioner. [p. 400, 
col. 1., 

In iani whether a rarpeshgi is a lease ora 
mortgage, the test is whether there is a secured 
debt and a right to redeem, if there is, the transaction 
has the essential characteristics of a mortgage, other. 
wise it is alesse, [p. 400, col. 2.] 

Appeal hom a desisicn of the Subordinate 
Judge. Shahabsd. 

Messrs. K. Sahat and N. N. Einka, for the 
2 ppellant. 

Mears. 5. M. Mullick, H, Bahai, S, 
Baran and S. S. Lal, for the Respondents, 


JUDGMENT, 

Miturex, ©. J.— These appeals arise out 
of two suits, numbered 3 and 8 of 1919, 
whish were tried before the Sub:rdi: ate 
Judge of Saahabad. They were instituted 
by the appellant, as; plaintiff, claiming to 


redeem two £urpeshgi mortgagea or leases of 
Mauzas Singbanpura and Mag. zpnra respec- 
tively of whieh he elaims to be proprietor to tha 
extent of two-thirds of the interest. The pro- 
prietors of the other one third share are 
scmo of the defendants in the suit, Amongst 
the defendants are also the representatives 
of the original zarpeshgidars who have acquir- 
ed their interest either by survivorship or 
purebase from thoseinterested, The villages 
in question formerly balonged to Sheo Dayal 
Singh who died childless many years ago 
leaving two widows who sucseeded to hia 
estate. Theelder of the two died in 1872 
leaving the younger, Baburia Rikeb. Kuer, 
in sole pessession of the estate. On the 
Lith October 1875 Rikeba Kuer oxecuted 
a deed of gift of the two vill:ges in question, 
together with other property formerly be. 
longing to her husband, in favour of cheo 
Loehan Singh, a relative of her deseased 
husband who had lived with, and been 
brought up by hersince infancy: The plain- 
tifi’s interest in the two-thirds share of 
the iwo villsges in question is derived by 
purshasa from Sheo Loctan Sirgh under a 
deed of sale dated the 11th April 18.0, The 
gif: by Rikeba Kuer to Sheo Lochan appears 
to have been made with the sanetion and 
Bpprovel of most, if not all, of the members 
of the family. It is further stated in 
the plaint and in the verbal evidenee that 
two of the three reversioners of Sheo Dayal 
Singh, nan ely, Trakur Dayal Singh and 
Raj Nath singb, exeeuted a deed of relin- 
qu shmert of their shares of the inheritanas 
in fav.ur of Sheo Lisetanin the year 1877 
dering the widow’s lifetime. This deed, 
however, was not prodused ani was not 
strictly proved, However that may be, it 
ia not disputed that from the time when 
Rikeba made the gift in 1877 up to the 
present moment, neither of the two rever. 
sioners named whcse interest vested on 
Hikeba Kuer's death in 188) has made 
any attempt to dispossess Sheo Loehan or 
the plainff who claims through him, and it 
is too late now to question the validity of 
the gift to Sheo Lcchan to the extent of the 
two-thirds share in tne estate. 

The third reversioners, however, Saheb 
Singb, icsisted upon  erforeing his right 
to a third share in the property and for 
thia purpcse brought a suit against Sheo 
Loehan for possession of his third share 
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together with mesne profite whieh was 


finally determined in bis favour on appeal 
to His Majesty in Council, The decree 
aa .0biained by Saheb Singh waa eventually 
exeauted by his qrandsone, Lishmi Prasad 
Singh and Chandrika Prasad Singh, after his 
death and they obtained possession of the res- 
peotive proverties awarded to them under tke 
desree. The two viligas mertinned were, 
howaver, subject to the z2rpeshgi mor’ graces 
or lenses, the sabjest of this suit, These 
gorveshgis -had-in fast heen in existanae sinas 
1873, tbat is before the gift of 1875 to Sheo 
Lehav, and were granted by Rikeba Kuer to 
the garpeshgtdars, Aecordiagly the gift to Shes 
Lochan in 1875 was sabject to these | serpesh. 
gis as alio ia the plaintiff's iate-est drivel 
from Sheo Lochan. That relating to Singhan- 
pura is dated the 8th July 1-73 and was 
granted to Lal B'swe:war Dayal, Jaiprakash 
Laland Beni Prasad whore grandsons now 
represent them, being the defendants Nos. 5 
to 9 in Suit No. 2 of 1919, ons of 
those now under appeal. It rasi‘es that 
the exesutant has let ont in sjera to 
the zarpeshgidars at the annual rental of 
Bs. £88 the entire 16 anoss of Mauza 
Singhanpura for a term of 9 yearafrom 1281 
to 1989 F. (corresponting to 1873 to 1882) 
and that she has taken from the lessees 
Rs, 8,701 beariog interest at 1 per cent. 
per month, and it prov'des that tbe zarreshe 
gidors shonld deduct from the annual rent 
Rs. 444 on ascount of interest on the zar- 
peshgi and pay the balanse, Hs. 39, to the 
execu'ant her heirs and representatives. 1t 
` provides also that the exesutant shall not 
vay off the zarpeshgi for9 years, the terma 
fixed for the lease, end if she faila to pay 
the zarpeshg: in one lump sum by the end 
of the terms the tara settlement shall s‘and 
good and remain ia forca as it is and when 
she shallpay off the earpeshgt by the end 
of Jeyfh in any year the dara shall be 
' eancelled. . 

That relating to Magazoura was of similar 
import. It is dated the 30th June 1873 and 
related to Magazpura and one other villaga 
galled Gbarbair. Tha rental ia this ose 
was Rs. 852 and theterm was for lő years 
from 128: to 1295 F. The zerpeshgi money 
advansed was Rs. 6,760 and the interest at i 
per sent, per month amounting to Rs, 810 was 
to ba dedueted from the rent by thaezarpesh. 
gidars and the balanes of Rs. 42 was to ba paid 


annually to the exesutant. The sarpeshgt- 
dars in this case ware. Thakur. Singh, Dabi 
Dayal Singh and Sham Behari Singh, who 
are now reoresanted by their dassandants, 
the defindants Nos, 4to IL in Sit No. 8 
of 1919, the defendants Nos. 1 to 3 in 
that sait being purshasers from the other 
defendants. ; 

After obtaining. thair decreas in the Privy 
Counsil and after the death of Sih-b Singh 
his grandsons, Lash ni Prasad and Chandrika 
Prasad Singh, alto institatiad suits against 
the zarpsshgt tars of both villa zes for a declara- 
tion that the eurperhgis wera not binding 
upon their grandfather, Shab Sing, to the 
extant of his one-third share and for postaa- 
sion and mens profits, In these suits thay 
were gucyessful anl gant . tbe sarpsshgis annul. 


“led as to their third share and ob'aioed ps. 


session in or about the year 1594, In 
1595 they also asquired theremaining two- 
thirds interest in the sarpesigt of Magazpora 
at a sale in execution: of a. deoree against 
the ecarpesgzdavs. It is- further the sase of 
the plaintif that Lashmi and Ohandrika 
als»:asquired ou: of tha remaihnitig two- 
thirJs share in the zarpeshg?.of Siogtan sura 
the interost of Bani Prasad, one of the 
zarpeshgidars, from his grandson and repre 
sentativa Ambika Prasad, the defendant 
Mo, 9 in Sait No. 3. This i1 denied by 
the: defendants Nos. L to 3, -Lachmi Prasad 
Singh died bsfare tha present snits vere 
institnted but Chandrika, the defendant No, 
1 in both suits and tbe defendants Nos. 2 
and 3:in. bath suits, with whom, he. was 
jointin estate, ara: his Fogal representatives. 
It would’ appear, therefore, that: the whole 
body of sarpsshgidars.are represented. as da. 
fendants in the. suits whether the interest 
of Beni Prasad Singh was transferred -to 
Laehmi and Ohandrika ‘or: not, the ‘repre- 
sentatives of the other zarpeshgidars, Lal 
Bisweswar Dayal and Lal Jaiprdkash Lalla 
being the defendants Nos. 4to 7 in Suit 
No. 3. It was éontenaded, however, by the 
defendants Nos. 1 to 3that Beni Prasad’s 
interest in Sioghanpura was purehased by 
one Janki Peasad Singh and thatas he is 
not a party the suit for .redemption is 
bad. for non-joinder. Janki is admittedly a 
near relation of Ohandrika, the first defend. 
ant, and it is suggested that if Beni Prasad’s 
shara was purshased in tho name of Janki 
it wasa benaen} trangastion oa baàaalf ol. 
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Chandrika and his eo sbarers, The only 
point about which we can ba certaia is that 
Chandrika “has bsen in posession all along. 
No document has been produced showing the 
alleged sale. Verbal evideneo as to the 
gale is sopnfieting and unsatisachory on both 
sides and it is impossible to say whether 
Beni Parasad's intarest has been transferred 
at all. The probabilities point in favour of 
the plaintifi’s version as tha defendant 
Chandrika has ‘been in possession. It is 
unnesessary to decide this point bscause 
it is clear that for much more than 12 
years before the suit was instituted the 
defendants Nos, 1 to 3 have basen in posses- 
sion of- Bani Prasad’s interest whish was 
that of a szarpsshgidar and have acquired an 
indefeasible title therato. They muat acsord. 
ingly be regarded as sush, 

The learned Subordinate Judge who tried 
the tuit dismissed it upon various grounds. 
He considered that the sarpeshgi deeds having 
been deelared, by a Conrt of competent 
jurisdietion, invalid as against the roversioner, 
Saheb Singh, as they were executed by 
‘Rikeba Kaer without legal necessity, they 
must be cors dered invalid for all purposes, 
He further held, by a chain of reasoning, 
whish 1 am unable to follow, that the 
sonveyance. to the plaintiff by Sheo Loshan 
in 1690 of the two-thirds interest in the 
Mauzas did not eonvey the right toredeem 
the mortgages. The deed prrporte to trans. 
fer "all zemindar? rights appertaining to the 
said maohals, save and excspt those prohi- 
bited by ‘Government, and all arrears due 
from tenants and t.ccodars of the sail 
makals. up to this day, together with the 
deerees passed by the Court, the kasht 
lande, orchards and houses purchased at 
&austioo-S&le by me (the vendor) in tatisfae- 
tion of my deerees, as also the houses and 
orehards situate in the said mahals, ete. eta., as 
per boundaries given below." The learned 
Judge apparently interpreted the words 

"and sell arrears due from tenants and 
ticcadars of the said mahals up to this day” 
as being governed by the words "save and 
exeept” whish from the context would not 
appear to be justified, bat even assuming the 
arrears of rent, ets., from tenants and éircalars 
up to the date of sale were excludad Lam 
unable to follow his reason for holding 
that .the right of redemption would not 
pass with the proprietary interest fo the 


purchaser. Tha learasd Judge said that 
the words quoted were a clear indieatioa 
thet the right now claimed was never 
meant to ba conveyed. He further son:iler- 
ed that tha sonveyanca to the pliintiff by 
Sheo Lochan was a sbam transaction. He 
based this conslusion upon certain remarks 
appearing in & judgment of the District 
Judge of Shahabad in 1895 in which the 
present plaintiff was appellant and one Nand 
Lal Sahu, s creditor of Sheo Lochan, who 
held a desree against the latter af the date 
ofthe sale, was the respondent. The ques. 
tion for desision was apparently whether 
the sals to the Maharaja who had undere 
taken to pay off Sheo Lochan’s ereditors out 
of the purshase money, the bulk of whisk 
was retained for that purpose, had under. 
taken to pay Nand Lal Sabu, and, if not, 
whether the sale was made to defeat Shao 
Loshan’s creditors. lt waa found in that 
ease that Nand Lal badan express promise 
from the Maharaji to pay cif his debt and 
apparently had taken no steps to execute 
his decree at the time of the 
purchase aod further that the purehase 
was not made in good faith. If I have 
rightly appreoiated that judgment it was 
based upon an estoppel arising from the 
eonduet of the Mabaraja which induced 
Nand Lal to forego the enforeament of hia 
dearee against the estate of Sheo Loshan 
in course of transfer, with an alternative 
finding that if the creditors were defeated 
the purshase was not in good faith. There 
are no fasts proved, however, in the pretent 
case upon which such a finding can be 
arrived at, nor would it be open to the 
respondents to raise such a plea. Tress 
matters, however, need not he diseussed 
further, as the learned Vakil for the res 
pondents admits that he cannot suprort 
the judgment on the grouod that the sale 
by Saeo Lochan to the appellant was to 
defeat srelitors or that the sonveyanse 
did not pass the right of redemption of the 
zarpeshgt. It is contended, however, that 
the gift to Sheo Loshan himsolf by Hikeba 
Kuer passed no interest sontinuinug bsyond 
the lifstime of that lady. This question 
will be considered presently. 

The learned Judge also found that the 
garpeshgts were not mortgages but leases 
and that the moat that sonid bs claimed 
against the leasees would ba three years’ rent, 
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He did not coneider the terms upon whith 
the leases could be redeemed but his previous 
findings mada this unneacssary, He also 
thought that Suit No. 3 refatiag to Sinzhau- 
pura was bad for noun joinder of Jauki, to 
whom referenee has already basan mada. 
He fell into an ex'raordinary error in this 


respect, He said "Exhibit E showa that 
one danki purchassd certain zarpeshgi 
iaterest in 1898. The plaintiff sannot 


under the law (section 66, Civil Prossdure 
Code) be allowed to assert that this Court. 
gale was farzi and the real bsnefisiarios 
were the defendants Nos, 1t0 3," Exhibit 
E. is a sertified cony of a sale oer. 
tifisate of the sarpeshgi interest not in 
Signhanpura but in Magazoara which was 
purahased by Ohandrika Prasad Singh, the 
defendant No. 1 in exeantion of a daerea 
held by him against the deseadants of the 
original sarpeshgidar, ‘In addition to the 
signature of the Sabordinate Judge the 
certificate also baars the signatura of the 
sherisiadar of the Oourt which granted 
it and his name happens to be Janki 
Sinha, The learned Judge apparently 
mistook this for the name of the purchaser, 
He seems to have misapprehended at the 
game time both the meaning of the 
certifisate and the ssope of section 608 of 
the Oiyil Prosedure Code. 

The respondents place littla or no relianea 
upon the reasons given by the learned 
Subordinate Judge for his findings but 
sontend that the sonslusions arrived at 
‘gan be supported upon other grounds. 
Their first eontention is that Suit No. 3 
of 1919 relating to Siaghanpura is bad 
‘for defeat of parties. "They sontend that the 
defendanta Nos, 1 to 3 never purchased the 
interast of Beni Prasad, one of the sarpes)- 
gidars, from his grandaon, the defendant 
No. 9 in that anit, but that one Janki 
Singh, not the sherz:htadar of the Subordi. 
‘nate Judge of Arrab, but another person 
of the same or a similar name, wa3 the 
real purchaser. The evidence of this 
‘transastion is altogether unsatisfactory and 
eannot ba acespted .and, in my opinion, 
does not prove that Janki was the purehas- 
er. It is admitted, however, that Janki, 
if indeed he purehased, never got possession 
of the purshased property bat that 
Ohandrika, the first defendant, and his a>. 
shearer, the second and third defendants, 


took and retained possession of this share, 
They wora well aware of the  earpeshgi, 
as they themselves had it sat asile as .to 
the third share of which they were 
proprietora through their aneastor, Sahab 
Singh, They have admittedly sollected the 
ranti ever sioca iu the capacity of gar- 
peshgidars It was faintly suggested in 
tha soarse of argument that their posses- 
sion was adverse to that of the plaintiff 
bat thera is nothing to show that they 
ever asserted a right as propriesora which 
would be adverse to that of the plaintiff 
and tho right they have acquired either 
by parehass or long possession mast be 
treated as that of sarpeshgidars. I have 
already stated that, in my opinion, the 
defendants Nos. 1 to 3 have acquired the 
garceshgt rights in Beni Prasad’s share 
and ‘the suit ie, therafore, not bad for defect 
of parties. 

[t is next eoutended by the respondents 
that the interest of the plaintifi’s vendor, 
Sheo Lochan, although valid daring &he 
lifetime of Rikeba Kaer, terminated on 
the death of that lady, notwithstanding 
that the reversioners of the two thirds 
share have never, from the year 1880 when 
Rikeba Kuer died up to the present, 
elested to treat the transfer as void, It 
is not disputed that a sale or mortgage 
by -Hindu widow whieh purports to pass 
or hypothesate the absolate title is valid 
agaiasb every one exospt the reversiouera 
and that unless the revarsioners elect to 
treat ib as a nullity it subsists as against 
everyone elss, In tha prasenti easa tha 
gift as t» the two third share was never 
ehallenged by the reversioncrs interested in 
tbat share. It is argued, however, that 
a gift stands on a diffarent footing 
from a sale or mortgage and o2rtain 
authorities have bsen relied on iu sup ori 
of this contention, Tha general vale is 
elearly laid down by Lord Davey in 
delivering the judgment of the Judicial 
Committea in Bi oy Gopal Mukerji v. Krishna 
Mahisht Debi (t). A Hindu widow is nob 
a tenant for life, bat is owaer of her 
husband's property subject £2 eectain ras. 
trietions on alienation and subjess £3 its 


34 9 


(1) 34 C. 322; 11 C. W. N. 428; 3 
b 4 A, 


5 
Bom. L. R. $2; oor ee 


C. b. J. 
la, J. La 
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devolving upon her husband's heirs upon 
her death. But she may alienate it subjeat 
to eertain sonditions being complied with. 
Her alienation is not, therefore, absolutely 
void, bnt it is prama facie voilable at the 
election of the reversionary heir. He may 
think fit to affirm it, or he may, at his plaasare, 
treat it asa nullity without the intervention 
of any. Court, and he shows his election t3 
do the latter by commencing an action to 
racover possession of the property. Tha 
alienation in question in, that case was an 
ijara lease bat there is nothing in the 
judément to suggest that any other form 
of alienation would not come within the 
doctrine applied, and it is diffisult to sse 
upon what principle a distinatioa ean be 
drawn batween a gift and any other form 
of transfer, 

In Bakhtawar v. Bhagwana .(2), whish 
was relied on by the respondents, the 
question for desision was whether a gift 
made by a Hiodu widow with the sonseat 
of- the immediate reversioner sonld he 
impeashed by a more remote reversioner. 
The High Oourt at Allahabad h:ld that it 
could. : They drew a distinc. on between a 
gift and other forms of alienation aid held 
that the earlier decision of the Fall Beaeh 
of the. Allahabad High Oourt in Ramphal 
Rat v. Tula Kuari (3), had mot been over- 
ruled. by the decision of the Judicial 
Oommittee in Bajrang? Singh v, Manokarnika 
Bakhsh Singh (4). The restristions on aliena- 
tion laid down by the Fall Baneh of the 
Allahabad High Court in Ramphal Rai v. 
Tala Kuari (3), had been dissented from 
by their Lordships in tie case last mene 
tioned, It is unnese-sary, however, to 
express an opinion upon the authority of 
the two cases dec.ded by the Allahabad 
High Oonrt, for, assuming that they were 
rightly decided, they go no further than 
this that the eonsent of the immediate 
reverBioner to agift by a Hindu widow 
does not bar tha right of a more remote 
reversioner to challenge ths transaction. 
They do not afford aay authority for the 


(2) 5 Ind. Cas, 270; 32 A, 176; 7 A. L. J. 121. 

(8)6 A. 116; A. W, N, (1833) 213, 8. Ind. Dec. 
(x. 8.9 707. 

(4) 304. 1; 8 Rom L, R, 1848; 12 0. W. N. 74; 17 
M, L. J. 625; 6 C. u. J. 760; 6 A. L. J, 15 35 L A, 1; 
3 M, dan T. i; 1l Q, 0. 78, (P. 0O...1 


proposition now soniended for tha$ susha 
gift is void beyond the lifetime .of the 


‘widow even if it remains uuehallengel by 


any of the reversioners during her life. 
time or after ber death, In the later aase 
of Abdulla v. Ram Lal (5) decided ia 


1911 the ruling in Bajrangi Singa v, Mano. 


karnika Bakhsh Singh (4), was again dis. 
cussed by the Allahabad High Court. The 
view there taken was that the consent of 
the immediate reveraioners to an alienation 
by a Hindu widow was merely  evidense 
from whieh legal necessity eould ba pre- 
sumed, and unless rebatted it would bind 
tha more remote reversioners. The consent 
raising such a prasamption must necessarily 
be limited to trans’ers for consideration, 
It sould not be extended to gifs where 
there was no room for the theory of legal 
necessity. This also was the view expresssd 
by the Bombay High On»urt in 1909 in the 
ease of Kalu Appt Nalwids v. Babaji Naru 
Mang (6). Tae whole au^jsot of the powers 
ofa Hindu widow to deal with her deosas. 


‘ed hu:band’s property was discussed by 


their Lordships of the Jadisial Oommittsa 
in 19.8 in the «ease of Aangasamt Gounden 
v. Nachtippa Gounden (7), and the result 
of the desided cases was there aummarisad, 
A distinction is drawn bstween a surrender 
of the widow’s interest in the whole estate 
in favour of tha nearest reversionar, where 
the question of nesessity doss not fall to 
be considered, and thecase of an alienation 
of the whole or & part of the estate where 
the consent of sush reversionsra as might 
fairly be expested to be interested to dis- 
pate the transaction will afford presum ative 
proof of its validity, None of the:e eases, 
however, in my opinion, form a gaid3 to 
the determination of the exact question 
wa ate now called upon to decide. I¢ ia 
not & question betwean presumptive and 
remote reversioners. Tha question is, 
‘whether a gift of ths whole of ber hus. 


-band’s propery male by a Hindu widow, 


nob shalleogad by the reversioners during 
her lfetims and asquieseed in by those who 
-would take a vested interest after her death 


(5) 12 Ind. Cas. 601; 34 A. 129; 8 A. L, J. 1318. 

(6; 4 Ind, Cas, 654: 11 Bom. L. R. 1231 34 B. 185. 

(7; 50 ind Jas, 493,42 M. 523; 36 M. L.J. 493; 
17 A. L.J. 586 290. L. J.539. 21 Bom, L. R. 640; 
28 0. W. N. 777; (1919) M. W. N, 262; 26 M. L. T. 94 
10 L., W. 105; 45 L A. 12 (PO). 
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ean be shallenged by any oneelse. In my 
opinion, there can bs only one answer to 
this question It ia the reversionera and 
the revereioners alone who ean dispute the 
gift, If they oehooss to allow the property 
to whish they ara entitled, to ramain in 
the possession of the donee that is their 
affair and no one else can object, If the 
donee.remains in possession under aeliim 
of a right for 12 years he will asqaire 
‘ag indefeasible title even againsi tha 
reversioner, There are caríain cases, how- 
ever, whieh hava baen drawa to nur atten. 
tion where expressions have baen used to 
the effect that a gift by a Hiniu widow 
is void and not merely voidable on har 
death. Nabakrishna Roy v. Hem Lal Roy 
(8), is an instanse amongst others which 
need nof be discussed in detail in whish 
such expressions oceur. In all those eases 
the question -was one of the rights of 
-reversioners end in most of them the poiat 
arose in sonnestion with limitatton where 
it was sontended that the alienation must 
first be set aside before the reversioner 
could sue for possession. Such exprassiona 
must be regarded in connection with the 
eontsxt‘and the subject-matter of the suit. 
It- is, in a sense, permissible, though 
perhaps not strietly accurate, to say that 
the gift is void when considering its 
validity :as against the reversioner. He 
may treat it as & nullity and need not 
before claiming 
possession.’ The true view appears to be 
that it is not binding upon him and he 
-can eleat to treat it as a nullity and sue 
for possession at soy time within 12 years 
of his interest becoming vested wishout 
first saing to have it seb asida notwith- 
standing Art 91 of the Limitation Ast. 
He may, on the otner haud, eleci to 
. reat it as valid bat no third person can 
.elaim this option or set up the plea that 
gush a gift is void merely baeauss it may 


.have been bat was not so treated by the. 


reversioner. The judgment of the Oalentta 
‘High Court in Kishori Pal v. Bhushat Bhuiya 
(9) is, 1 think, an authority for this view. 
In my opinion the respondents’ plea that 
the gift was void darinot be supported. 

The next question to be determined is, 
whether ths zarpeshgis whioh it is sought 


(8) 2 C. L, J. 144, 
(9) 8 Ind, Cas, 78; 14 C, W, N, 196, 


to rsdesm are mirbyagesor leases. Certain 
633603 have bsen sited during the argument 
upon this question. I d» not proprieto go 
through them in detail. I think the result 
of the authoritiss a3. wall as of tha . text 
books is that the test in sush eases must 
be wheather there is a secured debt and A 
right of redemption. In a earpeshgi laase 
properly so eallel there is an advanea to 
the lessor.in sonsideration of which the 
lease) is given possession of the land for 
a term during which he recoup; himself 
for the sum advancei anl interest out of 
the .profita of the land of who ha is pat 
in possession. Taere is u questioa of 
rademoption upon paying cif an  advanse. 
The lease terminates at the ex iration of 
the term and the lessor may re-sater as 
on the tarmination on aay othər leasa; 
The re.eatry does not depand upon the 
re-paymant of tha advansa nor. ean -tha 
property be held after the  determiaa'ion 
of the lease to sesure re psymeat as there 
is nothing tore pay. Toe transastion ia 
really one in whish rent is paid in a lamp 
sum in advance instead of by iocstalmenta 
duriag the term. Woere, boweyar, the 
interest created in tha esses con!inues 
after tha exuiratioa of the tarm until the 
advange, whioh - is essentially a loan and 
not an advance of rent, is re-paid; the 
transastion, in my opinion, has the essential 
ciarasterissics of a mortgaga. It is the 
mortgage of a leasehold interest in the 
land and can be redeemel by the mort- 
gagee upon re-payment of the advanss with 
interest, if any is dae, upon the termination 
of the lease, or at any time thereafter 
within tha limitation period, just as in the 
casa of any other mortgige,- tha leasehold 
interest in sash a sase being heli as ssearity 
for re-pay ment. , 

[n my opinion, the appeals shouli be 
allowed with costs here and in the Trial 
Coari. and a desres shiald ba passed ia 
favour of: the appallant declaring hin 
entitled to redaam the, two-thieds snare of 
the properdes in suit upon payment. of 
whatevar may bs found dua upon aa actouat 
being takea batween the parus: Tha su ts 
will be remitied to the Court of tha Sab» 
ordia&te Jadga of Arrah for the taking of 
the assouat. 

Mucus, J.-—I agree. 


W, Ge Ap Appeals allowed, 
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LAHORE HIGH COURT. 
OURIMINAL APPBAL No. 279 or 1921. 
June 17, 1921. 

Present: —Sir Shadi Lal, Kr., Chief 
Justiee, and Mr. Justica Harrison. 
HAYAT AND ANOTHER—ÜONVICTA— 
APPELLANTS 
versus 


EMPBROR—RBRrsroxpzNT. 
Confession by co-accused, value of—Co-accused not 
intending to implicate himself. 


A confession made by one of several accused per- 
sons by which he does not intend to implicate him- 
self, although he actually does so, may be taken into 


account as against the accused making the con- ` 


fession, but should not be taken into account as 
against his co-accused. [p. 402, col, 1.] 


Appeal from an order of the Sessions 
Judge, Jhelum, dated the 31st Mareh 1921. 

Dr. Nand Lol, for the Appellants. 

Diwan Khalinda Ram, R. S., Publie 
Prosecutor, for the Respondent, 


JUDGMENT.—Four men, Hayat, Habib, 
Nawab and Jafar, have been convicted of mur- 
dering Hazar on the night of the 29th Novem: 
ber 1920 and sentenesd to death. They 
appesl and the sentenees are also befora ns 
for. confirmation under seetion 374, Oriminal 
-Prosedure Code. 

: The story told is that the principal accasad, 
Hayat, was batrothed to a .girl Musammait 
Jehan Begam, daughter of Muhammad, Lokar, 
(P. W. No. 7), she being about 15 years of 
age and he 35. He saw her in a most come 
promising situation with Hazar, a young man 
of 18, and instead of taking astion at onse he 
took counsel with his friends and on the 28th 
. November he colleeted Fatta, approver, Jafar, 
Nawab and Habib at the house of Jafar, his 
brother; and arranged that Hazar was to be 
murdered at the Khajurwala well. On the 
following night Hayat left his house caying 
that he was. going to see Muhammad, Lohar, 
who was ill. He arrived at Muhammad's 
house with Hazar and left it shortly after- 
wards still with Hazar.. They then ealled 
Fatta and went on to the Khajurwala well 
where they found the other three eonspirators 
already assembled. All five then fell upon 
Hazar, and Hayat eut his throat and neck 
with a knife so that it hung to the body by 
two small .pieees of skin only. He then 
gashed Hazar’s nose and cut off his penis, 
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and the body was then thrown into tke 
well. 

On the following morning Musammat Shar- 
fan (P. W. No. 6), the widow of Hagar, told 
Musammat Sardaran (P. W. No. 8) that he 
had not returned, and they both went to 
enquire at Muhammad's house, They were 
told that he had some the previous night with 
Hayat and had left the house with him. 
They searebed the village without suceess 
and coon afterwards Jafar ealled them to. the 
well where Hazar’s shoe and p7grt were seen 
floating in the water, The ground near the well 
was stained with blood and showed signs of 
a body having been dragged to the well. The 
mutilated body was then recovered. A report 


was made the same day by ona Nadar, in 


whieh four barbers were named as being 
suspested of the murder. The faet that Hayat 
was the last man- who had been seen with 
Hazar and that Jafar, his brother, had found 
‘the body turned the attention of the Polise 
to those acoused, and in the eourse of the 
investigation Hayat produeed a knife, Exhibit 
P. 4, from his house, and a chadar was takn 
from his person. A chadar and a kurta were 
taken from Fatta and a chadar from Habib. 
‘These with the knife and the parings of the 
finger nails of the three men were all sent to 
the Imperial Seralogist. All the elothes and 
nails of Habib were found to be stained with 
human blood. A pardon was given to Fatta 
and he has been produeed as an approver, 
Itis fclly established -by the evidence of 
Musammat Sardaran and Musammat Sharfan 
that the conduct of Hazar and Mus:mmai 
Jehan Begam was highly suspieious and that 
Hayat knew of it, and the motive for thia 
brutal murder is, therefore, elearly establish. 
ed. Thé statement of the approver has been 
attasked on several grounds.  Ít is true 
there are small. discrepancies but we do not 
consider these of any importanee, and it ia 
also both true and unfortunate that a whole 
month was allowed to elapsa between his 
offering to make a confession and’ a pardon 
being given to him, and this beeause the 
Superintendent of Polise was awaiting a 
report from the Imperial Serologist. In 
spite of the diserepansies, which are mainly 
due to the approver's trying to remember too 
mueh; and to his confusing what he had heard 
with what he had aetually seen, wa think 
that his statement is worthy of belief, and so 
far as if is  eorroborated in material 
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partieulars against the individual accused, 
it may be traated as valuable evidsncs agains: 
them. 

So far as Hayat is soucarned, in addition 
to the approver’ s statement there are the 
damning fasts that the last time Hazar was 
seen alive Ee was in sompany with Hayat and 
that they -came together to Muhammad’s 
house and left it together on the night of the 
murder, Though it is..true that Mühammad 
tried to withdraw a part of this statement in 
the Sessions Court, he subsequently corrested 
himself and adhered to what he had original- 
ly said before the Committing Magistrate, 
It ia proved that Hayat produced a knife, 
Exhibit P. 4, from his own hcuse, that his 
-chadar was fcund to be stained with human 
blood, and that he had strongest motive for 
avenging himecli on Hazar, 

T&kng al there fects together, whish 
strongly «c rrcborate the approver’ 8 statement, 
we are of opinion that it ia proved beyond all 
manner of doubt that Hayat was ore of the 
actual murderere, 


As regards Habib, not cn y his chada; but 
also the parings frem his firger-naila were 
fourd to ba stained with humain blood, 
There ja tke statement of Barkhurdar 
(P. W. No, 5) that he saw Habib going 
towards the Khajurwala well on the night cf 
the murder, We attash no imporlanes to 
this siatement as this witness was only diec- 
'sovered at a very lata etage cf the investiga- 
tion. There is, however, a very strong 
additional piese of corroboration in the shape 
of a eonfession made by Habib on the 7th of 
December and subssquently retrasted, In 
this he carefully avoided saying that he 
took any astusl hand in the murder but he 
did not state that he was one of the original 
eonapirators and that he was present and saw 
the murder being committed without attempt- 
ing to interfere. We have not taken this 
sonfession into account against any of the 
&o aseused, inasmueh as Habib aertainly.di1 
not intend to implisate himself thcuzh he 
&etually did so. Against him, kowevar, the 
sonfession whieh we believe to hava been 
voluntarily made may certainly ba taken into 
account, and in our opinion, it provides farther 
valuable sorroboration of the story told by 
the approver. We find that it is fully proved 
that Habib also was, one of the aotual 
gaurderere, 
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So far as Jafar and Nawab are sorcerned, 
apart from this retrasted eonfession of Habib, 
which is. cf praetieally no value as against 
them, there is no sorroboration beyond the 
siatement of tbe witre:s Barkhurdar. As 
explained above, we attach no value to it and 
the approver's s'atement, therefore, stands 
unsorroborated in any material particulir as 
against these two accused and we, therefore, 
asoept their appeals and aequit them. 

We dismiss the appaals of Hayat and 
Habib and confirm the sentenses of death 
passed on them. 


Z, E. 
Appeal dismissed. 


PATNA HIGH COURT. 
CRrMINAL Revision No, 251. or .:£22, 
May 23, 1222, í 1 s 
Fresené :— Mr. Josiica Adami. > « 
RAMKUMAR LAL —APPLICANT 
cereus * 
THAKUR OJHA—Opposita Piisi: 
Criminal Procedure Code (Act V of 1803), s. 145, — 
proceedings under—Attachment of property by Deputy 
Magistrate — District Magistrate, jurisdiction of, 0 
interjere— Procedure ' 
An order passed by a Deputy Magistrate in 2 
proceeding under section 145 of the Criminal Procep 
dure Code cannot be upset by the District Magistrate; i 
the remedy isto move the High Court in revision, or 
to goto the Civil Court for a decision of odd claims 
of the parties, [p. 403, col, LJ . 


Oriminal revision againsb an . order of 
the Deputy Commissioner, Hazaribagh, 
datei the 10th of March 1922, | 

Mr. B. O. De, for the Applisant. . 

Mr. Á. k, Roy, for the Opposits Party, , 
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JUÜDGMENT.—This application is direated 
against an order of the learned Deputy Com» 
missioner of Hazaribagh, stating that unless a 
sivil suit has been instituted by a certain date, 
the land which had been attashed in pro- 
ceedings under sestion 145 would be released 
from attachment and made over to the second 
party in the proseedings, 

There was a dispute between the pro- 
prietors of two neighbouring villages as to 
the possession of sertain forest and jungla 


lands, and, as a braash of the peasa was 


likely, proseedioga under sestion 145 of the 
OriminalProsedure Code were drawn up. 
The result of those prosesdings was that 
the disputed jungle and frrast lands were 
attachad: that was on the 13:h June 1921. 
There isnothing on ths resord to show how 
the matter eame to the notise of the 
Dapuiy Commissioner, but, on the 27th 
Jaunary 1922, he dirested that notices 
should issue to the parties to the effect 
that the property would be released from 
attashment and made over to the sseond 
party in aseordance with the entry in the 
Settlement record. It seems that the Depaty 
Commissioner found that neither party was 
going to the Civil Court for a determination 
of the dispnte and he found thatin tha 
Survey and Settlemsnt operations, there was 
& dispute asto this sima land undar the 
provisions of section 40 of the Bengal Sarvey 
Actin the form of a village boundary disputes, 
and the As issant Sape interdent of Sarvays 


found that tae land lay ia the villaga of 


the sacond party. This decision had not 
been appealed agains} and the orders wera 
made final uader sestion 62 of the Sarvey 
Ast. ltison the fast of that desisi m that 
the Daputy Jommissiouer proposes to releasa 
the property from attashment in favour of 
the second pariy. Now,I am afraid that 
the Dapaty Commissioner has no jurisdis. 


tion to pass the order ‘he comtemplatas 
passing. It may ba that the applisation has 


been mada a little too early to the Court bat 
it might just as wall ba daalé with at 
ones to save furthar troable. An ordar 
passed in proeeediags under section 145 
cannot be ussat by the Magistrate. of a 
Distr’at ; the remidy is to mova this Court 
in revisi‘n or to ga to the Civil Court 
for a dee sion of the alaims of the parties, 
The  proseedings under section 145 were 
got taken by the Deputy Commissioner and 
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even if he himielf had originally passed 
the order for attachmsnt, he would not ba 
able to review his order in the manner 
in whieh he proposes t3 pasa an order 
now. dlt is not nesessary to say more than 
that. The noli» issued by the Daputy 
Oommissioner stating that, unless a civil 
suit be brought within a cartain period, the 
lands would be released from attaehnient, 
cannot stand and should be cancalled. 


wW, C. A, 
O; der accordingly. . 


LAHORE HIGH COURT. 
OrrainaAL ÁPPRAL No. 141 or 1920, 
March 11, 1920. 
Pressnt:—Mr. Justise Ssoth-Smith and . 
Mr. Justica Abdul Raoof. 
KADIR BAKHSH—9Qonvicr — 
APPELLANT 
versus 


EMPEROR—HzsPoNDENTr. 

Penal Code (Act XLV of 1861), s. 800, Eacep, (1).— 
Grave and sudden provocation —Continuing under 
influence of provocation — Act, whether must tmmedic 
ately follow provocation. 


Accused suspected his wife of being intimate 
with one Jf, and frequently remoastrated with, and 
warned her: one night accused and his wife were 
sleeping in the courtyard of their haveli when, after 
some little time, accused awoke and found his wife's 
bed unoccapied: his suspicions being aroused, he 
immediately proceeded to the khola adjoining the 
havelt, where he found his wife and M. together: 
heattacked M. and killed him, and then attacked his 
wife and killed her also: he was placed upon his trial 
for the offence of murder and was sentenced to death, 
the Sessions Judge holding that the accused did not 
receive such grave and sudden provocation a3 to 
deprive him of the power of self-control, On appeal’: 

Held, that the provocation received by the accused 
was grave and sudden, and he continued to be under 
the influence of provocation until he had killed his 
wife, and that he was entitled to the mitigation 
provided in Exception (1) to section 300 of the Penal 
Vode, as that exception does not contemplate that, 
in order to entitle an accused person to earn the 
mitigation, the act must immediately follow the 
provocation, [p. 406, col 2.3 

Said Ali v. Empress, 8 P. H. 1890 Cr, Fazal v 
Queen-Empress, 8 P. R. 1899 Or., Abalw Das v, King. 
Emperor, 23 C, 871; 8 C. W, N 708, referred (o, 
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Appeal from an order of the Sessions 
Judge, Dera Ghezi Khan, dated the 
20th January 1920, 

Mr. Noad, for the Appellant. 

Lala Jat Lal, R. B., Assistant Legal Remsm- 
branaer, for the Respondent. 


JUDGMENT.— The appellant, Kadir 
Baktsh,was eharged uuder section 302, Indian 
Penal Code, with the offenee of murdering 
Musammat Nurai, bis wife, and one Muham- 
mad, Mammar, on the night between the 
5th and 6th of June 1919, He has been 
found guilty and has b3en sentenced t9 
death, Khuda Bakhsh, Allah Bakhsh and 
Mubarak were oharged onder sestion 302 
read with sestion 109 with the offense of 
having abetted and aided the said Kadir 
Bakhsh in murdering either of the two 
deeeased or one of them. The charge was 
not established egainst either of the three 
last mentioned aesused and they have 
consequently been acquitted. Kadir Bakhsh 
has «ome vp in appeal to this Oourt and his 
ease has also been referred to us under 
sestion 374 of the Code of Oriminal 
Proeedure for the aonfirmation of the sentanee 
of death, : 

The fasts of the sase are somewhat 
peculiar and beyond the fact of the murder 
‘of the -two unfortunate Vistims nothing 
definite has some out of the evideres to 
establish the circumstances :undsr which 
the deed was commiited. Acsording to the 
‘avidenes of Mus; mmaít Bakht Sawai, widow 
of Muhammad, Kariman, nephew of Muham. 
mad and Wahid  Bakhsb, a Kuresht, who 
are alleged to be the eye-witnescer, on the 
night in question ahue and cry of thieves 
was heard npon whieh these three witnesses 
along with Mubammad deceased went inside 
the hareli of Raniab, father of Musammat 
-Nurai deceased, and Khuda Bakbsh aceused. 
Muhammad’ was gong in front. Hoe was 
‘caught by the four accused and taken inside 
the khola belonging to Ranjab. They acoused 
him of being & thief and of casting eyes 
on their womenfolk. Inside the khola they 
saw Muhammad on the ground overpowered 
by Kadir Bakhsh who had taken hold of 
his testicles. The other three acaused: were 
geen assisting Kadir Bakhsh in various 
ways, Khuda Bakhsh is said to have 
held the arms ofthe victim; Allah Bakhsh 
was holding hie hair and Mubarak wes ssen 
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beating him with fists and kicks. Musammat 
Bakht Sawala eries brought on thes sesne 
Iiahi Bakhsb, Khuda  Bakhsh and Allah 
Bakhsh, Kwureshts, from Ohunjanwala 
well. On arriving thera those thres Kureshis 
saw Kadir Bakhsh sitting on the naak of 
Muhammad who was probably dead. Karima 
was sent to feteh Sonhara Arain from his 
eastern well Jhariwala, Acsording to 
Musammat Bakht Sawai, Musammat Nurai 
was sitting on her hed from where she 
was pulled off by Kadir Bakhsh and was 
dragged toa spot near the khola where she 
was struck with an axa on the head and 
fase. The witness Musammat Bakht Sawai 
actually saw two blows being given to the 
unfortunate woman. Aceused Kadir Bakhsh 
is stated to have then gone to the kholz 
and to have delivered four blows on the 
body of the unfortunate Muhammad, Ths 
axe with which the vietims were struek is 
Said to have been brought by Kadir Bakhsh 
froma kotha belongirg to Ranjah. Acsased 
Kadir Bakhsh with his wife Musammat 
Narai livad with Ranjah, her father, in 
the same house. Kariman and Wahid 
Bakhsh substantially eorroborate Musammaf. 
Bakht Sawai in almost all the details of her 
evidence. It is not necessary to diseuss in, 
greater detail the evidenca of these three 
witnesses inasmush as the learned Sessions. 
Judge has praétisally disbelieved them and 
has discarded their evidenee. ' The gist of 
their evidense is that a falss alarm was. 


‘raised by the womenfolk of the family of 


Kadir Bakhsh asonsed in order to entice . 
Muhammad, Mammar, into the courtyard of 
their À :tels and then to satch him and accusa 
him of being a thief, Hamity on aesount of 
sertain dispute relating to land was allegad 
as the motive for the offenes.. This on the 
fase of ib was wholly inadequate aad we do 
not think that the  evidense of the so. 
called eye-witnesses ean bə safely relied 
upon. 

The sesond gronp of witnesses ineluded 
Ilahi Bakhsh (P. W. No. 5), Khuda Bakhsh 
(P. W., No. 6) and Sonhara (P. W. No. 10), 
They on hearing an alarm, as mentioned 
above, proseeded in the direstion of the khol4 
in the havelt of the asoused from whieh tha 
eries came. They on their arrival on the apa 
saw Kadir Bakhsh standing on the deseasei 
and kieking him, The other three wit. 
nesses were seen standing. by. Neither of 
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them: saw Musammat Narai alive or dead 
‘at night, bat later on in day tims on 
being called to the soot they syw ths 
dead body of Musammat Nurai lying outside 
the khola. Ilahi Bakhsh and Khuda Bakhsh 
then proseeded to the Thana to make the first 
information report, It is translated and 
printed at page $ of the paver b»ok. It was 
recorded on the 6th of June 1919 at 10 a.m, 
the Thana being six miles from the scene 
of oscurrance. 1n this report Muszmmat Nurai 
was said to have hidden hersslf somewhere 
when they had eaught hold of Muhammad, 
. Kammar, and bad bagun to beat him oo the 
night of the 5th and 6th June. The report 
hrought the Polies on the spot and it was 
then that the real fasts relating to the 
eaptura aud murder of Muhammad and 
Musammat Nurai were discovered. Muham- 
mad Ali, Sub.Inapestor, after writing the 
report at once went to the spot and arrived 
there at 12 noon. Malik Gaman, Zaildar, was 
present at the spot and also the four aeaused, 
Kadir Bakhsh and others, Tho Zaildar 
produced the axe  P.3, The body of 
Musammat Nurai was found lying in the 
eourtyard outside the khola. The body of 
Muhammad, decsased, was dissoverad lying 
inside the khola some five karams from that 
of Musammat Nurai. | Nagsha t-surat hal and 
statement ^f injuries in raspsat of both 
these decsased was prepared by the Sub- 
Inrp3etor. Near the body of Muhammad 
were foand two kachi bricks, a rope, a topt 
and a turbin. A pair of shoes (Exhibit 
P. 7) was found on the roof of Ranjah’s 
house. They were identified as balonging 
to the deczased Mahammad. Ths Sab: 
Inspestor got the Pafwart to prepare tha 
plan (Exhibit P-B). On the back of thia 
plan ths Sab Inospactor maie a nota to tha 
efast that marka wara obiyervad oa tha wall 
in the sorusr betwaan tha northern will of 
the khol: and a wall of tha hoas: of Ranjah. 
The shoas were found at tba edge of the 
roof towards tha khola. Aasording to the 
Sub-Inspector the shoas had evidently been 
plaesd there by the deseased Mohammad. 
As to the faci of tha prezanea of Maham- 


mad inside the hola ani his murder, of. 


course there ean be no possible doubt. 
The only question is whether ha was eaught 
hold by the ascus:d person on going into 
the kavelit after hearing tha alarm or that 
he had atealthily gone into the khola by 
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getting on the top of Ranjsh's house and 
climbing down the wall into the khola. 
The eireums'antial evidense as to the dia. 
covery of the shoés on the roof of the 
house and the marks on the wall below 
establishes beyond any reasonable doubt tha 
Jatter theory. There is evidenee on the 
record to show that there was illegal intimasy 
between Muhammad and Kadir Bakhsh’s 
wife, Musammat Nurai deceased. According 
to Ranjab, father of Musammat Nurai, 
Kadir Bakhsh aesused her of baing intimate 
with Muhammad deseased and kept warning 
her He himself had notseen anything per- 
sonally, except that he had seen the deceased 
Muhammad and Musammat Nurai talking 
together severaltimes. Besides the evidence 
of Ranjah, there is other evidenee alao on 
the record from whieh it appears that tha 
deseased Muhammad ard Musammat Nuri 
had bsen intimate for some time. On the 
night in question the appellant Kadir Bakhsh 
says he found the charpoy of his wifa une 
occupied. His children alone were found 
there crying. Naturally suspicions were 
directed towards Muhammad and the appel. 
lant at ones proceeded to the khola where he 
found them together. 

As regards general faets relating to the 
oseurrense, there is also the evidenae of a 
third group of witnesses, namely, Vusammat 
Aishan, sister of Kadir Bakbsh and Musam« 
mat Sabhai, wife of Ranjah, whieh more 
or less goes to corroborate in sertain paris 
the evidenee given by the previous witnesaes 
already mentioned. The most important 
piese of evidence, however, against the 
appellant is his own confession. He first 
confessed his guilt before a Magistrate on the 
7th of June. In thi» sonfession the appel. 
lant made tha following statement (— My 
honour has been spoiled and ruined, I 
killed my wife, Musammat  Nurai, and 
Muhammad, son of Lal. Both of them were 
in the act of sexual intercourse on the 
ground when I killed them, I at first 
eaught Mahammad by his hair, I canght 
hold of his testisles, He fell down, | 
struck him with Asoha brisks, At this hg 
fell on the ground. I struck a seaond brick 
and he besame unconssions. He lay there, ` 
The bedstead of Nurai, my wife, was sloge 
by. She left the ground and lay on the 
charpoy. She was then seated when I 
struck her the axa which strnek in her 
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head. I dealt out tbree or four blows of 
the axe. I then returned to see whetber 
or not Muhammad had expired, I found 
bim dead. Thinking lest he be alive he 
‘was really dead. I strusk one more blow 
of the axe at his (Muhammad's) head.” 
"He adhered to his eonfession and made 
prastically the same statement before the 
Uommitting Magistrate. He maintained the 
sams attitude in thé Sessions Court and 
confessed his guilt, but pleaded grave and 
sudden provosation, Whether the sceused 
caw Muhammad and Musammai Narai actual: 
ly eommitting adultery or whether he simply 
found them together in the khola there 
‘cannot be the least doubt that grave and 
sudden provocation must have been saused. 
The learred Sessions Judge, however, did 
not aecepk the plea and dismissed it with 
the following somewhat remarkable observa- 
tion;— "There was no grave and sudden 
provoestion, but, assuming that both the 
deceased wera sommitting adultery and were 
caught in the set by Kadir Bakheh, do 
his aets, as stated by himself or brought 
out by the evidenee, show that he was 
deprived of the power of self control? 
I do not think so.” We entirely dissent 
from the opinion of the leained Sessions 
Judge, This is not a case of the first 
impression. Under circu ustanses similar to 
those established ia this eas» sudden and 
grava provoeation has bean held to have 
been established {vide Said Ali v. Empress (1), 
Fazal v. Queen- Empress (2)]. The learned 
Sessions Judge further made the f:llowing 
striking observation in his judgment :—‘An- 
gerei no doubt he must have been, but his 
anger was not, in my opinion, sash a violent 
and ungovernable passion as to deprive him 
of all self-sontrol. I do not find it possible 
to connect any of the blows with the violent 
agitation allegád to have been aroused in 
the mind of acsused by what he allezes 
he witnessed," Thie, in our opinion, is not 
an asceurate estimate of the situation, 
Further, the learned Judge held:— Assuming 
this to be the ease, however, in respest of 
the death of Muhammad, there is absolutely 
nothing to support this contention in the 
case of the murder of Musammat Nurai, 
She was andoubtedly murdered s little later 


(1) 8 P. R, 1890 Cr. 
: (2) 8 P, Ba 1899 Or, 
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when aeeused mnst have regained his self 
control even if be bad lost it before." 
That there was sndden and grave provcca- 
tion cannot be denied. How long that 
provocation continued to prey on the mind 
of the appellant is the only question to be 
determined. In cur opinion the rule eons 
tained in seetion 300, Exseption (1) of the 
Indisn Penal Code, does not eontemplate 
that in order to entitlean aeeused to earn 
the mitigation provided for, the aet must 
immediately follow the provocation, In the 
case of Abalu Das v, King-Emperor (3) the 
learned Judges who desided the case thougbt: 
that the proyoestion was of a nature that 
would sontinue to irfluenee the feelings of 
the seevsed for asonciderable period after 
the culprit was fourd in the ecmpany of 
the wife of Abaln Das. In this ease, bow- 
ever, it is not necerrary for us to go to that 
extent, for in this ease the evidence does not 
justify os to bold that ary consideratle pericd 
intervened between the murders cf Mohammad 
and Musammaé Norai. All that happened waa 
that Musammat Nursi ercaped while the 
appellant was graprling with the deseased 
Muhammad, Having finished bim be pro- 
eecded to desl sith his wife whom be 


dregged from her bed and killed her. In 


tke eircumstarees we are justified in holding 
tbat the appellant continned to ke under 
‘the ixfloenee of provoestion until he bad 
killed Musammat Norai. The ease eomes 
under Exseption (1) to seetion 300, Indian 
Peral Code, 
We aecordirgly set aride the sonviction 
under section 302 and in lieu thereof 
convict the appellant under seetion 3/4, 
Indian Penal Code, and sentence him to five 
years’ rigorous imprisonment, To this extent 
the appeal is aecepted. | 
W. G. A, Appeal partly accepted, 


(3) 28 0, 571; 50, W. N, 708, 
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DHUAXA v. BAPalliuR, 


SAÓPUE JUDICIAL OOMMISSIONER'S 
"x COURT. 
Osua Revreton No, 143 or 1922, 

" .  . August 18, 1:22, 

Presert ;—Mr. Prideaux, A. J. C. 
^ DHULIA alias ATMARAM —APPLICAKT 
Asi versus 

EMPEROR—Now APPLICANT, 

! Oriminal Procedure Code.(Act V of 1898), ss 107, 
146— Dispute about land-—Complainant out of posses- 
ston—Proceedings justified under s, 146—Opposite 
party, whether may be bound over under s, 107. 


' A dispute about land which would justify proceed- 
ings under section 146 of the Code of Oriminal 
Procedure does not bar proceedings under section 
107 of that Code. But if the complainant is out of 

ossession of the land in dispute, and there is no 
danger of a breach of the peace unless he resumes 
possession, he should be referred to his remedies 
under section 146 of the Code of Criminal Procedure 
or in the Civil Courts, and the facss that his attempt- 
ing to resume possession may cause a breach of 
the peace and that his dispossession was illegal are 
not sufficient grounds for binding over the opposite 
party to keep the peace, 

. Hira Singh v. Mohan Singh, 8 Ind. Cas, 64; 6 N. L. 
R. 94; 10 Cr. L.. J, 221, followed. 


Applieation against an order of the Magis. 
trate, Fist Class, Wardha, dated the 28.h 
February 1922, in Oriminal Oase No. 27 
of 1521. . 


' Mr. W. H. Dhabe, for the Applicant. 
Mr, G. P. Dick, Standing Ovuosal, for the 
Crown. 


' JUDGMENT,—The applicant Dhuma, 
alias Atmaram, has been bonnd over under 
aeetion 107 of the .Criminal Prosedure 
Code. I& is sontended for him here that 


the evidense on resord does not justify the - 


order passed, because it does not show 
that the applieant is likely to eommié a 
breaeh of the peace or to disturb the 
publie tranquillity. -It seems that there ia 
some dispute between the applieant and 
one Dada Patel of Wadgason over a field. 
Applicant was prosecuted -for eriminal 
trespass said to have been eommitted on 18th 
July 1922 in thia field but in that case he 
was acquitted. It has been held by this 
Oourt that, a dispute about land whieh 
would justify proceedings under section 
145 of the Code of Criminal Procedure, 
does not bar procesdings under section 107 
of that Code, But if the somplainant is 
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out of possession of the land in dispute, 
and there is no danger of a breach of 
the peace unless he attempts to resume 
possession, he should be referred to his 
remedies under section 145 of the Code 
of Oriminal Prosedura or in the Civil Courts, 
and the faets that his attempting to re- 
sume possession may eause a breach of 
the pease and that his dispossession was 
prima facie illegal are not sufficient grounds 
for binding over the opposite party to keep 
the pease: see Hira Singh v. Mohan Singh (1). 

The applicant seems to have now left 
the villige and to bave gone to reside in 
Berar. It is only a Ohief Presideney or 
a Distriot Magistrate who can take these 
proesedings when either the person inform- 
ed against or the plase where a breach 
of the pease or disturbance is apprehended 
is rob within the loeal limits of the 
Magistrate’s loss] jurisdistion. 

Taking this ease as a whole, I think 
the order somplained against is wrong, aud 
that if any disturbanee ia antisipated owing 
to the quarrel between the applisant and 
Dada Patel over the field, proceedings under 
geetion 145 of the Oods of Criminal Pro- 
cedure is the appropriate remedy. I caneel 
the order directing applieant to oexesute a 
bond to keep the peace. 


G, X, D, Order accordingly, 


(1) B Ind, Cas. 64; b N. L. ER. 04; 10 Cr. L, J, 221, 


OALCUTTA HIGH COURT. 
ORIMINAL Ravarexce No, lor 1922 anp 
ApPzan No, 148 or 1922, 

April 28, 1922. 

Present :—Sir Lancelot Sanderson, Kr,, 
Chief Justisee, and Mr. Justiea Panton. 
EMPEROR-—PaoOiROUTOR 
cereus 
DURGA OHARAN BEPARI alias 
DURGA CHARAN MANDAL AND OTHERS 

—ACOUSED. 
_ Jury trial—Judge’s charge to Jury —Judge, duty of, 
in stating Iow—Judge giving his own opinion- 
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EMPAROR bi DURGA CHARAN BEPARI, 
Misdirection —Murder—Jury, method of ckarging— 
Langage of charge to Juiy—Mésinterpretation of 
abords by Jury. 

Wharé in à trial by Jury the Judge wishes to 
inform the Jury às td what ‘are thé terms of a par- 
ticular provision of the law; it is necessary for him 
to read the actual words of the section containing 
that provision to the Jury, and, if necessary, to 
explain what is méatt by the section; if, instead of 
doing this, the Judgé givas his own opinion of the 
meaning of the section, that would amount to a 
misdirection.[p. 409, cols. 1 & 2.]: 

In charging a Jury in a trial for murder, and in 
directing them às io what constitutes inurder, the 
Judge should réfer to the aéctions of the Penal Code 
Which relate to culpable homicide, and direct the 
Jary as to what is culpable homicide, and in what 
circumstances culpable homicide amounts to murder. 
To.direct the Jury that “murder is the intentional 
Killing of another human being with maliée afore- 
thoüght,'" although a comprehensive way of de&orib- 
ing what the meaning of murder is, is not the way in 
which a Jury ought to be charged, and amounts toa 
misdirection, [p. 409, col, 2.] 

Wher, in dealing with one of the charges against 
the accused, the Judge in charging the Jury uses 
words which the Jury might misinterpret, and mighb 
thereby be induced to come to the conclusion that 
thera was nothing more tobe said about the matter, 
that would amount to a misdirection. [p. 409, col, 2. 

' Criminal referense and appeal against the 
order of the First Additional Sessions Jides, 
Bakerganj. i 

FAOTS appear from the judgment. 

' Babü Suresh Ohandra Talugdar (with him 
Babus Mahendra Kumar Ghose and Sachindrà 
Kumar Roy), for the Aeeused.—This à refer- 
ense under sestion 374, Oriminal Pro$edure 
Code. The three asaused have been found 
guilty of murder and sentenced to death, 
The first and the third acrused ware found 
guilty of murder by the unanimous vardiot 
of the Jury under sections 302, 34, Indian 
Penal Code, and the  sesond asansed 
under sestions 302 and 149, Inlian Ponal 
Oode. They were also found guilty under 
sáetion 364, Indian Penal Code. My points 
in this appeal are that the «harge of 
the learned Sessions Judge in seriously open 
to criticism. The sommon interpretation of 
sestion 84, Indian Penal Code, whieh is 
followed by the laaraed Jndge is entirely 
wrong, „He says that section 34 provides 
“that where it is doubtfu] which of several 
persons has taken the chief part in any 

given crime eommitted in furtheranse of a 
eommou intention of all of them, eneh of 
sueh persons is severally liable as if he 
alone had done the deed." I aubmit this is 
a mistaken sodstruction of the sestion. The 
drag view ‘has been énunsiatód ii Hingeror v, 
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Nirmal Kanta Roy (1).. Sir Henry Stephen 
developed the view farther in an atticlé in 
the Calentta Weekly Notes, 180. W. N. 222 
(Notes); see sisa Nibaran Chandra Hoy v. 
King. Emperor (2). The direstion of "murder" 
in tbe sharge is also open to ferions eom. 
ment. Itis no direction in law tà déseribe 
it as the intentional k llibg of another human 
being with malica aforethought,. My next 
grievance is that the Judge has not referred 
to the salient points in favour of the acsused, 
lt was-the elear duty cf the Judga tà direct 
tke attention of the Jury to the cage of eaoh 
individual aseused. Lassly, I submit the 
Judge's charge on sestions 148, 861, Indian 
Penal Code ave all erroneous and wrong. 

Mr, Orr, Deputy Légal Romembranoer (with 
him Babu Manindra Nath Baneriea), for-the 
Orown.—I submit the " Heads of the Charge 
to thé Jury” does not contain everything 
astüally maid by the Judge, The direstiong 
eomplained of are quite proper and they 
have nob ossasioned failure of justice; The 
learned Judge has not disciesed the avidonee 
in detail in the heads of ‘charge. There 
having been no failure of justice, the ease 
should not be rent baek, 

Babu Suresh: Ohandra Talugqdar replied in 
brief, i 
JUDGMENT. 

SANDERSON, C. J.— This is a refereneo under 
sestion 374 ‘of the Code of Oriminal Prooce. 
dare, in & ease whish was tried by the 
learned First Additional Sessions Judge of 
Bakerganj and a Jury, and in which the 
three aceused were found guilty of murder 
and were sentenced to death. There is algo 
an sppeal by the three aseused, Two of 
the acaused, Durga Charan Bspari and 
Hasan Dawan, were found guilty of murder 
by the unanimous verdict of the Jury ander 
sastions 302 and 34 of the Indian Penal 
Code, and ths other, Alimuddi Mistry, ‘wns 
found guilty of murder under sections 30 2 ‘and 
149 of the Indian Penal Code. All three 
were found guilty on the renmaiting two 
sharges,-namaly, under sestion 364, whieh is 
the seetion dealing with abduetion with intent 
that the person abdueted may be murdered or 
may be so' disposed of &8'to ba put in danger 
of being murdered, and under seetion 148, - 


(1) 24 Ind. Oas. 340; 41 O. 1072; 180. W. N. 729, 
15 Or. L. J. 460. . i zs x MM 
j (2) al Q, W, N, 1088; 6 Cr. L. Je 304, 
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whish is the éestion whieh deals with rioting 
by a person of psrsons armed with deadly 
wéapons, ^| 


‘Tbe first ground—or rather, tha ground, 
upon whieh'the learned Vakil, who argued the 
eadd On behalf of the sccased, mainly reliad, 
Was, that the direstion of the learned Jadge 
to the Jury was open to oritisism. In my 
jadgment, the direstion by the learned Judge 
to the Jury is open to certain eritieiams 
and i have eome to the eonelusion that 
there are material matters whieb, as far 
as lean ascertain from the heads of sharge 
to the Jury whieh are now bofore us, 
wéra not brought to the attention of the 
Jury. Before I deal with those matters 
attention should be drawn tò the way in 


which the learned Judge dealt with section’ 


34 `of the Indian Penal Code. I am quite 
aware that tho document whieh we hava 
before ub is not more than “benda of eharge to 
the Jury," and I-eannot accept the suggestion 
whieh was made by the learned Vakil for the 
aesused, that the learned Judge said no 
moke to the Jury than what appears in the 
heads of seharge. The ease lasted, (if my 
recollection’ serves me right) for six days, 
and the seventh day of the trial was re. 
served for ‘the learned Judge’s summing up; 
it was not until about 3 o'elock in the 
afternoon that tha Jury retired to eonsider 
their verdiet, J, therefore, regard this dosu- 
mefitas no more than "heads of charve to 
the Jury." But, even so, I may say that 
there are certain matters in the heads of 
charge which are open to eritisiem. In 
the first plase, the learned Judge has 
stated as follows:-—" Seetion 24 provides that 
where it is doubtful which of several persons 
has taken the chiaf part in avy given srime 
eonimitie! in fartherance of the co amon 
intention of all of them, each of such 
persons is.severally liable as if he alone 
had doné the ‘deed.” If the learned Jadge 
interided thereby to be informing the Jury 
es to what were the provisions of sestion 34, 
no ‘one an deny that it ia a misdirection, 
bedatite ‘the ‘provisions of section 34 are'not as 
stated by ‘the learned Judge. 


‘Bat I teka ft that the learned Judgo 
was giving ‘his own view ‘of the meaning 
of the section. In my jadgment, it is 
maseuary for a learned- Judge- to read 
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the very words of the seetion itself to the 
Jury, if he purports to give them what are 
the provisions of the section and then, 
if necessary, to exolain what is the meaning 
of the section, The learned Judge did go 
ou to say: “In other words, it provides 
for those oases in whieh all.help to commit, 
é,g.,% murder, but in whieh it ie, in the 
natare of things, diffionli to say exactly 
whose hand astually caused the death of 
the murdered person." It seems to me that, 
in that sentence, the learned Judge was on 
eounder ground; but, even then, having 
regard to the first part of the direetion, I 
regret to say that I eannot regard it aaa 
satisfaetory direstion with regard to the 
provisions of seetion 34, 


Then, his only direction as to what oon- 
stitutes murder is enníained in one sentence 

Murder is the intentional killing of another 
human being with  maliee aforethought,” 
That may bea eomprehensive way of deserib- 
ing what the meaning of murder is but it 
ia not the way in whish learned Judges 
ought to sharge the Jury in this eountry, 
It is csaal to refer to the sestions whigh 
relate to enlpable homiside and to diroet 
the Jury as to what is oulpable homieide 
and in what cirsumstances-eulpable homiside 
amounts to marder; I should not, however 
reject this direstion to the Jary by the 
learned Judga on this ground alone, if I 
felt quite elear that the misdirastiog had 
hot ocsasionsd a failuce of justise, Farther 
J do not approve of the last paragraph but 
one at page 40 of the paper-book where the 
learned Judge was dealing with sections 302 
and 149, vis.: “This charge is to some extent 
redundant, and strietly applies only to Ali. 
muidi, for Hasan and Durgh Oharan are 
supposed to have been the astual murderers, 
By eion 14) Alimuddi becomes a sonstrue- 
tive murderer and iiable for the snbstantiva 
offense, just as by sestion 34 all these aeeusad 
are equally liable for the murder, as thongh 
each of them had committed it single-handed,” 
In my judgment, if the sharge was, in fast 
delivered to the Jury in those words or dn 
woris whieh would eonvey that meaning 
in my opinion, the Jury might misinterpret 
it aad they might have been thereby indused 
to some fo the sonelasion that'there was 
no more to be said about the matter. In 
my opinion, this amounts fo a misdirestion, 
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. The next paragraph is material in another 
respest. The learned Judge was dealing with 
section '148 and said;" Similarly, though all 
three are eharged with rioting armed with 
deadly weapons under sestion 143, Indian 
Penal Code, it appears from the evidenee 
that the sharge will only apply to Alimuddi 
who was armed with a spear, the other twa 
being unarmed.” In spite of that direstion 
ky the learned Judge the Jury found all 
tbreg of the accused guil'y under seetion 
148. This goes to show that apparently the 
Jury had not appreciated the learned Jadge'a 
dirzetion. Ia effect, he dirested the Jury 
that only one could be conviefed under 
sestion 148 and yet the Jury found all 
three of them guilty under that sesiion P 

It is difficalt to believe that all that the 
learned Judge said about the evidence is 
represented in his heads of ebarge: If it 
be a full and eorrest representation of his 
ebarge with regard to the evidenee, then 

it appears that the learned Judge did 
not draw-the attention of the Jury to the 
faet that many of the witnesses who 
were called on behalf of the prosesution 
were related to Ananda, who was alleged to 
be the prime-mover in tbe prosecution, or to 
each other: nor did he draw the attention of 
the Jury to the discrepancies in the evidence 
of some of the witnerses—discrepancies which 
eertainly did oceur. F 

Agsin, the learned Judge said: The plot 
was apparently hatched on Wednesday and 
sarriei into effect on Thursday.” I have read 
the evidence earefully. J do not know what 
evidence is supposed to support the suggestion 
that a plot was hatched on Wednesday. The 
learned Counsel and the learned Vakil were 
not able to assist me on this point. There is 
the evidense of Isswar Oharan Bepari who 

proved that at Sabdar's house there was a 
feast and that Alimuddi, Biraj Ali Jemader, 
Kuti Mollah and Jabbar Ali were invited to 
it, -Hasan Dewan is the son-in-law of 
Alimnddi and he lived in tbat housa, The 
feast took plaee on Thuisiay and not on 
Wednesday,and 1 do not find anything in 
that evidense which would justify the 
suggestion that any plot was then hatehed, 

Towards the end of the learned Judge's 
cumming up, he said: “fhe evidense is that 

Durga Oharan bad tied the eloth round the 
poor woman's neck ab the time of the eapture, 
and that so they dragged her away.” It is 
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true that Swarna, the woman who is alleged. 
to have been present at the time the abduetion . 
took plase, used the words "tied a eloth round 
her neek,” On the other hand, the first witness 
for the Prosecution, Nagarbasi, said : "Durga 
Oharan had put the upper part of her eloth 
round her nesk and-.so. had eaught her,” 
which may mean that he tiedit orit may 
mean that he had merely wrapped it round 
her nesk for the purpose. of dragging her 
away. That by itself would not be soim- 
portant but for the ssotence whish follows 
it ; becanse the learned Judge says: “long 
before she got to the river she muat have, 
been half-choked, and it would require little 
more pressure to complete the saffoeation,” 
That depends to s^me extent upon how the 
eloth was tied, and the learned Judge. did not 
draw the attention of the Jury to this ques- 
tion. 

The learned Judge further said: “The 
Jury must alco take into ecnside:ation the 
admitted hatred that existed  bstween the 
deseased and her husband's relatives and 
must ask themselves whether in their ex- 
perienee sush hatred doss not, in niae eases 
ont of ten, ab any rate in Bakarguoj Distrist, 
farvish a powerful motive. for saeh a 
crime,” 1 

In my judgment, the learned Julge ought 
to bave diawn the attention of the Jury to 
the evidenee of Nagarbashi with régard to 
this point. Nagarbashi said that as bef ween 
Kalidas and the derensed there wes & eettle- 
ment of the dispute and it was salled an 
amicable settlement, and he went so far a3 
to'say : tbere war no quarrel between them 
after the case bstween them was amicably 
settled last Ansarh.” In view of this state- 
ment I fail to see how the Jadge wes 
justified in telling the Jury that there was 
existing "admitted hatred." Finally, the 
learned Judg» direeted the Jury as follows :— 
"As I have already said, whish. of thos 
abdnetors actually applied the pressure tha 
ended her life, if this was how she died, is 
immaterial,” NE 

There were threa men involved iu the 
charge of murder. It seems to me that the 
attention of the Jury should have been 
directed to the individual eases of the three 
men, As for instanee, it may be that Ali- 
muddi had no intention of murdering Nanda- 
rani, though he may have been willing to take 
part in the abduction of the woman, There 
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is no evidenes that he laid his hand upon 
the deseased, though thera is evidsnoes that 
he assisted the aetual abduction by holding 
bask: and threatening the would be rercuers. 
For these reasons, in my judgment, it would 
not be right i» allow the verdiet of murder 
to stand in respest of the three aeeused. 
Consequently, in our judgment, the verdiet 
of murder and the senteness of death passed 
upon the three aesussd must bs set aside 

That, however, doss not dispose of the 
ease, 

The learned Vakil for the asmied press- 
ed us to remit the cas3 for a fresh trial, 
but with regard to the charge under sestion 
364, the learned Vakil frankly admitted 
that he eould not aay that there was a 
misdirestion as regards that charge, at all 
events, so far as the two acsused, Durga 
Charan Bepari and Hasan Dawan, are consern- 
ed. In my judgment, there was ample evidense 
in this ease to justify the Jury in soming 
to the sonclusion that these two men did 
abduct the woman and that they abdusted 
her either with the intention of murdering 
her or with the intention that she might 
.ba so disposed of as to ba put in danger 
of being marde-:ed. The Jury unanimously 
` &esepted the evidence in this respset, and 
there being no misdirestion in respeet of 
this sharge as regards these two eccvsed 
it is not nese.sary to send this ease bask 
for a fresh trial, and, in our judgment, 
this Court should upheld the sonvictions of 
Durga Charan and Hasan Dawan in res. 
pest ofthe charga under seation 364 of the 
Indian Penal Code. 


With regard to Alimuddi I have eonsider. 
able doubt whether the conviction under 
peetion 354 ought to be upheld. As I have 
already said, it is possible that this man 
may have taken part in the abduetion with- 
ouf any intention of murdering the woman 
or putting her in danger of bsing murdered, 
The objast of the abiustion, so far as he 
was sonesrned, may have baen something 
quite different. In this sonnection it is to be 
remembered that the evidence of Abdul was 
to the.effest that he had seen two men only 
near the plase where the body was found, and, 
in our jadgment, it would be eaferin the 
interests of jastiee to hold that in the 
ease of  Alimuddi, the eonvietion under 
sestion 364 should be set aside, 
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There remain the eonvictions under ses. 
tion 1:8. With regard to Darga Charan 
and Hasan Dewan, I agree with the learned 
Judge tnat there is no evidenee that 
these two men were armed with any 
deadly wespou, or with any such weapon 
asis mentioned in seetion 14%. Consequently, 
the convistions of those two men under 
ssetion 148 must bs set aside, The 
eonvietion of Alimuddi, however, under 
gestion 148 ought, in our jadgment, to 
stand. He was armed with a deadly weapon 
and he was guilty of rioting. There waa 
an assembly of five or mora persois and 
on the evidence, which has been acsepied 
by the Jury, there is no doubt that the 
common objest of that unlawful assembly 
was to &bdae: the woman, and by mang 
of eriminal force, or show of criminal 
force, to eompel the deseased woman to do 
what she was not legally bound to do, 
In other words, the ease would esme 
within the meaning of:section 141, sab- 
elause (3) or aub-clausa (5) of tbe Indian 
Penal Code. In our judgment, therefore, 
tha sonviction of Alimuddi under seo.ion 
148 must staod. 


The reanlt of our jucgment i: that the 
convictions of all the three acsused, namely, 
Durga Charan Bepari, Hasan Dewan and 
Alimoddi Mistri, for murdsr, and the 
senienees of deatn passed upon them are 
set aside, The sonvietion of Alimuddi 
Mistri under sestion 364 of the Indian 
Penal Code and the eonvistions of Darga 
Oharan Banari and Hasan Dewan under 
sestion 148 of the Indian Penal Code are 
also set aside. Rut the  sonyietions . of 
Durga Oharan Bepaci and Hasan Dewan 
under ssetion 364 of the Indian Penal 
Code are upheld and the convistion cf 
Alimuddi Mistri uader sBestion 148 is 
upheld. Under these eircumstanees, we do 
not think it nesessary to direst a now 
trial, 

Now, there remains the question of 
sentense. My learned brother and I regard 
this as & very serious ease and ib is such 
a Serious case thet we have had sonsider. 
able hesitation whether we ought not to 
remit the case in order that there should 
be a further trial on the eharge of 
murder, but after due consideration we 
hava decided not to take that sourse, 
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. Having regard to the faets cf thecae, 
the sentense we pass upon eash of the 
aseused, Durga Oharan Bepari and Hasan 
_ Dewan, is ten years’ rigorous imprisonment 
under seetion 364; and the sentence on 
the accused Alimuddi Mistry is three 
years’ rigorous imprisonment under sestion 
148 of the Indian Penal Cole, 

Panton, J.— I agree, 

W. Q. a. 

Üonwiction partly sei ande, 


LAHORE HIGH COURT. 
CrimnsL Revision No, 1355 or 1919, 
June 22, 1920, 

Fresent :—Mr. Justices Wilberforee. 
Musammat JIW ANI AND ANOTHER— 
AcouseD—P£riTioxERs 
crrsus 
EMPHROR—Respowperr. 

Criminal Procedure Oode (Act V of 1899), es. 196, 
407 (2:—Sanction to prosecute, refusal of - Magis. 
trate specially empowered to hear appeals, if can grant 
sanction, 


A Magistrate of the First Class upon whom special 
powers of appeal have been conferred by the pro- 
visions of section 407 (2) of the Code of Criminal 
Procedure, is not a Court to which an appeal 
“ordinarily” lies under seotion 195 (7. of the Code 
from the orders of a Magistrate exercising Second 
Ulass powers. 

Sadhu Lall v. Ram Churn Pasi, 80 C. 894 and Ram. 
dnyal v, Ramprasad, 8 N. L. R. 50; 6 Cr. L. J. 482, 
relied upon. 

Accordingly, where sanction to prosecute under 
section 195 of the Code is refused by a Magistrate 
of the Second Class it is not open toa Magistrate 
specially empowered under section 407 +2) of the 
Coe to hear appeals to grant the sanction on appeal. 

Petition, under section 439 of the Criminal 
Proeedure Code, for revision of an order of 
the Magistrate, First Olass, with appellate 
powers at Moga, Distriet Fercz3pore, dated 
the 24th June 1919, reversing that of the 
Magistrate, Sesond Class, Moga, District 
Ferozepore, dated the 18.h Mareh 1919. 

‘Dr. Nand Lal, for the Petitioners, 

Mr. S..4. Razag, for the Respondent. 

JUDGMENT —lIn this ease an-applisntion 
was made to a Tahsildar, Magistrate of the 
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Sesond Class, for sanetion to prosecute Musam« 
mat diwani, the somplainant, and her ehief 
witneas, Tilok Singb, for making false state» 
ments. This applieation was rejected. It 
was renewed before a Magistrate with appel». 
late powers who has granted the sanetion, 
and Musammat Jiwaniand Tilok Singh have 
applied on revision for the eancellation of this 
sanction. 

This petition must be aseepted for many. 
reasons, In the first plasa the Magistrate’ 
who granted the sanetion is not the ordinary 
Appellate Court from the desisions of a 
Sesond Olass Magistrate. He has merely 
been granted spesial powers under sestion 
407 (2), Oriminal Proeedure (ode, The 
eonferring of such powers do not eonstitute 
a Magistrate the Court to whieh an appeal 
ordinarily lies under sestion 195 (7) 
from a Magistrate exereising Sesond 
Olass powers, sea Sadhu Lali v. Ram Ohurn 
Post (1) and Ramdayal v. Ramprasad (2), 
In the sesond plase the Magistrate failed 
to spesify what the false statements were 
on account of which he granted sanction and 
the Court before whieh and the ossasion on 
which the offenee somplained of was som- 
mitted, In this respest he disregarded the 
provisions of seetion 195 (4), Oriminal Pro. 
codnre Code, 

Finally, on the merits there was every 
reason for refusing sanetion, The eas» first 
came un before Pandit Maharaj Kishen who 
sonsidered the prosecution evidenee reliable 
and framed a eharge. Oa the transfer of 
this officer the evidenee was recorded de novo, 
and the Seeond Magistrate again sonsidered 
the evidense suffieiently reliable to frame a 
eharge. Again, the samo Magistrate on a 
eonsideration merely of discrepancies in tha 
proseeution evidense and on ascount of enmi!y 
which was abundantly olear from this eyi- 
dense acquitted the parsons acsusad in the 
case. From the above facts it is clear that 
two tryiog Magistrates did not sonsider the 
case prima facie false. 

For the foregoing reasons I aesspt the 
petition for revision and set aside the order. 
of the Magistrate. 

R. X, Revision accepted. 

(1) 80 C, 894. 

(2) 8 N, D, B, 50; 6 Or. La J, 482, 
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ASHOTORH DUTT f, EMPEROR, 


CALCUTTA HIGH COURT. 
CBIMINAL Revision Oase No. 426 rt 1921. 
June 29, 921, 

Fresent:—Mr. Justice Newbonid anc 
-Mr, Justics Suhrawardy. 
ASHOTOSH DUTT-—PrirmioxEg 

| sêru 
BMPEROR- Orrosirk Party. 
„Evidence Act (I of 1872), s.24—" Person in authority,” 
if “include the prosecutor——Confession suspected to be 
obtained by inducement—Prosecution to show that con- 
fession fréelu made. 


The words “person in authority” in section 24 of 
the Evidence Actinclude the prosecutor. 
' If, in the circumstances of a case, it appears to the 
Court that there is reason to suspect that a confession 
was obtained by inducement so as to bring it under 
the provisions of section 24 of the Evidence Act, 
the prosecution, to.make the confession admissible 
in evidence against the accused, must show that it 
was freely made. 

v. ‘Thompson, (1898) 2 Q. B. 12; 02 L, J. M. C, 

97; 5 R. 802: 609 L. T, 22: 41 W. R. 625; 17 Cox O. C. 
641; 57 J. P. 312 and Reg., v. Warringham, (1851) 2 
Den. C. C, 441»; 15 Jur, 318, referred to, 


Rule against the order cf the Magistrate, 
Alipore. 

Mr. O. J. Hazara, Bab: Probodh Ohandra 
Ohalterjec, for the Petitionar. 

Babu Promode Kumar Ghose, for the Opposita 
Party. : 

JUDGMENT. —This Rula is dirested 
against an order of the Magictrate of Alipore 
«onvieting the  petiti;ner, Arhotosh Dutt, 
under rection 379, Indian Penal Ccde. 

The point in this Rule is whether a eer!ain 
statement made by the appellant was admiss. 
iblein evidence having regard to the provi 
sions cf seation 24 of the Evidenae Act. The 
complainant's story is that after the theft he 
went home and ‘told his brothers what had 
happened and they desided that the best ehanc» 
to get bask the money wasto get hold of 
the appellant soon and make him give it up 
so that they did not inform the Polise, When 
they found the appellant, he told them that 
if they did not beat him he would tell them 
where the money was and eventually gave 
them eertain information. The learned Ses- 
sions Judge held that section 24 war not ad. 
missible, bacause the persons to whom the 
statement wes made had na authority over 
the appellant, But it is settled law that the 
words “ person in authority" in sestion 24 
inelade the prosesutor. 

fg regards the question whether 
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making of the sonfession was eaused by any 
indueement, the evidenee on the record does 
not elearly show exactly what was said. Bat 
in the sase of Heg. v. Thompson (1) the 
Court of Crown (Oase Reserved held that it 
was the duty of the prosesution to prove 
ic a ease of doubt thit the prisoner's state- 
ment was fres and voluntary, and the following 
dietum in the case of Reg. v. Warringham (2) 
was cited with approval that the Judge will 
require the prosecutor to show affirmatively 
to his satisfastion that the statement was 
not made under the influences of improper 
indusement and in the event of ary doubt eub- 


- gistiug on this head will rejest the eonfession, 


On this authority we hold that if in the cir- 
cumstances of the case it appears to the Court 
that there is reason to suspect that if the 
sonfession was obtained by indueement so 

s to bring it under the provisions of section 
24, the prosecution must show that the eon- 
fession was freely made. In this ease having 
regard to the admission of the somplainant 
that he was willing tc drop the Poliee 
proeeedings if he got his money back 
we are bound to suspect that some such 
offer was made to the sseused and 
that it was this that indused him to 
eonfess. We also find that in sruss.exami- 
nation the somplainant said, we spoke to him, 
‘that is, the appellant, in flattering terms, so he 
said he would realize the nioney after dawn. 
Having regard to the state of the evidences 
we think that the admission made by the 
appelant ought not to be proved as it was 
inadmissible under seation 24 of the Evidence 
Ast. The case against the appellant depends 
mainly onthe evidencs of the somplainant, 
Whether his evidenca shou'd ba belisved 
without strong corroboration or whether 
there is ther evidense sufficient to eorrobo- 
rate him apart from this admission we express 
no opinion. 

We set aside the eonvistion and sentense 
passed on the petitioner and direst that he be 
re- tried, 


B. N. Conviction set aside, 


(1) (1893) 2 Q. B. 12; 62 L. J, M. C. 03; 6 R. 302; 
veia A MS 22; 41 W. R, 025; 17 Cox C. C, 641; 67 J.P 


(2) (1851) 2 Den, C, O, 447n; 16 Jur, 818, 


1? 


aid 


1n re, MAHADEV RAMKRISHNA KARKARE, 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR Revistox No, 92 
or 1922, 

June 14, 1922, 

Present : —Sir Lallubhai Shah, KT., 
Acting Obief Justice, and Mr Justiee Crump. 
Inrs MAHADEV RAMKRISHNA 


KARKARE— APPLIGANT, 

Criminal Procedure Code (Act V of 1898), s. 250 
{Prov.)—Oompensation to accused—Duty of Magistrate 
to hear complainant— Absence of complainant on days 
of hearing —Effect. 


A Magistrate is bound to hear the complainant 
before making any order against him under proviso 
to section 250 of the Criminal Procedure Code. 


No inference can be drawn against the com. 
plainant from the mere fact that he has been absent- 
ing himself on the appointed days of hearing. 


Criminal application for revision agaist 
an order pesed by the First Olass Magistrate 
at Rajapur. 


Mr. Jinnah (with him Mr, Ratanlal Ban- 

chhoddas), for the Applieant, 
JUDGMENT., l 

SnaH, Acta. O. J.— In thia saso the Magis» 
trate has made thé order under section 250 of 
the Code of Criminal Prosedure without giving 
to the eomplainent an opportunity of put. 
ling forward . his objestions to the order, 
The reason given by the Magistrate for 
adopting that ecurse is that in his view 
the complainant had been absenting himself 
on the appointed days of hearing, and, as 
he conjestured, probably fearing that he 
would be called upon to. pay eompensation. 
It is diffienlt to understand how any infer- 
enoa could be drawn against the complain. 
ant from his absence, He was not bound 
to be present at those datss of hearing, 
or at any rato, on the day on whieh the 
order was made. There is nothing to show 
that he was bound to be present,and in faet 
he.was absent. The Magistrate has read 
the proviso to sub-section (1) of section 
250 as though it sontained the worda“ if 
the complainant -ba present.” But. thuse 
words are not there and it is difficult to 
read words in the proviso which are not 
there. It is elear that under the proviso 
the Magistrate was bound to hear the 
complainant before making the order whieh 
in the present case he failed to do. It 
appears from the judgment that the com. 
plainant's Pleader was there, but he was 
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unable to urge any objection on behalf 
of the complainant as he had no instrrc'ions 
from the complainant on the point. Under 
the sircumatances the presenee of the Pleader 
on that date could not be treated as di«p-us- 
ing with the necassity of the Magistrate's 
ealling upon the somplainant to state his 
objestions to any order that he might propose 
to make under sestion 250. Oa this ground 
alone the crder in the present cass ought to 
be set aside. 

I, therefore, make the Rale absolute, and 
direot the amount, if paid, to be refunded to 
the czmplainant. 

The accused in this sa:e, though served, 
has not appeared to support the order. 

Osomp, J, —1 agree. 

Ni E, ' 
Rule made absolute, 


OUDH JUDICIAL COMMISSIONER'S | 
COURT. 
ORIMINaAL Revision No. 158 0r 1921. 

November 22, 1921. iam Ut 

Present: — Mr. Lyle, A. J. O. ` 
NAZIR HASAN—Accusep — APPLIGANT ` 

versus l 
MOHAMMAD YAMIN—ÜOMPLAINANT— ' 


Oprositz Party. 

Criminal Procedure Code (Act V of 1808), ss. 
195 ( ), 489—"Any  sanchon given or refused, 
meaning of-— Order of Sessions Judge passed on appli, 
cation against order of Subordinate — Court— High 
Couri's power of  nterference—Inveterale enmity 
between parties —Sanction, whether should be given. : 


The words "any sanction given or refused” inder 
section 195 6) of the Criminal Procedure Code are 
applicable only to a sanction given or refused upon 
an original application, and sub-section 6, does not 
provide for interference by a third Court. Conses 
quently, the High Court has no power to interfere 
under that section with an order granting or refusing 
sanction passed by a Sessions Judge on an application 
oe the order of a pubordinate Court. [p. 415, 
col, 2.) 

Musaji v. Mohammed Walayatullah Khan, 8 O.C: 
216, Kanhai Lal V Chadami Lal, 1 Ind. Cas. 5: 6 A, 
N. (1808) 299 and Baran Barat Y Matt Prasad, 25 
Ind. Oas. 528; 12 A, L. J. 821; 86 A. 409; 15 Cr. LL. n 
616, followed. 

A High Court has, however, power to interforo 
with such an order of the Sessions Judge in the 
exercise of its revisional jurisdiction under section 439 
of the Oriminal Procodure Qode, - [p. 415, col, 2.] 


: , za} 
Foi. LEVI] 
NAZIR HASAN ©. MOHAMMAD YAMIN, 


Where there is inveterate enmity between parties, 
it is neither desirable nor in the interests of justice 
that sanction to prosecute should be granted. [p. 
416, col, L] 


Revision against an order of the Sessions 
Judge, Liaoknow, dated the 20:h August 1921, 
setting aside that of the Magistrate, Furst 
Class, Barabanki, dated the 30th June 1920. 

Mr. Haider Husain, for the Applisant. 

Mr. R. D. Sinha, fcr the Opposite Party. 


JUDGMENT.—Nazir Hasan brought a 
complaint against Mohammad Yamin and a 
number of other persons under sestion 147, 
Indian Penal Code, in whieh he sharged 
Mohammad Yamin as having baen present 
and instigated the riot which was said to 
have ccsurred on the 5th of Ostobar 1920. 
Mohammad Yamin and Nazir Hasan are 
Zemindars livirg in the same village and 
the quarrel whieh resultd in the charge 
under gestion 147, Indian Penal Code, 
arosa out of an irrigation dispute. 
Nazir Hacan himself gave evidenss before 
the Magistrate who tried the 0480 under 
sestion 147, Indian Penal Code, in support 
of the alarn on the 16th of Ostober 1920, 
The learned Magistrate acquitted Mohammad 
Yamin and convicted cartain other persons 
who had been eharged along with him. .All 
these persons were, however, acquitted in 
appeal by the Sessions Court. The Magis. 
trate held it proved that Mohammad Yamin 
was not present at the time when the riot 
oceurred, The judgment of the S-ssions 
Court ia dated the 10th of January 1921. On 
ihe 30th of January, Mohammad Yamin 
applied to the Magistrate for permission to 
prosecute Nazir Hasan under seations 19% and 
211 of the Indian Penal Code. The Magis. 
trate by his order of the 30:h of June 1921 
refused to grant the sanstion applied for. 
In that order he stat:d that there had been 
an inveterate enmity of long standing 
between Nez r Hasan and Mohammad Yamin 
who are rival Zamindars and there was no 
doubt that Nazir Hasan had been beaten by 
Mohammad Yamin’s party on acsount of that 
enmity. He refused sanetion on the ground 
that the application was elearly made to 
satisfy a private grudge and for the purpose 
of eoercing Nazir Hasan and that the interest 
of justica would not ba served by -granting 
it, This order has been reversed by the 
Jearned Sessions Judge who has granted 
Mohammad Yamin permission to proscente 
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Nazir Hasan. In his crder he has no! 
discussed the reasons given by the” learned 
Magistrate for refusing sanction buf has 
merely stated that he sees no reason why 
Mohammad Yamin shculd bs refused per. 


‘mission to presecate Nazir Hasan for bavinz 


brought a eomplsint against him which 
was false and whieh he must haye known to 
befalse. Nazir Hasan has now applied to 
this Court to have tke order of the Ssssiona 
Jadge set aside and the sancticn granted by 
him revoked. 

The applieation is headed as an applies: 
tion under aub-section 6 of seation 195 of 
the Oode of Oriminal Prosedure., [t is clear 
that this Oourt is not given power under 
that section to interfere with the order of 
the learned Sessions Judge, Sub sestion 6 
of section 195 provides that avy sanction 
given or refaused under this seetion may be 
revoked or gianted by any authority to which 
the authority giving or refasicg it is sub. 
ordinate. The words “any sanetion given 
or refused nnder this src'jon" are c'early 
applicable only to a sanstion given or refused 
upon an origiual application and this sub. 
section does not provide for interfereneo by 
Third Court. This is the view taken in 
Musoji v. Mohammed Walazatullah Khan (1) 
and the same view has been expressed in 
„Kanhai Lal v, Ohadami Lal (9) and 
Baran Bara? v. Mata Prasad (3). Bat 
this Court has elearly power to interfere 
with tbe order of the learned Sessions Judge 
in exerciee of its revisional jurisdiction under 
gestion 439 of the Code of Criminal Pro. 
sedure, as that section expressly provides 
that in any oase which has come to ita 
knowledge the High Oourt may in its digs 
erotion exercise any of the powers eonferred 
on a Court of Appsal by section 195. The 
oase before us is ons in which that discretion 
shouid, in our opinion, be exercised and the 
sanelion revoked, Sanction was refused by 
the learned Magistrate who saw the parties 
and heard the evidenca and he was clearly 
of opinion that the interests of justica would 
not ba servad by granting sanstion. Nazir 
Hasan is about 70 years of age and there oan 
be no doubt that the riot in the course of 


(1) 60. C. 216, 

(2,1 Ind. Cas. 5/6 A, L. J. 1591 A. 48; 6 M. L, T, 
56; 9 Cr. L. J. 68; A.W. N. (1908). 290. 

(3) 25 Ind, Cas. 528; 12 A, L, J, 821; 36 A, 499, 16. 
Or. Ta de 616, 
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which he was very severely bsaten was 
engineered by his enemy, Monammal Yamin, 
although the latter was not aswually prasent. 
The affair occarred more than 14 months 
ago and the statement on whiah it is proposed 
to eharge him with having given false 
evidense was made so far bask as the 16th 
‘of Ostober 1920. Had the learned Sessions 
Judge thought it desirable that Nazir Hasan 
should be prosecated for bringing a false 
charge or Riving false evidense against 
Mohammad Yamin he should have taken 
àetion himself. and directed his prosecution, 
but in view of the inveterate enmity between 
the parties it is sertainly not derirable nor 
in the interests of justice, that suon a power- 
ful lever should be plaeed in the hands 
‘of his enemy, Mohammad Yamin, 

I allow the applisation, ret aside the order 
of the learned sessions Jndge and revoke the 
ganetion. 

N, K, 

- Reviston accepted, 





BOMBAY HIGH COURT. 
CORIMINAL Application For Revision 
No. t4 or 1922. 

< June 28, 1922. 

Present :—Sir Lallubhai Shah, Kr, 
Acting Chief Justise, and Mr. Justice Crump. 
In re BADIS DDIN SARFUDDIN 

Eu V of 1898), s. 196 

"P c o NE 

Eee sah, le of, disobeyed. — Public 

servant also, Qourb—Sanchion to prosecute-—Swubordina- 
tion for purposes of sanction, 


der clause ‘a , sub-section (1), of section "96, 
if s publio servant making the order is a Court, in 
respect of thatorder, the Court to which that Court 
would be subordinate would be the Court to which 


1d ordinarily lie. DM 
goi dla pa Pillai v. Ponnuswami Pillai, 48 Ind. 
Cas. 878; 42. M. 64; (19:8) M. W, N. 824; 85 M. L. J. 
454,8 L W, 422; 24 M i, T. 898; 20 Cr. L. J. 78, 


follo wed. er 2x 
Criminal application for revision against 


an order passed by the Distries Magistrate, 
x im ^x. Thakor (with him Mr. R, J, 
ag Wa Gale VER J. G, Rele), for 
the M das dr JUDGMENT, dus g 
o been akan 
was made by the First Olas Magistrate 
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Mr. Date, It appears that the present 
petitioner made an application to the Distriet, 
Magistrate for sanction under section :195, 
Oriminal Procedure (ode, as an authority 
to whish Mr. Date would. be subordinate. 
The District Magistrate was of opinion that 
as Mr. Date made his order as a First. Class 
Magistrate and that the Court to whieh:he 
would be subordinate in that capaeity would 
be the Sessions Court to whigh appeals from 
his decisions as a First Olass Magistrate ` 
would ordinarily lie, On that ground the 
District Magistrate refused to entertain 
the application, Weare not eoncerned with 
the applieation whieh the eomplainant gub- 
sequently made to the Sessions Court, .nor 
with the result of that application, The 
present apr lication is against the order of 
the Distric: Mogistrate; and it is urged on 
his babalf that Mv. Date must be taken to 
have made his order asa public servant 
within the meaning of elauso (a), sub-section 
(1) of seetion 195; Criminal Prosedure Code, 
and that though he was a First Class | 
Magistrate, as a publie tervant he must be 
taken to be subordinate to the District 
Magistrate, though as a Oourt he may: not 
be subordinate to the Court of the District 
Magistrate within the meaning of section 
195. On the construction of the seatign, 
Y do not feel any diffieulty in disallowing this 
contention, but the point has been decided 
by.the Madras High Oourt in the ease of 
Arunachalam Pilla$ v ‘onnusuams Pillai (1) 
and iiis needless to deal with it at any 
length. I &esept the view taken in that ease 
and bold that under clause (a), gub-seotion 
(1) of section 195, if a publio servant making 
the order is & Court, in respec: of that order, 


the Court to which that Court wonld ba 


subordinate would be the Court to whieh 


appeals would ordinarily lie, that is, in the 


present ease, the Sessions Court and not the 
District Magistrate. I am of opinion that 
the order of the: Distriet Magistrate is 
right, 

I would discharge the Rule. : 

Orump, J.—1 coneur. 

M.H. 
| Rule discharged, 

(1) 48 Ind, Cas, 878; 42 M. 64; (1918) M. W. Ni 824; 
35 M, L, J. 404 8 L, W. 422, 24 M. L. T, 806; 20 Or. 
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GANULAL f. KASHIRAM, 
NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
Orvin Revision No, 47-B 1922. 
August 17, 1922. 
Present :— Mr. Predeaux A. J. C. 
GANULAL —PLAINTIFF— ÁPPLICANT 


Cersus 


KASH[IRAM—Devanpant—Non- APPLICANT. 
Hindu Law-Buccession—lilegitimate son—Succes- 
sion Certificate Act (VIL of 1889)—Illegitimate son of 
Sudra—-Succession by survivorship—Succession Certi- 
jicate, whether necessary. 


Under the Hindu Law an illegitimate son in the 
three high classes never takes by inheritance but is 
only entitled to maintenance from the estate of the 
father. The illegitimate son of a Sudra might, under 
certain circumstances, inherit either jointly or 
separately. 

The illegitimate son of a Sudra cau be a co- 
parcener with his father, when he would be com- 
petent to sue to recover a debt due to his father 
without the production of a Succession Certificate. 

Saduv Baiza, 4 B, 87; ? Ind, Dec. N.s, 585, F.B.!, 
Jogendro Bhuputi v, Nittyanund Man Singh, 11 C. 702, 
10 Ind. Jur, 144; 5 Ind. Deo. (N.&.) 1227, Jogendro 
Bhupati Huwrrochundra Mahapatra v. Nittyanand Man 
Sing, 18 C, 161; 17 I. A, 128, 5 Sar. P, O. J, 596, 9 Ind. 
Dec. íy. s ) 101 (P. C.) and Mukund Balkrishna Buti v, 
Purnia, 9 C. P. L. R. 65, relied on. 


Revision against an order of the Additional 
Subordinate Judge, Akola, dated the 13th 
February 1922, in Civil Suit No. 226 of 
1921. 

Mr. D, W. Kathalay, for the Applieant, 

JUDGMENT,—The plaintiff-applisant in 
this ease is an illegitimate son of one Ramlal 
in whose favour the defendant in suit exeeut- 
ed a bond. It was pleaded inter alia that a 
Suesession Oertificate was required before 
plaintiff was entitled to a desree and that 
Ramlal, being a Khatri and not a Sudra, 
plaintiff eonld not form a c> pareenary with 
him. For the plaintiff it was stated that 
Ramlal was a Sudra by ciste and henca 
plaintiff could be a eo. paroener. 

Now, it isa settled law that the illegiti- 
mate sons in the three higs elasses never take 
by inheritanca but are only entitled to 
maintenanes from the estate of the father. 
The illegitimate son of aSudra might,however, 
under eertain sireums:anses, inherit either 
jointly or severally. 


The lower Üourt haa direeted the plaintiff- 
applicant to produse a Sussession Certificate 
but the first question to decide in the 
case is whether Ramlal was a Sudra or a 
Khatri, if he was the latter, even the 
Buecession Certifisate would not enable the 
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plaintiff to sue, but if the former, the plaint- 
iff would be a c3-parcener with his father: 
Radu v. Batea (1), Jogendro Bhuputi v. 
Nittyanund Man Singh (2) and confirmed by 
their Lordships of the Privy Oounoil in 
Jogendro Bhupati Hurrochundra Mahapatra 
v. Nittyanand Man Sing (3). Therefore, if 
plaintiff is the illegitimate son of a Sudra a 
Suesession Oertifieate is not meeessary: se3 
Mukund Balkrishnı Buti v. Purnia (4). 

I set aside the order diresting the plaintiff 
to obtain a Sucsession Certificate and remand 
the ease to the Trial Court with advertense 
to the above remarks, I fix Pleader's fee at 
Rs. 15 and sosts will follow the event. 

G. B. D. & N, He 

Order set aside, 


(1) 4 B, 37, 2 Ind, Dec. (s, s.) 635 (F. B.V. 

(2)11 €. 702; 10 Ind, Jur, 144,6 Ind. Dec. (x. s.) 
1227. 

(8) 18 C, 161; 17 I. A, 128; 6 Sar. P. C. J. 598; 9 
Ind, Dec, (N. s.) 101 (P, C.). 

(4) 9 C. P, L, B. 65. 





CALOUTTA HIGH COURT. 
Crvit Surr No. 1468 of 1921, 
July 5, 1991. 
Present ;— Mr. Justica Ghose, 
Kumar MANMOTHA NATH MITTER— 
PLAINTIFF 
versu 
WALTER LOCKE axp Co., AND ANOTHER— 
DEFENDANTS. 

Calcutta Rent Act (III B. C. of 1920), s. 11, scope of 
— Lease for term of years~-Tenant informing landlord 
of his intention to quit after expiry of lease—Land. 
lord entering into agreement to lease to another— 
Act, coming into operation of, before expiry of lease 
— Tenant, right of, to take advantage of Act, ` . 


The Legislature in enumerating, in the proviso to 
section 11 of the Calcutta Hent Act, the grounds 
upon which a landlord can successfully claim an 
order for possession did not intend to limit the 
claim to these grounds but merely enumerated 
these grounds for the purpose of indicating the 
grounds upon which a landlord would be entitled to 
possession as of right, leaving it open to the Court 
to exercise a discretion in his favour upon any 
other grounds which might appear to the Court t 


‘be satisfactory. [p. 428, col, 1.] 


Certain premises in Caloutta, were demised to 
defendant No.1for & term of twenty years beginning 
from the Ist April 1901; on the 7th January 1920, 
defendant No. ! intimated to thé plaintiff landlord 
that .he .would not remain in occupation ef the 
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promises after the expiration of the lease. There. 
upon on the 1/th January 19 ‘0 the plaintiff entered 
into an agreement with E. for letting out the pre- 
mises to him for a term of JO years from the Ist 
of April 1931 oras soon as the defendant No. 1 
vacated the premises. The defendant, however, 
refused to vacate the premises on the strength of his 
supposed rights under the Calcutta Rent Act which 
came into operation in March 1920. Whereupon the 
plaintiff instituted the present suit to eject the 
defendant from the premises: 

Held, that the arrangement between the plaintiff 
and E. being not conditional if possession was not 
giyen to E. the plaintiff would be exposed to the 
consequences of a breach of his agreement with E. 
Consequently, it was just and proper that protection 
should be afforded to the plaintiff and that the latter 
had shown cause which ought to be deemed 
satisfactory by the Court for the purpose of coming 
to the conclusion that he was entitled to the 
order he sought vide proviso to sub-clause ', sub- 
section J, section 11 of the Calcutta Rent Act. 
[p. 424, col, 1.] 


Mr. L. P. E. Pugh (with him Mr, T. Ameer 
‘Alt), for the Defendante. — 

Mr. N. Sircar (with him Mr, B. K. Ghose), 
for the Plaintiff. 


JUDGMENT.— The plaintiff, who is the 
owner of premises No. 4, Esplanade Hast, 
has instituted this suit against the defend. 
ants, (1) Walter Locke & Co. “Lid, being 
& Company registered. under the Eng!ish 
Companies Act; '(2) Walter Locke & Uo. 
Ltd. being a '.O68mpany registered 
under the Indian "Companies Ast; (3) 
H. Hobbs & Oc., a firm carrying on busi- 
ners in partnership at 4, Esplanade Haat; 
and. three persons named (4) J. B. Fulton; 
(5) G. R. Stanley; (6) P, R. Danekley 
residing at 4 Esplanade Hast, and desonbed 
as Merchants’ Agi,tants, praying for the 
resovery of possession of the premises. The 
suit against the defendant No. 5 (G. R. 
Stanley) has been withdrawn as the plaintiff 
was informed that he was not in possession 
of any portion of the premises, The defend- 
ants J.B. Faltón and P. R. Danekley, al- 
though served with the writ, have not 
appeared in this suit. 


The eireumstanses under whieh this liti- 
gation has arisen are as follows :— On the 
25th Joly 1901 the premises in qnes:ion were 
demised to Walter Locke & Co, Ltd., 
(hereinafter ‘deseribed as the defendant 
"English Company) fora term of twenty years 
beginning from the Ist April 1901 at the 
ponthly rentals of ‘Re, 1,875, Rs, 1,925 and 
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Rs. 9,026 for the frst six yosre, the second 
period of seven y-ars, and the third period of 
seven years respestive!'y, By the Indenture 
of Lease the defendant English Oompany, 
inier alia, aovonanted with the lessor nci to 
assign, transfer or part with the possession - 
of the entirety of the said premises without 
the previous consent in writing of the plaint» 
iff, so that the defendant English Oompany, 
should be at liberty, without sush consent, to: 
sub-let the upper flats of the said premises or, 
any part thereof respestively, The said 
Indenture also sontained a proviso for the, 
entry by the plaintiff in ease of failure or. 
neglect of obrervanoee of any of the crvenants, 
sonditions or agreements onthe part of the 
defendant Euglish Company to ba. performed 
and observed, The plaint.ff alleges that, in. 
or about the month of Marsh 1920, Walter 
Locke & Oo. Ltd., was registered in India 
to acquire and: take over as a going sone 
cern the undertakings, assets and liabilities’ 
of the defendant English Company, and that 
the former Company thereafter carried on 
business at premisss No. 4, Haplanads East, 
and that by reason thereof, thera was a breagh’ 
of the sovenant hereinbe'ore referred to, and, 
that thereupon the plaiatíf besame entitled. 
to re-snter upon the premises. The plaintiff 
further alleges that on the defendant E aglish ` 
Company's "attention being drawn to the last 
mentioned fast, the defendant Eaglish Compe. 
any informed the plaintiff that thera had 
been no transfer of the business of the 
English Company to the Indian Company. 
The plaiotiff on the faith of this assuranse. 
reseived the rents whieh had accrued previous 
thereto and which had not bean reseived by, 
him and also the subiequent renis up to 
tresi mber 1920. He states, however, that 
he has asesrtained that a transfer to the 
Indian Company has been effested and that- 
on asaount of the breach of covenant ‘on the. 
part of the defendant Haglish Oompany, he 
has not aesepted tha rents from January to 
Marsh 1921, and has also not recaived any 
portion of the monies due for the use and 
Oscupa:ion by the defendant English Comp-. 
any of the premises in question after March” 
1921, The plaintif further states that 
before the leage of the 25th July 1901 came^ 
toan end, the defendant Hagl sh Company. 
definitely informed the plaiatiff early in: | 
January 142) that they wera. not going to 
gasupy the prgmiaes after the expiration Qf. 
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the term of the lense of 25th July 1901, and 
that thereupon the plaintiff entered into an 
. agreement on the Iith January 1929 with 
one B.N. Elias for letting ont the premises in 
questicn to the latter for a period of 10 yasrs 
from the Ist April 1921 or as soon as the 
English Compary vaosted tha premises in 
- question, In thesg aireumstincas, the present 
suit has been insti:u'*ed by the"plaintiff for 
ejeetment of the defendants from the 
premises in question. 

The grouud of forfeiture alleged in the 
plaint is not now relied vpon aud ! do not 
propose to refer any further to the defendant 
Indian Company. Tha defendant frm of 
H. Hobbs & Co., cesupy the first floor of 
the premises whieh was rub let to them by 
the defendant English Company under a 
sob leass expiring cn the dlat March 1921. 
The defendants Nos. 4 and 6 are ocsupiers of 

‘the remaining portion of the premises under 
the English Company. 


The English Comvany in their written 
statement deny that their undertaking», 
_assata and liabili:ies bave been transferred to 
the Indian Oompany; or that there was any 
breash of covenant on their part as alleged in 
plaints. They say further: that they duly 
, tanderad the rents. in reapeet of the months of 
‘January to Marsh 1941 to the : plaintiff, but 
sowing to the refussl of the latter to accept the 
“game, the said rents as +l.o the rents for the 
months subsrqaent fo March 1921 have baen 
duly deposited in the offiee of the Controller 
of Rents. They go on to add that same 
time prior to the expiration of tbe l-ase there 
were negotiations between tha d«ferdant 
English Cumpany and the plaint ff for a 
fre»h lesse of the premi-es: that those negn- 
tiatione did not mature osing to tha plaintiff 
having insisted on a rent of Hs 5,C00 per 
month tesides the payment by the tenant of 
the owner's and cccapier’s shares of the rates 
aud tares: that, althovgh the defendant 
English Company had intimatd fo the 
plaintiff sometime in January 1220 that they 
were not prepared to sccept the terms wl ish 
had been propo:ed by him, they notified 
to him on the ifth May 19:0 that, 
having regard to the fec; that the Rent 
Ast tad some into operation, they pra 
posed to remain on in the premises snd to 
avail themr:lves of the ben: fits conferred by 
the Rent Ast, They elo state in their 
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written statement that they had made all 
possible endeavours to s3eure assomodation 
alsawhera but had failed, and shat, uuless 
they are allowed to ramiia in oseapation of 
the premises, their businars will suffer grave 
and irreparable injury. Tha defendant firm 
of Hobbs & Oo, in their written statement 
adopted the statement maida bythe defend. 
ant English Company and maintiinsd that, 
having regard to tha provisions ot the 
Calcutta Rent Act, they were entitled to 
remain in oscupation of the first floor of the 
premises. 

On these pleadiogs the following. issues 
were settled between the parties :— 

(1) Ia the plaintiff entitled to ejest the 
defendant Nos. 1 and 3 from the premiaes 
No, 4, Esplanade East? 

(2) la he entitled to the mesne profits 
elaimed ? 


On behalf of the plaintiff one Jasob Ruben 
Jacob has been called, He deseribas himself 
as the eonstitutad attorney of one B N. Elias 
and states that on the 16th January 1920 an 
agreement was arrived at between the plaint. 
iff and Elias ander whieh tha latter was 
entitled to the grant of a lease of the prem ses 
in question for & period of 10 years at a 
monthly rentof Rs. 5,000 Under the agreab- 
mont of 16th January LY20 the losses would 
be required to pay the whale of tha rates and 
taxer, to put the property in thorough repaira, 
to insure it for tbe benefit of the leasor in a 
sunicf nob less than Rs, 3,020,000 against 
ascident, fire and earthquake and to deposit 
with tbe ls«sor a sum of rapeas one lath in 
eash or proper sesurities to be approved of in 
writing by theleasor, Ono the lessse ful&ll- 
ing these term3 he would have an option at 
the end of the period of lO years to the 
renewal of the lease for a farther term of 
10) years at the enhanesd rent of Rs, 5,500 a 
month. 

The witness Jacob stated that tha above 
terms were proposel by the plaintiff in his 
letter of the : 6th Januiry 1920 and that they 
wera assepte l on the same day by Mr. Elias 
and that thereupon a cheque for rupees ons 
lakh was handed to the plaintiff. That 
shequ», the witness believed, had bean eashed 
by the vlainiiff; as any rate, no portion of 
the amonnt of toe eheque has been returned 
by the plaintiff to E isa, The witness further 
etated that Eliss had ell along baen and wag 
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‘still willing to carry out his part of the 
agreement of the 16th January; that he gon- 
sidered himself tied to the plaintiff ; and 
that he wanted possession to be given to bim 
within a reasonable time. It appears that, 
pursuant to the agresment of the 16th 
January 1920, a formal lease of the 
premises has been drawn up and has been 
executed by the plaintiff and by Elias, the 
date of the execution of the lease by Eliss 
being the 5th January 1921, The leate 
was tendered in evidexce, but it appearing 
Jb was not registered, it was not admitted in 
evidence as & lease; but portions of the 
document have been tendered in evidence 
for the purpose of showing that the ag:es. 
ment between the plaintif end Elias was 
to the effeet that Elias shculd have ocasession 
of the premises in queation on the determi- 
pation of the existing lente to Walter Lecke 
& Oo. Ltd. ard as soon gs the landlord gave 
vacant possession of the same. In oerces- 
examination the witness stated to Mr. Pogh 
that- Elias bas, since the execution of the 
leage, raised the question as to whether, in 
place of the alange in the dosament whieh I 
have , jast read out, a clanee to the effeat tbat 
porssstion of the premise in question shculd 
be given by the plaintiff to Elias within a 
reasonable time after the expiration of the 
lease to Walter Loske & Co. Ltd, skovld 
not be substituted. The  witners further 
stated in eross-examiration that be had been 
advised by his Solisitcrs that the words now 
ccouring in the lease were “all right”; but 
that owing to the abzenes of a clause to 
the effect that possession of the premises 
in question should be given to Bliss within 
a reasonable time after the expiration of the 
lease to . Walter Loeke & Oo. Lid, Elias had 
not yet registered the lease granted by the 
plaintiff. 

On behalf of thé defendant English Com- 
pany Mr, Brandshaw, their Director and 
General Manager in India, has been examined 
before me. He stated that there were ne 
gotiations between tke plaintiff and the 
Company in 1919 for a new leaga of the 
premises after the expiration of the o!d lease 
but no agreement was arrived at; that he 
interviewed tke plaintiff on the dth January 
1920 when the latter told him that he had an 
offer of Ha, 5,000 per month pius all rates and 
axes -plus the cost of repairs and insurance, 
he witness considered the demand excessive 
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and sesordingly refused the samo, There 
upon the witness wrote to the plaintiff a 
letter on the 7th January 1920 in these 
terms:— 

‘With further referenae to my interview 
yesterday aftersoon with yonr son and Mr. 
Ghosh, your Solicitor, re the terms on 
whieh you were willing to renew ovr lease, 
I write to say that upon mature eonsideration 
I regret we nre unable to aecspt the terms 
offered, As the building aannot now be 
termed modern and has ‘not the convenianca 
of present day buildings, it would be impos- 
sible to get any thing like the same rent 
for the residential flats, and it would be im: 
possible to raddle the business with a- rant 
out of all proportion to its value, Wo are 
sorry, therefore, to have to deeline your offer 
especially after the long and pleasant rela» 
tions we have bad durirg our tenanay of the 
lest 20 years." 

He admiíted that after he had written the 
absve letter, he was informed by the plaint- 
iff on or about the 17th April 1920 that the 
plaintiff had contrasted with one Elias on : 
the !5th January 1920 for granting him a 
leace of the premises with effest f:om ths 
lst April 1921, 2. e., on the determination of 
the tenaney under the lease of the 25th July 
1901. He stated that on the 17th May 1920 
be had informed the plaintiff that the defend- 
ant English Company desired to remain in 
cecupation of the premises after the expira- . 
tion of their leasa and that if the plaintiff 
was unwilling to grant them a further lease 
they proposed to seek the protesticn of tha 
Rent Act. Hoe said he had erdsavoured to 
seaure premises No. 2, Chowringhee, for the 
Company but the negotiations in respeot of 
No. 2, Obowringhee had not matured, and. 
added that after the expiration of the leasa’ 
of the 25th July 1901, he had taken steps to- 
move the Rent Controller for fixing a fair 
rent of the premises in queztion from April 
1921, and that those prossedings were still: 
pending before the Controller of Rents. In. 
cross-exadiration the witness very frankly. 
stated that be did not wish to suggest that 
Elias had no rights whatsoever under the: 
agreement arrived at between him and the’ 
plaintiff on the 16th January 1920; his. 
point was that he had never refused to pay 
proper rent in respest of the pres; 
mises and that owing to the difficulty of. 
getting suitable accomodation elsewhere he‘ 
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had been obliged to seek relief under the. 


Rent Act, 

This is practicatly all the oral avidencs in 
the ease; (the defendant H. Hobbs & Co. 
have not given any evidence) and :! now 
propose to turn tò the docamentary evidense 
which has been put in. 1 nead not rafer to 
the letter of 7th January 1920 as I have 
already set out the same; nor to the letters 
which passed between the plaintiff and Elias 
on the 16th January 1920 bscause I have 
set oub the substanee thereof. As I have 
said, on the 17th April 1920 the defendant 
Eoglish Company were apprised of the fast 
that the plaintiff had entered into an 
agreement on the 16th January 1920 with 
Elias for granting him a lease of the 
premises in question for a period of 10 years 
- after the expiration of the then existing 
lease to the English Company. The defand- 
ant English Company did not reply to the 
letter of 17th April 1920 till the 17th May 
1920, 2. e, not till the Rent Ast bad came 
into operation. On the 17th May 1920 they 
informed the plaintiff that they desired to 
remain in oeeupation of the premises and 
proposed to seek the protestion of the Rant 
Act. On the 20ch July 1920 the defendant 
English Company stated that, although they 
had given noties to the plaintiff, that they 
proposed to remain on after the expiration 
of their lease under the protection of the 
Rent Aet,” they were, however, negotiating 
to take other premises and that they hoped 
t3 give the plaintiff vaeant possession of the 
premises in sait on the 31st Mareh 1921, 
On the Sih February 1921 the dsfeodant 
English Company wrote to say that, owing 
to the failare in obtaining possession of 
premises No. 2, Ohowringhee, they would 
be unable to give vaeant possession of 4, 
Esplanade East, on the exoiration of their 
lease on the 31st Mareh 1921, On the 11th 
Febrnary 19291 the olaintiff stated in reply 
that the defendant English Company had 
given him definitely to understand that 
they would not remain on after the expira- 
tion of the lease on his terms and that 
thereupon he had entered in January 1920 
into a binding agreement with another 
party for the lease of the promises whieh 
was to commease from the termination of 
the then existing leass in favoor of the 
defendant Eaglish Oompany, and that he 
ould not help stating that the defendant 
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English Company were going bask upon 
their promise, On the 14th February 1991 
the defendant English Company explained 
to the plaintiff the position and stated that 
owing to their failure in seouring aeeomada- 
tion in premises No. 2, Ohowringhee, they 
had been obliged to seek the proteetion of 
the Rent Act in respeet of premises No. 4, 
Esplanade Hast. On the 16th February 
1921 there is a letter in which the position 
taken up by the defendant English Company 
is sontested in great detailon behalf of the 
plaintiff, On the 22nd February 1921 there 
is letter from the defendant English Company 
in which the position of the Company is re: 
viewed at great length, Then there isa 
letter of the 2nd March to whieh no reference 
nesd be made, having regard to the faet 
that the ground of forfeiture referred to 
above hasnow been abandoned by the plaint- 
if. Lastly, the defendant Company have 
prodused before me the reoeipts whieh had 
been granted by the Controller of Renta in 
respests of the rents of the premises from 
January 1921 whieh were deposited in hia 
offices uader the provisions of the Calcutta 
Rent Aet. ` 

In thie state of the evidence, oral and 
dosumentary, it has baen sontended before 
ms on behalf of the plaintiff that he is 
entitled to the relief he sesks on two grounds: 
(1) that the defendant English Company 
have uot observed the provisions of sub- 
seetions 4 and 5 of sestion ll of the Rant 
Ast and (2) that ivasmush as the 
defendant  Eaglish Company had defini. 
taly refusad to aecspt the terms which had 
baen proposed by the plaintiff in respest of 
a fresh lease of premises No. 4, Esplanade 
Hast, so far baek as on the 7th January 
1920,:.e, long before the Rent Ast same 
into existense, the plaintiff was free to let 
out the premises to any one he liked and 
thak he did in faet let out the premises to 
Elias on the 16th Jaunary 1920 long bafore 
the Rant Ast had baen thought of and that 
I ought not to pass such an order as will 
result in the plaintiff being exposed to the 
conssauenses of a breash of hia agraament 
with Elias. 

On bahalf of the defendant English 
Oompany the sontention has been advancad 
that thera wag af no time any definite refusal 
on their part to take a lease of the pramises 
in question from the plaintif on terms 
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which were fair and. equitable: It was trae 
that the defendant English Compauy had 
not asseptad the plaintifi's termi aa they 
thonght they were extravagant ; bu: the 
poliey of the Rent Aet was to prevent the 


tenant from having his tent raised 
against him, or írom being turned out, 
though hia tenancy by agreemant 


had expired, so long as he was willing 
to pay the rené authorised by Statute. In 
other worda, the defendant “English Com- 
pany  beeame statutory tenants of the 
premises in question on the expiration of the 
term of the old lease and that, so long 
aa they observed the !erms of the 
Statute, they and the other defendants 
as wel were entitled to remain 
in the premises in question. Lastly, it 
was argued, having regard tə tbe nature 
of ‘the business whieh the defendant Eag- 
lish Company earried on in these premises, 
ik was extremely inconvenient to and hari on 
them that they should be asked to move out 
of.the premises ata month’a notise, eape- 
eially as no snitable accommodation was to be 
fonnd elsewhere. 

So far as the plaintiff’s first eontention is 
sonserned, I do not think that there is any 
substanes in it. The -rents up to March 
3921 were dua to the plaintiff ucder the 
lease of the 25th Joly 1901. "Those renis 
as they became due had been tendered to 
the plaintiff in due and proper time. 
The ground of forfeiture alleged in 
the plaint has been given up, and, 
that being sc, I am unable to hold that 
there was apy valid reason whatsoever on 
the part of the plaintiff whioh justifiad him 
in refusing fo acsept the rents whieh has 
been tendered by the defendant Boglish 
Company in respect of January to March 
1:21. Bethat as it may, cn the refusal of 
the plaintiff to assept the renta so tendered, 
the defendant English Oompaay deposited 
them in the cfiice of the Controller of 
Rents onthe Ist April 1921, i. 6, on the 
fret available date on which he could der posit 
the rente under the Statute. Aa regards the 
rents for the months subsequent to March 
1921, 1 amsati.fied, on the evidero: produo- 
ed before me, that the defencant HBaglish 
Company deposited those rents in proper 
time in the offiee of the Controller cf Ren a. 
That beirg co, I hold against the plaintiff's 
firat contention, and Iam of opinion that 
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the defendant “Bielish Camoany hava dily 
obterved the arnvisinns of snb-sastions 4 aad 
5 of section Lt of the tent Act. 

. The second qussbian ritsel by tha plaint» 
iff raises, however, a difficilt point. Undoube 
tedly, the poliey of the Rant Ast is as has 


been eontendad for on behalf of tha defen. ~ 


dant English Company. In other wards, 
the objeets: whieh tha Legislatura hai in 
passing the Rent Aet includsd restristion 
on increasing rents, restriction or right to 
possession and rastriction on premises, In the 
case of rent. a standard is fized anl any rent 
in exsess of that standard is deslared by the 
Statute to bsirreeoverable from the tenant, 
notwithstanding: any agreement to the 
eontrary. In the aase of the restristion on 
the right to prsseasinn, section Ll provide: ag 
follows: —“‘Notwithstanding anything aon- 
ia&/ned in the Transfer of Property Aat, 
1882, the Presidency Small C:use Conrts 
Ait, 1882, or the Indian Oontrast. Act, 1872, 
no order or dearee for the recovery of posses- 
sion of any premises ahall be made so long 
a3 the tenant pays rent to the full extent 
allowable by this Act, and performs the con: 
ditions of the tenancy: Provided that noth- 


ing in this sub seation shail apply whera the. 


tenant has done any sot aontrary to the pro. 
viaions of clause (m, clause (o), or el:use 
(p) of section 103 of the Transfer of Pro- 
perty Aet, 1832, or has been guilty of cone 
duct which is a nuisanes or an annoyaooa to 
adj ining or neighbouring aesupiers, or where 


the premises are bono fide requirei by the - 


lardlord either for purposes of building or 
re building, or for bia own oaeupstion, or for 
the oc:uszation of any person for whose 


benefit the premises are held, cr where the . 


londlord cin sow any cause whish may be 
deemed satisfactory by the Court," It is 
further provided that the faot that the period 
of the lease has expired or that the interest 
of the landlord in the premisas ha; 
transferred, sha'l no’, of iteelf, ba desmed to 
bə a satisfdatcry cause within the meaning of 
the last mentioned proviso, providad the tenant 
ia ready and willing to pay rent to the fuil 
extent a:lowabla by the Aot, 
refer to tae case of restristion on premiums, 
besnu:a no-hing turns upon is so fara; tais 
Care 1a ecneerned. 

The qaer i n now is whether in thi: ease 
the plaintiff |. n l'ord baa siowa any exusg 


. whieh ean be desmed satisfactory by the Canet 


" 


been. . 


[I need not. 
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for eoming to the conslusion that the defend. 
ant English Company are disentitled to 
relief under the provisions of the Rent Ast. 
I think the Lagielature in enumerating in 
the proviso to sestion ll the grounds upon 
which a landlord ean ansses:fully elaim an 
order for possession did not intend to limit 
the elaim to -those grounds but merely 
enumerated those grounds for the purpose 
of indicating the ground: upon, whish a land 
lord would ba entitled to possession as of 
right, leaving it open to the Court to exsreise 
a discretion in his favour upon any other 
grounds whish might appear to the Court 
to be satisfaetory. : 

What are the facts hera P As [ read the 
sorrespondenca between the plaintiff and 
defendant English Company, it ix reasonably 
clear that on tha 7th January 1920 the doe. 
fendant English Company iatimated to the 
plaintif, in pefeetly clear and unambiguous 
language, that they would not remain in 
oesupation of the prem'ses in question after 
the expiration of the terni: of their lease cn 
the 3lst Marsh 1921. "They, therefore, 
suggested to the plaintiff that he should 
look for a new tenant in respect of the 
premises in q1esfion. Within 9 days of the 
date of the Is tar of the defendant Euglish 
Oampany, the plaintiff suecaeded in sesuring 
a tenant who was ugresabla to necspt hia 
-term*, and who gave amp!e evidense of his 
solveney and of his bona fid-s by immediately 
depositing with him a sam of rupees one Lakh, 
All tbis took plaes long before the Rant 
Aet eame into operation. I do not think it 
can be suggested on the evidenca before me 
that there is not at the present moment 
a definite and binding agreement between the 
plaintiff and Biia The whole evidenss 
pointa to the conclusion that the pliintiff and 
Elias eonsider themselves tie! to eash other. 
It is said that El as is a speculator. For the 
purposes of this case, this question ir, to my 
mind, irrelevant. It is next argued that the 
lease . taken by Hlias from the plaintiff in 
respest cf the premises was .eonditioial on 
Elias getting vacant possesion of the pre. 
m ses from Walter Licke & Oo. Ltd., and ozn- 
siderable stress has kean laid on the words in 
Exhibit H to wish I have alrəady drawn 
&attenticn, Is i» argznel that woere the land- 
lord has secared a l:s388 on sondition thas 
possession shoul! be giver ta him on the 
defendant English Company vacating 
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the premises there was no ehanea what- 
soaver of the landlord ‘baing exposed to 
the eonsequenees of the breash of any 
agreement which he might have arrived 
at betwean bimself and Elias if he failed 
to giva possession. In support of this 
eontertion, my attention has been drawn 
to the sare of Bunt v. Bliss (1) It 
has been pointed out on the other hand, 
on behalf of the plaintiff that Hun? v. Bliss 
(1) has no applisation whatsoever to the 
facts of this case and that the case to 
which reference may usefully be made 
for the purpose of deciding the matters 
jn controversy between the parties, is 


of Green.Price v. Webb (2). It is per- 
fecily true that on the expiration 


of a lease the lesses, if he chooses to re. 
main in the premieres besomes a statutory 
tenant under the provisions of the Rent Act, 
The Legislature presents him with a statutory 
tenancy at the will of the tenant for so 
long as he liked and no longer. Now, if 
ho otber eirsumstanses were present in 
this ease, I should have unhesitatingly some 
the sonslusion that the defendant 
English Oompany were entitled to remain 
in the premises in question for go long 
as they liked and that no order for re- 
covery of possession sould bs made in 
favour of the plaintiff; bat in this ease 
the tenant suggested to the plaintiff long 
bafore the expiration of the term of the 
la:se cf the 25th Joly 1901, that the 
plaintiff was free to negotiate: with other 
people for letting out the premises in 
question On the faith of that representa- 
tion the plaintiff has entered into a bind- 
ing agreement with Elias. And is thera 
any reason why that agreement should 
not be sarried out?  [ do not think the 
arrangement between the plaintiff and 
Elias is conditional, Tae landlord, in my 
opinion, has undertaken to give possession 
of the premises to Elias on the expiration of 
the term of the lease of the 25th July 
1:01, or at any rate within a reasonable 
time thereafter, Mr. Elias sousiders six 
months to be a reasonabla time. I do not 
think the words in Exhibit H referred 
to above ean possibly man that Elias 
would hava to wait for an indefinite 


(1) (1919) 33 T. D. R. 74: 64 S, J, 116, 
(2) (1919) 36 T. L, R. 20; 64 B, J, 19. 
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periad to obtain possersion of the pramisos. 
That being so, I think if  possetrsion 
is not given by the plaintiff to Elias, the 
plaintiff will be exposed, to the consequencas 
of a breaeh of his agreement with Elias and 
that it is just and proper that protestion 
should be afforded to the plaintiff. Ib is 
sid that the tenant has eertain definite 
rights under the Rent Ast:sa indeed he 
has; but the rights of the landlord have 
rot yek been wholly taken away by the 
Legislature. It is further said that the 
view I am taking would render the whole 
Act nugatory; I do nob agree that I am 
doing anything of the kind. Hash ease 
must depend upon its own facts; and to 
my mind the facts diselosed in the present 
saso are more near the fasta in Green. 
Price v. Webb (2) than to the fasts in 
the sasa of Hunt v, Bliss (1), I am, 
therefore, inclined to think that the plaintiff 
landlord has shown cause, which onght to 
be deemed eatisfactory by the Court for 
the purpose of eoming to the consin:ion, 
that he is entitled to the order he seeks 
(vids proviso to snb.-elause J], seetion 11 
of the Caleutta Rent Aet). 
' While, however, I have been eonatrained 
to some to the «onelusion whieh I ‘hava 
just mentioned. I think, having regsrd to 
the pesuliar fasts of this oas*, I ought 
‘at the same {ime to mitigate toe stringency 
‘of any order as far ds possible. So far 
as the defendant H. Hobbs & Oo., are 
‘concerned I find that they kad a sub- 
‘lease of the first floor in these premises 
expiring on Ələt Marsh 1921. Therefore, 
80:fa&r as they are conserned, they stand 
‘or fall with the defendant English Company. 
‘The defendants Nos. 4 and 6 have not shown 
any sause whatsoever why 1shonld not 
‘deeres the suit against them. The 
order, therefore, whieh I propose to make 
is that-the plaintiff will be enti'led to 
'resover pcesessicn of the premises in 
question, but he will not be, entitled 
‘to execute the deeree for ejectment for a 
‘period of six months from date against 
‘the Ist, 3rd, 4th and 6th defendants, 
‘I -have-alréady stated that the uit hag 
‘been withdrawn as against the defendant 
No. b. “The plaintiff will get the costs of 
‘the suit on Scale No. 2 against the lst 
and 3rd: defendants and on Saale No, 1 
against the 4th and 6th defendants. 
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There is no evidenee before me that the 
Indian Company was at the date of the 
suit in possession of any portion of the 
premisss, I think, therefore, the suit, so 
far as the Indian Company is coneerned, 
should stand dismissed. In the cireums- 
fanees of tbe oase, I do not, however, pro- 
pose to allow any costs to the Indian 
Company. 

As regards the question of mesne profits, 
it is urged on behalf of the plaintiff that 
I ought to allow to him at least Rs. 3,500 
per month on Mr, Bradshaw's evidenoe. 
What Mr, Bradshaw did really say in his 
evidenee is this: that he thought that if 
the plaintiff was minded to give a fresh 
lease of the premises after the prem res had 
been thoroughly repaired, and after modern 
eonvenienees had been put in including the 
installation of an elestrie lift and so on, he 
would be willing to pay a rentof Rs 3,500 per 
month. It is in evidence that the permises 
in question have not been repaired for a 
period of 6 years; taking all eircamstanses 
into sonsideration, I allow mesne profits at 
the rate of Hs. 3,000 por month from the 
Ist Apri] 1921 till the date when posses. 
sion of the premises is given to tho plaint 
if. The defendant Engliah Uompany has 
deposited certain rents in the offics of the 
Rent Controller. There is ne diffienliy ag 
regards the rents up lo -lst March. 1921; 
the plaintiff will be entitled to take them 
out, 

As regards the monies deposited in respect 
of the months subsequent to Marsh 1921 the 
plaintiff will also be entitled to take ont 
the same from the office of Rent Con- 
troller; he will give oredit for the same 
in taking the aecount of the mesne pro- 
fits from the Ist April 1921 up to the 
date when pcsseesion is recovered by him. 
Inasmueh ss I haye held that tke 
defendant English Comyany were not epn- 
tilted to remain in pessession of the premises 
after the 31st Marsh 1921, I think the 
mesre profits ovght to run from the Ist 
April 1921. Interest on mesne profits at 6 
per eent, 

B. N. & N. H. 


Order accordingly, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civi, Revision No 173-B or 1921. 
December 3, 1921. 

Present :—-Mr, Dhobley, A.J. O. 
SHRIRAM SHANKERLAL TH80UGH OWXER 
INDERSINGH-— PLANTIER —APPLIJART 

' tersus 
MADHO PATIL-— DzrzNpiNT—NON- 


ÁPPLICiNT., 

Civil Procedure Code (Act V of 1903)—Suit in name of 
shop by one partner only, whether maintainable. 

One of the partners in a shop is competent to sue 
in the name of the shop, and, in such a case, it is 
not necessary that all the partners should be named 
inthe plaint as plaintiffa or that the plaint should 
be signed by all of them. 


Applisation for revision ofa deerse of the 
Judge,Small Causes Oourt, Malkapur, dated the 
27th Jaly 1921 in Civ 1 Suit No, 374 of 1921. 

Mr. B. V, Pradhan, for the Applicint. 

' JUDGMENT.—The suit giving rise to 
this revision was brought in the Small 
' Qeuse. Court, Malkapur, by one Indersingb, 
who dessribed himself as the owner of 
the shop known as Shriram Shankarlal. 
The promissory-note for the enforsement 
of which the enit was brought was 
executed by the defendant in the rama 
ofthe shop. The suit was heard ex parte 
and during the eourss of the evidence it 
transpired that there weratwo partners in 
the shop, sndersingh and one Haridas, 
Taking thi: cirenmatanae into consideration, 
the Court awarded a desres only to the 
extent of cne-half of the amount claimed 
apparently on the ground that {ndersingh 
had not power to realise the debt on bahalf 
of the other partner, The decres cannot 
be upheld, as there was no plea that Inder- 
singh had no power to bringa sait in the 
name of the shop or that either the defend- 
ant or the other partner had questioned his 
right to bring a suit for the whole amount. 
The suit was brought inthe name of the 
shop and one of the partners eould bring it 
on behalf of all the partners, lt was not 
nesessary that allthe partners should have 
been named in the plaint as plaintiffs or 
should have eigoed the plaint., The deeree 
must, therefore, be modified and a decree for 
the full amonnt alaimed passed. The 
plaintiff is given a decrees for the fall 
amount slaimed togather with his costs in 
this and in the lower Court. 


Gy Bs D, & We C. Ae Decree modified. 
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OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No 
or 1920, 
February 23, 1922, 
Present :;— Mr. Justies Greaves and 
Mr. Justise Ghose, 

Sresmutly AMBIKA DEBI aw» OTHERS 
—[)EFENDANTS Nos, I ANo G— APPRELLANTG 
versus 
Sreemutty SWARNAMAYIDASI ANDANOTHER 
—PLAINTIFFS AND OTHERS— DEFENDANTS 


Nos 2 to §—Respowpevrs 
Landlord and Tenant—Partial transfers—-Occupancy 
holding, non-transferable—-Usufructuary mortgage by 
tenant—No abandonment—Landlord, if entitled to re. 
enter—Ezecution of usufructuary mortgage —Abandon. 
ment, 


A transfer by way of usufructuary morigage 
stands on the same footing ag other partial transfers, 
[p. 427, col. 1,] 

Bhupendra Nath Bose v. Bansi Tanti, 22 Ind. Cas. 
410: 40 0, 870, referred to. 

Where there has been no abandonment by the 
tenant, the mere execution by him of a usufructuary 
mortgage inrespect ofa non-transferable occupancy 
holding, followed by possession of the mortgagee, does 
not entitle the landlord to re-enter on the holding 
or recover possession. [p. 427, col, t ] 

Krishna Chandra Datta v. Krishna Bajania, 10 Q, 
W. N. 499; 3 C, L. J. 222, not followed. 

Dayamoyi v. Ananda Mohan Roy, 27 Ind. Cas 61; 42 
C. 172; i8 C. W. N. 971; Z0 O L.J. 62, referred to. 

The mere exeoution of a usufructuary mortgage 
might not of itself be sufficient to establish abandon. 
ment, [p, 427, col, 1.) 


Monohar Pal v. Ananta Moyee, 20 Ind, Cas. 19°; 17 
O. W. N. 822, referred to. 


å ppəaal against a dseres of the Subordinate 
Judge, Second Court, Midnapora, dated the 
29th of July 1919, revsrs'ug that of the 
Munsif, Fourth Couri at Tamluk, dated the 
26th of March 1918, - 


FACTS appear from the judg nent. 

Mr. Jyotish Ohandra Haera (with him 
Babus Moh:sh Ohandr2 Banerjee and Santosh 
Kumar Paul), for tha Appallants.—The 
defen lanta Nos. 1 and 6 are appellants. The 
appeal is against a deeree awarding possassion 
on payment of Rs. 45 in satisfaction of rent 
decree. Defendant No. 6 is the landlord and 
defendant No, 7 is ths original tenant against 
whom the landlord defendant No. 6 obtained 
rent desree. Plaintiff is the usufrnotuary 
mortgagee: of the holding from defendant 
No. 7. In exeeution of his rent decres the 
landlord purehased the holding. Hence the 
present suit, The qusstion is whether I 
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Lave any right to maintain this suit and 
whether there has been abandonment. The 
findirg is that it is an ineamhranca being 
ron transferable cecapancy holding whish 
not haying bsen annulled the landlord is not 
entitled to possession, T-o of the plots 
whieh were mortgaged to me have bean found 
to be not within the.holding. 1 gabmit it is 
pot an ineumbranee. The oase in Bhupsndra 
Nath Bese v. Bami Panti (1), is distinguish- 
‘able, Refers’ tə Meherunenesa V. Sham 
Sundar Bhuiya (2). . This case lends support 
to the view taken by the lower Appellate 
Court. Refərs to Rasik Lol Dutt v Bidhu 
Mukhi Desi (8', “Kristina Ohandra Dutts 


v Khiran Bajania (4). The case in Bajendra 


"iore Adhikari v. Chandra Nath Dutt (8), 
idisse o icba li: Refers to Kal Nath M 
Kumar Upendra Chandra (6), If it is not 
an incumbrar o3 is need not be anpnvl'ed. The 
ease in Dayamoyi v. Ananda Mohan Rəy (7), 
de rather in my favour than against me, 

Babu Hirolal Danyal (with him Babu 
Oharu Ohandra Biswas), for the Hes. 
pondents.—They now set up a totelly new 
ease, My elient lentRs 400 on un usufruetaary 
mortgage. The mortg: gor wilínlly defaulted 
and allowei the properties to be sold and 
purebased it himself, When I same „to 
know of this I instituted the suit imougning 
the above proseeding 88 eclinsive, The 
defence was that there was no mortgage. 
There questions were never raised in the 
Courts below. They eaid that the plaintiff 
ia a trespasser avd that the mortgagor's 
tenant had either abandoned or that l eonld 
eject the trespasser, That is their argument. 
I submit that.argoment has now no foree in 
face of the Full Bench decision in D«yamoyt v. 
Ananda Mohan Roy (7), or the Special B.nah 
decision in Ohandra Benode Kundu v. Ala bug 
(8), An oscupansy holding is now sale ableand 
trarsferable with this exception thatthe land.. 
lord may rob rerognise the transferee. The 
transfer to me is nob.by way of sale but asa 


. W. N. 834. 
(8) 10 6. W.N.51934 0. L J. 806; 38 O. 1094, 


(4) 10 0. W. N, 499; 3 C. L. Jj. 222. 


12 0. W. N. 878. 
(6) 10. W, N. 163; 34 C. 212; 12 Ind. Deo. (x, s.) 


BOT») 97 Ind. Cas, 61; 42 C. 172; 18 C. W. N. 971; 20 


+ . 62. 
si és) A Ind. Cas, 858; 810. L. 7. 510; 240, W. N, 
818; 48 0. 184 (8. B.). 
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mortgage. Abandonment imolies ee-sation. 
of interest. Rent suit was instituted wish the 
idea that the tenant had avbiisting interest. 
The mor'gaze was in 1909. The suit for 
rent was in 1 13. It has baen found that 
there was no abandonment. I submit under 
these ciron metancas the landlord is not entitled 
to reenter,  Re'ers to Dayamoy: v. Ananda 
‘Mohan Rey (7). ; l 

[Gno:g, J,—Laok ak Aiodhya Prasad Singh 
v. Jagdeo singh (9). Bat-see Hxplanation 
to section 87 of the Bengsl Tenancy Act] 
That was a Patna care, There has got 
to be absndonment in law and fact. à 

Mr. Jyotish Ohanda Hasra: in reply.— 
Section 87, Bengal Tenansy Act, is not 
exhaustiva. Refers to Bhupendra Nath Bose 
v, Banst Tanti (1). l 

JUDGMENT,—This is an appeal by the 
defendants Nos, | and 6 azainst a dasision 
of tia anborlirae Judya of Midaaoore 
molitying adecs'on of tha 4th Munsif at 
Taàmlak. The plaintif in tha suit was a ' 
u:ufras:uary morógagae. The mortgage was. 
exesated in his favour by dafendant No, 7, 
The appellant, defendant No. 6, is the land- 
lord asd the ficat defendant: is a new tenant 
with whom defeidan: No 6 oarports to hava 
settled the lands. Tha holding, whieh ia a 
non-transferable  oeeu»ansey holding, was 
sold for non payment of rent and was 
puvo^ased by defen iant No. 6, the landlord, 
The lower Apoellits Court has passed a 
desres for possession of the land in suit in 
favour of the mortgages, the plaintiff, on 
eondition of his paying to the landlord, the 
appellant, defendant No.6,a «um of Rs. 45, the 
amount of tas arrears of rent for whieh the 
holding waa brought to sale. 

Two points have been urged bafore us 
in this appeal. First, it is said, that the 
plaint ff eana05 ma.ntain the suit inaymaeh 
as the exegntion of the vosufru:ituary mort. 
gage by defendant No. 7 gava the landlord 
a right to ob:ain possession of the holding, 
and it is said that, by virtue of the mortgaga, 
the plaintiff acquired no rights in the land. 
Sesondly, it issaid that there was no prayer 
for redemp ion iu che o-igiaal plaint. S» far 
as the tras point is soncornsd, what has baen 
argaucd before usis that the m-re exesition 
of the nsafrastuery mortgage by-the tenat 
fu llowed by possession of the mortgages, 


(9) 87 Ind, Cas, 915, 
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even, withcut any definite evidence that the 
tenant bas abandoned the helding, is suffisent 
of itself to: entitle the landlord to posses- 
sion, and in support of this contention we 
were referred to several eases, the one which 
bears the most upon the point being.the 
ease of Krishna Chandra Dutti v. Khiran 
Ba:ania (4) where it is held that by 
ereatipg — &  usufrnetoary mortgage an 
oceupansy raiyat nct authorised to transfer 
bis holdirg makes himself liable to ejeet. 
ment by the landlord. 

"As agairst this on behalf of the respond. 
ents it is stated that that deeision ninst 
be taken to have been impliedly over- 
ruled by the deeision in the cave of Daya- 
moyt, v. Ananda Mohan Roy (7), for it 
is eaid that wheres transfer is not ky way 
of gale, the landiod, though kebar ros 
consented, is not ordinarily entitled to reecver 
possession of tbe holding uoless thera has 
been an abandonment, So fer as the abandon- 
ment is sonterned, there is an express findirg 
in the judgment of the lower Conrt that 


there was:nosbandonm ent of the holding. 


by defendant No. 7 ; sonzeqnuently, it reams 
to ug that .tbe argument advarced before 
us on behalf of the respondent is well. 
founded and that the mere exeeution of A 
uBufrustuary mortgage followed by posses- 


sion! does not. entitle the landlord to 
reenter on the holding or  resover 
possession. Reference zniy ba made in 


support of the e:nelusion at whieh we bave 
arrived to the case of Bhurendra Nath Bese 
v. Bansi Tanti (1) which is a deeision that 
a.transfer by wey of usufroctuary mortgege 
stardson the same fcoiing an other partial 
transfers ; and in the ea:e of Monohar Pal v. 
Ananta Moyes (10) it is said (at page ¢0.*) 
that tbe mere execution of a u-vfruetuary 
mortgage might not of itsslf be snfBcicnt to 
establish abandonment. So faras the &esond 
question is coneerned it seems to us that 
‘the: suit was adequately framed for the 
purposes of the decree whieh was 
obtained. 

In the result the appeal fails and must be 
dismissed with ecste, 

The serocs otjectiona are not pra sed, 
They are d:smis:d bat witout eosts. 

B. N. Appel d.smtssed, 


s Page ef bi G, W. Ne [Ea] 
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NAGPUR JUDIJLAL COMMISSIONERS 
COURT. 
Seg9an Civan ApPPaarn No. 385 or 1921, 
August 18, 1922. 


Present: Mr. Prideaux, A. J. O, 
VINAYAK AND AROTHEx-— DEFENDANTE— 
APPELLANTS 
t €rsus 
MAHEBULL 4 KHAN— PLAINTIFF — 
BESPONI INT, 


í C. P. Tenancy Act (I of : 920), ss. 6, 110— Retroszec- 
tive effect of s. 6—0. P. Tenancy Act (XI of 1898), s. 41 
Absolute occupancy holding —'Iransfer without con. 
sent— Landlord's right to sue for qpossession— Section, 
whether one of procedure. 


In case of a transfer of an absolute occupancy 
holding section 41 of the O, P. Tenanoy Act : KI of 
1898) not only gave the landlord aright of pre- 
emption, but it also gave him the right io sue the 
transferee for ejectment. 

Lahanu Bai v. Satischander, 1 O, P T. KR. 148, 
Ramji Patel v Syed Nur, 4 5. L. B. 4 , Beni Prasad v. 
Mul Chand, 6 ind Cas 817: GN. L R. 65, referred to, 

The section did not relate to procedure merely 
but created rights. 

Therefore in view of the express provisions of 
section 110 of the O. P Tenancy Aot (Iof 920) 
section 6 of that Act cannot have retrospective 
effect so ag to deprive the landlord of his rights 
under section 4! of Act XI of 189» in respect 
of transfers made while that Aot was in force. 


Appsal from a decree of the Additional 
Distriet Judge, Charde, dated,the 27th 
April 1921 in Civil Appeal No. 3 of 1921, 

Mr. M. R. Bobde, for the Appellants, 

Mr. K. V Deosher, for the Respondent. 

JUDGMEN!,—The defendants-appellants 
bought by a deed of sale, dated  20:h 
Joly 1919, three Bb*olnte occopaney filia 
situated in Mnvzs Kokd', Tatsil Garohiroli, 
from one Paiku. Toe plaintiff is the 
malgusar : lambardir of that vl'age, He 
sue- stating that she sale took plase without 
bis consent, that it sbould be declsred 
invalid against him and aks for posses. 
sion, The elaim is deersed iu the Firat 
Court and the decree of that Court has been 
sopnfirmed in appeal. 

The argumenta advanced here are three. 
fold. Foret, that onder section 41 of the 
O. P. Tananey Ast. 1898, the only 
remedy of the landlord was to 
exersi«e hg right of ore-emption.; (2) that, 
thas asetion lays down meely a rule of 
prosedure ; ib Greales no vested zi. hts ; aod 
(.) as the pre-ent Act, section 6, does 
not give the landlord any right to sue for 
possession on the ground that the tenant 
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was not entitled without sanstion to transfer, 
as the suit was brought when the Ast 
of 1920 was in force, the landlord has 
not the remedy he elaims in this suit. 
It is contended that the intention of sea 
tion 6 of the prasant Act is to takeaway 
from the Jandlord any right that he may 
have had of bringing a suit of this nature. 
Now, it is clear that sestion 4l of the 
Ast of 1898, Aet XI, gave the landlord 
more than a mere right of pre-emption. 
Sub-seetion 7 states :— 

' “Any transfer made in contravention of 
this section shall be voidable at the instance 
of the landlord." 

And the following sub-seetion allows the 
tenant when the transferee has been ejested 
‘by the landlord to apply to a Revenue 
Officer within one year of such ejectment 
‘to be re instated in posseasion of the hold- 
ing on his depositing for paymant to the 
landlord the costs incurred by the landlord 
in prosuring the ejectment. There is a string 
of eases of this Court showing that the 
landlord’s right to soe the tranaferee in a 
case where the sale has been made without 
his consent has been allowed. I need only 
mention Lahanw Bai v. Sakischander (1), 
Ramsi Patel v. Syed Nur (2), Beni Prasad v. 
Mul Ohand (8) and Nakulsao v, Ramadhinsao 

4). 

It is clear that section 41 of the Act 
of 1898 refers to more than prosedure: it 
gives two rights to two persons. It gives 
the malguear the right of pre-emption and 
ejestment and tbe tenant the right of 
re-entry, lt cannot, therefore, well ba 
‘argued that seetion 6 of the Aet of 1920 
whieh came into foree onthe Ist of July 
1920 has retrospective effect as regards 
the present transfer. Ssetion 110 of the 
present Aet distinctly states that rights 
acquired under the former Act shall, so 
far as may be, be deemed to have bsen 
aequired under the present Act and it 
seems to me that the lower Appellate 
Court’s argument on this question is correst. 
The provisions of section 6 do not give 
the landlord the power to bring the 
present suit; but his right to do so had 


(1) 1 0. P. L. R. 148, 
(2) 4 N. L. R. 45. 

. (8) 6 Ind. Cas. 817; 6 N. L, RGS, 
tS 34 Ind. Oas., 698; 12 N. L R. 80, 
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already arisen under the former Act and 
he eould sae to enforce that right; and 
the right being exersisel uader the formar 
Aot, it seems to ma that the tenant ean 
uader sab-sestion 8 of asestion 41 of the 
Aet of 1995 apply to. be re instated within 
one year of his ejectment under the 
present decree. The case has, in my opinion, 
been rightly disposed of. ‘This appeal fails 
and is dismissed with eosts. 
2s Appeal dismissed. 

f. H. i l 


LAHORE HIGH COURT. 
SE0OND OrYIL APPEsL Nn, 97 or 1922, 
July 1, 1922, 
Present:—Mr Jastica Brasher. 
DIPA—DaFe«D .NT—APPELLANT 
vars8*"us 
LAL CHAND ax: oTage:—Pual TIFFS 


— RESPONDENTS, 
Co-sharer landlords—Sutt Jor possession ‘against 
trespasser—One co-sharer, whether may sue to recover 
entire holding. : 


One of several joint owners of a holding cannot 
bring a suit for possession of the entite holding 
where the person in occupation of the land is nota 
tenant but a mere trespasser. He can only sue for 
possession of his own share. 

Budh Singh v. Mihan Singh, 65 P. R, 1894, distin. 
guished, 

Second appeal from a decree of the 
Distrist Judge, Hissar, dated tha 18:h July 
1921, affirming tiat of the Munaif, Sesond 
Class, Hissar, dated the 10th March 1919. 

Mr. Shamazr Chani, for the Appellant, 

Mr. Sonz, for Pandit Nanas Chand, for the 
Respondents. 


ORDER.—The plaintiff, Lal Chand, in this 
case is one of several landloris who were 
recorded as owners of the land which.form- 
ed the subjeet of the suit, Oae Dani was 
an ocsupancy tenant. He died leaving a 
widow, Musimmat Sundar, who re married in 
1903 and abandoned the land. The defendant, 
Dipa, sama into possession of the land and he 
sold a portion of if. to Nathu. The. plaint. 
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iff sued for possession of the whole land, 
and has been given a decree, it having 
been found that Dipa had no right to sue- 
csed às an oceupancy tenant and that his 
position was that of a trespasser, So far as 
the land sold to Nathu is soneerned, the 
decree has become absolute, but Dipa has 
appealed without  suesess to the District 
‘Judge, and has preferred a further appeal 
to this Court. The only question now raised 
is, whether the plaintiff ean be given a 
desree for more than his own shave in the 
land. For the respondent it is eontended, 
on the authority of Buah Singh v. Mihan Singh 
(1) ‘and other rulings, that eash individual 
landlord is lardlord of the whola tenansy, 
and that each landlord can, therefore, main. 
tain a suit for possession of the whcle land. 
The question here, however, is not one between 
landlord and tenant. It bas been found 
that the tananey is extinguished and that 
the app:llant Dipa is a mera trespasser. 
This being so, 1 fail to see how the plaintiff, 
as one of several joint owners, eun get a 
decree for more than his own share, and I 
eonsider that the appeal must tucesed. 
Neither side, howsver, is in a position to 
state what share was hbld by the plaint- 
iff at the time of the institution of the 
suit, and I acsordingly remand the sase to 
the lower Appellate Court under O. XLI, fr. 


25,. Civil’ Procedure Code, for a finding on.. 


this point. Return to be made within three 
months. 
X, E. Oase remanded, 


(1) 65 P, R. 1994. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
FigsT Civit ÁPPEAL No. 29-B or 1921. 
June 27, 1992, 

Present : —Mr, Prideaux, A.J. C. 
BALWANT—<Apciron- PURCHASER— 
APPELLANT 
VETEUS 
RATANLAL AND AROTHER-—DEOa2EE Horneg 


AND JUDGMENT- DEBTOR—- RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 47, O. 
XXI, v. 80—Representative of  judgment.debtor — 
Auction-purchaser—Eaecution sale, setting aside of 
Fi le akik, whether can apply under O, XXI, 
Te », 

An auclion-purchaser is not the representative of 
ihe judgment-debtor and cannot move a Court under 
"le 47 of the Civil Procedure Code. [p. 480, col. 

Nadamunt Narayana Iyengar v, Veerabhadra 

Pillai, 8 Ind, Cas. 429; 84 M, 417; (1910 M. W.N. 
€62; 0 M. L, T. 152; 21 M. L J 928 and Narsinhbhat 
Chintamanthat v. Bandu Krishna Kulkarni, 46 Ind, 
Cas. 118; 42 B. 411; 20 Bom. L, R 496, relied on, - 


An auction-purchaser cannot under O, XXI, r. 90, 
Civil Procedure Code, apply to set aside an auction 
sale. [p, 420, col. 1.] 

Birj Mohun Thakur v. Rai Uma Nath Chowdhry, 
20 C. 8 19 I. A. 154: 6 Sar. P 0. J, 245; 10 Ind Dec. 
(N. 8.1 6 (P, C.) and Sheo Gobind Singh v. Dhanukdhari 
Singh, 21 Ind. Cas. 774; 19 C, W. N. 1291, relied on, 


Appeal from an crder in Exesutiun Oase 
No. öl of 1921, dated the 2nd April 1921, 
arising out of Civil Snit No, 205 of 1919, 
passed by the Additional Sub Judge, Akola, 

Mr. W. E. Puranik, for the Appallants. 

Mr. J, B. Ohandurker, for Respondent No, 1. 

JUDGMENT,—4A house at Akola covered 
by a mortgage, the subject of Suit No, 205 
of 1919, was put to anstion and sold in 
exeention of the decree on 14th November 
1920. 16 was purehased by Balwant Ram 
Krishna Gadgil, the present appellant, for 
Re. 4,300. He applied on 14th December 
1920 saying that he learnt that the house 
was mortgaged for Ha, 3,000 and interest to 
one Rangildass Ballabhdas of Khamgaon, a 
fast not mentioned in the proclamation of sale 
or at the auetion, it being then stated that the 


house was free from eneumbrance, He 
asked under O. XXI, r. 90 that 
the sale be set aside and that the 


money be not paid to the judgment.creditor. 
The rule referred to rung :— 

"Where any immoveable property has 
been sold in execution of a desree, the desree- 
holder,or any person entitled to share in a 
rateable distribution of assets or whose 
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_ nteres's are affested by the sale may apply to 
the Oourt to set asida the sale on the ground 
of material irregularity or fraud in publish- 
ing or sonducting it: 

Provided - that no sale shall be sət aside 
on the ground of irregularity or fraud 
unless upon the fasts proved the Uourt is 
satisfied that the appliaant has sustained sub- 
stantial injury by reason of sueh irragalarity 
or fraud." 

The applisation was opposed, it being 
sontended that 
^ (a) it was time barred. 


- (b) That it was not tenable under O. XXI, 


r, 90. | 

(c) That with ressonab'e diligence the 
decres-holder sould not aszertain the inenm- 
branes existed ‘and henae thera was no 
material irregularity. 

The petitioner claimed his application WAS . 
in time as that ran from the date of the 
eonfiemation of the sale and as knowledge of 
the mortgage was fraudulently kept from him. 
If the applisation did not fall within the 
provisions of O. XXI, r. 90 of the Civil 
Prosedure Code, still, the Oouct had inherent 
powers to sorrect a wrong brought abont 
by fraud. 

The eontentions of the parties led to the 
following i issues :— 

(1) Whether the decree holder knew of 


the mortgage of Raogildas at the time of 
applying for sale proclamation or at any time ^ 


before sale ? 

(2) Did the desree-holder admit to give 
the said information purposely to fetch. 
higher priee ? 

(3) Whether the omission to giva such 
information and to make enquiries amount 
to fraud ? 

(4) Whether the applicant came to know 
of the incambrance two days before the appli- 
sation and is the applisation witain time, even 
if the allegations of the applicant are 
proved P 

The Judge finds, dealing with the fourth 
issue, that a purchaser cannotapply under. 
O. XXI, r. 90 relying on Bir) Mohun Thakur 
v. Hai Uma Nath Ohowdhry (1) and quoted 
Sheo Gobind Singh v. Dhanukdhari Singh (2) ' 
in support of the proposition that the appli- 


' (1) 20-0. S; 19 I. A. 164; 6 Sar, P. C. J. 245; 10 Ind, 


"Dec. (N s} 6 (P. CJ. 
Qr 21 Ind, Cas, 114; 19 C, W. N, 1201, 
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eant'a remedy was by way of a regular 
suit, 

The Judga deslinel to deal with. the 
applisation under section 47, Civil Procsdure 
Ocde, on tha ground that the auction-pur+ 
chaser wa! nob a reprosentative of the ‘judg. 
ment debtor. He quotes Nadamuni Narayana 
Iyengar v. Veerabhadra Pillai (3) and Narsinh- 
bhat Ohintamunbhat v. Bandu Krishna - 
Kulkarni (4) in sapport of this view. 

lt is here eontended that the above views 
are erroneous and that the appellant is entitl- 
ed to get relief in the lower Court. 

’ In view of the authorities quoted it seams 
to me that the applica'ion under O. XXI, 

r. 90 did not lie. It is, therefore, un- 
hecessary fo consider the question of limita. 
tion. The austion-parehaser is not the judg- 
ment debtor's representative and sannot move 
under sestion 47, Oivil Prosedure Code. He 
may have other remedies open to him. 

Ground No. 5 of the memorandum has not 
been argued. 

The result is, that this appeal fails “and 
is dismissed with costs. Appellantto pay 
respondents’ sosis, I fix Pleader’s fees at 
Rs. 20. 

Q R. D. & N. H 
Appeal dismissed. 


(8) 8 Ind, Ons. 420; 34 M. 417; (1920) M. W. N. 
662; 9 M. L.T 152; 21 M. L. J. 928 
(4) 46 Ind, Cas. 113; 42 B. 411; 2 Bom. L, R, 495, 





CALCUTTA HIGH OOURT. 
ÅPPEAL FROM APPELLATE DsoggE No, 1635 
or 1919, 
February 22, 1922, 
Pretent:—Mr Justice Newbould and 
Mr. Justiee Panton. 
RAJENDRA NATH ROY-—PLAIXTIFF 
—APPHLLANT 
versus 
SHEIK ABDUL FrINGIPAL DEFENDANT 
AND OTBER8— F10 forma DEFENDANTS 
— RESPONDENTS, 
Civil Procedure Code (Act V of 1808), 8. 116— 
Revision-——Error of law in matter within jurisdiction 
—High Court, if should interfere, 


The High Court should not interfere in revision 
under section 115 of the Code of Civil Procedura 
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on the ground that a Court has committed a 
serious error of law in comingto a finding ina 
matter in which it had jurisdiction. [p. 432, col, 


d 
- Shew Prosad Bungshidhur v, Ram Chunder Haribua, 
23 Ind. Cas. 977; 41 0. 32, referred to, 


Appeal against a decrse of the Firat 
Adgitioral District Jucge, Dases, dated the 
12th May 1919  rev.rsing that of the 
Munsif, Second Court at Dasea, dated the 
26th Marsh 1918. | 

FACTS appear from the judgment 

Babu Sasadhor Roy ‘Senior), for the Re- 
spondent, took a prelimit ary objcetion that 
the appeal is not somnetent under the pro- 
visions of gestion 153 of the Bangal Tenanay 
Act. 

Babu Jogesh (Chandra Roy (with him B ba 
Nabadwip Uhandra Saha),for theAppellant.—I 
‘will not press the appeal as the other side has 
raised an objecticn, so I will argue the Rule. 
The execution of the tabulfyat on which I 
base my slaim hss been proved and that is 
the coneurrent fird ng of both the lower 
Courts. It is quite turprising that the 
lower Appellate Court did not grant the 
decree inspite of his fiodings in my fav ur, 
and that is, I submit, a elear feilure of tha 
exersise of juris ieticn vested in the 1 arned 
.dudge by law. Rama Charan Ohowdhw gy v. 
Adminisirotor-General cf Beug.l (1) sovers the 
whcle of the present cise. . As to jurisdie'ion, 
even if section 115, Civil Prosedure Code, does 
not help me, I sean come under the Charter 
Ast under wh'ch your Lordships’ powers» ‘are 
very wide. However, the error ia so appa: 
rent that under section 107 of ihe G vero- 
ment of India Aet your Lordeh ps ean act, 
The Judge has refused to exeroire j risd ction 
in not giving: me a deeree- when kabuliyat 
has been proved, the relationship of 
landlord and tenant has also been proved. 
The Court has refused to exercise jur.sait- 
tion which he ought to have exorsised on 
an erroneous view of law. Fasts are all 
found in my favour stll the Jndge does 
not give effest to the eontraet, it isa csrdinal 
error of law. He must give effect to the 
- gontract. 

Babu Sasadhar Hoy, for the Respoudents,— 
The presumption raised by the Rescri of 
Rights has not besn rebutted. 

1 submit that the Judge has a right to 
deside erroneously if he has jurisdiction, 


(2) 6 C. L. J, 72. 
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If a Court decided the question of 1e:4udicata 
wrongly, dces that mean that he had no 
jurisdiction or failed or refused to sxereise 
jurirdietion P Section 115, Civil Preesdure 
Code comes in where there has been admit. 
ted failure of juricdisticn, Refers to Muham» 
mod Yusuf Khan v. Abdul Rahman Khan 12) 
ard Ganga Prasad v. Nendu Ram ( ), 
Has my friend made out that it is in interest 
of juetics that your Lordships should in. 
terfere? To some urder sestion 115, one 
must show that the decision is by & dudga 
who bas no jurisd ction on the matter or 
refused to exereise jurisdistion he had in 
the matter, 

On the merits also my friend cannot 
succeed — There js no evidence to show that 
tbe kabultyot bas been aoted upon or rent 
paid. Kabuliyat is nothing but a piece of 
admission, The eonduct cf the parties shows 
i leet sat intended to be asted upon. 

eads Mulla's Notes in Civi 
Code on restion 115 ee 
Babu Jogesh Ohandra Roy brit fly replied, 


JUDGMENT.— The plaintiit brought a 
anit for rent against the rrinsipal de. 
fendants taring his elaim on a registered 
kabuliyat. He was given a deeree by the 
First Court On appesl that decree wag 
reversed, A second appeal has been pre« 
ferred to this Court and also & Bole has 
been granted on the opposite party to 
show cause why the deeree of the lower 
Appel ate Court should not ba set aside, 
On the objection taken that section 183 
of the Bengal Tenancy Aat bars an appeal 
the appeal bas not been pressed and the Rule 
has been argued, 


Both the Oourts baya found that the 
execution of the kaebuliyat on whish the 
rlaintiff based his claim has been proved 
In thelower Appellate Court the defendant. 
arprllant's Pleader was not allowed to 
argue undue irflnence or coercion as no 
sneh plea had been taken in the written 
statement, , The First Court found tht there 
had been Payment of rent in aceordanee 


(2) 16 C. 749, 16 I. A, 104: 18 Ind. Jur. 170: 5 Sap 
P.O. J. 862; Bafique & Jackson's P O No ar 
Ind. Deo tn. s) P P c) ns P. C. No. 112; 8 


(8) 37 Ind, Cas, 129; 20 O. W. N. 1080: 
468; 3 P.L. W. 56, —— N. 1080; 1 P, L. J 
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with the terms of the kabuliyai. The lower 
Appellate Court same to the opposite conela- 
sion on this question of fact. Nevertheless, 
the lower Appellate Court held that the 
relationship of landlord and tenant had been 
proved, but he refused the plaintiff a decree 
on the finding that the kabuliyat alona was 
insuffisient to prove the amount of yearly 
rent payable by the defendants to the 
landlord in view of the entry in the Re 
eord of Rights showing that no rent had 
been paid. Ths reasona given by the 
learned Additiona! Distrist Judge for holding 
that the kabulzyat was insufficient to prove 
the yearly rent payable do not appear to 
us sonyinsing. But we are unable to hold 
that, in coming to this erroneous finding 
the learned Judge exercised a jurisdiction 
not vested in him by law, or failed to 
exercise & jurisdiction which is vested in 
him by law, or acted in the exercise of 
his jurisdiction ijlsgally or with material 
irregularity so as to make sestion 115, 
Civil Procedure Code, appl'cab'e to this 
caso, 

On behalf of the appellant before us 
it is contended that on the findings arrived 
at by the lower Appellate Court he waa 
bound to grant him a deeree, and not 
having done so he failed fo exereisa him 
jurisdiction, We are unable to assept this 
eontention, On the finding that the annual 
rental had not been proved the suit was 
bound to fail and though we may think 
it was a wrong finding, it was not such 
an error in the exereise of jurisdiction as 
to justify our interferense. Several eases 
as to the powers of this Court when 
sitting in revision have been eited before us, 
but we think is suffeient to refer to the 
oase of Shew Frosed Bungshidhur v, Ram 
Ohunder Haribux (4), where the point has 
been discussed at some length. That des- 
jsion supports our view that we should not 
interfere in revision on the ground “that 
there has been a serious error in law in 
coming to a finding in a matter in whish the 
Court had jurisdiction. 

The result is that the appeal is dismissed 
as being incompetent and the Ruleis dis- 
charged. The appellant will pay the res- 
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pondents’ sosts in the appeal. We make no 
order as to eosts in the Rule. l 


B.N, 
Appeal dismised, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Skcoxp Civit, APPBAL No, 477 or 1921. 
July 8, 1922, 

Present:-— Mr. Hallifax, A. J. O. 
RAMKRISHNA-—DkFENDANT— 
APPRLLLNT 
t@Tsue 


GANPATI--Prar-TIFF— RESPON: ENT, 
Civil Procedure Code (Act V of 1908), O. XL, v, 1 
—Receiver, appointment of-—Yesting of proper ty, 
when takes place. 


The mere appointment of a Receiver under O. XL, 
r.! a of the Civil Procedure ‘‘ode, does not 
immediately vest the property in him. Itis only 
when the provisions of olauses b, c and d of 
the rule have been complied with, that the pioperby 
veats him. [p. 433, col, 1,] 


Appeal from a desree of the Additional 
Distriet Judge, Nagpur, dated the 22nd July 
1921, in Civil Appeal No. 5 of 1921. 

Mr. M, R, Bobde, for the Appeliant. 

Mr A, V. Zinjarde, for the Respondent. . 

JUDGMENT.—In 1916 the plaintiff reg. 
pondent obtained a deoree for arreara of rent 
of the ordinary holding with whieh we 
are sonserned, He eventually applied for 
ejestment of the tenant, and a warrant 
was issued on 16th August 1918 and 
exesuted on 30th August 1918. The 
appellant, Ramkrishna, who was the fourth 
defendant in the present suit, held a decrea 
for money against the tenant, in exe«uiion 
of whish he applied for the appointment 
of a Receiver for the holding and an 
order was passed on 30th April 1918 
of whish Exhibit D-1 is a copy. It is 
in ihe following terms:— 

30th April 1918. Desree-holder by agent 
Daulat. Judgment-debtor absent. He 
appears now. Dhada, son of Kawdu, 
Reesiver, present. He undertakes to leasa 
out the field on thekz and deposits tha 
lease money in Oourt on 15th of April 
in each year after deducting rent and 
sesses of the field whieh will ba paid ta 
the malgusar eoncsrned. Reosipts will b) 
filed. Hoe will get Rs, 5 per sent. as his eom. 
mission. He to produca id of Rs. 20), 
For 14th May 1918,” 152215 € 
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(2). It is diffienlt ta construe thia as an 
appointment of a Receiver. It is an 
adjournment of tbe making of the apnoin$- 
ment till the person designated for it had 
furnished sesurity. But it may be taken 
for the purposes of this case that Dhadu was 
appointed on 30th April 1918 under clauso 


(a) of r. 1 (1) of O. XL, to be the Receiver- 


of the property. It is, however, very clear 
from the terms of that rule that mere 
appointment does not immediately vest the 
property in the Receiver. The transfer of 
the property to his possession, saetual or 
sonstructive, and the conferral of special 
powers on bim require specifie orders under 
clauses (b), (c) and (d) of the same rule, 
and no sush order was passed at that time. 
What orders were passed on ) 4th May 1918 
wa do not know, as the order quoted above 
is the only one of which a copy haa been 
filed. 

'(3) The next event of whieh we are 
informed is the irsue of a warrant on !3th 
December 1918 for the transfer of posses. 
sion hy the terant to the Reseiver, The 
Reeeiver took porsegsion under this warrant 
on 22nd December 1918 and put in three 
persons to whom he ‘bad given a lease. 
These three persons figured as defendants 
in the case. As has been eaid, even if 
the order of 30th April 1918 was an 
appointment, it is impossible to hold that 
of itself it vested the properly in the 
Ressiver, that is to asy, in the Court ; much 
remained to be done before that sould 
happen, and it .was not dene till 22nd 
Desember 1918, nearly four months after 
the tenant against whom the deerea was 
being executed had been ejected and the 
land had passed fo the malguzar. - 

(4) The entry of the lessees of the 
Ressiver on the plaint: ff's land was undoubt- 
edly a trespass, and the desreə-holder who 
prosured that trespass and benefited by it 
is undoubtedly bound to make good to 
the plaintiff any loss he suffered by it, 
The only point that really arises in the 
case seems to bave been missed entirely. 
The measure of damages has been assumed 
to be tbe benefit reesived by the deeree. 
hclder who eansed the. trespass, though 
there is a finding by the First Court that 
the plaintiff never suffered any damage at 
all. As he had leased out’ the village at 
the time and was nol in gabus] posspssion, 
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this finding is very probably '«orreof, Bub 
the question of the amount of damages to be 
awarded has not baen raised and cannot be 
diseussed now. The appeal is dismissed 
and the appellant must pay all the costs, | 
Q. B. D, 
Appeal dismissed, 


PATNA HIGH. COURT. 
Feast ÀPrmALa8 Nos, 73, 15 2,x0 155 ov 1918. 
May 27, 1£21. 
Present : —Mv, Justiso Dis and Justice 
Sir John Baeknill, Kr, 
Ix F. A. No, 73 ov 1918 
Rat Bahadur GOBIND LAL SIJU A R=- 
APLELLant 
versus 
RAM SARAN LAL, alias LALLOO 
BABU—Reseonpoasat, . 
Ix F, A. No, 154 or. 1918 
Rat Bahadur GOBIND LAL SIJUAR-— 
APFELLAAT 


té7sus 
Babu BAL DEO NARAIN SINGH 
AND ANOTHAR— RESPONDENTS, 
Ix F, A, No, 155 or 1918- 
Lala RAM SARAN LAL, alias LALLOO 
BABU-—APPELL:NT 


ve"sus . 
Bai Baha?ur GOBIND LAL SIJUAR . 
AND OTHE 8 — RESPONDENTA, 

Bengal Tenancy Act (VIII of 1885), ss. 50, 100, 113 
—Record of Rights, final publication oj —Prestmp. 
tion under s. bO -Tenant showing unchanged rent 
20 years before suit—Presumption of fixed-rate tenancy 
apart from 8, £O, if arises. K 


When there has been a final publication of tha 
Record of Rights, the tenant is entitled to the benefit 
of the presumption under section 60 of the Bengal 
Tenancy Act only in a sui& under section 106 of the . 
Bengal Tenancy Aot. [p. 436, col. 1.] 

Apart from a cage where section 60 of the Bengal 
Ténanoy Act may be applicable, a tenant, by show. 
ing that his rent has not been changed during” the 
20 years immediately boforo the institution of the 
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gnitor proceeding i in which his status as a fixed-rate 
tehdntis questioned, is nov entitled to ask ttre Tourt 
to produme that he has hold at that rate from the 
time of the Permanent Settlement. [p. 488, col. 2.) 


Appéal against a dastaion passed by the 
Sub.Judge, Gaya. . 

Massie. Sultan Ahmad, H. D, Nandkeolyar 
and G. O. Pal, for the Appellants in F. A. 
Nos. 73 and 154 of 1918 and Respondent in 
F, A. No. 155 of 1918. 

Messrs. Lakshmi Narain Sinha, Kazlaspate 
and Siveskwar Dayal, for the Respondent in F. 
A, Nos. 73 and 154 of 1918 and Appellant in 
F. A. No. 155 of 1918. 

JUDGMENT. 

Das, J.—On the 11th September 1916 the 
appellant-landlord instituted a suit againat the 
tenant-respondent for the following reliefs :— 

(1) For a deslaration that the defendant 
No. 1 is liable. to pay fair and equitable 
rents, for. bis Nakdi Holding and for Sring 
the Nakdi rentat Ba 258-10-6 exelading 
cesssa for bis 30° bighos 14 cottuhs and 
14 dhúrs, 

(2) For a deorea of the Nakai rent at 
the sum determined aà' aforesaid for the 
years 1320-1323. 

(3) For a deered of Rs, 3,081.8.4 on 
aseount of the Bhawli. fields of defendant 
No, 1 from 1320-1328. 

(4) For a déeree for damages at the 
rate of 25 per cent, on the amount desrecd 
under prayers Nos. 2 and 3: 

On the 7th July 1917 the tenant re- 
spondent | filed a suit against the appellent- 
- Jandlofd for thé following relièfs :— 

(1) For á deslaration that the status 
of the plaintiffs was dnd is that of a 
raigat holding at fixed rates and not that 
of a settled raiyat. 

(2) For a deelarafion that the landlord’s 
shard in the prbdüce: of the  aforetaid 
Bhaoli lands is 7/16iba only and not talt, 

(3) For à deslaration that Batai 

not Danabandi used to be made of 
pródaeé of thé. raid Bhacli land; 

(4) For a declaration that fhe entries 
in ‘the Khatian sonserning the above three 
faédia are intorréet. 

First Appeal No. 73 of 1918 arises ont 
of the. first- méntioned suit whieh was Suit 

682 of 1916. 

Piin Abpeal No, 154 of 19!8 arises 
out of the: ceeord mentioned guit which 

was. Suit No. 232- of 1917... Ik 


and 
the 
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eonvenient to dispose of tberé two aoprale 
together os the is'nes arisirg in these two 
appeals sre ideptiétàál, 

It wil appear that these two appeals 
eáll for the determination of the following 
points :— 

(1) Whether in respeet of the Nakdi 
lands the landlord is entitled to the rent 
of Rs, 258-10-6 exeluding eesres from thé: 
tenant P 

(2) If not, what is the Nakdi rent io 
whieh the landlord i8 entitled in respest 
of the years 1320-1323 P 

(8) Whether in respeét of thé prodnee: 
rent the sysiem of assesment is that 
of Danabandi or Batai P 

(4) What is the Jandlord’s sharé of sueh 
rent P 

(5) Whether the landlord is entitled 
to reonver .prrduce rent fre-m the trant 
in respest of the yeara 1320.1323 ? 

Now on tbe first question it is sdmitted 
in the evidence, though noi in the pleint 
filed by the lardlord, that the rent payable . 
by the tenant- to the landlord before tke 
institution of the suit was Rs. 4 6.0, 
bot the landlord mairtaina that he is 
entitled to a determination of what is 
fair and equitable rent that ought to be 
paid by the tenant ‘o the landlerd and 
that on sueh determiration be would be 
entitled to a rent of Rs. 258106 on tke 
greurd that otber zasyots of the vill: ge 
holding lands of a similar descr'ption and 
with similar advantages in the villsgé yoy 
Nakdi rent at the rate- mentioned, and 
also on the ground that there has been 
& rise in the syerage loeal pr‘ces of staple 
focd ercps during the Jast fifteen yesra. 
The tenant 6 ntests the claim of the 
landlord on two grcurde;: first, on the, 
greund that he is a-terant Folding åt a 
fixed rate of rent ard that accordingly 
rent is not liable to be enhaneed, and, 
secondly, on the grourd that, in the sir- 
eumstarces of the ease, there ovght not 
to be an enbaneement of rent. Mei Lakshmi 
Narain S.nbe, on behalfcf the tenant, ‘took ' 
88 his first point that the landlord js‘not én- 
titld to a decree for enhanéerment of rént 
in this snit, even though he 'estáblishós 


' that tbe terant-defendant ia nob a fenant 


holding at a fixed rate of rent, In my opiribn 
the eonter tion of Mr. Lakshmi Narain Sinha’ 
in «crrest and orght to prevail It is quite 


| M e 
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clear, reading the plaint, that this is nota 
suit for enhansement of rent but a suit for 
the determination of a fair and equitable 
rent payable by the tenant to the landlord. 
A suit for enhansement of rent proseeds on 
the admission that a rent is now paid by the 
tenant to the Jandlord and asks for enhance. 
ment on any of the grounds mentioned in 
ssation 30 of the Bengal Tenancy Act. 


A suit for the determination of a fair and: 


equitable rent, onthe other hand, proseeis 


onthe assumption that no rent has hitherto. 


been paid by the tenant. Now the present 
suitis sonfessedly a suit for the determina- 
tion of fair and equitable rent aud the land. 
lord elaims the fair and eqnitable rent which 
he -puts down at Rs. 258- 0-6, not for 
future years but in respect of. past years 
for whieh, admittedly, rent has aserned 
due. In my view the aetion, co far as it is 
an action for the determination of fair and 


equitable rent, does not lie, because he is not: 


elaiming this fair and equitable rent in 
respect of future years but besause he is 
elaiming itin respect of the past years for 
which rent has already aecrued. due,  The.de- 
cision of the learned Sabordinate Judge on 
this point is. right and ought to be ` affirmed. 
Having regard to this finding it would be 


ordinarily unneeessary to deal with the. 


question whether the defendant is a tenant 
holding ata fixed rate of rent. But the 
question has been raised by the tenant not 
only in the written statement but in the suit 
whish he instituted against the landlord and 
we think it expedient to deal with this point. 

Now, sdmittedly in this sase the Resord of 
Rights has been published and the Reeord of 
Rights resorda the defendant as an oecupaney 
tenant, nobas a tenant holding at a fixed rate’ 
of rent, Section 1!5 of the Bengal Tenansy Aet 
provides as follows: — When the partisulars: 
mentioned in sestion 102, clause (b), have 
been reeorded under this Chapter in respest 
of any tenansy, the presumption under 
seetion 50 shall not thereafter apply to that 
tenaney." I may mention that the learned: 
Subordinate Judge has desided this issue in 
favour of the tenant defendant on the ground 
that he was entitled to the benefit of the 
presumption under seetion 50 of tbe Bengal 
Tenansy Aet, In that view he decided that 
the tenant defendant wes a tenant holding 
ata fixed rate of rent. Now, as I have said, 
section.115 declares that, when the particulars 
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mentioned in section 102, elause (b), have 
basn resorded in respect of any tenaney, 
the presumption under sestion 50 shall not 
thereafter apply to that tenanoy. Príma facie, 
therefore, the tenant was not entitled to the 
benefit of the presumption under section 50, 
But Mr. Lakshmi Narain Sinha, who argued 
this ease with very great ability and fairness 
on behalf of the appellant, contended that'be 
was entitled to the benefit of this presump- 
tion exastly in the same way as he would 
have bean entitled to the benefit of the pre» 
sumption in a suit under seetion 103 of the 
Bengal Tenavay Ast. Now his argument 
may be summarised as follows :—As the prov 
vision under seetion 115 has no applieation 
in a suit under section 106 brought by the 
tenant agains‘ the landlord for the purpose 
of eontesting the sorrestness of the deeision 
of the Revenus Offeer in regard to an entry 
as to his status in the Reeord of Rights, 
so ib ought not to have any applieation 
in a suit brought by the la-dlord before 
the publieation of the Resord of Rights when 
he is contesting it mainly on the ground 
on which he coald have maintained an 
action under seetion 106 of the Bangal 
Tenancy Aet, In other words, if the ten- 
ant had instituted a suit under section 106 
of the Bengal Tenanoy Act, he would 
undoubtedly have been entitled to the 
presimption of sestion 50 of ths Bangal 
Tenaney Ast. Mr. Likshmi Narain Sinha 
argues that he onght not to be in a 
worss position, basause, instead of iasti- 
tating a suit under sestion 106 of the 
Bangal 'Tenansy Aset, he has preferred 
to put forward hia plea in the landlord'a 
suit which was instituted a few daya befora 
the final publieatiom of the Reoord of 
Rights. This, I think, was the argument 
whieh was put forward before- us by. Mr, 
Lakshmi Narain Sinha. 

In order to determine the validity of 
this argumant, it w.ll be nesessary to give 
eartain dates and to remember that the 
landlord in this suit asked for no deelaration, 
whatever as to the status of the defendant, 
The following dates will be important, 
The: landlord’s suit, that ia to say, Sait 
No. 632 of 1916, was instituted on the 
Lith September 1916. The Heeord of 
Rights was published on the 16th September 
1916. The written statement was. filed in 
the landiord's suit by .the -tenant-on thg 
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18th Datomber 1916 and the tenant insti- 
tuted his own suit, that is to say, Sait No. 
959 of 1917 on the 7th July 1917. It 
will- appear, therefore, that the -tenant put 
forward his rlea that he wana tenant 
holding at a fixed rate of rent more than 
three months after the publisation of the 
Resord of Rigkts. Under section 106 he 
had sitogether three months from the date 
of. the final publisation of the Record of 
Rights to bring his suit for seorraeting an 
entry as to his status. in the Record of 
Rights, .On a narrow view cf the case 
one would be entitlad to say that, having 
put forward his defence more than three 
months after the publieation of the Record 
cf Rights, be is not entitled to the benefit 
of the presumption under section 50 of 
the Bengal Tenancy Aci, But I do nob 
intend to decide this cass on a narrow 
view of the ease. In my opinion, the 
Legislature has said as plainly as it knows 
how to sey that when thera has been a 
final publication of the Rasord of Rights 
the tenant is entitled to the benefit of the 
prasumption under sestion 5) of the Bengal 
Tenaney Aet only in a suit under seetion 
103 of the Bengal "Tenaney Aet. Now the 
policy cf the Legilature is perfeatly clear 
that no ons is entitlid to the benefit of 
the presumption under seetion 50 after tbe 
final publication of the Resord of Rights, 
That policy emerges, clearly and free from 
all . eomplicitions in, section 115 of the 
Bengal Tenaney Act, Bat in liyirg down 
thia polisy. the Lagisla‘ure has safeguarded 
the interests of the tanants in varions ways. 
Forst cf all, after thg draft publication of 
ihe Record .cf Rights the tenant may 
sontest tha proposed entry bafore the Sat- 
tlement Officer ina proeeeding undar section 
103A. „Next, he may preced by way of 
appeal or revision under sestion 104 G 
against every crder prior to the Resord of 
Rights before the Revenue Authorities. 
Then, after .the firal pukl«eation of the 
Record. of Rights the Lisgielature recerves to 
lim the liberty to institute a uib before 
the Revenne Officer at any time within 
three months from the cate of the eer- 
üfisate of the final poblieation of the 
Record cf R gbt by pressnting a plaint on 
stamped paper for the-desision cf any dispute 

regarding . an. entry whieh a Revenue Officer 
bas made. ip, or apy omission which the 
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Said officer has made from, the record. It ia 
quite elear, therefore, that the interests of the 
tenant hava been safeguarded in various 
ways. Having done that, the Legislature 
had to consider which presumption was to 
prevail in a competition betwean section 50 
of the Bengal Tenaney Aest and 
geetion 103B, rub-ssolion (3), of the Bengal 
Tenansy Ast? There is a presumption 
under section 103 B that every entry ina 
Record of Rights is correct until it is proved 
by evidence to be incorrest. There is a 
presumption onder sestion 50 (2) of the 
Bengal Tenaney Act that, ifa tenant bas 
held at 4 rent orrate of rent which bas 
not been ehanged during tho twenty years 
immediately before the institution of the suit 
or proseeding he has held at that rent or 
rate of rent from the time of the Permanent 
Settlement. The question whish the Legia- 
lature had to determine was this: In a 
sompstition between the two presumptions, 
which was to prevail? The Legislature bas 
said, that the presumption under section 
103B is to prevail. In my opinion, there- 
fore, it is not open tothe tenant to argue 
in this appeal that, notwithstanding the entry 
in the Heeord of Rights he is entitled to the 
benefit cf the presumption under seetion 50 of 
the Bengal Tenancy Ast. 

Mr. Lakshmi Narain Sinha then argued 
that he was entitlad to prove by evidence 
that he was a tenant at a fixed rate of 
rent. In the first placa, he argaes on the 
authority cÊ certain eases, to whieh it ig 
quite unnesess ry to refer, that although it 
may be that he is not entitled to the benefit 
of the presump'ion under tewion 50, still 
if he shows that his rent has nct been 
changed during the twenty years immediately 
before the institution of the suit or proceed- 
ing, be would be entitled to esk the Court 
to presume that he has held at that rent 
from the time of the Permanent Settlement, 
To aseede to this argument, in my opinion, 
worl] be to fritter away the provision of 
Beetion i15 of the Bengal Tenancy Act, and 
I deeline to aesede to this argument, 
There are eases on both sides and I prefer 
to follow thore whieh have held that a tenant 
ia pot entitled to the bencfis of the pre- 
sumption under section 5) when once the 
Reecrd of Rights has deelared that he is not 
a tenant bolding at a fixed rate of rent but 
that he is an cecupancy tenant, Next, he 


Vel, Lxvnt] 
GOBIND LiL t, BAM SARAN Lal, 


argues that there is evidence in thissase whieh 
establishes that he kas held at the same 
rent ever since the Permanent Settlement, 
All that I can say is that the eviden«e ia 
urconvineing and i cannot rely upon it. I 
hold that the tenant has failed to establish 
that be is a tenant holding at a fixed rate of 
rant, It follows, therefore, that the defendant 
18 an oesupanoy tenant and that the tenant js 
not entitled to the first declaration sought by 
him in the euit instituted by him, #. e., Suit 
No. 232 of 1917. l 
The next point is—What is the Nakdi rent 
to whish the landlord is entitled for the yeara 
1320 1323? The learned Subordinate J adge 
has given the landlord a deeres for Rs. 94 6 0 
in respestof 1320 but has refused to grant 
the landlord any relief in resp3et of the 
years 1320.1323 on the groard that the 
landlord by his oppression made it impossibla 
for the tenant to cultivate any portion of 
the land in the possession of the tenant. 
Now, the finding of the lezrned Subordinate 
Judge is not quite sonsistent. Oa his own 
findings his decision i: far too nnfavourab'g 
fo the tenant. [f indeed there was oppression 
by the landlord whieh prevented the tenant 
from oultivating the land, then not ooly would 
there ba a suspension of rent during those 
years but the tenant would clearly be entitled 
to damages from the landlord. The learn- 
ed Snbordinate Judge has eome to the 
sonelusion that the landlord is not entitled 
to the rent for those yeara and yet he 
has refused to give the tenant damages 


in respact of the asts of oppression exersisel - 


by the landlord over the tenant. In my 
View, the evidenca in this casa, on which tha 
learned Subordinate Judga has relied for 
eoming to the conslusion that there was 
oppression by the landlord, is wholly un- 
convincing. In the first plasa it is notiesable 
that the tenant has declined to giva evidaaee 
in the eass, This is a material eireum. 
Blanca whieh should have been takan into 
sonsideration by the learned Sabordinate 
Judge. Hs has, on the other hand, raliel 
upon the evideasa of the following witnesses: 
Witnesses Nos, 2, 4, 5, 6,8,9, 10, 11, 12 and 
13 examined Oa behalf of the defendant. 
Now, so far as witnesses Nos, 4 and 9 are 
&oncerne], thoy say nothiagat allon this point, 
Witness Na. 2's evidenss is inaimiasıble 
basauss it is haarsay. Ths other wibnesae3 
flo say something as to the allegad oppres- 
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sion, but when that  evidenee is ana- 
lysed it is impossible to acsept it or to rely 
upon it, The most important witners 
ie, of coursa No. 13 on whcss erilense the 
learned Sub:crdinate Judge has strongly 
relied. He is a Zamindar witnese, and if 
his evidenee established a case against the 
landlord i£ would undoubtedly be entitled 
to great weight. Bat when that evidence 
ia read and analysed it comes to this that 
he heard about these acts from other persons, 
In other words, his eyidenee is purely hear- 
aay and, therefore, is inadmissible. I have 
gone through the evidensa very carefully 
and I find ig quite impossible to rely on 
this clays of evidsnse. It is notiesable that 
there hava been three oriminal proceed: 
inga between tha parties in earlier 
years. The judgments of tha Criminal Oourts 
are to bs found in Exhibits 17, 18 aud 19. 
Now in all these easos the landlord's men 
ware atquitted and if is remarkablg that 
there has never been a somplaint in the 
Criminal Court in respast of tho oppression of 
the Zsmindar daring the years 1321, 1322, 
and 1328, We have nothing but the evi- 
denso of a most flimsy clarhetsr of eertain 
ratyaís to go upon and “ws find it impossible 
t3 hold on this kind “of evidensa that there 
was oppression on the part of the landlord. 
I hold that the lanilird: is entifled to Nakdi 
rant for the yaara 1321 1328 at Ri. 94 6-0 
per year with osSses at 6 pies: por rupsee 
with damages at 25 por sent. 

The next question bat ween tbo partie: 19, — =s 
what is the system of assessment in respest of 
the Baaoli lands? The landlord scatends 
that it is Danabandi and the tsnant says that 
itis Batai. The Record of Rights is in favour 
of the landlord. Taere was a previous suit 
between the parties, Suit No; 4s0 of 1922, 
In that suit the learned Sabordinate Judge 
dealt very elaborately with th» point and 
same to the eonclusion that tha Danabandi 
system prevailel, That oa1> went up on 
appeal to the Distrios Judges of Gaya, but 
the learned Distriet Julge did not dejar- 
mine this point having regard to tha fisi 
that the publisation of the Rasord of Rizhts 
wal ngar at hand, Tasrefore, we have not 
only the Resord of Rights to go upon bata 
very valuable judgment of the learned Sub. 
ordinate Judge iu a pravious suit between 
the parties. The other point established-in 
this case is thie that it is admitted: that thg 
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system of.Danabandi prevails in regard to. 
every other tenant in the village. Tha 
tenant in this case cays that Batai prevails 
only in regard to him, A ease like this is 
open to suspieion ard has got to be investi- 
gated with very great sare, The only 
evidence i in favour of the tenant sonsists of 
certain papers signed by the Amin in cartain 
proceedings under erection 62 of the Bengal 
ROAD Ast. These relate to the years 
A887, ! 18:9, 1900, 1901, 1506 and 1912. 
So far as the papers of the years 1897, 1599, 
and 1906 are coneerned, they sre wholly 
inconclusive, because we have not got the 
proceedings of the Reverus Courts in reapeat 
of those years. We are, therefore, unable 
to eay whether in respeet of those proosed- 
ings the provisions of section 70 were 
complied with. As regards the years 1500, 
1901 and 1912, undoubtedly there are order. 
sheets, but 1 eannot regard tbe division made 
doring tbree years as rebatting. the correct- 
ness of the entry in the Reeord of Rights, it 
was argued on behalf of the tenant that 
the Resord of Rights was based upon the 
decision of the Subordinate Judgo in the 
previous suit between the parties which 
was not upheld by the Dustriet Judge. 
This is quite insorreet. The sertified copy 
ot the attestation rent-note of the Setile- 
ment "Officer dated the 7ih Mareh 19.6 
Exhibit. 46, shows that he made close and 
carefal ‘enquiry into the whole matter and 
that upon sush enquiry he came to the 
conelusion that the Dauabandi system pre 
vailed, I'am of opinior, therefo,e, that the 


decision of the learned Subordinate Judge ` 


on this point cannot be upheld, 1 hold that 
the system of Danabandi Prevails and that 
aceordingly the tenant is not entitled to 
: the third deelaration sought by him in Suit 
No. 482 of 1917, 

The next point is— What is the landlord’s 
share ?' The landlord’s ease is that he is 
entitled to J-annas, The tenants case is that 
the landlord is.only entitled to 7.annas. The 
Reeord of Rights shows that the landlord is 
entitled to S annas after making a deduc.ion 
of 3 seers in the maund for labourers’ wager. 
Now, the identieal question was raised ina 
previous suit between the parties, and was 
decided in favour of the landiord, The 
deeision of Mr. Foster operates aa res judicuta 
between the parties and I must aceordiugiy 
bold that the landlord is enttled to 3-annas 
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aftera deduction.of 3 seers in the maund for 
labourers’ wages, It follows that the tenant 
is not entitled to the second deslaration 
songht by bim. 

The last question so far as this appeal is 
sonserned is-—Is. the landlord entitled to 
recover produce rent for the years 13z0.1323P 
The learned Subordinate Judge declined to 
give any eompensation to the landlord, beeause 
be eame to the conelusion that the landlord 
prevented the tenant from eultiyating the 
land: I have-held that this  eonelusion 
cannot be supported, The landlord is aecord: 
ingly entitled to resover compensation from 
the tenant for the years 1320-1323, We 
have no materials before us snffic.ent to 
enable us to determine the amount of som- 
pensation recoverable by the landlord from 
the tenant. We must aseordingly remand 
this sase to the learned Subordinate Judge for 
the determination of this issus, 

The result is that wemust allow First 
Appeal No, 1540f 1918 and dismiss Sanoit 
No 282 ot 191/ with ecsts in both the Courts. 
So far as First Appeal No, 73 of 1918 is 
concerned, we must vary the desree passed 
by the learned Sabordinaie Judge and deelare 
that the defendant is an oscupancy tenant 
and not a tenant at a fixed rate of; rent 
and that in respest of Bhaoli lands: the 
sy-tem of assessment is that of Danabandi 
and not that of Batai and that tke land. 
lord’s share in the produse is half after a 
ceotction of 3 seers in the maund for 
labourers’ wages. The pla:ntiff is also entitled 
toa deeree lor Nakdi rent at Rs. 94-6 0 with 
cesses at 6 pies per rupee and damages at 
25 per cent, in respect of the years 1321- 
1623. We remand Sait No. 632 of 19:6 
to the Oourt cf the rst inatanee for assessing 
the eompensation payable by the tenant- 
defendant to the landiord for Boaol rent 
in respcot of those years. As egeb party 
has snecceded in part, we make no order 
as to sosta, 

I now eome to First Appeal No. 155 of 
19 8 which arises out. of Suit No. Z5 of 
1917 which was a suit insticuted by the 
tenant for the following reliefs :—- 

(a) On a deelaration of nis title possession 
of plots Nos, 726, slic, 137, 9/0, 9/3, 9/7, 
98., and soninern por.ion of pion No, 1045 
to the extent of 2 kattus 2 dhurs may be 
given to the plaintiff No, 1. 
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(b) A decree for Rs. 2,100 ou assount of 
damages ba passed in favour of the plaintiffs 
or any of thé plaintiffs as the Court thinks 
proper against defendant No. 1, 

(c) Oosts of the sait be awarded to the 
plaintiffs against the defendants, 

The learned Subordinate Judge dismissed 
his suit wholly disbelieving the plaintiffs’ 
ea-e that these plots balonged to them and 
.that they were dispossessed of these. plots, 

I will first consider the question as to the 
plots. Now itis quite unnesessary, in my 
opinion, to determine the question of title 
beeansa there is absolutely no evidenee in 
the resord ‘as to dispossession. The suit was 
brought on the 22nd January 1917, ihe 
Resord of Rights shows that. the land!ccd is 
in possession of these plots. It must acrord- 
ingly be presumed that the defendants are 
out of posses ion ever sines the publieation 
of the Resord of Rights. It is for them, 
therefore, to prove that they w»re dispossess- 
ed by the landlord. Acsording to their 
care the landlord dispossessed them some- 
time in Mareh 1916, As to that there is 
&bsolately no evidense in the record. In 
my opinion, the deaision of tho learned Sub- 
ordinate Judge on this point is scrzect and 
ought to be affirmed. . 

On the quastion of damages, 1 have 
alre»dy dealt with this pointin the other 
appeal, Tne tenants elaim damages from 
the landlord on the ground that the laud- 
lord prevented the tenants from sultivating 
the lands, I have some to the sonelasion 
that the evidence is not suffisient to enable 
us to hold that there was any ast of oppres. 
sion on the part of the laadlord. In my 
view the desision of the learned Subordinate 
Judge is right and ought to be affiemad. 
I must assordingly dismiss First Appeal 
No. iə of 1918 with sosts in both the 
Oourts. 

BUOK ULL, J.—I agres, 
farther to add, 

M.A. 


I have nothing 


Appeals diem sad, 
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Appeal FROM Appectate Dacage No, 12 
or 1920. 


June 15, 1922, 
Present : — Juatiee Sir N. R. Chatterjea, KT., 
and Mr. Justiee Pearson» 
DINA BANDHU SAHA--PLAINTIFE — 
APPELLANT 
vETSUS 
ABDUL LATIF MOLL A—Derexspant No, i 


-= RE S20 VENT. 
Contract Act (IX of 1872), s. 238—Principal and 


agent —Fraud or masappropriation by agent —Liability 


of principal --—-Fraud need not be for principals benefit, 


A principal is liable for the fraud of his agent 
acting within the scope of his authority, whether 
the fraut is committed for the benefit of the princi. 
pal or for the benefit of the agent. This is in 

accordance with the law as enacted in section 283 
of the Indian Contract Act. There is nothing in 
that section to show that, in order to render the 
principal liable, the frand must be committed for 
the benefit of the principal. | v. 441, col, 1.) 

Defendants Nos. 2 to 4 who» were manjhis or boats 
men, as agents of defendant No, , the owner of the 
boat, entered into a contract with the plaintiff to 
carry his goods from one-place-to another. . The 
goods having been misappropriated on the way by 
defendants Nos 2to + the present suit was brought 
for the recovery of the price thereof : 

‘Held, that the defendant No. L (and not de. 
fendants ‘os. /to 4 only) was liable for the loss 
occasioned to the plaintiff’s goods by reason of the 
goods having been misappropriated by his agents, 
the defendants Nos. t» 4, as there was no question 
that the goods were entrusted to them and were 
being carried by them in the course of their business 
EN Ka misappropriation took pun [p, bi 
col 2, 


Appeal against a deores of the Sabar: 
diaate Judge, Jessora, datei the 20ih of 
February 132), modfyiog a decreas of the 
Mun if, First O sarb at Jeseora, dated tho 3ist 
of January 1919, | 


FAOTS appear from the judgment. 

Babu Surendra Ohandra Sen (with him 
Babu Gopal Ohandra Das), for the Appel- 
lant,—The plaintiff is the appellant. The 
appsal acises out of a snit for resovery of 
eompensation to-the prica of eerkain goods 
consigned iu the boat of the defendants. 
Tne goods did not raash the placa of des- 
tination. They were losi in the way. The 
Firat Court desreed the suit. On appeal it 
has bean decraed in part. The defendanta 
contrasted to carry the plaintiffa’ goods in 
their boat on Zad Magh 1323. The defend- 
ant No. 1 is the owner of the boat, 
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Defendants Nos. 2 and 4 are the boaimen 
of the boat. The defendants entered into 
the sontrach with the plaiatiffa agent for 
earryiog 20) najrts of gur and 236 tins of 
chitta gur from Jessore D: striot to Distriat 
Barical. The goods were loaded in the 
boat but were misappropriated ‘on the way. 
That is my csa as made in the plaint, 
The defence» of defendant No. 1 was tta: 
he did. not «mer into any eontraot to sarry 
my goods.and that he is not, therefore, liable 
for the aeta of the man;his (boatmen) and, 
therefore, leould not resover any E A 
from bim. The learned Judge held that the 
asts done by the manjhis (boatmen) were 
beyond the anthority of the agents and 
that the defendants Nos. 2 to 4 are a'one 
responiible fcr the loss of go:ds I eubmit 
the learned Judge was wrong in holding so, 
He has misread the provisions of section 
218 of the indian Oontract Aat, Refers to 
gestion 238 of the Indian Oocntraet Ast; 
Barwick v. English Joint Steck Bun’ (1) and 
Lloyd v, Grace smith § Co. (2). 1 submit 
in view of these desisions and also of the 
elear provisions cf cesticn 258 of the indian 
Defendant No. 1 is liable for 
damages for the eriminal aste of his ger- 
vanta. 

Babu -Kehetra Mohan Ghose, for. the Ret- 
pondent,—1 submit the learned Judge is 
right in ebsolving defendant No. 1 of any 
liability. Section 238 of the Indian Ccn- 
tract Act elearly states that the act of the 
servant complained of must be:done for 
ihe benefit of the master, Sueh, was also 
the view. aid down in Barwick v English 
Joint &iock Bane (1), Gopal Ohandra 
Bhatiacharya v. Secretary of State for. India 
sn Council (3), This ease has been deeded 
with refererce fo the Indian Gontraet Act. 
The aot must Le dore for they benefit of 
the master in course of his employment, The 


fiand or mis: epresentation most be done 


thy the. principal’s authority, . 
+ Babu surendra Ohanira Sp ré plied | in 
brief... dpt 

‘ad UDGMENT. — This appel arisen - ont of 
‘a ‘guit.or ,zecovery.of, priee of oertain gcods 
delivered to the: oe eadants for. bsing carried 


5 a) Qah à Š Ex T p. 205, 86 L, J. Ex 147; 16 


a AA A.C; 15 BI LI; K.B, 114, 107 L, T 
s 56 S. J. 728; 28 T. LR. 647. 
(8) 1 Ind, Cos, 735; 18.0. W, N. 619; 36 C, 047, 
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fiom Basundia in the District-of Jea:ora to 
Jhalakati in the Barisal »istrist and whiea 
were misappropriated on the way by defend- 
ants Nos. 2 to 4. 

The defendant No. I is the owner of the 
boat and the defendants Nos. 2 to 4 ara the 
boatman or mangjhis, | 

Too suit was desread against all the defond- 
ants Nos. lto 4 by the Court of first instanos, 
bus on appeal by the defendant No. 1, it 
was held that the defendant No.1 was not 
liable for the prise of the gooda and only.& 
decree for Rs. 16 baing the boat hire advaneed 
was passe] against him. 

The plaintiff has appealed to this Court 


‘and the question for sonsideration is whether 


the defendint No, lis "s for the losa ci 
the goods, 

The Ucuré of Appeal. A aa that 
the defendint dil not enter into. any (03- 
the plaintiff for carrying: the 
plaintifi’s gools. What he meant, ho waver, 
was that there was no contrast wih the 
defendant No. lperaonally as it wou'd appear 
from the other finding: arrived at ty ‘the 
learned Sutordibate Judge. He fads that 


the. defendant No. 1 admits that hia boat 


is let cut on hire, that the boitman settles the 
terma of nire, that the hire is paid to him 
and the defendant No. l pays the wages 
of the bcatman from tha bire. Thera san- 
not be any doubt that the deferdant No. 1l 
derives ps by létting out his: boat. on 
beire ” "In paragraph 5 of the written 
siabertant: it is alleged by the d: fendant. that 
he never goes in. the boat to. settle obire, 
that the pereons who remain in the boat 
settle hire, that when the hire, is. paid. to 
the defendant, he, gives a portion’ to-the bost- 
men," Then aga/n.he saye:—~ it is admitted 


that. defendart No.1 derives, benefit,- by 


letting out his boat on hire. ‘He Jess ont 
Lis boat, through his toitmen. --Defendant 
No. 1 is the pringipal ard defendants. Nosa;2 to 
4 are hisagents.’: Taere is no doubt, ::there» 
fore, that the Courtof Appeal below found toat 
the defendants Nos. 2 to 4 as agents of defend- 
ant No. i entered inte a contract with the 
plamuff to earry his goods. 

Toe lea-n:d Subordinate Judge says :— 

In this gase it may be presumed that defend- 
aats ageng are responusibls for sufzly 
carrying  ,lainuff's goods:o Jhalakati, If 
they are guilty of negligense or fo; any act 
within the ecope of the ageut's apparent 
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authorily, the prinsipal deferdant No. 1 
would have been made liable ",,,...... the 
di fendanis Nos. 2 to 4 committed a criminal 
offence with respeet to the gods doring the 
carrying of goods onthe wey. The g:ods 
must. have been mirappropriated on the 
way. Under no eireumstances, it can be 
.held.that any criminal ast with respest to 
the goods was within the saope cf the aathor- 
ity of the agente, defendants Nos. 2 t0 4" 
Farther on he observes : —" There sannos be 
any doubt thet the actsdone by the agents 
in the present casa are be; ond the authority 
,Of the sgents. There is no evidente to show 
that defendant No. L induc:d the plaintiff 
to believe that his manjhis bad authority to 
.misappropriate the goods on the way. 
Defendant No. 1 cannot ba made liable 
for the lozs accrued to the plaintiff for the 
reps ot £ocda entrusted to defendan's Nos, 2 
o V " 

We are of opinion that the learned Sub- 
ordinate Jcdge bas no: taken a sorrest view of 
the matter. 


Sestion 238 of the Contract Aatlaysa down 


that miasppropriations made, or frauds ecm- 
mitted, by agents actingin the course of 
‘their business for their prinsipals, have 
the same effeet on agreóments made by such 
agents &S if sueh  misrepresentations or 
frauds had been made or tommitted by the 
principals, bub  mierepresentations made or 
frand sommitted by agents, in matters which 
do not fall within their anthority do not affect 
their .prinsipals.. 

- The learned Sabord' nate Judge seems to 
‘be of opinion that theifraud committed 
by the agents must ba.for their priaeipal ; 
in other words, for tbe- benefit of their 
prinsipal: and that is the argument which 
is ndyanced. on -behalt of the respondent 
before us. - But in the firat plase, the sestion 
does-not say that the fraud must be corm- 
mitted for-the benefit:-of the principal. A 
distinetion is drawn ‘in the ceetion between 
frauds ‘som nitted. by :agents ‘acting in 
the .course: of their .businesa for their prin- 
eipals” and frauds "eommitted. by agents in 
matters whish-do not. fall within their 
: guthority ”, the question, therefore, in each 
case being whether fraud .was sommitted 
by. .the agents whils aeting in the eourse 
of their basinesa for their prinsipale. 

It is also oontended that thesestion does 
pot apply because the lossofthe goods was 
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oscasioned by a eriminal aet on the part of the 
defendants Nos, ? to 4. 

In the ease of Barwick v. Eng rah Joint 
Siccs Bank (1) Willes, J. observed as 
follow :— With respect to the question whe- 
ther a prineipal is answerable for the ast of 
his agent in the ecursa cf his mastar’s 
business, and for his master's benefit, no 
sensible distinction san bə drawn between 
tte sace of [fraud and the esse of 
any other wrong. The general rule is, 
that the master is answerable for every 
sush wrong of the servant or agent as is com- 
mitted in the sourse of the servise and for the 
master’s benefit, though no express command 
or privity of the master bs proved. That 
principalis acied upon every day... el 
is true, he has not authorised the pirtienlar 
act but he has put the agent in his plase to 
do that el:s3 of astas, and he must be answers 
able for the manner in whish the agent has 
conduot-d himself in doing the buiine3s 
which it was the acs of hia master to plase 
him in,” 

The learned Pleader for the respondent 
relied upon the worda and for the m-ster’s 
benefit" in the p:ss»ga from the judgment 
of Willer, J., quoted above, as showing that 
the priasipal is not liable unless the fraud 
is sommitted by the sgent for the master’s 
benefit as well as in the course of business 
for the principal. In this contention, he is 
supported by the desision cf this Court 
in the case of Gopal Chandra Bhattacharya 
v, Secretary of State for India tn OCouncil 
(8). In that case the learned Judges held 
that "the true role of law with regard to 
the liability of the master for the miseondust 
of the servant is that the master is liable 
for the fraud of his servant somitted in the 
c»urae of his servise and for the master’s bane- 
fit and that a master is not liable for the 
missondust of the ssrvant committed for 
the servant's own private benefit, and that it is 
not nesessery that the benefit should acarue to 
the master," The learned Judges in enuneiat. 
ing that proposition relied upon the eases of 
Barwick v..English Joint Stock Bank (1), 
Houldsworth v, Oy of Glasgow Bank (4) 


-and certain other decisions, . 


_ Barwick's case (1), however, has been mia. 
understood, as pointed out by the House of 
Lords in Lloyd v. Grace Smith § Oo, (2). ‘In 
that ease, a widow who owned two cottages 


(4) (1880) 8 A. C, 317; 42 L, I, 194; 28 W. B, 077, 
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and a sum of money sesured on a mortgage, 
being dissatisfied with the insome derived 
therefrom, consulted a firm of  Solisitors 
and saw their maneging  slerk who 
eonduested the sonveyaneing business of the 
frm without supervision. Acting as the 
representative of the firm he indueed her 
to give bim instruetions to seil the cottages 
and to call in the mortgage money and for 
that purpose to give him her dewds and by 
means of sertain-documents in the sourse 
` of his business defrauded the widow and 
dishonestly disposed of the property of the 
widow for his own benefit. It was held by 
the House of Lords that a principal is 
liable for the frand of his agent acting within 
the ssope of his authori-y, whether the 
fraud is sommitted for the benefit of the 
principal or for the benefit of the agent. 
Referring to Barwick's case (1) Lord Mas- 
`” neghten (at page 732) observed as ‘ollows: i 
was, I think, in reference to the fasts of the 
partisular cass under review, where the frand, 
if sommitted, must have been committed 
for the benefit of the printipal, that Willer, 
J.,expressed himself in the language whieh 
has been misunderstood, What Wilie:, J. 
said was this: ‘The general rule is, that 
the master is answerable for every sash 
wrong of the servant cr agent as is 
sommitted in the ecurse of the service and 
for the master’s. benefit, though no exvresa 
command ocr privity of the master be 
proved’, To that statement of the law, no 
objection of any sort ean be taken, But 
it is a very different proposition to say 
that the master is not answerable for 
the wrong of the servant or agent, com- 
mitted inthecourss of the mervise, if it be 
not sommitted for the master’s benefit. 
Willes, J., does not, I think, say anything 
of the kind, In a sentenee immediately 
preseding the sentense I have quoted, he 
observes that the question whether the 
priocipal is answerable for the aet of 
an agent was settled as easly as Lord 
Holt time—a general observation not 
sonfined to the casa where the principal 
is a gainer by the -fraud. The 
question as to the meaning and effzct 
of the ruling of Willes,J may, I think, be 
best ascertained by referense to a few 
cases in which some of the learned Judges 
who took part in the decision in Barwici!s 
case (1) delivered opinion,” 
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Lord Masnaghten then discussed the eases 
on the point and explained ‘Barwick's case (1) 
as also the case of Houldsworth v. Osiy of 
Glasgow Bank (4) in whioh the proposition of 
law enunociated by Willes, J., in Barwics’s care 
(1) .was quoted with approval. His Lordship 
pointed out et page 738 :' “it is a hardship 
to be liable for the fraud of your partner, 
Butthat is the law under the Partnership 
Aet. It is lesa a hardship fora principal 
to be held liable for the fraud of his ag-nt or 
sonfidan'ial servant. You can hardly ask 
your partner fora guarantee of his honesty, 
but there are sush things as fi lelity poliaies. 
Yon ean insure the honesry of the person 
you employ in a  eonfidential situation 
or you can make your sonfidential agent 
obtain a fidslity poliey.” H's Lordship 
further observed: “Willes, J., eannot hava 
meant that the  p'incipil is absolved 
wherever his agent iatenied to appropriate 
his proceeds: Nearly every rogue intends to 
do that,” 

The ease of Gopal Chandra Bhattacharya 
v. Secretary of “State for India £n Council 
(3) was dasided ^ upon a prinsiple 
erroneously supp sed to have besn laid 
down in Barwics cise (1). Having regard 
to the statement of the law by the House of 
Larda in the easa of Lloyd v. Grace Smith & 
Co (2) we think that the defendant No. 1 is 
liabla for the loss -ocsasioned to the 
plaintifi’s goods by reason of the gpods 
haviog been misappropriated by his, agents, 
the defendan:s Nos. 2 to 4, as thera is no 
question that the goods were entrasted to 
them and were being earried by them in 
the soursa of their buiiness when the 
misappropriation took piaca. Ths prineiple 
of law enuneiated by the House of Lorda 
in the cise of Lloyd v. Grace Smith & Oo, (2) 
is in &esordanee with the law ss enaeted 
in seetion 238 of the Indian Contrast Act. 
As stated above there is nothing in that 
seetion to show that in order to render 
the priasipal liable the fraud must ba 
committed for the benefit of the principal. 

For these reasons, we are of opinion that 
the decree of the lower Appellate Court must 
be set aside and that of the Oourt of first 
inatanee restored with sosts hera and in the 
lower Appellate Court, 


B, N. Decree set aside, 
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NAGPUR JUDICIAL COMMISSIONSR’S 
COURT. 
PAE TEES NEO O:vic Arper No, ll op 1922, 
August 15, 1922, 
Present: — Mr., Batten, J. O., and 
Mr, Hallifax, A, J. O. 
LAOHMANSINGH — Dears svant— 
JUDGMENT- DEBITOR -= APPELLANT 
PETEUSE 
MARDANSINGH—Pusintizy—Decare- 


HorpER—-HESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, vr. 
J, 2-—Morlgage-decree— Adjustment out of Court 
—Adjustment notified by — judgment.debtor-—Court, 
duty of. t 


O. XXI, r. 2, of the Civil Procedure Code, applies 
to & final decree i in a mortgage suit and such a decree, 
like any other decree, is capable of adjustment out of 
Court, When, therefore, a judgment.debtor informs 
the : ourt that the decree against him has been 
adjusted, the Court is bound, under O. XXI,x.2.2) 
of the Civil Procedure Code, to issue notice to the 
deoree-holder io show cause why the adjustment 
Should mot be regarded as certified. 


Appeal against an order of the Additional 
Distriet Judge, Saugor, dated 8th Desember 
1921, in sonnestion with Civil Suit No, 44 
of 1919, dated 10th Desember 1919, 

. Mr. G. L. Subhedar, for the Appellant. 

Mr. Gopilal, for the Respondent, 


JUDGMENT.—The only reason the 
Additional District Judge has given for 
refusing to take notice on the applisation 
is that a final deeree had already been 
made, As appsars from the wording of 0, 
XXi, r. 2 (.), the rule applies even to a 
final decree in a mortgage suit and such 
a decree, like any other, is oapable of 
adjustment, The jadgment-debtor has given 
information to the Court that the desree 
has been adjusted, and under r. 2 (2), the 
Uourt is bound to issue a notise to the 
desree-holder to show sause why the 
adjastment should not be ragarded as 
eersified. It is objested for the deeres- 
holder that what the judgment debtor alleges 
is not an adjustment of the deeres but is 
merely an agreement to aajust the deeres 
whieh, it is argued, is not an adjastment 
within the meaning of the rule, Thia is 
a mixed question of fast and law and wa 
eannot discuss the law untl wa know the 
fasts. The details given in the applieation 
are ssaníy and there are no farther plead- 
ings. Tho primary duty of the Court 
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was to issue not:ee to the decree-holder, 
take pleadings, frame issuee, decide the fasta 
and proseed aseording to law. We set 
aside the order to file the application and 
direst the Additional District Judge to 
restora it to file and to proosed asaording to 
law, Costs in this Court, in which Pleader’s 
fee will be Re. 15, will follow the result. 
G, R. D, & W. C, a 
Order set astde. 


LAHORE HIGH COURT. 
MiscELLANEOUS Suconp Civin APPEAL 2558 
or 1920. 

May 11,1921. 

Present :—Mr. Justice Martineau. 
SIRAJ. UD-DIN -DEFENDANT — 
APPELLANT 
UETAUS 
Musammat CHAMPO AND ANOTHER REPRESEN- 
rativas OF BRIJ NATH pEGCEASED 
— Praint rFF8S— RERPONDENTS. 


Negotiable Instruments Act (XXVI of 1581), s. 48 (a) 
—Pro-note— Üonsideratu n —Presumplion — Onus of 


proof. 


Although under the law here is a presumption 
that the maker of a pro-note has received: the con- 
sideration for it, yet if the statement of the plaintiff's 
agent as to consideration is altogether inconsistent 
with the plaintiff's allegation in his plaint, the 
onus will shift to the plaintiff, and he must prove 
that consideration passed. 


Miscellaneous second appeal from an 
order of the Distriet Judge, Delhi, dated 
the llth October 19.0, reversing that of the 
Subordinate Judge, Delhi, dated the 19th 
May. 1920. 

Lala Daulat Ram, for the Appellant. 

Mr. Manohar Lal, for the Respondents, 

JUDGMENT,— The plaintiff in this sase 
sues for money due on a promissory-note 
for Hs, 1,290 exacuted by tha defendant. 

The latter pleaded that he had not 
reseived sonsideration. The plaintiff said 
in his plaints that he had paid the considera» 
tion for the  promissory.note to the 
defendant in eash, but his agent, Parmeshri 
Das, when examined by the Court in the 
plsadings, said that the promissory-note 
had not been exesuted in lieu of a kundi, 


“Add 
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The Subordinate Judge framed an issue 
whether the promissory note was with 
eonsideration, rlaeing the onus on the 
plaintiff, and after taking the evidence he 
found that no cons‘deration had been passed 
and dismiesed tke tuit. 

On appeal the Distriet Judge hay held 
ihat the onus should have been plased on 
the defendant to prove want of considera- 
tiov, and he' set aside the order of the 
Trial Court and remanded the case for 
trial of the isus. The defendant has filsd 
& second appeal in this Court, 

There is, no doubt, & presumplion under 
the law that the maker of a promissory- 
note has raceivel the aeonsideration for it, 
and if the only material before the Sab- 
ordinato Judge when he framed the isene 
had been tke plaint and the defendaitt’s 
pleas it would cartainly have been right 
to plase the onus on the defendant, Bat the 
Subordinate Judge had also the statement 
of tke plaintifi’s agent bofore him, and 
the faet that that statement with regard 
to the considera‘ion for the promissory- 
note was entirely ineonsistent with the 
plaintiffs allagation in hia plaint was, I 
sorsider, sufficient to shift the cnus at onca 
to the plaintiff, and the Subordinate Jadge 
war, therefore, right in calling upon the 
latter to prove that consideration passed, 
Zohra Jan v, Rajan Bib: (1) is a cwe in 
point. 

I, assordingly, asaept the appesl, sat 
aside the order of the lower Appellate 
Court, and remand the case to that Court 
for disposal of tha appeal befora it on the 
merits. Court fee on the appeal in this 
Court to be refunded, Other eosts to be 
scsts in the case. 

A g. Ae x: 
Appeal accepted: 
Case remanded, 


(1) 28 Ind Cas, 402; 48 P, R. 1915; 62 P, W., R. 
1915; 120 P, L, R; 1915, 
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MADRAS HIGH COURT, 

Stamp Reaister No, 6:05 or 1921, 
Ostober 18, 1521. 
Fresent:—Mr, Juscies Ka maraiwami Sastri, 
In re PORKODI AVH[—Responoznt No. I 


IN S, A. No 22 oF 1921. 
Court Fees Act (VII of 1870), s, 7 5), Seks. Tana II 
— Decree directing payment of certaia amount as con- 
dition precedent to getting possession—Appeal against 
the conditional order—Court-Jee payable. 


Where, in & suit for possesaion, the Court decrees 
possession on condition of the plaintiff paying a 
specified amount to the defendant, and the plaintiff 
appeals, the memorandum of appeal is chargeable 
with Court-fees calculated ad valorem on the amount 
from which he seeks to escape liability. [p. 448, col 1.] 

(Authorities reviewed.) 

The value of an appeal is not in all cages the 
value of the euit as originally filed, but the value of 
the relief granted by the decree which a party 
wishes to get rid of. [p 447, col. 2.] 


M mərandum of objastions sought t^ be 
preferred t y Ist respondent in See md Appeal 
No, 22 of 1921 to the High Cour’ agains 
the decras of tha Third Additiona! Subordi- 
nate Judge, Tanjore in Appsal Suit N», 13 
of 1920. 

FAOTS sppsar from tha judgment, 

Mr. K. S. Venkataramana Atyzr, for tha 
Raspondent.—Waoere the deore3 directs a 
spasified amount as payable by tha -plaintif 
to defendant bafore the former sould recover 
possession, the desree is not executable by the 
defendant for whose benefit the payment is 
ordered. It is a declaratory deares as ib 
declares the plaintiff's liability to pay, 

The coadition imposed does not change tha 
eharacser of a suit for possession and for 
mésne profits into one for redemption. The 
suit ram sing a suit for posiession notwith- 
standiog the condition in the desree. The 
value of the appeal eannot ba higher than 
that of the suit. 

Mr. O. Madhavin Nair, 
Pleader, for Taxing Officer, 

Mr, K. 8, Venataraman: Ayyar, for the Ra. 
epondent, 

ORDDR.—The first respondent as daughter 
and reversioner filed a suit for a dsalaration 
that the sale-desd execated by the widow cf 
the last male holder alienating the lands 
specified in the plaint was not binding on her, 
for delivery of possession by the defendau's 
who olaim under the vendes, for mesne pro- 
fits and for costs, The plaiat eontained an 
alternative prayer that should the Court find 
any amount payable to the defendants, thon 


Government 
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possession be deoreed with mesne profits on 
peyment of the sum so found due by the plaint- 
iff to the defendants, Various pleas were raised 
by the defendants who contended that the 
alienation by the widow was binding on 
the plaintiff. The Distriet Muusif dismissed 
the plaintiff's euit as he was of opinion that 
the sale was binding on her. On appeal the 
Subordinate Judge held that there was neses- 
sity only for a gam of Rs. 3,881.4-0 ont of 
the consideration of Rs, 8,0093, set ont in the 
Bale.desd and desresd possession on payment 
of the sum of Rs. 3,881.4.0. Against thia 
decre: the defendants filed a seeond sppesal 
and the plaintiff filed a memorandum of objec 

tions objecting to the decree of the Subordi- 
nate Judge so far as it directs her to pay 
Rs. 3,881.4.U as a condition precedent to 
the recovery of possession. A stamp duty of 
Rs, 10 was paid on the memcrandum of 
objestions and the Registrar slaims an 
ad valorem duty on the sum of Ra, 3,281 4.0, 
the liability to pay which is questioned in 
the memorandum of objeetions. 

The suit as filed being ona for possession 
and.mesne profits fell within elauss (v) of 
gec lon 7 of the Court Fees Ast which relates 
to snits for possession of immovesble prop 
erty and elause (1) whioh relates to suits for 
money and the plaintiff paid a stamp duty 
of five times the ks} payabl» on the lands 
and also on the amount elaimed for mesne 
prcfita. Thesait was valuad at Rs. 2,300 and 
the seeond appeal is also valued at that fi zura. 

There is no express provision in the Coart 
Fees Act whieh covera a oas31.ka the present. 
The contentions of the respondent are, (1) 
that the deeree of the lower Appellate Couri 
merely declares plaintiff's liability to pay a 
sertain sum of mosey as a sondition prese- 
dent to rescvery of possession and that sush 
deoree is not executable by the defendanta 
for whose bansfit the pay ment is to be made; 
(2) that tha sait baing one for possession of 
immoveable property and mesne profits, its 
nature is not shanged into one for redemption 
merely by the fact that an unsustainable 
condition as to payment has been imposed 
by the Court; (3) that the alternative prayer 
in the plaint as to payment of sueh sums as 
the Court may find to be due is not estimable 
in money and falls under Art, 17, elause 
(vi) of Sahedule II; (4) that in any event the 
stamp duty payable on the mamorandum of 
objeetions cannot be more than the duty 
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payable on the plaint, ag it would be an 
anomaly if the party who faila entirely 
should have to pay Jess than a party who 
succeeds in part, The contention of the 
Registrar is that the stamp duty payable in 
eases where a person is asked to pay a 
sertain sam as a  eondition praesdent to 
getting possession and disputes his liability, 
is on the amount which ho disputes. 

I do not think that the direetion as to pay« 
ment of a sum of money as a condition prese- 
deut to the reeovery of possession makes the 
decree a deelaratory decree simply besause 
the defendant aannot axeeute the decree, 
The test is whether the plaintiff éannot exe- 
sute it. As regards the sontention that the 
alternative prayer is not estimable in money, 
all that can be said is that the plaintiff 
reveraionsr eannot say when he filed the 
plaint what the defendants can prove to be 
binding on the plaintiff. Where the Court 
finds the amount that has to be paid by the 
plaintiff the amount is aseertained, and 
where the plaintiff wanta to apoeal against 
the decrees the amount or value of the subject- 
matter in dispute for the purposes of 
Art. 1 of Schedule I is the amount 
whieh the plaintiff salls in question in the 
memorandum of appeal or objeetions. 
The case is analogous to one of a suit for 
an ascounb. 

The objestion that the suit for possession 
whieh falls under elause (v) of sestion 7 
cannot in appeal ehange its nature besause a 
condition is annexed for payment of a sum cf 
money whieh is disputed by the plaintiff 
presents more difficulty espeeially as there is 
no provis on in the Court Fees Ac: governing 
push eases and there is & eor flet of authority. 

In Reference Under Oourt Fees Act, Section 5 
(1), the question was what was the duty payable 
in a snit for ejectment where a tenant elaimed 
eompensation for improvements which was 
disallowed and the tenant appealed against 
the deeree. It was held that the tenant 
was bound to pay stamp-duty only on the 
value of the lands and not on the valae 
of the improvements elaimed and dig- 
allowed. Subramanis Aiyar and Boddam, JJ., 
were of opinion that the elaim for im- 
provements to the lends was not the 
subjeet-matter of the suit but was merely 
incidental to the desree for possession. Tha 


(1) 33 M, 84; 8 Ind. Deo. (wa) 468, 
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learned J udges also refer to the difficulty 


and inconvenience of ascertaining the fee. 


payable in eash easa if a different view were 
adopted. With respest, it seems to me that 
in eases where the law annexes the 
liability to pay for improvements asa condi- 
tion precedent to ejestment, the elaim for 
improvements allowed by. the lower Oourt 


aud disputed in sppeal falls under Schedule - 


I, Art. 1. Wha'ever diffienlties may exist 
in valuing it in the plaiot there 
diffieulty onee the Court fixes the amount, 
and the party appeals against the liability 


to pay the amount and files a memorandum. 


of objections, So far as appeals against 
desrees for compensation underthe Malabar 
Tenancy Improvements Ac: are sonserned, 
though the same .consideiations ss urged in 
Reference under Court Fees Act, Section 5 (1) 
may. be urged, stamp duty is paid on the 
amount in dispute, This decisiondoes not ssem 
to have been followed. In Sekharan Nair v. 
Kongot Hacharan Noir (2) Munro and Abiul 
Rahim, JJ.; were.of opinion that though in a 
guit for redemption ihe stamp duty was by 
gestion 7, elaase (čz) to be saleulated aseording 
to the prineipal morzey exprested to be seeured 


by the instrument of mortgage and the. 


subject-matter of the suit was the existenee 
of the right to redeem, any question as to 


the amount payable as the sondition of. 


redemption being regarded merely us irci- 
dental to that right, yet where the right to 
the redeem is not called in question in 
appeal and the only question is as to 
the amount payable, the right to 
redeem cannot be said to be the subject. 
matter in dispute in the appeal-memorandum 
‘but a definite amount payable, ard that the 
case fell within Art. 1, Sebeduls J, the 
Court fee being computed on tbe amount in 
dispute. InReference under Court Fees Act, 1870 
(3), it wes-held, following Nepal Rai v. Debt 
Prasad (4); that sestion 7 (e) clanee (iz) of the 
Court Fees Ast applied only to tuits and not 
to appeals and that in the sase of appeals, 
Art. l,. Sehedule I applied, the Corr: fee 
payable being on the valus of the subjest- 
matter in dispute.’ 

In Hafis Ahmad v. Sobha Ram (5) it was 


` (3) 8 Ind, Cas. 459; 20 M. L. J. 1215 6 M. L. T, 246. 
(3) 29 M. 367; 16 M. L, J. 287. 
t (4) 27 A- 447; 2 A, L.-J. 105; A. W. N: (19051 40, 
AG 488; A. W, N. ass 178; 4 "e Deo. 
N: 8142, . .. 
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held that in snits for pre-emption where 
the vendees defendants appealed on the ground 
that they were entitled to reseive a larger 
sum than that awarded by the Court and that 
plaintiffs had estopped themselves from 
asserting the right by refusing to purehase, 
Court-fes was payable nnder section 7, elause 
(vt) on the value of the property as computed 
in elause (v); but that when the question in 
appeal relates solely to the: amount to be: 
paid by the pre-emptor, his right to pre- 
empt not baing challenged, the proper Court- 
fee was the amount caleulated ad alorem 
on the difference between the amounts 
alleged as the sale price on the one side and 
the other. 

tn Nepal Rat v. Debi Prasad (4) it was held ` 
that when an appeal in a suit fór redemp- 
tion related solely to the amount payable 
the Ūourt-fee payable on a memorandum 
of appeal was to be ealculated acsording to 
the sum whieh the appell.nt elaimed to 
have dedueted frcm the decree, and not, aa 
in the case of a suitfor redemption, accord- 
ing to the principal sum sesured on the 
mortgage. Stanley, O, J., after expressing : 
his dissent from the view taken in Pirbhu 
Narain Singh v. Sita Ram (6), observed: “It 
appears to me, upon a perusal of section 7 
of ihe Court Fees Ast and Sehedule I to 
that Ast, that in a case sush as the one 
before me the Court fee is to be caleulated 
ou the value of the anbjest-matter in 
dispute only. Sestion 7 sub seetion (iz) pro- 
vides that in suits against a mortgagee for 
the resovery of the mortgaged property the 
Oonrt-fee istobe valued assording to the 
prineipal money expressed to be secured by 
the instrument of mortgage. The section is 
eonfined toa suit apparently, and not to 
an appeal. In Ssheduls I to the Ast 
we find that in the case of a plaint or: 
memorandum of appeal not otberwiee provid- 
ed for in the Ast, excapt those mentioned 


in section. 3, an ad valorem fee is pay- 
able at the rate mentioned in that 
echedule. In this sshedule a memorandum 
of appealis......not mentioned. Therefore, I: 


take it that if in the ease of ‘an appeal the 
value.of the subjeet-matter of the appeal 
san be determined, as it bas been in this 


À (8) a À, 94 A, We N. (1890). ai T Ind. Deo. 
Na 8. 
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oka, the appellant is only bound to pay a 
: Oðuřt-feəa on the amount ascertained to ba 
tha value of .the subjest matter of’ the 
appeal.” With these remarks I respesttully 
agree. This désision wasfollowed in Wah sdeo 
Pragad v. Gorath Prasad (7) and Baji Lal v. 
Gobardhan Singh (8), 

In Basdéo Ban vw. Sri Krishn Gir (9), it 
was held that when a plaintiff prayed for 
an‘ unconditional desree for possession as 
against a defendant who set up a mortgage 
exeénted by plaintiff's predesessor and a 
deeree was paseed for possession on payment 
of a settain. sum and the plaintiff appeals 
against that portion of the deeree diresting 
payment, hé must pay ad valorem stamp duty 
‘on. the amount in question. The laarnel 
Judges (Chamier, J. C., and Evans, A. J,.C.) 
dissented from the decision in Jawshzr Singh 
v. Ra-endra Bahadur Singh (10) and followed 
the decision in Baz: Lal v. toburdhan Singh 
(€). A similar view was taken in Mata Badal 
Singh v Jat Singh (11). Ragha Soh v. Waid 
Ali (12) no doubt supports the petitioner's 
contention but no referenee is made to any 
authorities. The only reason given is that 


if that decree dismissed tbe plaintiff's suit 


for posse:sion the fee payable would have 
been only five limes the land revenue and 
that as it was more favourableit cannot be 
larger. The facts of the eass aro also 
peeuliar. The plaintiff prayed for pos:ession 
dnd the Court passed a deeree for possession 
but allowed the defendant to redeem and the 
deeree for possession was cnly if the defendants 
failed to redeem. Rup Ohand v. Futeh Ohand 
(13) whieh was referred to, does not throw 
mueh light on the question. The plaintiff 
sued for possession as absolate owner 
end a decree was passed in his favour On 
appeal. the Subordinate Judge gavea desres 
for possession but limited the duration to the 
lifetime of the plaintiff's vendor. Againat this 
desree the plaintiff appealed It was held that 
as tamp duty of Re. 10 was suffieient, Tudiball, 
J. observed: "Asmattersstand now, the plaint- 


(7) 30 A. 547; 5 A. L. J. 581; A. W, N. (1908) 247; 
4 M. L. T, 448, 

:8) 1 Ind. Cas. 1009, 31 A. 265; 6 A. L. J., 156. 

(9) 5 Ind, Cas, 941; 13 O. C, 62.. 

(10) 2 Ind. Cas, $86; 12 O. C. 188. 

(11) 15 Ind. Cas. 746. 

(12) 50 Ind. Cas. 853, 

(13) 11 Ind, Cas, 977; 8 A. L. J, 821; 88 A, 706, 
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iff-appellant seams to me to be in the position 
of a person in po«session of property who 
seeks to cledr his title and to obtain a deala- 
ration that be bas the full right of ownership 
to the property.” Treating thesubjoest- matter 
of the appeal asone to-gatrid of the limitation 
imposed by the Subordinate Judge it is difi- 
cult to rea how it ean be valued. 

In Luithun Ohunder Ash v. Khoda Buksh 
Mondal: 14) where a desree was passed in favour 
of the plaintiff but the Court directed payment 
in three instalments and the plaintiff appealed 
against that portion of the decree, it was held 
that he was not bound to pay Court.fees on 
the sum desreed but on the differenes betwesn 
the amount elaimed in the Court below and 
the sum of the present values of three in- 
stalmenta payable on the dates mentioned 
Bauerjee, J., observed : “Now, 
having regard to the provisions of Art, 1, 
Sshedale I, of the Court FeesAct, read with ses- 
tion 16 of that Act, it is slear that an appellant 
is b-und to pay a Court-fes on a memorandum 
of appeal from a desree whieh gives him 
only partial relief, upon the difference between 
the values of the relief he slaima to be entitled 
to and that granted by the deeree appealed 
against " 

In Kishun Dutt Misir v. Kast Pandey (15) 
it was held by Coutts, J., following Basdeo 
Fan v. Sri Krishn Gir (9), "that when a decree 
&warda possession on condition of the plaintiff 
paying the enoumbrances on the property and 
the plaintif appeals against that part of the 
deeree, the Court-fee payable on the memo- 
randum of appsal must be ad valorem on the 
value of the encumbranees. 


The eurrent of authority is sleavly in favour 
of the view that the value of an appeal is 
not in all cases the value of the suit as ori- 
ginally filed but the value of the relief granted 
by the deeree which a party wishes to get 
rid of. in some oases the stamp duty may 
be more than that paid on the plaint and in 
some eases it may be less, and in considering 
the effect of the provisions of sestion 7 of 
the Court Fees Ast and of Schedule I, I do 
not think that this is a sonsideration whieh is 
of much weight, 


(14) 19 O. 272; 0 Ind, Deo. íN. s.) 627. 
(15) 57 Ind Cas 481; 5 P, L. J. 455; aU. P.L. R 
(Pat) 196; 1 P. L, T; 788, 
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I am of opinion that the memorandum of 
appeal should bestamped on the amount which 
the respondent was directed to pry, aud. 
whieh she sesks ta escape liability from. Ha 
will have three weeks from this date to pay 
the deficient stamp duty. 

M, C, P. & W. C. å, 

Order accordingly, 


CALCUTTA HIGH COURT, 
Civi, Bouts No. 42 or 1922. 

April 24,1*22. 

Present :— Mr. Justice Suhrawardy and 

Mr, Justise Panton, 

ASWINI KUMAR DUTT AND OTHERS 
— PETI TONERS 

l ve8us 

SUKHODA SUNDARI DEBYA— 
Opposite Party, 
Appeal, dismissal of, in default—Compromise filed 
subdsequently— Court, duty of. 


Where after an appeal has been dismissed in 
default, both appellant and respondent being absent, 
the parties present a petition of compromise and 
ask that the ease be decided in terms thereof, the 
Court is bound to give effect to the compromise, 


Rule against the order of the Sub-Judge, 
First Court, Bakarganj. 

F*OTS appear from the judgment. 

Babus  Suresh Chandra  T'lukdar and 
Probod&! Chandra Kar, for the Petitioners, 
—'[he fasts shortly are these, I was 
the appellant in the Court below. The 
appeal was fixed for 27th July 1921. When 
both parties being absent the appeal was 
dismissed for default, I then applied for 
restoration on 25th August 1921, and on 
29th August 1921 both parties filed a peti- 
tion of compromise in aesordanee with whieh 
the case was to ba desided. On 24th Sep- 
tember 1:21 the Judge rejected my applisa- 
tion for re hearing. I submit the learned 
Judge was absolutely wrong in rejeeting my 
application and in not giving effect to the 
compromise arrived at between the parties, 

No one appeared to show eause, 
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JUDGMENT.—This Rule must be made 
absolnte. The petitioner. was the. appel. 
lant in the Court: below. Tha appeal 
was taken up by the. Court on the %7th 
July 1921 for bearing whon-neither thg. 
petitioner nor his Pleader was found, . nor 
was the respondent present. The Court, 
therefore, dismissed the appeal for default, 
On the 25th August the petitioner filed 
& petition for re-hearing of the appeal on 
the ground that he was. unable to be pre- 
sent on the 27th July as he waa il and 
sould not some to Court to inetruet. his 
Pleader, It appears, -however,; from the 
judgment of the learned Judge that the 
reason for non-appearanee of the. patitioner 
was that the 27th July was observed. in 
that locality as a kartal. That may or may 
not be, but on the 49th Angast both pare 
ties, the appellant and the respondent, filed 
an application before the learned Jadve 
settling the dispute between them and 
asking that the ease might bo decided in 
terms of the petition of compromise filed, 
The petitioner's application for restoration 
was taken up on the 17th September when 
one witness was examined. for-the plain iff, 
On the 24th September the Court passed 
the order comrlained of rejeciing the plaint- 
iff's applieation. 

We.think in the eircumstanees of this 
case that the Court was wrong in not 
restoring the ease, giving effect to the 
petition of sompromise filed and in dismiss- 
ing the application on the simrle ground 
that the petitioner had not snfficient reason 
for not appearing on the 27th. July. The 
order of the 24th September. 1921 passed 
by the Court below will therefore, .be set 
aside ard the appealrestored, The learned 
Judge will oroeeed to re-hear the appeal 
and give ¢ff-ot to any eompromise that. 
may be legally entered into by the parties. 


WG. 4. Rule made absolute. 
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KULA MIAH t, KAZU MAIH, 
COALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECREE 

No, 2717 or 1919, 
Febrnary 22, 1922. 
Present: —Mr. Justise Greaves and 
Mr. Justice Ghose, 
KULA MIAH PrAINTIFF—JÁPPELUANT 
tersus 
NAZU MIAH AND oTHERS—DREFENDANTS 
ma RESPOND ENTS, 
Bengal Land Revenue Sales Act (XI of 1859), s, 31— 


Creation of patni by auction-purchaser—Annulment of 
under-tenures-— Presumption, 


The mere creation of the paint by an auction- 
purchaser at a revenue-sale would not, by itself, be 
an indication tothe under-tenure-holders that the 
option to annul the under.-tenures had in fact been, 
exercised. [p. 450, col. 2.] 

Appeal against adeeresof the Additional 
Subordinate Judge, Chittagong, dated the 
1Sth of July 1919, modifying that of tha 
Mansif, First Court at that plass, dated the 
20th of April 1918, 


FACTS appear from the judgment. 

Dr. Sarat Ohandra Basak (with him Babu 
Ohandra S. Sen), for the Appellants,— 
The plaintiff is the appellant. Plaintiff took 
a sadar paint toluka lease of the disputed 
land from the purchaser of a revenue paying 
estate at a revenue sale held under Ast XI 
of 1859 and instituted a suit against the 
defendants for recovery of possession setting 
aside all insumbrances under sestion 37 of 
Act XI of 1859. The defenea inter alia was 
that as the plaintiff's lease did not cover the 
land of the entire under:tenure in possession 
of the defendants, the plaintiff was not 
entitled to avoid the under-tenure. The 
Trial Court gave a deeree to the plaintiff 
but the suit was dismissed on appeal. My 
point is that Aet XI of 1859 does not pres- 
eribe any particular prosedure to avoid 
ineumbrances. Hense the creation of a 
paint by the austion-purchaser of the entire 
estate, avoids the under-tenure and the 
patnidar may sue for the land covered by his 
lease inasmuch as the under tenura was 
avoided by the purchaser of the entire 
estate. 

Babu Narendra K. Das, for the Res- 
pondents.—Oreation of a patni does not 
avoid under-tenures nor shows any intention 
of doing so. Patni leases are given for 
collection of rent, The lease is deseribed as 
sadar paint lesse, That assumes the exist. 
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enee cf under-tenures from whom rent is to be 
eollected, An under tenure cannot be avoided 
in part espesially by a person who has got 
no right over the entire land covered by the 
under tenure. Refers to Narayan Chandra v. 
Kasiswar Roy (1), Sooharam Barma y. Doorga 
Charan Das (2), All purchasers mus! join 
to protect the  under-tenure-holders from 
multiplicity of suits. Refers to Jatra Mohun 
Sen v. Aukhil Ohandra (8). 

Dr. Basak replied in brief. 

JUDGMENT,—This is an appeal by the 
plaintiff against a decision of the Additional 
Subordinate Judge of Chittagong modifying 
a desision of the Munsif. The plaintiff, as 
appears from the plaint, sued for a deslara- 
tion that he had a sadar patnè taluga interest 
in the disputed land and he asked for khas 
possession of the land free from all ineura. 
brances by virtue of the provisions of Act XT 
of 1859 under which the land was sold and he 
also asked for a declaration that the defend. 
ants had no protested interest in the disputed 
tank land. Defendants Nos. 19, 23 and 24 are 
all taluqdars and defendants Noa. 2, 3 and 6 
are ratyats under the falugdars, We are told 
that the defendants Nos. 5, 12 and 22 are 
under-rvatyats but there is no finding as to 
this. It is stated that these defendants 
Nos. 5, 12 and 22 are dead and that their 
heirs have not been brought on the resord. 
Assordingly, it may be that if the plaintiff 
eucseeds in this appeal the heirs of these 
persons may be entitled to ramain on the 
land as under-zazgyats if in fact they are such, 
A question arose as to whether defendant 
No. 6 had in fact been served, but it appears 
that a report has been made that service was 
effested on this defendant, The Munsif 


-desreed the plaintiff's suit bat the lower Appel: 


late Court said that, as the auit was one for 
a portion only of the talug, it was not main» 
tainable but the plaintiff' title to the land 
was deolared. The finding of the learned 
Subordinate Judge with regard to the snit 
being for a portion only of tha talug is 
as follows: "it appears from Exhibits B aad 
O that this /aiug does not sonsist of only 
Maghi Survey Plot No. 5342 but there are 
many other Moghi Survey Plots in it,” 
Later, he says: "upon the evidense I find that, 


(1) I C. L. J. 519, 
(2) 8 C. L, J, 264. 
(3) 24 C, 824; 12 Ind, Dec, (N, 3.) 890, 
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besides the disputed tank and the bank, 
these taluqa potías inalude several other dags of 
the taraf, A suit for annulment of a portion 
of a falug is not maintainable.” It was urged 
before ns on behalf of the appellant that the 
suit; was maintainable, and, sesondly, that 
the learned Judge was wrong in holding that 
defendants Nos, 2, 3 and 6 had ocsupancy 
rights in the land, and lastly, it was sontended 
that the fact that a portion of the land, that 
is & part of the bank of the tank, was used 
asa graveyard could not protec$ the whole 
of the land under the provisions contained in 
the Fourth Exaeption to gestion 37 of Aet XI 
of 1259, In the view that we take of the 
section, all the other questions which have 
besn argued at some length before us do not 
arise and ib is not nesessary that wé should 
express any opinion with regard to these 
pointe. But we think that the learned Judge 
in the Court below wai right. upon the farts 
befora him in soming to the conalusion whish 
he did, namely, that, inasmuch as the plaintiff 
only heid a portion of the under-tsnure it 
was not open to him in this suit to obtain 
khas porsession. Now; section 37 of. Ast XI 
of 1559 ,provides_ that the pursha:er of an 
entire estate sold under the Act for reaovery 
of arrears due on acsount of the sama shall 
.asquire the estate free from all eneumbrances 
which may have been imposed upon it after 
‘the time of Settlement, and that he shall ba 
entitled, to avoid and annul all under. 
tenures ; and forthwith to eject all under. 
tenants with eertain -excep:ions which ara 
named, It i3 stated that what defendant 
(sic) No. 3 purchased at the austion sala was 
an entire estate and that he must bə taken to 
have avcided the under-tenures when he 
reated the paín? in favour of the plaintiff 
-and also pcinis in respeot of the other 
portions of the under tenure in favour of 
other persons, and this being mo, it is said 
that as no muitis required under section 37 
for the purpoze of annulling an under tenure, 
this suit is maintainable because it ia merely 
a suit by a poínzdar for khas possession of 
that portion of the under.tenure which has 
/been leased to him under the patni, and it. is 
‘accordingly stated 
Jatra Mohun Sen y, Aukhil Ohandra (3) has 
no application, for it is suggested that ie 
was a suit to avoid and annal a tenure and 
that it was rightly held that in a suit of that 
paturo’ all ibo purehasers must. join, to 
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proteat the  nnder-.tenure holders 
multiplicity of suits, Now thera 
doubt that there is: considerable  forae in 
the argument a3Jdre:sed to us but, unfortn- 
nately, neither the plaintiff himself in the: 
plaint nor either of the Courts balow, have 
approashed the case from this point of 
view with the result that there is no 
evidenee that defendant No. 3, the auction- 
purchaser, had in fact annulled all enoum- 
brances of the under tenure. If there had been 
evidence before us that this had been dons, 
we think the case in £4 Oaleutta [Jatra Mohun 
Sen v. Aukhil Ohandra (3)) would very likely 
have been disatingaishable and the plaintiff's 
eontention might have prevailed. In the 
absense, however, of evidenes that the 
austion purehaser had annulled all ineum- 
branses on the under-tenure it is not possible 
for us to say that this is anything bata suit 
in similar form to that in 24 Caleutta [Jatra 
Mohun Sen v. Aukhtl Chandra (3)], that is, a 
suit to annul eneumbransees. | 

So far as it is urged that tha creation 
of the pain? was an overt act which would 
amount to an avoidanse ‘by the austion- 
purchaser of an undertesure, we think 
that this by itself would not be sufficient, 
for the mere creation of the patni, would 
not by itsel? ba an indication to the 
under-tenure holders that the option to 
annul the under-tenure had in fgat i 
exercised., 

‘Foz ‘these reasons, we think ‘that the 
appeal must fail aad it is not possible 
for us, in the madè in which the sasa 
came before us, to remand the ease for a 
finding as to whether the auction-parahaser 
had in fast annulled the under-tenure prior 
to the ereation of the patni, 

Tha appaal, aecordingly, faila and- must 
be dismissed with costs, 

B.N, 


from 
i8 nO 


Appeal dismissed, - 


J 
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SARAT CHANDRA t$, BIRAJ MOHUN, 


COALOUTTA HIGH COURT. 
Re: Sro. 115, C. P, C. 
Re: S. C, Cv. Sorr No, 5755 or 1918. 
November 22, 1920, 
Present :—-Mr, Justise Greaves. 
SARAT CHANDRA OHATTERJEE— 
APPELLANT 
versus 
BIRAJ MOHUN CHUOCKERBUTTY— 


RESPONDET, 
Costs—Taxation—-Appeal preferred in case where 
mone allowed—-Appeal, dismissal cf—Counsel’s fees, 
taxation of——Refresher, if allowable Rules and Orders 
of the Original Side, Calcutta. High Court, Chap. XXXVI, 


T. 01. 


When an appeal is preferred in-a case where no 
appeal lies, the fees of only one Counsel should, 
having regard to the provisions of Ohapter XXVI, 
r. 67, be allowed on taxation on the diemissal of 


the appeal. No  refreshers, too, are allowable in 
such a case, 


Appeal from the deeision of the Taxing 
Officer. 


Mr. P. N. Chatterjee, for the Appellant. 
Mr. P^ Hoy Ohaudhuri, for the Respondent. 


JUDGMENT,—This is an application to 
review a.taxation by the Registrar. The 
facts are as follows: —A Rale was obtained 
under the Revisional, Jurisdietion of this 
Court, viz., under section 115 of the Oivil 
Prosedure Code, That Rule was discharged 
and it appears to me having regard to 
the provisions of Ohapter XXX1V of the 


Rules and Orders of this Court that, under | 


the provision of rule 7, only the fee to one 
Counsel should have been allowed on taxa» 
tion, Against the discharge of the rule, an 
appeal was preferred. No appoesl in fast 
lay and the appeal was ultimately dismissed, 
but, having regard to the provisions of 
Chapter XXXV., role 57 (a), it seems to 
mo that ifan appeal bad lain only the fees 
of one Counsal would have been allowable on 
taxation unless the Court otherwise. ordered 
and it seems to me to follow, under the 
eircumstances, viz, of no appeal lying, that 
similarly the fees of only one Counsel should 
bs allowed, 


Oonsequently, I think that fees of two 
Coansel in the Appeal Court have been 
wrongly allowed. Similarly, I think, that 
no refresher should have been allowed, 
From the table whieh appears at page 430 
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of the Rules and Orders no refrashers are 
apparently allowed under appeals to which 
rule 57 applies and for reasons, ascordingly, 
already stated it seems to me that I must 
apply the provisions of rule 5? and, this 
being so, no refreshers ara allowable’ in 
$axation in respest of eosts of appeal. 

This application, for reasons already stated, 
susceeds. The applicant is entitled to his 
costs. Certified for Counsel, i 

Mr. Roy Choud uri,—-Costs awarded to day 
to be set off against the costs that Tam 
entitled to obtain from them. i 

Tue Court, —Y es, 


N, H, . 
Order accordingly, : 
PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hras Cour. 
March 7,.:922. E. 


Present : —Lord Atkinson, Lord Caraon 
Sir John Edge and Mr. Ameer Ah. , . 
RAMALINGA ANNAVI AND ANOTHER | 
— Der Y DANT3 -w ÅPPELLANT § 
versus 
NARAYANA ANNAVI AND OTAERS-— 
PLAINTIFFS— RESPONDENTS. 
NARAYANA ANNAV i AND OTHERBS-— 
PLAINTIFFS — A PPELLANTS 
versus 


K, RAMALINGA ANNAVI AND OPZESS— 


Derenpants - Rg-PONDENTS. 
Hindu Law-—Joint family—Partition—Notice of 
intention to separate, effect of—Partial partition —Gift 
— Fathers power to gift moveable property to daughter. 


Underthe Hindu Law itis open tothe members 
of a joint family to make a division and a severance 
ofinterest in respect of a part of the joint estate 
whilst retaining their status as x joint family aud 
holdiag the rest as the properties of a joint un- 
divided family lp. 45 , col. 1.] , 

Appovier y Rama Subba Aiyan, 11 M. I. A, 75;.8 
W. B. P.O. t; I Suth, P. 2. J. 6375; 2 Sar P. 0. J. 
28-208 HE 30, referred to. 

Under the Law of the Mitakshara an unambiguous 
and definite intimation of intention on the . part of 
one member of the family to separate himself and 
to enjoy his share in severalty has the effect of 
creating a division of the interast which, until then, 
he-had held in jointness. [p; 460, col, 1,] 


Saye 
b 


i 
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Girja Bai v. Sadashiv Dhundivaj, 37 Ind. Cas. 821; 
“48 1. A. 161; 48 C, 1031: 200. W, N. 1085; 14 A. L, J. 
822; 20 M. L. T. 78:12 N, L. R. 118; (1916) 2 M. W. 
N. €5; 18 Bom. L. B, 621; 4L W. 114; 240, L. J. 
'207; 31 M L.J.'4*5 (P C. , referred to, 

A father has the power under the Hindu Law of 
making, within reasonable limits, gifts to a daughter 
of moveable property including gifts of sums of 
money. [p. 459, col. 2.] 

Consolidated appeals from the judgment 
‘and deeree of the High Court (Sankaran 
Nair and Oldfield, JJ.), in Appeal Svit 
No. £9 of 1913, dated 20th Appril 1915, re- 
ported as 35 Ind. Oas. 428, modifying the 
decrée of the Subordinate Judge, Tinnevelly, 
in Original Suit No, 10 of 1910, 


Sir Georgs Lawndes, K. O., and Mr, Dubs, for 
the Appellants. 

Mr, Dunne, K. C.and Mr, Kenworthy Brown, 
for the Respordents, 
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Mr, DeGruyther, E. O. 8nd Mr. Narastmham, 
for the Defendant. 


Mr, Parikh, for Ponnu Ammal. 


JUDGMENT, 

Mr. Amene ÁLt.— Thess two sonsolidated 
appeals from a decree of the High Court of 
Madras arise out of a suit which was brought 
by the plaintiffs in the Court of the Subordi- 
nate Judge of Tinnevelly on the 31st January 
1910, for a dearse for- partition in respect of 
ecrtain moveable and immoveable properties 
together with outstandings of a monsy-lending 


‘business on the allegation that they and 


the defendants Nos, 1, 2 and 3 formed 
members of a joint undivided Mitakshara 
family. The following pedigree will explain 
the relativa positions of the parties and their 
respeotive contentions, 





Subramania Annavi, 


Ananthanarayana Annavi, 
(died) 


Raman Annari, 
ria (died) 


Krishna Annavi, 
(died) 


* Adopted son Ananthanarayana Annavi, (died), 
Natural son of Ramalinga Annavi. 








| Married Ramal Animal, (who died in 1591). 
* 
Subramania Annavi, So», Son, Muthuswami Annavi, Ramalinga Lakshmivaraha 
died (died). (died), (died 1898), Annavi, Annavi, 
(died 1901) (died March 1902) 
AÁnusnthanarayana Annavi, 
(D. W. No, 4.) 
, p; 
Ananthanarayana Annavi, Subramania Annavi, Krishna Annavi, Ramakrishna 
(see* above wife) (died), (wife) Lakshmi (died November Annavi, 


Ramal Ammal adopted, 


Ammal, 
(Defendant No, 2). 


(Defendant No, 6). 


1803), (wife; Dharmi (Defendant No. 2 


Ammal, 
(Defendant No.6) Ramalingam, 
l (Defendant No. 3), 


4 


Hamalingam, minor, 
(Defendant No, 1.) 








Narayana Annavi, 
REA No. 1) 


Ramakrishna Subramanian, minor, 
(Plaintiff No, 2) 


For the convenienes of reference Krishna 
Annavi at the head of the table may bs called 
Krishna No. 1 and his grandson, the son of 
Ramslinga, as Krishna No. 2, Krishna 
Annavi No. 1 had two brothers, Raman and 
Subramenia, who had separated from him in 
hia lifetime; and on his death his three sons 
"Muthuswami, Ramlinga and Lakshmivaraha, 


Ponnu Aminal, 
(Defendant No, 4), 


Krishnan, minor, 
(Plaintiff No. 8.) 


with their sons, continued to hold and dea 
with their properties as members of a joint 
family. Ramalinga had fiva sons, whose 
names are given in the pedigrae. One of 
them Anantha was adopted by Raman 
Annavi. On his death, somewhere in the 


‘sixties, hia widow Ramal Ammal parported 


to adopt Ramkrishna, her deesased husband's 
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brother, as a sor to him, 
beld by the Courts to be invalid under the 
Hindu Law, as ore brother cannot adopt 
another as his son. Ramal, however, re- 
mained in possession of Anahtha's property 
until her death in 1891, when it was divided 
among his reversionary heira of whom the 
three sons of Krishna Annavi No. 1 wera the 
priscipal sharers. Subremania, the fourth 
son of Ramalinga, appesrs to have died 
without issue, leaving Lakshmi Ammal, his 
widow, who is defendant No. 5. Ramskrishna!s 
adoption having been set aside he remained a 
member of his branch. of the family and ia 
now eonstituted as defendant No 2 in the pre- 
sent:action for partition. His son, Ramalinga 
No. 2, is joined with him as No. 3. Defend. 
ant No. lis the son of Krishna No. 2, the 
- gecond son of the first Ramalinga who died 
in 1909. The defendant No. 1 was an infant 
at the time of suit and appears by his mother, 
defendant No, 6. Muthuswami died in 1898, 
end Lakshmivaraha in 1909. The plaintiff 
No. lis the son of Lakshmivaraha and the 
other two plaintiffa are Lakshmivaraha’s 
grandsons, Besides the immoveable prop- 
erty the family held from the time of 
Krishna No. Land what they asquired after 
Ramel Àmmal's death, they appear to have 
carried on a profitable money-lending business, 
Hamalioga had assigned to Ramakrishna 
(defendant No. 2) certain properties, aprar- 
ently owivg to the failure of his adoption. 
Lakshmivaraha hed also in his lifetima made 
certain gifts to his daughter, Ponnu Ammal, 
defendant No, 4, the frst plaintiffs sister, 
The plaintiff,’ case is that these assigaments 
and gifts are ineffective and inoperative, ani 
they seek to have the properties assigned to 
defendant No, 2 as above and the monies given 
to defendant No. 4 by Lakshmivaraha, ineluded- 
in the partition. And they allege that they 
are entitled toa half share; and the defendant 
No. 1 and the defendant No. 2 (with his son) 
to the other half. The plaintiffs alto alaim 
that in the partition a. sum of Rs. 2,000 
should be allotted to them ont of the joint 
sascts for the.marriages of the gesond and 
third plaintiffs. The defendant No. 6 is the 
mother of the minor defendant No. i and the 
widow of Krishna No. 2. She ie made a 
party. to the aetion, on the allegation that she 
bas sppropriated to her own use s large 
amouut of jonit family funda. 

In 1895, which was the. crucial period in 
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the case, there were large outstandinga duo 
to the family in respeet of the money-lending 
business which ‘appears to have been 
mainly in the hands of Krishna, the father o? 
defendant No. 1, as he was a man of intel- 
ligenee and knew something of law. The 
first defendant alleges in hia written state- 
ment that in that year there was a somplete 
division among the three brothers, the sons 
of Krishna No. 1, of the family properties 
both moveable and immoveable, insluding 
the outstandings. He aeeordingly maintain- 
ed that the present suit for partition is une 
founded. He also denied the right of the 
defendant No. 2 to any share in the family 
properties. His ease is seb forth clearly 
in paragraph 14 of his written statement as 
follows :— 

“About 16 or 17 years ago, during the 
lifetime of Muthuswami Annavi Lakshmi. 
varaha Annavi and Ramalinga Annavi, mene 
tioned in paragraph 4 of the plaint, they 
beeame divided. At that time, considering 
the fasts that sinse the 2nd defendand’s 
adoption had been adjudged to bs invalid, 
some provision should ba made for him and 
that the said Muthuewami Annavi was un- 
married and ehildle:s, and considering tha 
welfare of the family, Ra, 5,000 wis given to 
Muthuswami Annavi in lieu of his share and 
a sum of Hs, £0,000 was given to the 2nd 
defendant out of the remaining outstandings 
only. and it was settled that the father of 
the lst plaintiff and the grandfather of the 
lst defendant should equally divide between 
themselves the rest of the ontstandings as 
well as the immoveable properties and 
they gave offect toit even during their lifa- 
time." 


Defendant No. 2, in his written statement, 
alleges that in 1:95 the money.lending 
business earried on by the joint family was 
wound up so far as it wasa joint business, and 
the outstandings which belonged to the joint 
family were divided among the different 
members; but that the immoveable property 
Was not divided, nor was there a disruption of 
the joint family. He elaims that the pro- 
perties whieh stood in his name prior te 
1895 and what he himself has aequired 
sinse belong to him exelusively. Defandant 
No, 4 asserted that the gifts to her were 
valid and could not be questioned by the 
plaintiffs, 
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; Defendant No, $5, widow of Sabramania, 
claimed that provision should ba made 
for.her maintenanos in the partition prosesd- 
ings. ` 

Upon these eontentions twenty-six issues 
were raised for trial in the firat Cou:t. For 
the-parpose of the present judgment, how- 
eyer, they resolve themselves into four main 
quastions: (1) Whether, as the plaintiffs 
allege, the family eontinuel joint until its 
severanes on institution of the suit, or as the 
H gh Court seem to hold on the desree of tha 
Subordinate Judge diresting partition: (2) 
whether, as the first defendant alleges, there 
was 8 eomplete partition between sll the 
members of the joint family in 1895; (3) 
whether the sesond defendant was a member 
of the joint family and entitlsd to take a 
share on partition ; and (4) whether the prop- 
erties asquired after 195, were held jointly, 
as the plaintiifs allege, or whether they were 
acquired and held by the members assording 
to specific shares in proportion to the contri- 
butions made by eaeh towards their aequisi- 
tion. To these main questions should be 
added the following eubriliary points for 
determination, viz, (1) Whether tha defend- 
ant No, 2 was entitlad, as he alleges, to the 
properties whieh were held in his name b». 
fore 1895 and thoss he paraonally acqaired 
after that date; (2) whet»er the gifts 
by Lakshmivaraba fo Ponnu Ammal are 
valid; and (3) whether the plaintiff Nara. 
yana was entitled to hava certain sums 
allotted to him on partition for the marriage 
of his sons. 

The Subordin ate Judga, on the eonsidera- 
tion of the orelíand documentary evidense, 
desided against the plaintiffs in respeet 
of their allegation that the family oon- 
binned ‘absolutely joint in all respects’ until 
the present elaim. As regards the first 
defendant's contention he held that there 
was no eompleta partition in 1895, and that 
the arrangement in that year related only 
to the winding up of the family money- 


lending business and to the division of 


the outstandicgs, He held that there 
was no disruption of the joint statue, and 
that they continued undivided in r spect of 
all the immoveable property, though the 
houses whieh eaeh of the members oseapied 
were al'otted to: the parties oseupyirg the 
samo.. He held farther that the de- 
fendant No, 2 was entitled upon pati. 
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tion to his share in the joint property, 
and that the properties that had been 
held in his name prior to 1695, 
together with those he had aoqnired sinse 
belonged to him. He held also that the 
properties whieh had been aequired 
after 1895 in individual names belonged 
to the partieular person in whose name it 
was purchased; but that the properties 
whieh were acquired by the parties jointly 
were divisible in three parts in proportion 
to the purehass money paid by eseb, 
or, where that was not iodieate?, in pro 
portion to the sbares in the rents and 
issues enjeyed by eaeh With regard to 
the gifts to Ponnu Ammal by lLikshmi. 
varah, he held them to ba valid; asd in 
respest of the claim of the plaintiff No. 
1 to have a sum of Rs. 1,000 set apart 
for eaeh of his sons’ marriage he held it 
ip be untenable, 

Respecting the properties in sehedules 
1l and 13 attached to the plaint, which 
the plaintiffs had claimed as exelusively 
their own in their possession, tbe trial 
Judge, towards the end of his sadean, 
said as f'lowe: 

“As to the properties in plaint Schedules 
Kl and AK ill, there is no evidense on 
plaintiff's bide to show that tiey belong 
to the family. Defendants Nos. L and 2 do 
not elajm any right in them. If the plaintiffs 
are in possession of these properties ex- 
elusively they may enjoy them. They will 
be exeluded from the decree." 

. These propertes were  a&eeordingly not 
ineluded in the deeree for partition made 
in the first Court. 

The plaintiffs appealed to the High 
Oourt from tbis decision, and the defend. 
ant No. L preferred a eross-appeal ard one 
of the eontentions he raised had reference 
to the properties in srehedules ll and 13, 
lt was elleged on his behalf that the 
Subordinate Judge was in error in holding 
that the first deferdant did rot claim any 
right to them; andit was further urged that 
if by any omission on the part of his guerdian 
no c'aim in faet bad beer preferred, he should 
not be prejudiced thereby. This sontention 
was supported by an, affidavit Their Lord- 
ships will deal with thia point later, after they 
have eorside:ed the conclusions at which the 
learned Judges of the High Court arrived on 
the main facts of the sare, They bave held 
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that the alaim of the plaintiffs that tha family 

remained joint in every re:pács after 1895 

was well founded; and thatin 15935 only three 
speaific items of the cu'standings were 
divided among the. parties jointly entitled to 
the same. They held further, differing from 
the firat Court, that although the properties 
arquired after 1:95 io individual names 
belonged exolusively to the pers nain whose 
name they stood, those that had been acquired 
in joint names were divisible in thrae shares 
as acquiritiora by members of a joint family, 
In other words, the learned Judges beld that 
In these after-asquired properties, gs in the 
ancastral immovaable properties left undivided 
in 1£95, the pla‘ntiffs were en'itled to a half 
scare, the first defendant to a one-fourth, and 
the sesond defendant with his son (defondant 
No. 3), to the remaining one-fourth. They 
affirmed the desres of the Subordinate Judge 
in respect of the elaim of defendant No. 2 
and upheld the validity of the gifts to Ponnu 
Ammal. Regarding tbe olsim of the plaintifs 
to bave separate provision made for the 
marriages of the second and third plaintiffs, 
they disallowed it in respest of the plaintiff 
No. 3, but allowed it in respect of No. 2 as he 
was married after. the institution of the su:t 
but before the deeree of the Subordinate 
Judge, they being of opinion that the 
severan38 of the joint status did not taka plasa 
until the deeree for partilion ky the first 
Court. 

With regard tothe properties in sehedules 
1l and }3 they held, apparently on the 
affidavit filed by defendant No. 1, as 
follows : — 

“Phe plaintiffs claim a share of the proper- 
ties in sshedules XLand XIII. The defend- 
ants did notelaim in the lower Court any 
interest in them. Onthe ground that the 
plaintiffs did not prove them to be propertiss 
belonging to the family, thesuit was dismissed. 
We thirk the properties should be divided 
between the parties, The deeree will be moci- 
fied &ceordingly." 

They aseordingly modified the decree of the 
Subordinate Judge and further dirested 
that :— 

“Aecording to our findings, the houses aud 
Manatkats, whieh belonged to the family 
in, 1895-1896 will be divided as family prop- 
erties, All parties bear tLeir own eosts." 

Tbe High Court mada their d.cree on 

the 29th April 1938, On the 28th Mareh 
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1917 there was anapplieation on behalf of the 
plaintiffs for. review of the judgment. And 
on the fresh arguments advanced on the review, 
the learned Judges amplified and enlarged 
their findings in favour of the plaintiffs and 
made a deeree in ascordanes with these find- 
ings. From this deeree these two appeals 
have been preferred to His Majesty in Council, 
one on behalf of the firat defendant, the 
other on behalf of the plaintiff4 and both 
appesle,as a'ready stated, have been consoli- 
dsted, 

- The seonsurrent finding of the Courts in 
India that the family continued joint 
sf'er the division of the outstandings in 
1895 and remainel in joint  possewsion 
and enjoyment of the arsestre] immoveable 
properties is not impugned now; but the 
decision of the Hight Court in respest of 
tbe trapsaetion of 1895 is strongly challeng- 
ed on behalf of the first defendant, the 
son of Krishna No 2, It is contended on 
bis behalf that the conclusion of the High 
Court that in 1895, only three specifie items 
of the outstandings were divided, is against 
the weight of eviderce and ineonmistent with 
the general soheme of the transaetion. And 
it is urged that tha reasoning on which the 
division is supported in respeet of the three 
items, applies with equal foree to all the 
o*ber items. It is slso urged that the view 
the Judges cf the High Court took in res. 
pest of the sbares of the parties in the 
aequisilions made after 1295 is not in 
aecordanse with tbe evidenes and does not 
proceed on right inferenses from the fasts, 

On the. plaintiffs’ side it has been son. 
tended that as it is found that the family 
'eontinued to be joint, the division of the 
respeelive interest of the parties in sertain 
outsiandings in 1595 sould not affeet the 
business as & whole: or dissharge the prop- 
erties aequired with the monies so divided 
frem the cbl’gatiors that aitached to them 
as acquisitions of the joint family. The 
plaintiffs have also re-urged their objeetions 
to the gifts to Ponnu Ammal and prenned 
their elaim toa provision fcr the marriages 
of the plaintiffs Nos. 2 and 3. 

It seems to their Lordships that in the 
debate befrre the Board the difference bea 
tween a ecmplete “partition” in a jciná 
unciviers Hinon family ard a partiel divi. 
sion of intere:ts in respret of seme specife 
property or part of the joint properties has 
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been overlooked. This distinetion has baen 
clearly pointed cub in the judgment of Lord 
Westbury in the well-known ease of Appo- 
vier v, Rama Subba Atyan (1) and, although 
the pases ge has often been cited, it ia desirable 
to reprcduce it here. 


. “Bab when the members of'an undivided 
family agree among. tbemselves with regard 
to partieular property that it shall thenea- 
forth be the eubject of ownership, in eartain 
defined shares, then the charaeter of undi-. 
vided property and joint enjoyment is taken 
away from the inbject-matter so agreed to 
be dealt with; and in tbe-estate eash member 
bas thenceforih a definite and seertain share, 
whieh he may elaim the right to receive 
and to enjoy in severalty; although the prop- 
erty itself has not been aetually tevered and 
divided." 

It wil thus be seen that, under the 
Hindu Law, it is open to the mimis: ofa 
joint family to make a division and & 
Beveranee of interest in respest of a part 
of the joint estate whilst retaining their 
Status as a joint family and hclding the 
rest as the properties cfa joint undivided 
family. 

Both the Courts in India held as a ques- 
lion ‘of faet that whatever took plase in 
1:95, did not ereate a disruption of the 
family states. The Subordinate Judge found 
upon the evideneo in- the ease that the 
worship had remained joint, The partias 
undoubtedly lived in separate dwellings, 
bot that circumstance is explained by ihe 
fact that the family had i: creased in pum- 
ber and the original building eonld not: 
accommodate ell. 
also points out that there wes no sesser of- 


ecmmersality inasmuch as sli the members. 


of the family drew their provisions from 


one store-room or granary as stated in the. 


evidente. 


The sole question for détermination tbus: 


resolves: itself in'o an enquiry as to the 


charactér of the division whieh took pase in: 


1895.1870; Wasita mere division of three 
items of cnis'andinge, or did it rela'e to the 
whole money-lending btisiness esa joint family 
businessf The deferdant No. l, in support 


(1) 11 M. I. A. 75; 8 W. R. P, C. !; 1 Suth. P. oO. d, 
657; 2 Sar. P, Og 218; 20 E. R. 80, 
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. partienlars of- the three 
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of his allegation that there was a eompleta. 
winding up of the family  money.lending. 
business and a complete division of the oute, 
standings has rested his sase on Exbibit IX on 
the resord, whieh is a liat of outetandings 
due to the family at that tims. That Hst 
covers 27 items and sonsista of 4 parts ;. 
Part 1 deals with the astual outetandings, 
the other three deal with the allotment of, 
the shares to the three persons who were. 
entitled to the monies at the time and 
among whom, after allotment of a large 
sum to defendant No, 2, the outstandings 
were divided. It begins with the statement : 

“List of outstandings due to the sons of 
Krishna Annavi,” and goes on to sav, '' par- 
t'aulars of the total amount belonging and 
due to Muthuswami, Ramslinga and Laksh- 
mivarabha, sons of Krisbna Ánnavi;" List No. 2 
shows the Rumà set apart for a eertain 
worship; List No, 3 gives the partievlara of the, 
monies allotted to Mathuswami, the eldest 
brother; List No, 4 conteius the particulars 
regarding the sum of Rs, 32,039 allotted to 
the sbareof Ramatinga; List No. 5 relates to 
the allotment of Ra. 32,083 to the share of. 
Lakshmivaraha; and List No, 6 shows the. 
particulars rele ting to the Rs. 21,359 allotted: 
to defendant No. 2. With regard to the 
method of division the Sukordina‘e Judge 
states as follows :— 

“The lst defendant’s ease is that, ag, 
Muthusewami Annavi was unmarried, ke 
took Rs. 5,073 out of thin amount and that 
iu lieu of the 2nd defendant’s share in the 
family immoveahle properties, he was given. 
Rs, 21,359.14-10. A sum of Ra. 1,000 was 
regsgrvod for payment as siridhanam (to 
whom it is not stated) and a sum of. 
Rs. 524 wes set apart for charity. A sum of - 
Rs, 500 was reserved for payment of family 
debts. The balanse, Re. 64000 and odd, 
was divided almost equally between Lakah- 
mivaraba Annavi and Ramalinga Annawi, . 
The total amount of out:tandinga set apart 
to Ramalinga Annavi consisting of 37 items 
as stated in sheet No 6 of Exhibit IX same to . 
Rs, 352,039 5-9. The total of outetandiogs . 
set apart to Lekshmivaraha Annavi consiste | 
ing of 26 itens as stated in the 7th sheet 
of Exhibit IX came to Hs. 32,038.10-L1, 
The particulars of the outstandings seb apart 
to the 2nd defendant, Ramakrishna Ánnavi, ` 
are givenin sheet No. 8 of Exhibit IX. The 
items, amount- 
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ing to Rs, 5,073, -set apart to Muthu- 
awami Ánnavi are given in the 5th sheet 


of Exhibit IX. Exhibit IX. (a) puar- 
ports to be the roogh draft from which. 


Exhibit IX was eopied." 

Out of the &mounts whieh were allotted 
to Ramalinga and Lakhmivaraha, the Sub- 
ordinate Judge took the six prinsipal 
items in order to sonsider the nature of 


the division and the cireamstanses conaected. 
subsequent application of the. 


with the 
monies reseived in ths transaction of 1°95 
by the individual members. His examina- 
tion of the fasts is so close and his method 
of treatment so elear and detailed that 
their Lordships feel themselves relieved of 
the necessity of  diseussing at length the 
mode in which the parties dealt with the 
different items; but a few remarks seem 
necessary to indisate. the considerations 


whieh have weighed with their Lordships. 


in the determination of these appeals. 
The largest amount shown in the list is a 
sum of Rs, 22,150, which was owing from 
a Muitin the Tanjore District. The divi- 
sion of this sum was made in the following 


way: Rs. 8,7C0 were allotted to Ramalinga, . 


Rs. 8,800 to Lakshmivaraha and Ra. 5,150 
to the seeond defendant. Afser stating 
these fasts the Subordinate Judge prosesda 
to show how this money eame into the 
hands of the persons to whom the several 
sums were allotted and how these sums were 
applied. With regard to this amount of 


Hs, 22,000 the learned Judges of the High. 


Court agree with the Subordinate Judge 
that the division was eífeetiva and the 


various sums allotted to the three parties. 


were. applied by them in the manner 
pointed out by him. Tha next item whish 
the Subordinate Judge took up for ex- 
amination was the eum of Rs. 19,725, 


with which he deals in the same exhaus.. 


tiva manner and shows how that sum was 
divided and how it was applied by the 
persons among whom the division was 
made. He shows that out of that sum 
Rs. 7,400 were set apart to Ramalinga, 
Rs. 7,490 to Lahshmivaraha and that 
Rs. 4,925 were given to defendant No. 2. 
After an examination of the dosuments 
:eonneefed with this division he same to 
the conslusion that Lakshmivaraha reteived 


his share and applied the same to his, 
uses, and that, therefore, he is not entitl- 
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ed to any share in the sums allotted to 
the defendants Nos. land 2. With regard 
to this item the High Court take a 
different view. They hold, upon a letter 
which Krishna Annavi No. 2, the first 
defendant’s father, wrote to the manager 
of the mortgagor on the 26th March 
1909, saying that : “We eonsent to reesive for 
the total debt due by the zemindar a sertain 
rate of interest,” that there was no such 
division as the fire& Court had found, 
With regard to Exhibit O., on which prasti. 
cally the desision of the High Court in respect 
of this partienlar item rests, it seems 
suffieient to say, as the Subordinate Judge 
properly observes, that a mere statement 
of Krishna Annavi No. 2 eannot outweigh 
the other faeta. 

With regard to the item of Rs, 6,550 
the Subordinate Judge has applied the 
same method of examination and the High 
Court have affirmed his view. Regarding 
another item consisting of Ras. 1,745, due 
from a Mutt on a mortgage, the Sab- - 
ordinate Judge held that ib had been 
divided among the partes in  aseordanee 
with the allotments shown in the list. The 
learned Judges of the High Court have 
set aside his finding upon what appears to 
thəie Lordships a certaia misapprehension 
Of the fasts. These faets are fully set ont 
in the judgment of the Grat Court and do 
not require repetition. 

Regarding item (No, 2) in the first list, 
whieh amounted to Rs 7,534, due to the 
Annavi family from a zamindar, it appears 
that Rs. 2,847 were set apart to Ramalinga 
and the same amount to Lakshmivaraha 
and the balance of Hs. 1,298 was given 
to the sesond defendant, Respecting this 
item the Subordinate Judge deals with ib 
equally exhaustively and holda— 

"(n this item, Rs. 2,847-15.9 was set 
apart to Hamalinga Ánnavi aud the same 
amount to Lakehmivaraha Annavi, The 
balance, Ra. 1,898 (0-6, was set apart to 
the 2nd defendant Exhibit XI isa pro note for 
Rs, 3,185 2-1 executed to Ist defendant's 
father, Krishna Annavi by Sivan Sethuroyar 
on 13th Angust 1897, This amount is 
deseribed as his father’s share in the 
amount due under a pro-note executed to 
Ramalinga Ánnavi and on aecount of a 
ehit sonducted by Sivan Sethuroyar. Thia . 
pro-note was attested by  Lakghmivaraha 
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Annavi and Rama. Krishna Annavi. 
Exhibit XI (a) is a pro-note for 
Rs. 8,816.18 8 executed by Siwan Sethu 
royar ‘on 5th August 1809, for the amount 
due under Exhibit Xf. Sivan Sethuroyac’s 
gon, Sandara‘subramania Sethuroyar executed 
to Krishna Annavi, the lst defendant's 
father, the pro.note, Exhibit XI (b), on 28th 
July 1903, for Ra. 4,671-7-0, being the prin- 
eipal aud interest du» under Exhibit XI (a). 
Dafendànts! 7th witness, Mana Rama Aiyar, 
has attested E chibits XI and XI (b). Defend 
anta! 5th witness, Jaganpnsdhaiyar, who was 
Kariyasthan under Siwan Sethuroyar, swears 
that he wrote Exhibit “Al and that Ist 
plaintiff's father ani 2nd defendant attested 
it. This witness also wrote the pro-note 
Exhibit XII, which: was executed to 2nd 


defendant by Sivan Setharoyar on the 
samo date as Exhibit XI, namely, 13th 
August 1897, for Hi. 2,123-65, Ths 


amount is dessribad in that dosument as 
his share, This pro-noto was renewed in 
2nd defendant's nameon Sth August 1900, 
by Exhibit X(£ (a) for Rs, 2,5:4.8.11 and a 
pro.note similar to Exhibit XI (b) was 
exesuted to 2nd defendant for Ra. 3,114- 1.0 
on 28th July 1903. The pro note exeouted 
to lst plaintiffs father on the dates of 
Exhibit XIand XI!I has not baen prodused, 
Bat it is mentioned in the pro-note, Exhibit 
XUI, for Rs. 3,844.13-8, whish was exe- 
euted to Ist. plaiatiff's father on 5th 
August 1900 at the same time as Exhibits 
XL (a) acd XtI (a). Exhibit XIII (a) was 
executed to Ist plaintiff’s father in renewal 
of Exhibit XITI by Sivan Selhoroyar’s son for 
Rs. 4,67 1-7-0 on the same data as Exhibits 
XI (b) and XII (b). These dosuments 
are proved by defendants’ 5th witness, 
Jagannadha Aiyar. Defendant's 6th witness, 
Ganapathi Aiyar, wrote Exhibits XI (a), 
XI (a) and XIII. 

“On the Ist of Daeember 1903, Sivan 
Sethuroyar's son, Sundarasubramania Sethu- 
royar exeented the sale-deed, Exhibit XIV. 
for Rs. 15,3850 in respect of certain: landa 
in the village of "Vellangoli, that i^, the 
properties described in Sshedale Vill, and 
a land in Uppuviyanputtur in the Oorkadu 
Zemin, that is, item No. 1 in Schedule XI 
(b). The sale-deed was exseuted jointly 
to lst plsintiff’s father, Ist defendant's 
father and 2nd defendant. Tho recital in 
the eslo:deel is un ont of the sale prise, 
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Ra. 7,000 was paid in sash and that the 
balance, Rs 8,350, was eredited towards a 
portion of the amount due to the vendess." 

In respest-of this item the High Court 
took a diffsrent view. They state their 
reasons thus :— 

“There ia nothiog in the doeumsnt to 
show that this amount was not the common 
joint property of all the three persons. 
The balansa of Hs. 8,350-0-0 was eredited 
towards a portion of the amount due to the 
vendees under various promissory notes and 
a razinamah desree, There is nothing in 
the document to show the debts that were 
dae to eash individual eo-parsener, There 
is no doubt, therefore, that the property 
purehased under Exhibit XIV was treated as 
common property. The parchase in the 
names of all the so-parseners jointly is 
inconsistent with the ease set up by the 
defendants so far es this property is son- 
earned, The Snbhordinate Judge says that 
the three persons purchased the property 
with the intention of dividing it along with 
the other lands of the family which were 
left undivided. If this ia so, thare is nothing 
to suggest that this property was not in- 
tended to be treated as the other immoveable 
properties in whish they wera equally in- 
terested. There is no'hing to sipport the 
inferenes of the Subordinate Jndge that this 
property should be divided in the proportion 
in which the debts were divited We, 
therefore, hold that the plaintiffs are entitl- 
ed to a half share in tha property pu-ehaatd 
under Exhibit XIV.” 

Ia their Lordships’ opinion the view ex- 
prasced by the Subordinate Judge eppears 
to'be fully warranted by the evidence. 

The theory that in 1595 there was only 
a partial division of the outatandings whish 
only related to three iteme, ‘whilst the rest 
ware left join‘, is not sonsistent with the 
evidente, nor indeed logical. The defend- 
ant No, 2, in his written statement, gives 
the reason why the joint money-lending 
business was wound up. He says that in 
that year or about that time Lakshmivaraha 
desired to make some gifts of money to his 
daughter; the other members objeoted to 
those monies being paid out of the joint 
funds; it was then decided that the busi- 
ness should be wound up, and the shares of 
the different parties aseertained and divided ; 
that "Lakshmivaraha thus obtained his 
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Share, and ont of that , share made 
the gifts whith are now impugned by 
the plaiatiffs. This statement is supported 
by defendant No. 2 in his evidense The 
reason for the division is. clear and s'raight- 
forward, and explains the subsequent sonduct 
of the parties to the transaction. The 
deliberate preparation of the liats with their 
presise details and systematic app rtionment 
of shares, the setting apart of a sum for 
worship, and the allotment of a sam to 
Muthuswami disproportionate to the share 
to whieh be was legally entitled, for reasons 
which do not seem at all illegitimate, b» 
token & design to wind up altogether the 
family money.lending business and divide 
the ontstendinge. That those cutstandings 
were, in fact, divided and were taken by 
Ramalinga, Lakshmivaraha and the second 
defendant in cartain epesific shares, wh'oh 
roughly same to three-cightks (o the first 
two and two-sighths to Ram: Krishna, ia 
proved beyond doubt. When subsequently 
the three combined in fresh purehases or 
mortgages they se cntributed towards sneh 
acquisitions in proportion to tbe shares they 
acquired on the division of the outstand- 
ines, 

In conneetion with these prrchbases, the 
Subordinate Judge pertinently observes :— 

“In all there docnments there is refer- 

erse to Thargal Bhagom (your share). If 
there was no division, tnis recital would not 
have been made. The objset of taking the 
signatures of the other two co-parcaners 
in tke d:euwerts exceated to eash cf them 
was to prevent them from afterwards aon- 
tending that the documents wero taken 
without their knowledge." 
“And the oral evidence showa that the 
rents snd issues of the properties so ac- 
quired were taken by the parties in thore 
shares, The High Court does not seem to 
have attached much importanee to this 
Bireumstanee. Bat the enjoyment of the 
subsequent acquisitions is strong svidenee 
of the fact the Subordinate Judge has 
found that they bought them in those 
shares and enjoyed them in those shares. 

lt has b3en strongly contended, on behalf 
of the .plaintiffe, that Narayana was of age 
in 1895 and was nota party to the parti- 
tion, and is, therefore, not bound by it. 
But it is sonclusively proved that Narayana 
goqniossed in and adopted the acts of his 


INDIAN GABUS. 


459 


‘ 


father not only in his lifetime, but also 
sinse ‘his death. He eannot now turn 
round and repudiate the division made in 
18 5. On the whole, their Lordshios are 
of opinion that the view taken by the High 
Court of what took plase in that year 
eannot be sustained. 

,There ramain now the two questions, one 
relating to the validity of the two gifts 
made by Lak«hmivaraha to the fourth defend- 
ant, Ponen Ammal. The first is an 
assignment of Rs. 5,000 out of the money 
whish fell to the share of Lakshmivaraha 
due from the Thiruvaduthurai Mutt. This 
was done at the instanca of Lakshmivaraha, 
The otber i» an assignment of a urufcno- 
iuary mortgage held by him, In the agre- 
gate the two sums amount to Rs. 8,000. 
The father has undoubtedly the power 
under the Hindu Law of making, within 
reasonable limits, gifts of moveable property 
to & daughter. In one eass the Board 
upheld the gift of a small share of immove- 
able property on the ground that it was not 
shown to be unreasonable.* In the present 
case, the gifts relate to sume of money. The 
only question is whether they wera reason- 
able, Both the Oourts in India have 
answered the question in the affirmative 
and ‘their Lordships have no materiels or 
ground to hold otherwise, 

Regarding the prayer fcr the allotment 
upon parti ion of Ra 2,0J0 for the marriages 
of plaint.ffu Nos. 2 and 3, the High Oourt 
disallowed the claim in respset of the 
prospective marriage, but allowed it for the 
expenses of the marriage that took plase 
before desree ia the first Court, on the 
ground that the joint family status was not 
dissevered until the deeres for partition, 
and that the joint family liability oontinued 
until then. This view is opposed to the law 
laid down in the case of Ginna Bat v. Iadi- 
shiv Dhundiraj (2) where it was held ex» 
pressly, that under thelaw of the Mitakshar., 


(2) 87 Ind. Oas. 821; 43 I. A, ish 43 0. 1031; 
20 O, W. N. 1086; 14 A. L. Je 822; 20 M. L, T. 75; 14 
N. L, R. 113; (19168) 2 M. W. N. 65; 18 Bom. L. R, 
621; 4L. W. 114; 24 C. L. J. 207; 31 M. L. J. 455 
(P.O). | | 

" * See Bachoo Harkisondas v. Mankorebai, 84 Y. A. 
107; 81 B. 873; 9 Bom. u, BR. 646; 110. W. N. 
783; 6 C. L, J. 1; 17 M. L, 3.1843; 2 M. L. T, 295 
(P. OQ) —[£Ed d. + 
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are subject, an unambiguous and definite: 
intimation of intent'on on the part of’ one 


member of the family to separate himself. 


andto enjoy his share in severalty has 
the effect of creating a division of the 
interest which, until then, he had held 
in jointness. This intention was. clearly 
intimated to the co-pareeners when the 
plaintiff Narayana served on them the 
notice, Exhibit 1I, on the 30th of July 1909. 
That noties effected a separation eo far as 
his braneh of the family was coneerned, 
and no obligation rested on the joint 
family in respeet of his sone’ marriages. 
The deeree of the Subordinate Judge dis- 
missing the claim was, therefore, eorreot. 


As. regards the properties in Schedules: XI 
and XIII, there are not sufficient materials 
before their Lordships to determine whether 
‘they belonged to the joint family or 
formed the exelusive property of the 
plaintiffs. It will be forthe first Oourt-to 
deeide the question upon proper materials: 
when giving eftact to the deeree for partition. 
But ‘the parties would be well advised to 
settle it. amicably. 


It is admitted that the land allotted to 
the widow of Subramania Annavi (defen4.. 
ant No. 5), on her desease, baeame 
divisible among the heirs of her husband, 
in other words, the male membera of. ‘the 
family, parties to this astion. To this 
extent the deslaration made ty the: Sub. 
ordinate Judge will be varied. 


The High Court directed in its diseretion 
that each party should‘ baar bis own costs, 
With that direstion their Lordships do nof 
propose to interfere. But having regard 
to the nature of the sontentions, they 
eonsider that the plaintiffs must pay the casts 
of defendants Nos, 1,6 and 4, The defendants 
Nos. 1 and 6, who alone impugned the right 
of defendant No. 2 toa share in the joint 
family properties, must play his costs, 
The. plaintiffs! exoss-sppeal will be dismissed, 
with. costs. 


Their Lordships. will. aecordingly humbly. 
advise His Majesty ‘to setaside the decres 
of the: High Court and restore the de:rse 
of the Subordinate Judge, subjest to the. 
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above variation, with the abova  direstions ' 
as to eoata. 


Appeal allowed, 


Solicitora for tha Appellants.—Mesers. . 
Ohavman, Walker and Shephard, 
. Solieitors for Respondents. Nos. 1 to 3. — 
Messra. Barrow, Rogers and Nevill. 

Solisitor for Respondent No. 4.—Mr.. 
Douglas Grant, ; 
Solisitor for Respondent. No, 6.—Mr, 
E. Dalgado. 

W. 0, A. 


NAGPUR JUDIOIAL COMMISSIONER'S: 
COURT 


MiısonuLAnnors O:viL Arper No. 42'or 19920, 
July 20, 1921. 
Fresent—M v. Hallifax, A. J. C. 
Seth JASKARAN anv ANOTHER— ÁPPLICANTH: 
— APPELLANTS 
ve sus 
GAIND PRASAD anv OTHERS —No .4- 


A PPL ICANT 3— lH E-PONDE *T8. 
Provincial Insolvency. Act (III of 1967), s, 87— 
Secured creditor, whether “creditor.” 


The word “creditor” in section 87 of the Provin. 
cial Insolvency Act includes a secured creditor. 


Appeal from an order of the Additional’ 
Distriet Jodge, Raipur, dated the 3lst- 
August 1920, in Insolvensy Case No, 10 of 
1919, dated 29th Ostober 1919. 


Dr. H. S. Gour, for the Appellants. 
Mr. J. O. Gosh, for the Respondents. 


JUDGMENT,—The order in tle proceed- 
ings under the Provinsial Insolvency Ast 
which is attacked in this appeal was pasta 
ed on the 3lst of August 1920. The pro- 
ceedings began on the 22nd of February 
1919 when Aet III of 1907 was in foree; 


‘Vol. ux vri) 
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but that was repealed on the 26th of Feb- 
ruary 1920, six months before tbe order 
was passed, by Aot V of 1620. The two 
Acts are, however, prastically identical in 
respect of the provisions with -whish we 
are soneerned, 80 that the question of the 
new or the old Ast applying does not really 
arise. The learned Additional Distriet Judge 
has referred to the sections of the Act of 
1907 throughont, Ido not consider it naseg- 
wary to set out at any length the reason 
for saying that the order cf the learned 
Judge is wrong and setting it aside. It is, 
ndeed, not easy to find anything in the 
order that is right. It is mainly based on 
ihe assumption that a secured creditor is 
not a creditor within the meaning ef sestion 
37 of the Act. For this extraordinary pro- 
position no reasons have been or eould be 
given. Many eould, but need not, be stated 
against it. The transfer of the village 
share, which with characteriatic inaccuracy 
is usually called a ten-anna share in the 
prossedings, being in fast a two thirds or 
ton-anna eight-pie share,'is fraudulent and 
void under seetion 37 of Act III of 1£07 
or seetion 57 of Act V of 1920 and must 
be annulled. 


(2) It is also void and must be annulled 
under section *6 of Act III of 1907 or sestion 
53 of Act V of 1920. The learned Judge 
appears to have held that the sale to Ram- 
prasad, for whieh the sonsideration is stated 
in the sale-deed to be Rs, 5,000, was for 
good consideration, beeause it is proved that 
a sum of Rs. 4700 was actually paid by 
him to one Gajadhar Prasad in satisfaction 
of his mortgage dated the 19th of December 
1914 to the same property. But whatever 
the exaet value of the share may be, it is 
eortainly a great deal more than Hs. 5,000, 
and the sale did in fact extinguish also 
Ramprasad’s own mortgage for Rs. 3,105 
whieh was  exesuted exactly five months 
earlier, though mention of this extinguishment 
is very sarefully omitted from the sale.deed, 
The burden cf proving that that part of the 
Sonsideration was given as well as the 
Rs, 4,700 paid to Gajadhar Parasad, lay upon 
the respondents, and every part of the evi. 
denes to be found on the record tends directly 
in the opposite direetion. I may mention 


that in his order of the 29th of Ostober 1919 - 


fhe same learned Judge on practically 
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the sama materials and in the same proceed. 
ings eame to the conclusion that both the 
mortgage and the sale to Ram Prasad: were 
mere shams and frandulent, 

(3) The order of the lower Court is set 
aside. The sale on the 10th of Desember 
1918 of a share in the village of Jhanj by 
the insolvent to  Hamprasad is declared 
fraudulentand yoid as ugainst the Receiver 
andis annulled. The appellants’ costs in the 
appeal and in the proceedings ont of which 


rit arose will be paid by the respondent, 


Ramprasad. 
The Pleader’s fes in this appsal will be 
Rs. 50, 
Appeal allowed, 
G, R D 


LAHORE HIGH COURT. 
MiscELLANEOUS FissT Crvit Arpran No. 2638 
or 1921. 

June 6, 1922. 

Fresent:—Mr. Justice Broadway. 
JOTI PARSHAD—Pra:iNTIFE— ÀPPELLANT 
Versus 
BRIJ RAJ SHARAN AND OTHERS— 


DEFENDANTS—ReEsPONDENTS, 

Negotiable Instruments Act (XXVI of 1881), s. 4 
Promissory-note—Instrument containing unconditional 
undertaking to pay certain sum with interest annually, 
avhether pro-note, 


An instrument in writing which contains an 
unconditional undertaking to pay a certain sum of 
money with interest annually is nob & promissory- 
note within the meaning of section 4 of the Negoti- 
able Instruments Act, 


Miscellaneous firat appeal from an order 
of the Senior Subordinate Judge, Karnal, 
dated the 7th Ostober 1921, 


Mr. Shamair Ohand, for the Appellant. 
Lala Jagan Nath, for the Respondents, 


de2 


JUDGMENT,—Tho first point’ for 
determination in this ‘ease 1r, whether the 
doéument on which the suit is based is 
oris nota promissory-note, 


Tne Court below has held that it is, and 
that, a8 if is improperly stamped, it is 
inadmissible in evidende under sestion 35 of 
the: Stamp' Ast for any’ purpose whatever. 
Mr. Shamair Ohand for the appellant has 
contended that the dosument isnot & pro- 
miesory note, and, further, that if it is, 
it is admissible to prove that the mon‘es 
due under the original transaction were pay- 
able at Karnal. 


The dosument itself purports to ba a 
promissory.note. After .resiting the eir. 
eumstanees which led to its execution it 
goes on a3 follows:  "Í promisa that I 
shall pay Rs. 11,991.15 3, within three 
years from the date of this r«qqa with 
interest at the rata of anuas 8 per cent. per 
mensem, The interest shall ba paid 
annually, The said amount shall bo paid 
io Lala Joti Pershad..,...or his order at 
Karnel.,.," 

Now, a promissory note, as defined in 
the Negotiable Instruments Aet, “is an 
instrament in writing.,..containing an 
unconditional, undertaking signed by the 
maker, to pay a certain sum only to, or to 
the.order of, a.csrtain person,.,.,,....”. 


The doeumentin.question is certainly an 
instrument in writing sontaining an unson- 
ditional undertaking to pay Rs. 11,891.15 3 
with ‘interest at: annas .8 pèr cent, per 
mensem to Lala Joti Pershad or his order, 
and were this all I would have no hesita- 
ion in agreeing with the Court below, 
that it is a  promissory-note. There is 
bowever,j an undertaking to pay the interest 
annually, and I think there is forse in 
Mr. Shamair Ohand's contention that such 
& term is inconsistent ‘with the doeument 
being a promissory-note. 

It seems to me that, with this under. 
taking embodied in the document, -the 
payee sould sue for any interest that had 
besome due and remained unpaid, - `` 


Such a elause is repugnant to the 
essential sharaster of a sommeraial dosu- 
ment negotiable by mere endoraement, 

In this view. I am fortified by a desi. 
sion of Beaman, J., reported: as Pratab, 
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chand Gulabchand ^w. Parshotamtas Malji 
(1), Whatsvar this dosument may ba, I do 
not think it is a promissory-note, falling 
under the absolute prohibition of section 35 
of the Stamp Act and I hold acsordingly. As 
to the sesond point, ¢.¢, woether the doen: 
ment, assuming it to bea promissory-note; 
is admissible for any other parpose lam 
of opinion that seetion 35 randers a pro: 
missory-note improperly stamped inad- 
missible for any purpose whatever, vède 
Mulj. Lala v. Lingu Makai (2), Busimji 
Araeshir Irani v. Vinayak Gangadhar Bhat 
(5) and That Bebi v. Tirumalasappa 
Pillat (4). Aa I ‘hold the dosumeat is not 
a promissory-note, I acsept thie appeal 
and raturn the case to the Oourt below 
for disposal in assordancs with Jaw. 
Costs of this appeal -will bə eo3ts in the 
cause, 


W. C, A. Appeal accepted, 


: (1) 88 Ind. Cas, 366; 18 Bom, L, R, 124. 
(2) 21 B. 201; Ohitty’s-S, O, O. R. 482; 11 Ind. Dec, 
(x, s.) 176, 
i pu 1 Ind. Cas, 955; 56 B. 29 ab P, 38; 12 Bom, L. 
(4) 80 M, 386; 17 M, In J, 808, 


. 
a 


MADRAS HIGH COURT. 

UIVIL ÁePEAL No. 121 or 1920. . i 

September 16, 1921, i 

Present.—- Mr, Justiee Oldfield and Mr. , 

Justico Ramesam. 

OBILISETTI VENKATA KRISHTNIAH 

—DEEFEZNDANT— ÁPPELLANT 

VETEUS 
ATAYAM.SUBBIAH ap DERAH 


PLAINTINNS— RESPONDENTS, 

Hindu Law—Joint family~Co-parcener, contract 
by~Contract in own name but really as agent of 
manager—1Liability of manager and tamily—Personal 
Hability-Contract Act (IX -of 18792), s. 281, cl, (1 ^ 
application of. : 


‘Where a single member of a joint Hindu family 
enters into a contract in his own name but really 


vài LEVI; 
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as the agent of the manager, the manager as well 
as the whole family is bound. [p 4°4, col ?.] 

So far as the manager is concerned it is a case 
of an undisclosed principal and has reference to 
the Law of Agency So faras the family is concerned 
it is a case of the application of the Hindu Law 
wherein the acts of the manager are binding on 
the family. [p. 464, col, 1.] 

In such a case, therefore, the contracting member, 
and (with reference to the first clause of section 
38! of the Contract Act) the manager may be 
bci red liable but not the other members, [p. 484, 
col 2 


Krishna Ayyar v. Krishnaswami Ayyar, 28 M. 
597, 8 Ind, Dec. (x. 8.) 819, referred to. 


Appeal against a decree of the Court of 
the Temporary Subordinete Judge, Ellora, 
in Original Suit No. 14 of 1919, Original 
Soit No, 72 of «918 on the file of the Court 
cf the Subordinate Judge, Ellore. 


Mensrs. T. Y, Kuthekrsshna A'yar and 
V. Suryanarayana, for the Appellant, 

Messrs, FP, Narayauamurthy and K. Kam- 
mana, for the Respondents. 


JUDGMENT. 


OLDFIELD, J.—I agrees with the judgment 
to be delivered by wy learned brother and 
hava nothing to add, 

Ramesay, J:—The plaintiff sues as the 
assignee of one Nunna Venkataratnam, 
His «ase is that the defendant's family had, 
during the lifetime of their father, Jagan- 
adham, two khaí:s with the said Venkat- 
aratnam, (1) in whieh Venkataratnam 
asted as a Commission Agent for the family 
and (2)—the sait transaetion—in whieh 
Venkataratnam -and the defendant'a family 
were partners in paddy trade. 
ratnam’s assounte, the Ist khata stood: in 
the name of their father and manager, 
and the sesond, in the name of the 2nd 
defendant. The Ist defendant sontested 
the suit on the ground thatthe 2nd khatz 
did not relata to a family transaction; but 
the Subordinate Judge deereed in plaintiff's 
favour. The ist defendant appeals, 


= The only point argued for the appellant 
is, that the lst defendant sannot ba made 
liable in this suit, a3 thera. was no privity 
of sontraet betwaeu him and Venkataratnam 
even though the debt was a famiiy debt 
and the lst defeadant may be liable to his 
brothera in & suit for sontribution. . - 


In Venkata- 


The following facts may be takon as 
admitted or proved in the ease. The de- 
fendants and their father were living tc- 
gether as a joint family until the father’s 
death whieh happened about the end cf 
1915 or very nearly in 1916. Shortly after 
the father’s death, there was a partition 
between the brothers. The suit transaction 
commenced. in 1908. The accounts were 
settled on 22nd Oatober 1915, and it was found 
that a sum of He, 36,496 and odd was due to 
Venkataratnam. This settlement appears 
in the acsount books of ‘Venkataratnam 
and in the accounts of the defendant's 
family. In the former, it waa signed by 
the 4th defendant (Exhibit A), The. other 
transaction in the rame of the father which 
is admitted to have been aarried on for the 
family was settled on 15th Oetober 1915 and 
it was found that  Vankataratnum owed 
Bs. 8,741 and odd to the defendant's 
family. This amount vas transferred tothe 
suit account to the oredit of the defend- 
ants on 17th January 1916, after the 
father’s death. The éefendants’ family 
ledger, contained both the kAatas, Exhibit B rea 
lating to the suit khata and Exhibit O relating 
to the admitted family khata, There are day- 
books corresponding to the ledger. The Ist 


. defendant, while admitting that there are 


assounts kept by the family, says he never 
cared to look into them, He attended to 
the cultivation of the family lands, while 
the 2nd defendant, who was regarded by 
the father as a person of greater eapacity 
than his brothers, looked after the family 
trade. The family had two shares in `a 
rice mill—the shares standing in the 2nd 
defendant's name. The 2nd defendant settled 
the accounts relating to the dealings of the 
family with one Pnlavarti Vankanna, He was 
also borrowing from tha Madras Bank for 
the family purposes, though all the mem- 
bers exeonted a security bond in favyodr 
of the Bank. Not only did the Ist defend. 
ant not repudiate the transfer of the 
amount in his father's khale to the suit 
khata but he adopted, in Exhibit D, the 
result of the íransfer as continued up to 
the date of the petition. In this petition 
be admitted the suit debt as a family debt, 
The referense in it, in the sentensas "Until 
two years ago, Nanna Voenkataratoam and 
we garried on paddy business jointly. There 
was lose to the extent. of rupees ton thonsand 
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for our share’ is obviously to thse suit 
transastion and not to the khafa in Jaga- 
nadham's name in whieh Venkatarabnam 
was nota partuer but only a Commission 
Avent and whieh did not result in a loss for 
the defendants. The irresistible  infarence 
is that the suit transaetion was, from the 
baginning, one entered into on hehalf of 
the family, being known to its manager, 
and carried on for its benefit, the under- 
standing, from the beginning, being that the 
family will share in the profitor lo:s. It 
is not & ease where a member carried on 
business separately with his owa funds 
and for his own benefit and afterwards ths 
family took upon ilself the debts he had 
inqurred, and henee no question as to 
whether Exhibit D amounts toa valid rati- 
fication in law arises (Vide Keighley Maz- 
sted § Oo. v. Durant (1). 

It seems to me that where a debb was 
ineurred on behalf of the family—thougn 
only a single membar, not being a manager, 
. deals with the creditor, the creditor being 
ignorant of the faet that the singls mem- 
. ber was acting on behalf of the family— 
a spit is maintainabls againstall the mem- 
bers. In such a ease, the single member 
is the agent of the manager (and some or 
. all of the adult junior members). This is 

- the basis of Snubramania Iyer, J.’s judg- 
. ment in Krishna Ayyar v. Krishnasam? Ayyar 
(2). .The dissenting judgments of Davies 
- J, (at pages 601 and 607) were based on 
his view that the suit was based on the 


note:only. At page 601 he eonseded that 
"had it been a bond that was sued oa or 
had the suit been brought on the 
debt, of whieh the promissory note 


afforded evidence, other members of the Ist 
defendant's family might have been held 
‘Hable as well as himself on the ground 
. that the Ist defendant represented them,” 
. This sentence of Davies, J. gives the 
.reply. to the argument of Mr. K. V. 
. Krishnaswami lyer, the learned Vakil for 
fhe appellant, who earuestly urged upon 
ns the view that the deeision proseeded 
.ou the .ground that ‘the let defendant in 
that ease was the manager. He relied on 


(1) (1901) A. E 240; J0 14 J. K. B. 662; 84 L, T, 


F77; 17 T. L. R, 5 
(2) 28 M. 597; 8 Ind; Dec, (x. 8.) 819, 


the jndgment of Shephard, J. (at page 
6.5) and also referred to tke following 
eases:—Nagenira Ohandra Dey v. Amar 
Chandra Kundu (8), Baisnab Ohandra De v. 
Ramdhon Dhor (4), Pulukkavandy Ambalam 
v. Periyakaruppa Kone (5), Angad Singh 
v. Srinath Das.(6), Govindan Nair v. Nanu 
Menon (7), Nachzappa Ohstiy v. Dakshina- 
murthy Ssrvat (8), Ohinutah Ohstty v. Tekken 


-Ramaswamt Chetty (9) and Ayyasame Pillat v. 


Gurusamt Naickon (10) affirmed on Latters 
Patent Appeal in Nutaraja Naicken v. Ayy- 
samt Pillas (li). It is true thai in some 
of these oases Krishna Ayyar v. Krishna- 


sams Ayyar (2) waa referred to as a 
desision relating to the dealing by A 
manager. But, I am of opinim that 


Shephard, J. wan merely meeting the objes- 
tion of Davies, J. that the suit was based 
on the note and not on the deb; and did 
not intend to lay any particular emphasis 
on the word managar used by him. When 
a single member acts in his own name 
but really as the agent of the manager, 
the ease is one of an undisslosed prin- 
eipal and the manager is boand. So far 
it is an applieation of the Law of Agenay. 
In so far as the manager's aojs bind the 
whole family it is fhe application of the 
Hindu Law relating to the manager and 
involves no extension of the ordinary rulea 
of Hindu Law. Thus, it is a sase of a 
combined applieation of the Hinda Law 
and the Law of Agensy and involves no 
unjustifiable extension of either, In sugh 
a case, the contrasting member, and (with 
referense to the “first clause of sestion 231 
of the Contrast Ast), the manager may ba 
personally liable bat not the other members. 
This is the view taken in Krishna Ayyar 


v. Kríshnasami Ayyar (2) where eertain- 


(3) 7 0. W. N. 725. 

(4) 11 0. W. N. 139, 

(6) 2 Ind. Cas. 203, 

(6) 3 Ind. Caa. 403. 

(a 26 Ind. Cas. 7650; (1914) M. W. N, 782; 27 M. L, 


J. 6 
MOX 28 Ind. Cas. 345; (1915) M. W. N, 217; 17 M. Li. 
282 
(10) 38 Ind. Cas, 831; 8 L, W, 463. 
(11) 38 Ind. Oas. 389; 32 M. L. J, 354; 5 L. W. 410} 
(1917) M. W, N. 230; 21 M. La J, 405, 
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ly none of defendants Nos, 2 to 9, was the 
manager, I hold, therefore, that the Lat 
defendant is not personally liable ¢. e, 
the 1st .defendant’s share in the joint 
family: properties 
separate properties or his person). The 
deeree will aesordingly be modified, Subject 
to this modifisation the appeal is dismissed 
with eosts, of Ist respondent, 

| MiG. P, 


Decree -modtfied. 


t 


NAGPUR JUDIJIAL COMMISSIONER'S 
i OOURT, 
Frast Civit ApPran, No. 67 or 1921, 
; July 12, 1922, 
Presari;—M rv, Hallifax, A. J. ©. 
MAROTI AND ANOTHER — PEAINTIFFS— 
. APPELLANTS 
versas A 
BHAGI AND ANGTHER—DEFENDANTS — 
Re«PO* DENTS. 

Evidence Act (1 of 1872), s. 112—Presumption 
‘of paternity — Facis necessary to be proved'~Civil Pro- 
“cedure Code (Act V of 908), s. 86, O- XXXII, rr. 8,9 
-—Minor pawper—BSuit by neat friend — Costs, whether 
may be recovered from nemt friend — Powers-of Court,’ 


"A person relying on the presumption of paternity 
under section 112 of the Evidence Act must 
establish all, the facts mentioned in the section 
before he can ask ihe Court to treat them as con- 
clusive proof of his paternity. [p. 466, col. 1.] 

A Court has power under the Civil Procedure 
Code of 1804 to order the costs of a pauper suit by a 
minor to be recovered from the next friend who has 
filed it on behalf of the minor. [p. 467, col, 2.] 


Appesl from a decree of the Additional 
Distriet Judge, in Civil Sait No, 20 of 1920, 
: gated the 20th July 1921, 
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‘Mr, D, W: Kathalay, for the Appellanta, 
Mr. S. R. Mangrulkar, for tha Eespondànta, 
JUDGMENT,.— The oral evidense for the 
plaintiff is such a maa3 of impoasibilities and: 
patent faleehooda that there was: no enurss 
open to the learned Pleader ‘who conducted 
his appeal but to admit that the “story told 
by the defendants’ witnesses must be acsepted 
as the truth, The fasts, stated shorély, are 
these. Ohindhu Mahar of Adam was married 
at the age of fifteen to Musammat Pauli who 
was then about seven years old. She 
remained in the house of Ohindhu’s parente 
for a fortnight or so after the wedding and 
then returned fo her own home at Deoli which 
ia about four miles from Adam, Later on, 
after she bad attained pubsrty, her father 
Jairam was asked to complete the: marriage 
by sending her to her husband's houses for its 
eonsummation, but he refused then and 
siwaya thereafter, Exeept at the wedding, 
whieh is really no more than an irrevocable 
betrothal, Paali never formally entered her 
husband's -house or even visited it casually. 
2. In the course of time Ohindhu married 
at least three other women in sueeession, but 
all of them were ehildleas. Eventually, 
Jairam found that his daughter was preg- 
nant. He then went with ber to Adam, 
eonvened a Panchayat and demanded that 
Ohindhu should either take her to live with 
him as his wife or divorce her formally. 
He naturally ehose the latter course and 
Pauli was taken then baek to Deoli, where she 
gave birth, not long afterwards, to a son 
‘Maroti, who is the plaintiff in thia case. It 
was also within a few months of the divorces 
that she married one. Kandu who had been 
living in her father’s house for some years. 


-Obindhu died in November or Desember 


‘1918, and in this suit, whieh was filed . in 
ithe following March on behalf of Maroti 
by a next friend against the mother and the 
.widow of Chindhu who were in possession of 


.his property, it ia elaimed that he is Chindn’s 


.8on and entitled to suseeed to his estate. 

9. The plaintiffs case in the lower Court 
was that hia mother lived with her husband, 
Ohindbu, for some years and tbat he was born 
during that cohabitation and Jong before 
‘there was any separation between his parents. 
It waa also most strenuously denied that 
their separation was anything but an 
amieable separation by mutoal eonsent and 


~ that. Panli was pregnant at the-time ; indeed 
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it is admitted by everybody that the plaint- 
Mf Maroti is Pauli’s orly ebild. I¢ ie, there. 
fore, very donbtful whetker the plaintiff 
ought: to be allowed in appeal to call in aid 
restion 112 of the Evidence Act and apply it 


fo ibe fests proved agairst him in the face 


of atrenuous denials. This hes, however, 
been allowed, and tke plaintifi’s ease now is 
that he ie proved and admitted to have been 
conceived during the continuan«e of a valid 
marriage between his mother and Chindbu, 
ard to. kaye been ‘born well within two 
burdred and eighty days after its dirsolu- 
lion, and that the defendants have failed to 
show that his mother and her husband hed 
no aedecs to each other at the time when ha 
was begotten, as they were living in villages 
only four miles apart up to the time of the 
divoree. 

4. It cannot be denied that, atccidirg to 
Hindu custom, a husband is not sel'owed to 
have aeeess to his wife for the purpcss cf 
sexual interecurse until she has been form: 
ally sent to his borse for the eoncumma- 
tion cf the marriage after she hes atteired 
puberty. The rule is strict, and the faat 
that Jairam never allowed -his daughter to 
go formally to ber bushand’s borse at all is 
ecmiplete prcof t! at Chindhu and Pauli never 
hhd acsees to eaeh other for the purpore of 
sexual intersourse. The very strong pre- 
enmption raised by virtue of rection 112 of 
the Eviderce Ast bas been enecessinlly 
rebutted by the defendanis in tbe manner 
allowed by that eection. 

' 5. There iw, bowever, another matter 
Which must defeat the plaintiff's elaim: to 
be sonsidered the son of Chirdhu merely on 
the rtrergth of the fasts eet cut above. Ib 
ir, tbat- Fe hes failed {to piove that his 
wother did rot marry Kaudu before he 
was born. It was for him to estaklish all 
the facts mentioned by eestion 112 of the 
Hvidenee Aet befcre he sould ask that they 
Bhonld be treated as conclusive proof of hia 
parternity. Most of trem he bas establish- 
ed, or rather they were established Ly the 
defendants in his despite. But the faet of 
his “mother remsiring urmerrieu" til) after 
bis bith bas not only not teen proved by 
the plaintiff's evidenee tut is etrongiy 
eounter.indieated by it, ard is dieprcved by 
the exidense on the other cide, Boda Matar 
(P. W. No. 1), the-next friend of the plain- 
‘tiffand brother of Pauli, says. the marriage 
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with fKendu was two months after the 
divoree from Chindbu. Damu Makar (P. 
W. No. 2) makes the pericd “two rr four 
mcnths,” and Mania Mahar (P. W. No. 4) 
says "one or two months.” It is true that 
Shioram (P. W. No. 8) and Jotirem 
(P. W. No. 7) state that this period was 
two yeara, but that is impossible and is 
admitted to ba cuntrre. Now, it can 
safely teaseumed that Pauli was not more 
than seven months gone in pregnancy a$ 
the time of the divorce at the Panchayat, 
for otherwice the witneszes would probably 
have mentioned the faet, and come of them 
do not even mention ker pregnancy ; indeed, 
all the plaintiff's witnesces deny it absolute. 
ly. Bot in no case ean it be raid that 
the plointiff bas proved that he was born 
during the period of not more than four 
months at the end of which his mother 
married Kaudn, 

6. The learned Pleader for the plaintiff. 
appellant referred to the deposition of a 
witress for the defendante, Ramji Mahar 
(D. W. No, 5), tothe effect that the plaintiff 
was born one month after the divoree. Even 
that is not proof that the marriage with 
Kaudu did not take place less than a 
mcnth after the divorce ard it would be for 
the plaintiff to prove that it did not, after 
it bad onae been proved that it did take plaee 
pbout that period siter the divoree. The 
okicetion of the learned Plesder for the 
respondents to tbe ecceptanee of this 
statement by Remji as eviderce on, the 
grourd ibat it is “rearsay” does not reem. 
sustaineble, The  mesnirg of the werds 
es I read them is that abent_a month 
alter the divorse Ramji wes informed that 
Pauli had given birth to a son; itia rot 
that he was informed later on that sb 
had given birth to a ton a month after 
the divoree. The point ic, however, of no 
importarce. 

7. But nat only hes the plaintiff failed 
to prove that he wes bern before hip 
mother’s marriage to Kavdo, but the 


` defenderis kavo eveceeded in preving that 


be vas rot, It would rperbape be miró 
sanct to rey that the plairtiff  hinseif 
proved ‘hit, as the statcment appears in 
the e:cesexemination cia witners for the 
detercart:, who had said nothirg abont it 
in bis : xamination in shief. The witness ig 


Rama Mahar (D. W. Mo, 12), a resident of 
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Deoli, where Jairam lives and the plaintiff 
was born and the pat marriage batween 
Pauli and Kaadu was eelebratad. If he 
has any bias either wav it wuli be 
towards the daughter of Jairam, his fellow 
villager and pirtner in business to whose 
nephew his daughter is married, Ha 
states.alzo that he dosa not visit Adam 
where Ohindhn lived. These ara good 
reasons for aesepting him as a reliable 
witness at isast in anything -hə saya 
against the plaintifi’s interest, `and his 
deposition has every appesranes of bing 
truthful. 
the following statement st the end of his 
crogs-examination. “I wan. not in any 
Panchayat at all. But I know of the 
‘pregnaney’ ‘when Musimmat Panli was 
married with Kanda by pat which was cale. 
, bratad lí or 12 years ago Maroti was not in 
being then. He was born a month or 
two after the pat. Pat was eelebarated in 
Mouza Deoli. I do not gó:to Mouza Adam," 
I hold that it has been proved affirmatively 
that the plaintiff, Maroti, was born after 
the’ marriage of his mother to Kanudu, 
and also that Ohindku and Pauli had no 
acoams to eash other for ths purposs of 
sexual intercourse at any time whatever. 
The suit must assordingly fail, and its 
dismissal by the lower Court was eorrest, 

8. Boda Mahar, the next friend ofthe 
plaintiff-appellant, has also ineluded ia the 
pleintiffa appsal one on bis own account 
and adverse to the plaintiff against the 
order of the lower Court that he and not 
the minor plaintiff is personally liable to 
the defendants for their sosta and to the 
Oollestor for the amount of Court fees 
payable on the plaint, thesuit having been 
filed in forma piuperis. Jt is nob sug. 
gested that the order is not appropriate 
to the eirsumstaness of the ease. Indsed 
the resord is not lasking.in iodications 
that the litigation has bean sondusted in 
the interests of the next friend only. 
The contention is that the omission from 
r. 1 of O. XXXII, of the words ia the 
eorresponding section of tha old Civil 
Froeedure Code whish authorisad tha Court 
to order the next friend 69 pay the costs 
has takan away that authority, aad r. Ll 


of O. XXXIII distino:lg laya down thataf 


leasé the amouat of tha Oouact feas pay bli) 
on ‘the plaiat- shall ia a suit of this 


He is resorded a3. having made 


natura ba reeovarable from the plaintiff 
himsslf. A complete answer to thia «on. 
tantion 18 to be found in sestion 35 of 
the Code, and rr, 8 and 9 of the sama O. 
XXXI! also elearly indieste that the Court 
still has power to order a minor's next 
friend to pay the eosts. 

9. In this connection it ig necassarg to 
point out that though the value of the clai zi 
in tho lower Oourt was absurdly and 
raeklesaly inflated, doubtless beanung it 
was pauper suit, if was still stated, owing 
to a mistake in addition, at a hundred 
rupees less than it was. The total of the 
valaes of the items of the proparty claimed 
983 ‘atatel iu the plaint ig Rs, 34,070 and 
this has baen wrongly shown and accapted 
at Rs, 33,970. Tha Oourt-faa shown in 
the Sshedule of sosta in the dasrea of the 
lower Oourt is Rs. 1,0.5, It should bs 
Rs. 1,035, and the decree will bs modified 
assordingly. For the rest it will atand, 
and Boda Mahar, the minor appellant's 
next friend, will also pay ail the eosts 
incurred by the respondents in (hia appaal 
and will ba farther liable for the Court. 
fess - payable on thea memorandam of 
grounds of appsal The claim -here was 
for the immoveable property along, whish 
was valued at Re. 6,100 only. 

G. R. D, 

Decres modiflel. 
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Whother-or nob a judgment of an Appellate Court 
"ts in accordance with the provisions of O XUI, r 3l 
of the Civil Procedure Code depends upon the'facts 
and’ circumstances of .each case. There is, firstly, 
that differance which exists between cases of affirm. 
ance of judgments and cases-of reversal of. judg- 
menta of the First Court. Then there isto bo oon- 
sidered ‘the nature of the judgment affirmed, its 
fullness and accuracy and so forth — MEE 

“Where the First Court has fully discussed in itg 
judgment all the matters which were placed before 
it, the Appellate Court’s judgment affirming that of 
the First Courtis nob contrary to law, because ib ig 
given in a short-form and is-unaccompanied by 
: PASODS, 

‘ Appeal against a decree of the Vistriet 
Judge, Backergunj, dated the 26th Septem- 
bar 1919, affirming a deeree of the Subordi- 
nate Juge, Firat Court of that District, 
dated the 30th September 1918. 
, FAOTS appear from the judgment, 

Babu. Gunada Oharan Sen (with him Babu 


Bipin Chandra Bose), for the Appellant :—~. 


The defendants are appellants. The appeal 
arises out of a suit for recovery of arrears of 
annuities due on a wakfnama and under sub 
- gequent devolution. The First Court desreed 
the suit whieh was sffirmed on appeal. The 
Appeal Court has disposed of the appeal in 
two or three lines, agreeing with the judg- 
ment of-the First Court. My apprehension is 
that the judgment having been delivered four 
montbs after hearing, he forgot the faeta 
altogether. The judgínent was delivered by 
hig suceessor though it was written by him, 
I submit the Juige ought to hava giten 
his own reasoning -on the do«uments in view 
of the somplisated nature of the fasts of the 
ease. Refera to O. XLI, r. 31, Civil 
. Prosedure Code ; Woodroffe’s Civil Procadare 
Code (2nd Edition) page 131, Under the 
eirsumstanswes the casa ought to go bask, 
Baba Ram Oharan Maeumdar 
Babu Nagendranath Ghosh), for the Respond. 
ents whs not ealled upon to reply. 
JUDGMENT.—lIn thie suit the argumenta, 
we are told, lasted for some three days in the 
First Oourt. It was dismissed a8 against 
defendant No. 2 and a desres was made in 
favour. of the plaintiff against defendant 
No. 1 forthe sum mentioned in the Subordinats 
Judge's judgment. : Then it went on appeal 
to the District Judge and in his Court tio 
arguments,' we are told, lasted for four days. 
The Diatrist Judge did not deliver his jadg- 
ment forthwith bit:'we are told that he 
reserved his judgment and had it under 
eonsideration for some time, In the result 


(with him . 


he same to the eonolusion -that. the decreg' of 
the First Conrt should stand.  Theralore, wo 
have before ns a sage of a jadg meat of son- 
currence ss regards the fast. 

- It has beenargüed before us here (and thiaia 
the only point of law in thia appeal) that the 
judgment cf the (Jonrt below is not in nesord 
aneo with the provisions of O. XLT, r. 3l 
of the Qivil Prosedure -Code inasmuch 
as the Court did not-assign any reason for its 
deeision. That the learned Judge avpreciste 
ed: the main facts in this esse is sho»n by 
the fact-that the main points have been 
decided, namely, those nesessary in order to 
arrive at a decision, They appear from the 
judgment itself. -He has considered the 
main fasts and as. regards these he: says son- 
‘cerning the ‘habin: kistibandi : “I entirely 
agree with the finding of the lower Court that 
it was the result of sonelusion (sollusiopP)", 
The judgment then proeeeds to the other main 
points in the ease touching the genuineness 
and validity of - azir. Bossain'« Will andof the 
eonneo!ed Nadavipaira and ‘Muttipatra. Aa 
regards this the learned Judge says: . “This 
bas been very-fully and earefolly discussed: by 
the learned Subordinate Judge and I need only 
say that [entirely agree with his findings,” 
1 think it would be putting a reasonable inter- 
pretation on what the Judge -haa said if we 
suppose that he not only affirms the findings 
of the First Court but adopts at least in the 


: main the groundson whieh those findings baye 


been arrived at by the First Court. Whether 
or Dot a judgment is -aecording to Jaw must 
depend upon the: faeta and - eircumstanseg of 
eash case. There is firstly that difference 
which exists between ‘cases ‘of :affirmanee of 
judgments and eases of reversal of jadgments 
of the.F'irst'Oourt. Then there is to be som- 
sidered nature of the judgment affirmed, its 
fullness and aoeuraey.and so forth. In the 
present case the First Court, as appears from 
its judgments, has fully disenssed all the - 
matters whish ware plieed before it and, 
therefore, we are unable to say that the 
lower Appellate Court's judgment is eon- 
trary to law, because, it gave its judgments 
in the short form in which is is now 
before us, There is no other grouad in this 
appeel, 

The appeal is assordiagly-dismissed with 
costs, 

“BN. 

. Appeal désmtseed, 
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MADRAS HIGH COURT. 
Secoap Cryin Ap-tat No. 671 or 1919. 
July 27, 1921. 
| Present; —Sir William Ayling, Kr, Acting - 
Ohief Jaatiae, and Mr. Jastica Krishna. 
swami Rao. 
KUTHIRAVATTATH KONGASSERI 
MOKSHATH THOTTAMMA alias 
AMMA NEITHIER-— DxrzxoasT No, 1— 
APPELLANE 
reratus 


0. S. SUBRAMANIYAN AND ANOTHER — , 


PrarstipganoDerenpant No 32 —RuspoupgEwrs, 
Civil Procedure Code (Act V of 1908), O. XXVI 
— Commisstons for valuation of things—Procedure. 


When the report of a Commissioner appointed 
to make a valuation of anything under QO. XXVI 
of the Civil Procedure Code is objected to, the 
Court should hear the objections in open Court and 
decide, with the aid of such evidence as it may 
take, whether the valuation’ should be varied and, if 
so, in what direction. [p. 470, col. 1.) 

The filing of objections toareport is no ground 
for appointing another Commissioner and in all 

o ases where a second Commissioner is appointed 
io do the same work, the reasons for adopting such 
a course must be recorded in writing to enable the 
Appellate Court to see whether the judicial discretion 
has been properly exercised [p. 47:, col..2 

There may be cases in which the Commissioner 
may have so misconceived his duties as to render 
his report and valuation useless for‘a decision. 
In such cases a new Üommissioner may be appointed. 

` But this would mean that the old report and 
valuation were superseded. The Court has no 
power, after the issue of a second Commission, 
to still treat the report and valuation’ obtained 
under the first as available data on which if it 
Waa g0. minded, itmight base -its decision [p. 470, 
cols, 1 & 2," 


Secon1 "appeal agains the desras of the 
Temporary Subordinate Judge, Palghat 
at Calieu*, in Appeal Snit No, 30? of 1917, 
pr-ferred against the decraa of the Court 
of the Distriet Munsif, Ottapalam, in 
Original Suit No, 399 of 1914. 


This second appeal eame on for hearing 
on the 26th and 23th Ostober 1990, before 
Court (Ayling and Sashagiri Aiyar, J J.). 


Mr. S. Srinivasa Iyengar, for the Appellant. 
Mr. O. V. Ananthatrishnz Iyer, for the 
Respondents, 


JUDGMENTD.—The first: defendant hai a 
mortgages in 1889 of sertain properties .ba- 
longing to the Coshin Goveramant in British 
territory. Proposals for its: renowal wera 
made in tho beginning of.1911, As ihe 


Dietriot Munsif points ont in paragra»h 14, 

"the qpurapod was sollested, the demise was 
renewed, renewal fes was paid and aesepted, 
Ravendecd was written and executed on 
atamp piper supplied by the tenant, and tha 
hychit , Was prepared on a similar stamp 
paper.” “But there was no registered in- 
strument, There ean -be little doubt that 
the first defendant objested to the new terms. 
Though apparently the Oircar did not eonsi- 
der, the door was slosed for re. consideration. 
But eventually, the Cirear eave a Mel. 
charth to the plaintiff in 1973. “He sues 
to redeem the old Kanom of 1889, 

The District Munsif held that the sontract 
was complete and the only course open to 
tbe Cirear was to have sued for spesifie 
performance to compel the first defendant to 
assept the mortgage with the new terms, Tho 
Subordinate Judge hell that the sontrast waa 
repudiated by the first defendant and that 
it gawa her no right to resist possession. 
. Mr, Srinivasa Iyengar contended before us 
that, as the plaintiff took with notise of the 
agreement of the first defendant, he was ino 
a fidaciary position towards her and that, 
therefore, hig suit should fail, . 

Relianes was plased on section 91 of the 
Trusts Ast, This argument prosaeded on 
the assumption that there was an'enforcsable 
contrast. Even on this assumption, it seems 
to us tbat, as in the written atatement she 
repuliated the sontract, it is not open to 
the first defendaut to plead that the plaintiff 
was & guist-trustee for her. This disposes 
of the main question argued, 

There are some subsidiary questions, The 
Subordinate Judge, while rightly holdiog 
that the only right of the pliintiff is ta 
claim payment for the assesament actually 
payable on the land and paid by him, has, 
by inadvarfence, failed to briog the desres 
into conformity with his judgment on this 
point. His decree must, therefcr», ba modifed 
by omi'ting therefrom the following words 
and figures ossurring in the first paragraph 
of the decree, viz, ‘fatura purapad from 
1090 at 358 paras, 9 cdangalies,..,..... and 
Ra. 1-9-29a year” and au bitituting ‘therefor 
the following words ani figures viz, "future 
purapad from -1020 ab: 71 paras. and 6 
edangalies of:paddy : and Ra, 1-9.2/ a year 
t ll-recovery of possession and future revenue ' 
from 1904 at Ra. 87.4.2 a year till recovery 
of - possession with interest at six por eunt, 


470 ' 


' INDIAN OASXR, 


[1535 


KUTBIRAVATTH KONGASSERIAKSHATH THOTTAMMA alias v. SUBRAMANIYAW, 


per annum on the purapad and the revenue 
from the due datea.” 

On the question of ecsts we are of opinion 
that the Subordinate Judge was wrong in 
desreeing two sets. The Cirear is not a 
neceresxy pariy to this ligation and it was 
the plaintiff that originally impleaded it. 
He must, therefore, pay its eorts, and nct 
the first defendant. However, as there is ro 
memo. of objecticns by the Cirear, we must 
modify the lower Appellate Court's decree 
by deleting the portion relating to the costs 
of the 32nd defendant, 

On the question of Interest, we see xo 
eskon to differ frem the Subordinate Judge. 

ow ccmes the question relating to the 
appointment of three tuseessive Con mis- 
siohers by the First Court, As the prosedure 
followed by the lower Court appeared to us 
to find no support in Jaw, and as we were 
informed that the praetice followed in this 
€AEO ig typieal of what happens in valuing 
improvements i in almost every Malabar suif, 
we think it desirable to express our empha. 
tic disapproval of the course followed, What 
happened was apparently this: at first a 
Commissioner wes ‘appointed to make the 
valuation. His evrdelusions were objested to 
by. both the parties. Thereupon the first 
defendant asked for the sppointment cf a 
second Commissioner. “The plaintiff con. 
sented to this eourae. ‘Once again, objestiorg 
were raised to the report. A third Com. 
missioner vas appointed with the consent of 
the parties. He rent in his report and 
valuation, Again objestions were raised. 
The Munsif then said that he preferred the 
valuation of the frst Commissioner es he 
was a respectable Vakil, and the Subordinate 
Judge has agreed with him, 

This prosedure seems to us tole wholly 
wrong, Ordinarily when the report of a 
Commissioner is objected ta, the Court should 
hear the objeetions in open Ocurt and deeide 
with the aid of such evidenee as it may 
take whether the valuation should be varied 
and, if so, in what direstion. This is the 
obvious duty of the Court, . There may ke 
eacea in whieh tbe Commirsioner had so 
totally misconeeived his duties as to render 
his report and veluation useless as a basis 
for a ceeision, Jn sueh ences, no doubt, a 
new Ccmmirsioner may be appoirted, This 
would mean that the old report ard valuation 
vere svgciseded, Brt to regard the reports 
5 


and valuations of the three Commissioners 
as &vailable data from whieh the option of 
the Distrist Munaif to shoose any one of 
them is to be exereired is opposed to every 
prirciple governing Courts in auch matters. 
It means that the Court abdieates ita 
funetion of dec'ding the matter on hearing the 
objestion and reserves to itself the privilese 
of selecting one of the reports as its decision. 

It certainly encourages a haphazard and 
careless selection of Commissioners. [t sub. 
jeets parties to unnesseary and avoidable 
expense, and ensumbers the resords with 
nselee8 papers. In ouropinion this prastise 
should he put an end to at rnae. We want 


it to be d’stinetly understood that the filing 


of objections to a report is no gr»und for 
appointing another Oommi:sioner, and that in 
all eases where a sesond Commissioner is 
appointed to do the same work, the rewon 
for adop'iug such a course must ba recorded 
in writing to enable the Appellate Court to 
see whether the judicial discretion has been 
properly exereised. 

In the present ease in law there ia 
only ore possible meaning that ean be 
attached to the procedure followed. It must 
be aseumed that the Court regarded the work 
done by the first Commi: sioner to ba so bad 
as to entail the rejestion of his report, aud 
that with the consent of the parties it 
appointed a.sasond Commissioner. Similarly, 
it must be taken that the Court rejected the 
second valuation also and aeked for a third 
valuation from -another Ocmmissioner to 
whieh tbe parties sopsented. In this view, 
the District Munsif was not justified in 
regarding the first valuation as still alive 
and in basing his judgment upon it. What 
he ought to have done is to hear objections 
to the third valuation and report in open 
Court and to deside whether any and if so 
what modification should be made in that 
report taking evidenee if necessary. We 
must now direct the Subordinate Judge to 
do this. He will pass a fresh award regard. 
ing the value of improvements claimed by 
the first defendant in the light of the above 
observations and sumbit fresh findings there. 
on to this Ocurt in six weeks. Seven days 
for objections, 

In sompliance with the order contained in 
the above judgmen: tbe Subordinate Judge of 
Ottapale m submitted the-fcllowing 

FINDING, -—In this case the District Munsif 





Vel. LX Viti] 


“INDIAN CASS: : 


- 


4014 


KUTBIRAVATTATH EONGABBERI MOKSEATH TOTTAMMA t, SUBRAMANITAN, 


valued improvements in acsordanca with the 
acsount of the firat Commissi ner while three 
sommissiocs had been issued in all. His 
eonelusions were substantially asaeptel by 
my predesessor.in-offies, Mr. Kannan. In 
Besond appeal, it has been held that only the 
result of the third and last commission 
should be taken into asesunt and the appeal 
has been retinàndel in order that a fresh 
finding may bs submitted on the question of 
the value of improvaments elaimed by the 
first defendant on the suit properties in the 
light of the observations contained in their 
Lordships’ judgment and taking evidense if 
necessary. 

2. The matter has been tried and heard 
in ascordance with the order of remand. 
For the defendant no fresh evidenca has basen 
produced. The plaintiff has re-salled his 
10th witness and examined him. He has 
also examined one of two of the Vakils to 
whom the third commission was issued by the 
Distriet Muvaif. 

3. For the plaintiff the Commissioner's 
.8e0?unt is objested to in reipsat of four 
itema:—(1) the Pathayaoors or building; 
(2) fruit trees; (3) trees classad as fire wood; 
(4) a tank. 

4 Before dealing in detail with the points 
. raised, a few general observations may be 

sumbitted. Although the plaintiff has made a 
. show of objestion to theCommifsioner’sarcount 
.the state of the resord stands where it was 
before the remand Tho first Commissioner 
who was originally examined as the plaintiff's 
10th witness has agaia been examined. Bat 
his evidense does not earry the matter any 
further. Mr, Sesha Aiyar, one of the two 
Vakils appointed under the third eommission 
warrant, has now been examined. Bat the 
result proved eo disappointing to the plaintiff 
that he did not wish to examine the other 
Vakil, Mr, A M. Narayana Menon, who was 
the joint Commissioner with Mr. Sesha Aiyar. 
I may state that the evidenee now produced 
does not materially shake the general sorreet- 
ness of the account submitted by thess Com- 
missioners, 

5, The first point argued was with refer 
ence to the bnilding in the Kalam. The 
plaintiff's V akil contended thatit is a v:ry 
old strasture the timber of which in pacts 
had become desayed and that the dedustion 
of 10 per cent, from its value made by the 
Commissioners is far too low and that there 


shonld ba a retuction of 25 par oont. at least, 
Tha valuo of the timbər as found by the 
Oommissionsr was also anbjested to atr/ctaras. 
Exhibits AA and E show that the building 


‘must have baen in existenos for more than 


90 yeara. The defendant's frat witness ad- 
mits that if was built in 1043 M. E, whieh 
corresponds to 1867, Tt is also not denied 
that in portions the timber has suffered by 
age. It is usual in eases of old buildings 
like this to allow a reduction of 20 to 25 
per sant, on the estimated value. I think the 
10 per eent. allowed is far too low in 
view of the eireumstancas appearing in the 
evidence and I would allow a reduetion of 20 
per cent. 

6. As regards fruit tress, trees fit for 
fnel, and the tank in question, I see no reason 
to think that the Commissioner's seeount is 
not right. Some arguments were adyaneed 
with regard to the priesof fuel, But I think 
Mr. Sesha Aiyer’s evidenes showasatisfaetorily 
that his estimate i8 a fair one. 

7. The matter whish, next after the 
Pathayapura, reasived most attentionat the 
bar, was the value fixed for tamarind treas in 
the property. The sonteution was that fruit 
bearing tamarind trees should not be inslnd. 
ed in the eategory of fuel trees. I eannot 
agree, CTheevidenee of the plaintiff's 10th 
witness shows that“the practica in all these 
eases of improvements is not to treat them aa 
fruit trees but only as trees G& for fuel. 
The Distriet Munsif refera to the prastisa and 
my experiense has been to the same effect, 
In my opinion, their valae should be only 
like the other trees classed as fuel. 

8. My fiading is that the third Commis. 
sioner’s acoount respecting the value of 
improvements is eorrest exeept that a 20 per 
cant reduation should be mada on the valáe 
of the Pathayapura building. 





This appeal came on for final hearing before 
their Lordships Sir William Ayling, Acting 
Chief Justise, and Krishnaswami Rao, J. | 

JUDGMUuNT.—As regards the slassifiea. 
tion of tamarind trees as frnit treea Mr, 
Srinivasa Iyengar is not in a position to 
eay that a reversal. of the lower Qourt's 
desision will favourably affeet his elien$ in 
the case and we do not, therefore, teal called 
upon to deside it, 

We actepb the finding of the lower Court 
A decree will ba drawn up in aseordanes 


LA 
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therewith. “The additional amount now 
allowed to defendant will boar interest af 
6 per ‘sent. per annum from the da'a on which 
plaintiff got possession.’ Six montha fron this 
date allowed: for payment,  No' costs in this 
Conrt. ' 

M.C.P. ' 


Decree modified, 
N.H, € 
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CALCUTTA HIGH COURT, 
APPEAL ` FROM APPELLATE DzcREs No. 1673 
or 1919, 


E Mareh 1, 1922. 


“Present ;—Mr. Tunta Greaves and 
Mr, Justieo Ghose, 
GOPINATH JALUA—Dersenpaint No, 2— 
AP? ELLANT 
rersus 
BHAJAHARI DAS ADHIKARI AND OTHERS 
Prammigs;—K AILASH CHANDRA 


MAITY— aFENDANT— A SFONLEN!3, 

Res judicata— Decision in rent-suit om question of 
title—Suit for possession oy receipt of rent - Limita- 
tion—Bengal Tenancy dct (Vill of lt88), Sch, LU, 
Art. 8, applicability of. 


The plaintif -brought a suit for a docree for 
possession of land upon a declaration that he 
was- entitled to receive rent at a certain rate 
from defendant No. 2 upon a finding and a declara- 
tion that the plaintiff was a tenant under defendant 
No. 1 in respect of the:land underclaim. The 
defendant No. 2 wason the land holding under 
defendant No.1 butthe plaintiff claimed ‘that he 
took a/settlement of the land from defendant No, 1 
and thab as a result of such settlement the defendant 
No: 2 waa bound to pay the rent to him which he 
had previously paid to the first defendant. Previous 
to the present suit, the plaintiff had unsuccessfully 
brought a rent-suit against the second defendant in 
which the'latter had put forward the defence that he 
held the land not under the plaintiff but under the 
first. defendant who was no party to that suit: 

Held, (QU that as the present suit wasnot a suit 
as between landlord and tenant, the special rule of 
limitation contaiued in Art, 3, Soh JIL of the 
Bengal "enancy Act had no application and tho 

neral law of limitution was applicable to the suit; 
E. 47: 00l L] . 

(2) that ae decision in the previous rent-suil on 
' the question of the plaint'ff's title did not operate 
as res judicata even though the question of title had 
to beinvestigated in that suit by reason of the fact 
that defendant Mo, 2 was previously on the land. 
[p. 474; col.1.] . 

Dwarkanath Roy v. Ram Chand Aich, 26 C. 429;3 C, 
W. IN; <66; 18 Jnd, Dec... N. gi.) 876 F. B.), followed. 


Appeal againat the desree’ of the Sabor- 
dinate Judge, Third Court, Midanpore, dated 
the 19th May 1919, affirming’ the doeres 
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of the Musif, Sesord' Court at Tamluk, dated 
the 30th Augnst 1917; 

FAOTS' appear from the’ judgment. 

Dr. &arot Chandra Bosak, (with bim Babu 
Makunda Behoré Mullick), for tbe Appellants. 
—Flsintiff had brought rent euit against 
defendant No 2. My defence was that I 
beld land under defendant No; 1 and not 
plaintiff. Defendant No. 1 is the superior 
landlord admittedly. Thesuit was dismissed 
on l7ih April 1913.. Appeal against that 
desision was also dismissed in Deeember 
1914. Plaintiff then instituted the present 
suit in 1916. He prayed for deeree for 
possersion npon à declaration of his title to 
rent at Rs, 20 15 per annum. The disputed 
fand with' other lands balonged to Dhananjoy 
who mortgaged 5 tighas to plaintiff No, 1 
and suksequently all the lands to Harakissen. 
A third mcr!gage was executed in favour cf 
Nitaiin respest of scme lands, Then there 
was.@ fourth mortgage in favour of Bhagabafi 
of scme lands inclading the disputed 
lands. Plaintiff No;l in execution of bis 
mortgage dec‘ee purehased the 5 bighas 
of land ard a perzoral decree for the balange, 
in execution of whioh he purehes:d 24 bighes 
ineluding the lards in dispute. The eecond 


“mortgagee brovght his suit and sold all the 


Janda whieh were purchased by defendant 
No. 1. Plaintiff’s purchase was in 1900, 
The suit by the seoond mortgagee was in 
1902, Plaintiff was -no party to it. There 
was a dispute between  opla‘ntiff- and 
‘defendant No.1 whieh was settled aceord:. 
ing to rlairtiff in this way that he would 
be recognised by defendant No. ! on’ pay: 
ment of arrears of rent, The plaintiff's casa 
is that tha Jand in dispute was not settled 
with p'aintiff, In the rent enit' defence 
plea wan upteld by both Courts. In thé 
present suit plaintiff does not seek to eject 
me, Subsequently, however, he wanted to 
amend the plaint by praying for ejeetment. 
That was disallewed by the First Court whiah 
decreed the suit. There was an sppeal and: 
a oross-objection by plaintiff regarding hia 
amendment. The eross-objection was dis. 
allowed and the apneal by ms was dismissed, 
The questions to ba desided are (1) whe: 
ther Art.3, Sahedule III of the Bengal 
Tenaney Aet applies to the oase and' (2) 
if so, whether two years wonld ran from the 
date of-‘the appellate judgment: Ari, 3, 
Sohedule III, preseribos two yoars from thg 


he ` ga aga a AE 
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date of dispossession. -I submit the present 
auit being one for possession and against the 
landlord Art.8,Sshedule LIT, of the Bangal 
Tenancy Aet would apply. As regards the 
Beaond question, see Hukum Chand Botd v. 
Pirthichand Lal Ohcwdhury (1) and Baa. 
sawmy Mudalt y. Valayuda Mudalt (2). There 
ithas been held that an appeal from the decree 
is à voluntary riek on the part of the plaint- 
iff and that limitation would run from the 
date of the judgment of the First Court, 
The present suit is more than two years from 
that dats. My submission is that the Courts 
ought to have held that the present suit 
was barred by res judicata, . In the previous 
suit the question desided was that plaintiff 
did not hold these lands from defendant. 
The Court below holds that defendant No. 1, 
not being a party to that suit that ques. 
iion does not operate as res judicii2, Refers 


to Dwarkanath Koy v. Ram Ohand Arch (3), . 


The reliefs sought in the two suits are the 
same, 

Mr.' S. O, Maity, Counsel (with him Babu 
Apurba Charan Mookerjee), for the Respond- 
ent, was not ealled upon to reply. 9 

JUDGMENT,—This is an appeal by the 
sesond defendant against a deeision of the 
Third Subordinate. Judge of Midnapore con-. 
firming a deeision of the Munsif. -The suit 
was-brougkt’ by the plaintiff for a deeree for 
possession of the lard upon a declaration 
being. made that he,is entitled to get an 
annual rental of Rs £0.15 from defendant 
No. 2 upon a finding anda deelarsiion that 
the plaintiff No, 1 is tenant under the defend- 
ant. No. 1 in respest of the land under 
elaim and the- second prayer involved a 
decree against the first defendant who is not 
an appellant before us. < 

The First Oourt decreed the. suit in part 
deslaring the plaintiff's title to the ka land 
in^suit, declaring him to bea tenant under 
defendant No, 1, and deelaring defendant 
No. 4 to bea terant on: the land at a yearly 
rent of Rs; 20-15 under plaintiff No. I, and 
the ‘desree yrovided that- plaintiff No. 1 


(1) 50 Ind; Ces. 444; 46 C. 870 at p. 678; 17 A. I. 
J. 514; 86 M. L. J. 607;:28 C. W, N. 721; 21 Bom. L, 
B. 6:25. 11919). M. W. N. 258;'30 C. L. J. 7126 M. L, 
TT, 181; 10. L. W, 416,48 I; A. 52..(P. 0). 

(2) 4 M. H. 0. B 266. l 

(3, 26 C. 428;.3 C, W. N, 266;- 18 Ind. . Deo, (3.- 8.) 
BIG (FB) C i i i 
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"Was io get possession of the plaint land 


through the defendant No. 2 and that he 
should bs entitled to realise rent at the rate 
mentioned above. The lower Appellate 
Court dismissed the appeal. There is evi- 
dently a mistake in the. judgment of the 
Subordinate Judge when he says," the 


eross-abjestion is decreed without eosts; " for 


the ercss-objestion was clearly rejected by 
him as appears from page 27 of the paper- 
book. lt appears that some years ago, the 
plaintiff sued defendant No, 2 for rent.in a 
rent suit and defendant No.2 in that su't 
put forward the defenca that he held the 
land not under the plaintif bnt, under 
defendant No. 1. It appeara that da. 
fendant No, 2 was on the land holding 
under defendant No. 1, bat the plaintiff 
elaims that he took asattlemens from defend- 
ant No. lof the land, and sonsequently from 
saeh settlement the defendant No. 2 was 
bound to ray the rent to bim which he had 
previously paid to the first defendant. It 
appears that aerta'nly one, if not two, dearees 
for rent had been ob'ained by the plaintiff 
against the sesond, defendant b:fore the 
rent suit now under consideration was brought, 
At paga 26 of the paper-book we find it 
stated, that after the elosa of the litigation 
with one Dhananjoy, the plaintiff sned defend- 
ant No. 2 for rent of this partienlar land 
and obtained a deoree at the admitted rate 
of rent in 1906. However, in spite of this 
the rent suit was decided against the plaints 
iff the Trial Court dismissing the suit on 
the 17th April 1913, an appeal was preferred 
by the plaintiff against the decision of the 
Trial Court which was dismissed on the 4th 
December 1914, This suit was commenced 
on the sth July 1916 and two points ara 
urged before us on behalf of the appellant, 
First of al), he says that the claim is barred 
by limitation and that the special period 
of limitation provided by Sohedule III, Art. 3 
of the Bongal Tenancy Act applies, that 
is to say, the two years’ rule ,of limitation, 
and he urges that the time began to run, 
not from the desision of the appeal 
on the 4th Desember 1914, bat from the 
decision of the First Court on the 17th April 
19i3 and, sonsequently, he. contends that 
inasmuch as the present suit was eommenc. 
ed on.the 8th July 1916, it is barred by 
limitation on the assumption that the special 
period of limitation providod by the Bengal 
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Tenaney Ast applies. Secondly, it is ssid 
that between the sesond defendant and the 
plaintiff the rent suit operates as res juli- 
caía, so faras the olaim against the sesond 
defendant issoneerned. What is said is this, 
that having regard to the fact that the 
2nd defendant mas not settled on the land by 
the plaint.ff but had previously been on the 
land, 16 was ne:essary for the Oourt to go 
into the question of the title of the plaintiff 
which the plaintiff elaimed to derive from 
the defendant No.: 1 and, consequently, it is 
said that although the judgment in the rent 
suit may nob operate as res judicata as far as 
the defendant No. 1 is eoncerned as he was 
not a party to the rent suit, yet as regards 
defendant No. 2, ss the question of title was 
gone into, the matter is res judicata as between 
him, the second defendant and the plaintiff, 
Sio faras the first point is concerned, we do 
not think that, this (in spite of the argument 
addressed to us) san be deemed to be a suit 
to which the provisions of Sshedule III, 
Art, 3 of the Bengal Tenanay Aet apply, 
that isto ray, itis not a suit to resover pos- 
session of land elaimed by the plaintiff within 
the meaning of Art: 3; shortly stated 
it is not a suit as between landlord and 
tenant ao as to bring it within the provisions 
of that Article, The result is that the 
point raised with regard to limitation does 
not srise. The appellant is, we think, perfest- 
ly eorrect in sayiag that if Art, 4, Schedule 
Ii, applies, time will begin to run from the 
‘decision of the First Oouct, But of cou se, 
this ismerely a matter of academia interest 
if, as we hold, Art. 2, Schedule IIL has no 
application and the general law of limitation 
applies. i 

So far as the question of res ju ticata is con- 
cerned it seems to us that this argument ia 
&oneluded by the decision in the ease of 
Dwarkanath Boy v, Bam Ohand Aich (3) and 
we think that this decision direstly covers 
the pressnt case, and in £0 saying we are 
not unmindful of the reasons whereby the 
learned Vakil sought to dsv-inguish this 
decision from the present case, namely, that 
as the defendant No. 2 was previously on the 
land the question of title had to be invesigat- 
a the result both points fail and this appeal 
is dismissed with costs, ; 

lt is pointed ont by the learned Vakil for 
the appellant that the deeree of the lower 
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Appellate Court must be. modified to this 
extent so that ih may appear that the.eross- 
ebjection was in fast rejesied, we so modify 
the deeree, am 


B. N. | 
Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ! 
MieCELLANROUS ÁPPZaL No. 20.B 
or 1921. 
March 23, 1922. 
. Present;— Mr. Kotwal, A. J. C. 
Musammat UAXMIBAI —APPBESLLANT 
cterstus 


Khan Sahib ABDUL KADIR—Bespo «pg er, 

Guardians and Wards Act (VIII of 0890), 5, 7—Minor 
—Guardianship of  property—Relatives desiring 
appointment of somebody else—Mother, claims of, if 
can be ignored, , 


The bare desire of the relatives of a minor that 
some person other than the mother should be 
appointed a guardian of his property is nob a 
enfficient reason for depriving the mother of her 
recognised claim to be the guardian of her. minor 
child's property, if she is otherwise fit to be ap. 
pointed as such by her character and capacity. 
| p. 475, col. 1.] 


Appeal from an order of the District 
Judge, Amraoti, dated the 13:h May 1:21, 
in Missellaneons Judieial Case No. 90 of 
1920. < 

Mr, D. T. Mangalmuris, for the Appellant. 


JUDGMESNT,—The Distriet Judge . has 
found that the allegations made against 
the appellant that she was mismanaging 
and wasting the property, that she was 
unchaste, and that she lad ill-treated one 
of the minors have not been enífisiently 
established. He has also held that the 
applicant was not a fit person to be 
appointed the guardian. He. has, however, 
appointed the Official Receiver a guardian 
of the property of the. minors He states 
his grounds for making this appointment as 
follows: ,  . ) 

"The other relatives of ihe minors wha, 
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appeared state that a guardian should be 
appointed by tha Court, and I think that 
a guardian of the property should be so 
appointed,” 

All tha’ these relatives had urged before 
the Court was that the property was being 
wasted. The District Juige found thatthe 
charge of mismanagemont and waste was 
not established, In vwew of this finding 
all that we are loft with and all that the 
Diatriet Judge has acted upon is the bare 
desire of the relatives that some person 
other than the mothershonld bs appointed, 
This is not asufficient reason for depriving 
the widowed mother of .her recognised 
elaim to be the guardian of her minor 
ohildran’s property This appeal is not 
opposed by the guardian appointed by the 
Distriet Judge. The mother is herself 
willing to bs appointed guardian and as 
. ib is not found that she has unütted by 
her character and sapacity or by her 
previous relations with ths minors’ property 
to be the guardian of that property, or 
that her appointment will not be justified 
in the interests of the minors, I hereby 
appoint her guardian of the property of 
the minors, and remand the ‘case to, the 
District Judga’s Court for sueh astion as 
may bs deemed nesessary ander cestion 34, 
Guardians and Wards Act. I make noorder 
as to costs. 


“GR D. & N. Hy Case remanded. 


CALCUTTA HIGH COURT. 
ArPEAL FROM APPEL: ATR DEOREE 
No, 1895 ar 1918. 

February 23, 1922. 

Present :— Mr. Justice Newbould and 
Mr, Justieo Pantcn. 

MEA HOSSAIN KHAN anv OTHERS8— 
PLaINTIFES AND MAKRAM KHAN AND 
OTHERS — DXFENDANTA—APPRLLAN'TS 

| — UEISUS 
SHEIKH SAMIR AND OTHERS — 
' D&rENUA-TR— RE PONDENTS 
' Appeal—Preliminary decree, appeal agatnst—Final 
decree, passing of—Qourt, jurisdiction oj, to decide 
eppeat, if affected, | - : 
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There is a difference between cases where the 
final decree is passed before an appeal against 
the preliminary decree is preferred and when it 
is passed after the appeal is preferred. In the 
latter oase the Court is not deprived of its juris. 
let to decide the appeal which is already be- 
ore it, 


Appeal against a decree of the Additional 
Subordinate Juige, Mymensingb, dated the 
20th Mareh 1938, reversing that of the 
Munsif, Second Court at Netrakona, dated 
the 29th January 1917. 

FAOTS appear from the judgment, 

Babu Birendra Kumar De, for the Appel. 
lants,— The other side too appealed to the 
lower Appellate Court against the preliminary 
dearee after the final decrea was patsed, so 
their appeal too should fail and the final 
desree will stand. The preliminary objestions 
taken by my friend are highly technieal, 

On the merits, refers to Batkuniha Nath 
[Kulada Prosad] v. Ramanand Patnaik (1). 
The Appellate Court is ineompetent to enter- 
lain an appeal against a preliminary desree 
after the passing of the final decree. The final 
deeres stands. The other side ought to have 
appealed against the final decree also. 

Babu Annada Oharan  Karkoon, for the 
Respondents,— Refers to Nestarinee Dabee v, 
Rat Mohun Biewas (2). I speeially rely on 
the ease reported as Nisiarinee Dabee v. Rat 
Mohun Biswas (2). 

The appeal against the. preliminary deerea 
was filed before the judgment granting the 
final deeree was delivered. 

Babu Birendra Kumar De briefly replied. 

Babu Brij Mohan hajomdar, for the Deputy 
Registrar, 

JU DGMENT.—In this appeal several pre- 
liminary objestions have been taken, but we 
do not think it nesessary to sonsider them as 


we hold that the appaal fails on the merits, 


On the merits the only point taken was 
that the lower Appellate Court had no 
jariadiction to hear the appeal against a 
preliminary desree in a partition suit after 
tbe final decree had been passed in that suit, 
Reliance is placed on the ease of Ba?kuniha 
Nath! E ulada Prosad j v, Ramanand Patnaik (1). 
But the faeta of the present case are similar 
to tbcsa of the casa of Nistarines Dabee v. Ras 
Mohun Biswas (2). Inthe report in Bai- 


(1) 61 Ind. Cas, 923; 25 C. W. N, 776; 83 C. la J, 
(2) 20 Ind, Cas. 576; 18 C. L, J, 214, . 


476 

HiZARILAL 0, HAZARIMAL, 
kuntha Nath [Kulada Prosad) v. Ramanand 
Painazh.(2) there seems to be an error in the 
referenee to the ease of KhiroJamogs Dast v. 
Adhar- Ohandra Ghose (3). Obvionsly the 
eate meant to be distinguished was that 
mentioned above Nistarinee Dabe: v, Rat 
Mohun Biswas (2). As pointed out- in 
that oase there is a differences between oases 
where. the final deeree is passed before 
the appeal ia. preferred. snd whera it 
is passed after the appeal ia preferred. In 


the present ease the appeal against the pre-- 


liminary decree was filed. on the 21st March 
1917 and the judgment granting the final 
deerea was delivarad cn the 2nd June 1917. 
Following the case of Adstarinee Dabes v. Rat. 
Mohun Biswas (2) we hold that the appeal 
to the ,lower Appellate Court was come, 
petent. 

This being the only point taken on behalf 
of the appellants this appeal must. be dismiss» 
ed with costs, 

N, H. - 

Appeal d'sntssed. 


(3) 21 Iud, Cas. 516; 18 C, L, J, 821. 





NAGPUR JUDICIAL . COMM SSIONER/'S 
COURT. 
First Civi A ppean No. 64 or 1921, 
August19,1922, —. 
Present :— Mr. Kotwal, A. J. C. 
HAZARILAL-~Dacree- Hotar 
— ÁPPELLANT . 
versus 
HAZARIMAL-—JupauExT-Dzsroa 
— RESPONDENT,. 
Decree, mortgage, for foreclosure of village—Khud- 
kasht fields specified —Decrec- holder, whether can claim 
field not specified, 


If a mortgage-decree foreolosiug & village spevifles 
` particular ,kitudkasht fields by -their number and. 
does not refer in a general way to lands held in 
khudkasht right it ia not open to the decree-holder 
to claim a particular field not specified in the decree. 
[p. 477, col, 2.] 


Appeal against the deeree of the Distrist 
Judge, Obhindwara,dated the 16th June 1921, 
in Civil Suit.No, .35 of 1916. 

Messrs. B. R. Fandharker and V. V. Chitale 
for the Appellant, 


Mesars, M. Gupta and A, F, Ehare, for the. 


Respondent, 
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JUDGMENT.—The Appellant, Hezarilal, 
obtained a preliminary foreclosure decree upon 
two mortgages against eertain mortgagors and 
the respondent,  Hazarimal, an attaching 
creditor of the mortgagors. Ona item of 
tha property ineluded in the decree was 
a 2/3rd interest in Mouza Sarra with: all 
rights exospting eultivating rights in sir. 
This dearee is dated tha 15:h January 1917. 
During the pendeney of the suit Hazarimal 
purehased the mortgaged property ia austicn 
on the 30th Novebmer 1916, Oa the 12th Jane 
1917. Hazirimal took a surrender of the 
otcupaney rights of the mortgagors in the 
str land of Mousz Sarra and on the 45h 
July 1917 leased the land which, it is.aon- 
tended, had basome khuikasht to his wife, 


Falaba', An appoerl was fled in this 
Court frcm -the mortgage-decrsee. In ihe 
sppellate deeree whieh is dated the 7th 


September 1917 the description of .Mowzz 
Sarra was altered co that it stood as 
follows: 

“Entire malguzas? of Mouza- Sarra, Pra- 
gana aud Tahsil Amarwara, Distrist Oh- 
hindwara, No. 805, Thak bast No, 698, area 
689.19 acrem. Jama Rs. 316.7.0 including 
eesses with the jungle, mango, mango-gro;es, 
mahua, tendu, jalkar, bankar, phal ar, phul kar, 


: wells, tanks baolis, eultivated and uncultivated 


lande, eto., appertaining to the village and 
with allrights, tenaney and proprietary, and 
khudkasht Nos. 61-2, 69 3, 83-1, 83-4, 98,99, 
100, 37 4, 63 2, 63 7, 34.2, 63.5, 63.6, 51, 
37 5, 49, 59 2, 61 5, 63 10 ‘aud 104. c, total 
area 19: 27 asror, whish exist at present and 
may exist hereafter, exespt the s land." 
On the 26th April 1918 a final deeree 
was passed in whish Mouza Sarra is de- 
soribed as in this Court/s desree, On the 
10th September 1919. this Court. amended 
ii deeree by substituting the : expression 
“exeopt the cultivating rights in str land” 
for "except the sy land" in the schedule 
of property attashed to the dec-ee. On 
the 30th October 1919  Hazarilal “was 
put in possession of the mortgaged prop. 
erty including --field No, 23 whish was sir. - 
Hazarimal objested to the possession of 
this field being given to the deerae holder 
and his objection was alle wed: on appeal ta 
this Court on the ground that sander the 
final .desrae as if,stood at the time of the 


-exesution. the desrse; holder ‘was not entitled 


joflelaim poesossion of this field, "This judgs . 
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‘ment is dated the 24th February - 1921.- 


On the 16th August 1920  Hazarilal had 
put in an applisation for amendment of 
the final desree by substitution of the ex- 
+ ét 7 . . a 
pression exeopt the aultivating rights in 
sir land” in plase of '"exeept the sr land,” 
8) 88 to bring if into conformity with the 
preliminary decree of this Court. This applica- 
tion was allowed by the lower Ocurt and the 
nesessary amendment was made on the 
14th "May 1921. Oa the 8th Marah. 1921 
Hazarimal had applied to the lower Court 
for restoration of the fiald. This applisa- 
tion wes oppored by  Hazirií'al on the 
ground that having got the final deerse 
amended in conformity with the prelim‘nary 
deerea he was entitled to: retain possession 
as only cultivating rightsin sir were exelud- 
ed and not sr land, Hezarilel admittad 
"before the lower Court that the field had 
become khudkasht of Hazarimal. The lower 
Oourt held that if the fisld was khudkasht 
it was not mentioned in the decree as it 
stood and if it was str the deeree-holder 
was not entitled to physical possession ag 
‘tthe cultivating rights in sir were exeluded 
from it. lb directed res'oration of the field to 
Hazarimal, After the amendment of the final 
decree H:zarlil applied to be formally put 
in possession of the: fell, His application 
‘was rejesíed on the 16th June 1921 in 
‘view of the order dated the 14th May 
1921 restoring pcessession to Hazarimal, 
Hazarilal appeals from both these orders, First 
Appeal No, 64 of 1921 is from the order 
dated the 16th Juae 1921 refusing to put 
Hezirilal in possession of the field and first 
Appeal No 85 of 1921-i& from the order 
dated the 14th May 1921 restoring possession 
to Hazarimal, 

It is contended that the land having becoms 
khudkasht when Hezarimal got a surrender 
of the ex-proprietary tenant right on the 
12th June 1917 Hazarilal was entitled under 
the decrre to its possets'on along with the 
village even. though it was not mentions 
ed by number in the deeree and that in 
any cise it was eovered by the general 
‘words "which may exist hereafter.” Ag 
regarde the.latter part of the sonstention 
it must be said that the -werds “whieh 
may exist hereafter," if they are held -to 
be applicable, as contended, to. the kAud- 
kasht numbers mentioned immediately be- 
fore, :do- not. express any..elear idea, , It is 
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difüenlt to understand to whatan expression 
like ` Field No. so and so which may exist 
hereafter” can refer. So long as the decree 
stands worded asit is, this expression ean- 
not help the deeree holder in his present 
elaim. As regards the first part of the 
contention that ell kAudkasht land goes with 
the- village, if the deeree had not apeeified 
partieular khudkasht fields, this field as khud- 


kashi could have been elaimed by Hazarilal. 


Buf since the deeree specifies the khudkashé 
fields by their numbers it seema. to me 
that it is not open to’ him to elaim one 
that is not so specified, The deeree doen 
not refer in a general way to lands held 
in khudkasht right as it does to tenancy 
and proprietary rights. Again although the 
feld is said to have besome'/ khudkashi 
before the preliminary deeree of this 
Court was amended, no attempt was 
made to have it ineladed: in the list of 
khudkasht fields at that bima, It seems 
to me that on the desree as it stands 
Hazarilal is not entitled to elaim field No. 
23. Both ‘the appeals fail and are dismissed 
with eos!s. Pleader’s fee’ Rs, 20 in each 
appeal, 
G. R D. 
Appec la: dismissed. 
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CALCUTTA HIGH COURT. 
APFEAL FEOM APPELLaTE Deczre No, 
1765 or 1919. 

Marsh 15, 1921, 

Present :— Justise Sir N. R. Ohatterjea, Kr,, 
and Mr. Justise Suhrawardy. 
BANKA BEHARI GHOSH-—DzraspANT— 

APPELLANT 
versus 
MADAN MOHAN ROY—— PLAINTIFF — 
RESPONDENT. 
Landlord and Tenant—Third person, suit for possess 


sion by, against tenant—Landlord not party to suit— 


Decree for possession by receipt of rent—Subsequent 
rent suit by landlord— Tenant, whether entitled to 


‘deduct rent paid to third person—Title paramount, 


eviction by, what is— Physical dispossession, whether 


mecessary Landlord's covenant for quiet enjoyment, 


meaning of-—Tenant, whether entitled to be indemnified 
against acts of ‘strangers—Transfer of Property Act 


(IV of 1882), s, 108 qc). 


- Eviction by title paramount means -eviction by a 
title superior to the titles both of lessor and lessee 
‘against which neither is enabled to make a defence, 
[p. 479, col, 2.] 
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To constitute eviction by title paramount it is not 
necessary that there should be a forcible expulsion 
of the tenant, nor is it necessary that the tenant 
should actually go ont of possession, and if, upon a 
claim being made by a person with title paramount, 
the tenant consents by an attornment to such person 
to change the title under which he holds or enters 
into g new arrangement for holding under him, this 
wil be equivalent to an eviction and a fresh taking. 
But an eviction, whether actual or constructive, must 
be by a party having a good title. |p 479, col 1.) 

Section 10“, clause c) of the Transfer of Property 
Act, provides for an implied covenant to the lessee 
to hold a lease without interruption and the 
clause is wide enough to include disturbance of 
possession by a person with a paramount title. 
But it does not include a case of disturbance by 
persons having no lawful title or right of entry. 
f p. 480, cola. 1 & 2.) 

“The plaintiff let out a certain plot of land to the 
defendant who obtained possession ‘and was in 
possession, when a third party S. brought a suit for 
possession against him -alone fora portion of that 
same land and obtained a decree for possession 
by receipt of rent. In a suit by the plaintiff for 
rent the defence was that the defendant had 
been ejected from a portion of the land by a title 
paramount and that he was, therefore, entitled to 
8, proportionate abatement of rent : 

Held, (1) that, although S. had obtained a decree 
against the defendant, it could not be said that he 
had got a title superior to that of the plaintiff who 
was no party tothe suit brought by S, and had no 
oppurtunity of showing that he had atitle to‘the land 
and that, therefore, the defendant was not entitled 
to abatement of rent; [ p. 479, col. 2: p. 490, col. 2 ] 

Rani Dassi v. Asutosh Roy Chowdhury, 6 Ind. Cas, 
208; 15 C. L.J. 810 and Noortjan Sardar v. Bimola 
Sundari Guptya, 18 Ind, Cas. 87; 18 O. W. N. 552, 
distinguishad. 

(2 that the plaintiff, having once put the defend. 
ant in actual physical possession of the land, was 
not bound by any implied covenant to restore the 
defendant to possession unless ib was Shown that S. 
had V HE superior to that ofthe plaintiff, [p. 479, 
col,- t; : 

Obiter: — The express covenant for quiet enjoy- 
ment without any interruption or disturbance by 
the lessor, his heirs or assigns, even though fol. 
lowed by the words “or by any other person or 
persons whomsoever, does not extend to the un- 
lawful acts of third persons having no title. [p. 479, 
col, 2; p. 480, col. 1.] 


Appeal against the deeree cf the Distrat 
Judge, Nadia, dated the 3lst of May 1919, 
affirming .that of the Subordinate Judge 
of that District, dated the L3th of Veacmber 
1917. 

Babas Brajalal -Ohurerbutty and Sust? 
Kumar Bose, for tha Appellant. 

Babus Mohendra Nath Roy and Hemendra 
N«th Sen, for the Respondent. : 

JUDGMENT,—This appeal arises ont of 
& gnit for gat. The defesca was that 
the defendant had been ejected from 5 
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portion of the land by a title paramount 
and that he was, therefore, eatitlel to a 
proportionate abatement of rent. i 
It appears that tha Administrator-Ganeral 
of Bengal reprasenting tha estate of Kromar 
Indra Chandra Singha Babadar brougnt a 
suit for possession in rezpect of the land 
the rent of which ia in dispute in the 
present suit, and eertain other lande, 
against certain persone reprerenting the 
estate of one Haripada Shaba and who 
m y be referred fo in this judgment as 
the "Shahas". He claimed the land as 
appertaining to his estate Sajapur, The 
Sahas cla‘med the land as appertaining to 
their village Juranpur. The suit, however, 
was deereed and Madan Mohan Roy (the 
plaintiff in the present suit) purchased 
the decree and the daeere'al land from the 
deeree-holder, and in ex-cution of the 
deeree cb'ained delivery of possession of 
the land through Court. While in khas 
porsession of the decretal land he let out 
274 bigkas ont of the same to the defendant 
in 1903. Subsequently, however, tbe 
Government settled a portion of the lands 
of whieh the rent is slaimed in this suit 
together with certain other land as re fcrmed 
land (bed of a river) with the Shahas on 
the Ist April 1903. On the atrength : of 
that settlement, the Shahas brought a anit 
for resovery of possession of same lands 
ineluding a portion of the land for whish 
the rent is in dispute, against the defend. 
ant, Banka Behari Ghose alone. Banka‘in 
that suit, among other defence, ret up the 
title of the present plaintiff, Madan Mohan 
Roy, and also pleaded that the latter 
ahonld be made a party to the suit. This 
was disallowed. Tha Court, however, held 
tbat the defendant was a bona fide tenant 
and should not be ejrc'ed. The Sahas 
were, aseordingly, given a deoree for pos» 
session by reseipt of rent from the defendant 
in respest of 131 bigkas in May 1912. 
There was an appeal and a second appeal. 
and ultimately tbe deerse of the Court of 


‘first instance was upheld. 


The present snit wasinstituted by Madan 
Mohan, the plaintiff, for rent in respeo: of 
the 279 bighzs of land which was let out 
by him to tha defendant, Banka  Behiri, 
who pleaded that thereshould be au abats- 
ment of rent in respect of 181 beghas of 
land, with regard to which there was & 
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deeree obtained by the Shahas against him. 
Tha Courts below have some to the 
eonslusion that the defendant was not 
entitled to claim abatement of ren”, as 
the defendant .was not dispossecaed, and 
the rlaintiff was not a party to the svit 
upon whieh the defendant relies in olaim- 
ing &batement of rent. The defendant has 
"appealed to this Ccurt and two questions 
“baye been raised on his behalf. The first 
is that it is not necessary that the tenant 
should be physieally dispossessed by a 
person: having a title paramount, and 
sesondly, that i$ was not nesessary that 
‘the plaintiff should Lave.been a party to 
the: desree in the previous suit which 
resulted in eviction, in ‘order to entitle 
the defendant to claim abatement of 
rent, 


So far as the first contention is con- 
cerned, i$ is true that a forsible expulsion 
is not neeessary, nor is it nesessary that 
the tenant should actually go ont of pos- 
session, and that if, upon a claim being 
made by a person with title paramount, he 
eonsents by an attornment to sueh parson to 
shange the title under whieh be holds or 
enters into a new arrangement for holding 
under him, tbis will be equivalent to an 
evietion and a fresh taking See Foa on 
Landlord and Tenant, 4th E:ition, 169. But 
an evietion, whether aetual or construetive, 
must be by a party having a good title, 
There is na doubt that the Shahas obtained 
a desree against the defendant. But that 
is not suffisient to show that tbey had a 
title superior to that of the plaintiff of the 
rrecent suit. The learned Pleader. for the 
appellant relies upon the ease of Rant Dani 
vi Asutosh Roy Ohowdhury (1) and the care 
of Noorijan Sardar v. Bimola Sundari Guptya 
(2). In the first ease no question of the lessor's 
title was in seontroversy. It was assumed 
for the purposes of the judgment that the 
lessor had no title. It was a suit by a 
leseee for abatement of rent against the 
lessor, sud the only question which the 
Ocurt hed to sonsider was what was the 
quabtity of land for which the tenant could 
claim atatement of rent. There was no 
suggestion in that case that the person who 
diepossessid ihe plaintiff in that suit was 


(1) 6 Ind. Cas, 206; 16 O, L, J. 80, 
(2) 18 Ind, Cas, 87; 18 0, W. N, 652, 
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not a person having a title paramount. [n 
the sesond ease cited above, the dseision weg : 
that where a tenant i« indaced tn attorn tn 
the suoerior landlord by an offer to aesept 
a reduced reat the doetrine of guri. 
eviction does not apply, and in the course of 
their judgment, the learned Judges refarred 
to the general prinsiple enuneiited in Foa 
on Landlord and Tenant, 4.h Elition at 
page 169. The ques:ion which wa have to 
decide in the present ease was not dealt with in 
either of the eases sited abawa, 

In the ease of Neale v. Mackenzie (3) 
Lird Denman, O. J., observed that eviction 
by title paramount means ‘evietion by a title 
superior: to the titles both of lessor and 
lessee; against whieh neither is enabled 
to make a defense." Here although the 
Shabas have obtained a decree against the 
defendant, it eannot be said tha: they have 
got & title eup:rior to that of the presant 
plaintiff who was no party to that euit, and 
had no opportunity of showing that (heP) had 
got a title to the land, 

It is found in the present ease that after 
the plaintiff had ob:aincd delivery of pos. 
session through Court, he was put into khas 
possession ofthe land in suit and he then 
let out 279 bighae to the defendant, The 
defendant obtained possession and waa in 
possession, when the Shahas brought the suit 
against him alone and obtained a deeree. Wa 
do not think, under the sircumstanses, that 
the plaintiff was bound by ary implied 
eovenant, which the learned Pleader for the 
appellant set up to restore the defendant to 
possession unless it is shown that the Shahas 
have a title superior to that of the plaintiff, 
We have been referred to «e:tain passage 
from Redman on Landlord and Tenant, 
7th Edition at page 263 where the learned 
author says: "Any proceeding in a Oonrt of 
Law interfering with the title and posses. 
sion of the land amounts to & breach ofa 
covenant for quiet enjoyment, e. g., an action 
of ejestment or for trespass.” But the pro. 
position is qualified by the worde "by a 
person having a lawful title." See also 
Woodfall’s Law of Landlord and Tenant, 
19th Edition, c12, where i$ is stated: "The 
exoress aovenant for quieb enjoymant with. 
out any in'erruption or di turbance by the 
lessor, his beirs -or assigns, even taough 


3) (1886' 1 M, & W, 747; 2 Gale 174; 6 L, J. IN, g,) 
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followed by the words ‘or by any. other 
. person or persons whomsoever, does not 
extend to the unlawful aets of third persons 
having-no title. The law will never adjudge 
that the lessor covenants against the wrong- 
ful aeta of etrangers, except where his covenant 
iB express to that purpose, for the law itself 
‘does defend every man egainsá wrong, and 
therefore; thongh one warrants land to 
another expressly (or sovenants for quiet 
enjoyment generally) yet he does not defend 
agsinat tortious entries,” 

The learned Pleader for the appellant 
referred to & passage in Redman that the 
landlord is allowed to come in, in order 
to Bhow that he has a good title, and to 
maintain the possession of the lessea, 16 
is not atated, however, that the landlord is 
bound to «ome in a enit brought against 
the lersee by a person who bas nnt a superior 
title, There is also no authority for the 
eoniention raised. on behalf of the appellant 
that where a third party has obtained a 
decree sgainst the lessee the onus is shifted 
on the landlord to prove that sush a third 
party has got no title. 

In the oase of  Mukiar -Ahmad v. 
Rant Sundar Koer (4), it was pointed out 
that sestion - 108, eleuse (c) of the Transfer of 
Property Act, provided for an implied so- 
venant to the le:see to hold a lease withcut 
interruption ard that the clause was wide 
enough to. inelude disturbanse of porsersion 
by a person with a paramount title. It 
was also observed that . even before the 
Transfer of Property Act it ,was held that, 
- in “the absense of an express agreement to 
the eontrary, a landlord is under an implied 
obligation to indemnify the tenant. against 
ouster or disturbance in his possession by 
his own acta or by the asts of those who 
elaim under or have paramount right to him 
but not against the wrongful acts of strangers. 
The same view has been taken of the sestion 
in Shepherd.and Brown's notes to sub-seetion 
(c) of section 108 of the Transfer of Prep- 
erty Aat at page 404, 7th Edition. There 
it was pointed ont: "The covenantin the 
unqualificd form followed in the sec lon overs 
the «ase cf the superior landlord, or other 
person eleimirg by title paramount, exercising 
power of re-entry or otherwise disporssssing 
the lessee. But it does not inelude a case 


(4) 19 Ind, Cas, 815; 17 0, AW. N, 960. - " 
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of disinrbanee- by-persons -baving no- lawful 
title or right of entry”. Wedo not think, 
therefore, ‘that there was any sovenant fo 
protect the tenant from persons: baving 
no ‘titla superior to that of the plaintiff, or 
that the decree obtained against the tenant 
shifted on the plaintiff the burden of proving 
that the third party had no title, Inthe 
ease of Rung Lall Singh'y. Lalla: Roodur 
Pershad (5) the learned Judges observed: 
“The defendant accepted a lease from and 
-was let in possession by the les«ors,: He 
has not shown in this suit “that his lessors 
had no title and that the person who ousted 
him had a title,. and he has relied for that 
purpose upon the result of certain suits, one 
of which in no way. affests this property 
at all and the other in no way. affects the 
title of his lessors who were not parties to 
it. Therefore, the defence whieh he attempts 
to raise whclly fails.’ The observations 
apply to this case also. It is no doubt 
hard that the defendant who has set up the 
title of the plaintiff in the suit bronght 
against him by -tbe Shahas should have to 
pay rent to them as well as to the plaintiff in ` 
respect of the 131 brghas, 

It is not for us, however, to express any 
opinion as to what steps should be taken by 
the defendantfor being relieved from such a 
position. Having regaid to the fast that the 
plaintiff was no party to that suit, we mast 


‘hold that the decres of the lower Appellate 


Court is right. | 
Tbe appeal is dismissed with halt sosta 
In this Court. 


B. N. & N. H. 
. Appeal dismissed, 
(5) 17 MW. Ri 386, k ^" 
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BOMBAY HIGH COURT. 
Sanu Causs Covet REFRRENOE 
No. 4 or 1922. 
June 19, 1922. 
Present:—Sir Lallubhai Shab, Kr., 
Aating Ohief Justica, and 
Mr. Justice Crump, 
MANILAL DHARAMSI-—APPELLANT 
tersus 
ALLIBHAI CHAGL‘A~—Responpent. 
" ejiemandi contracts — Wagering | contracts—Inten- 
ton, ; 


Teji-mandi contracts cannot be held as wagers on 
account of their apparent nature and ‘characteristics 
alone without any other proof of the intention of 
the contracting parties. The party who pleads that 
& ieji-mandi contract is in the nature of a wager, 
must prove that fact. 

Jessiram Jagannath v. Tulsidas Damodhar, 18 Ind, 
Cas, 576; 37 B. 264; 14 Bom. L, R. 617, Ramchandra 
v. Gangabison, 7 Ind. Oas f65;12 Bom. L, R 590, 
and Manubhai v. Keshavji, 65 Ind. Cas, 682; 24 Bom, 
L, R. 60, referred to, 


‘Referencas made by the Third Judge of the 
Presideney Court of Small Causes at Bombay. 
Mr. Kanza, for the Appellant. 
Mr. Kanga, Advosate General, (with him 
Mr. Pettgara), for the Respondent. 


JUDGMENT. 


Saan, Aora. O, J.—This is 8 referonee from 
the Presideney Small Cause Court, Bombay, 
under sesion 69 of the Presidenoy Small 
Cause Courts Aet. The question referred to 
usis: "Are fej? mandi eontracis to ba held 
as being wagers ori acsount of their apparent 
nature and charaeteristics alone without any. 
othér proof of the intentions of the sontract= 
ing parties, or is evidence neosssary to 
prove that sush contrasts were intended to ba 
wagers 

It appears from the terms of the roferenea 
that the learned Juige has felt some ‘doubt 
on the point in view of the practice that is 
sta'ed to be prevalent in the Presidénoy 
Small Cause Court of treating sush eontraets 
88 wagers withóut any further proof that. 
they are wagers. The learned Judge was 
dt opinion that the prictive was hot justited: 
and that in every case of sueh sontracts as in 
8very ofhür case it niust ‘ba proved whether 
fie éstitrdcts were in the nature of wagers, 
that is, whether the common intention of the 
contrasting parties at the time of the-con- 
traet was to dual only in 'üiléreicós aud 


ol 
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under no sirenmstances to eall for or give 
delivery. 

Inthe first place, I desire to point ont 
that this is hardly a question of law, or 
usage having the fores of law, and i am 
not sure whether the reference sonld have 
been made. It was not only open to the 
Judge, but I think it.was his duty, to decide, 
aesording to his view of the evidense in tha 
particular case before him, giving meh 
weight a3 he might have thought proper 
to the prastica referred to 85 obtaining in 
that Court, 

But as the question is referred, I would 
answer the queetion in the negative, hold- 
ing that it is neeessary in'sush eontraets aa 
in any other eontract to prova the common 
intention of the- parties as a question of fact, 
In my opinion, the mere fast that the eontract 
is a isej$ contract ora mandi sontraet or a 
tejiemandz contrast with double option 
makes no differense to this point, It 
may be that if a party desires to prove 
that a partieular eontract of that des: 
eription was a wagering eontraet, he may 
be able to do so with slight proof; and, under 
the sircumstanees of any particular case, it 
may ba that the Court may be able to decide, 
without mueh outside evidence, as to whe- 
ther that eontrast was in the nature of a 
wager or not, Bat £o my mind it is essen- 
tially a question of fact whieh must be 
answered on the evidenee in each ease; and 
the mere fact of its being teje-mand: one. 
traet is not by itsslt sufficient to take it ont 
of the ordinary rule that the party, who’ 
pleads that the contraet is void as it is in 
the natara of a wager, has to prove that 
faot: : 

The. prastiee is probably due to cartain 
observations in Jesstram Jagannath v, Tulsi. 
das Damodhar (1), and in the earlier case of 
Hamchandra^v. Gangabison (2). The obser- 
vations in Jassiram’s case (1) at page 272* 
élearly show to my mind that it ‘is 
really unsafe to ley down any general 
proposition in:£his matter; and whatever the 
opinion formed by a partieular Court on the’ 
évidense in that partisular ease may be, the 
only general proposition: whieh,in my opinion, 
óin be safely enunciated is that the fast 
of the sontrast being a wager must be proved 

(1) 18 Ind Cas, 576: 37 B. 264; 14 Bom, L, R. 617, 

(9 % Ind. Cas. 565; 12 Bom. L. R. 890, 
-apago of 87 B= [Ed] 
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by the eviderce in the eate on the essential 
point whether tke sommen intention of the 
eontraeting parties was to deal-only in differ- 
erees. It is hardly necessary to refer to any 
authorities on this point, Having regard to 
the nature.of these sontracts, in my cpinion, 
it is neither possible nor desirable to lay 
down any generairule that they must be 
presumed to be wagerirg «ontraets with. 
cut any prcof as to the common intention 
of the eontrscting parties, There is a recent 
judgment of Mr. Justice Kincaid in Manubhos 
v. Keshari (3), where the same view is 
indicated, We do not desire to expre:s any 
cpinicn on the evidence in this ease, ard by 
answerirg the questicn referred to us, we do 
not mean to sy anythirg more than this that 
cn the eviderce in the eate it is for the Ocurt 
to decide whetker in this particular case 
the ccntrasts were wagering contrac s or 
nct. 

Cosis to be ecsis in the caute add to bé 
taxed eg cn the Original Side. 


" CauxP, J.—I agree to the answer pro 
porcd to the question propounded by the 
Court of Small Causes, The diffieuliy 
ibat I feel in this matter is tkat I do 
rot .piecite;y apprehend what ia the point 
of lew that js submitted to us. The 
question as framed is: "Are. agreements 
of tej? and mand? necessarily to be beld as 
wagers on aceount of their rature and 
ebaraeteristics alore, or is evidenee netes- 
sary to prove that tke «onirects were intend: 
ed to be wagers?’ 


Now, if it is to be taken that wa are asked 
whether as a matter of law such contrasts 
are nececsarily to be held as wagers, then 


the answer clearly must be in the negative. 


Fer it ia not even suggested that there. is 
any rule of evidence or any other rule of law 
which san be Leld to exclude evidense as to 
the true nature of such sontraots, It. may 
be that, asa matter of fact, it bas been found 
in praeiiee that a large BAB cf these 
contracts are wagering contrasts, but that 
is no ground on which any role of law ean 
be based. All that can be said is that there 


js no legal presumption that a £ej? or, mandi, 


coniract is a wagering contrast ard that it 
must be dcalé with as aty other. eontrast, 


(8) 08 Ind, Ons, 682; 24 Born, I, Ry 60. 
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and that tho rules that have boen laid down 
for determining .whether a contract is a 
wagering eontract or not are applicable to 
this ease just as much as to other eontraste. 
The test is well known. Where itis shown 
that a eommon intention of the parties was 
that in no case delivery was to bs taken cr 
given but that in all cases differences should 
be paid, then the parties are wagering. It is 
impossible to my mind to go le;jord that 
and it in effeat furnishes the answer to thg 
question propounded. 


N, X. 


Answer accordingly. 
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CALCUTTA HIGH COURT. 
APPEAL FROM Os1arur Dicker No, 4 ' 
» “OF 1-21, P 
Er May 17, 1922, 
Present :— Justice Sir Asatosh Mookerjee, Kri; 
: ` and Mr, Justice Cuming. 
Srimatt ANNAPURNA DEBYA -Drrzsp-" 
' ANT No, 4— ÁÀPPELLANT b 
versus 
" AMIYANATH BANERJEE AND OTHERS 
PLAINTIEE AND Derenpants Nos, 1-~3— 
^  Respo«pents, 
: Jurisdiction-—Partition, suit for—Title, questions of, 


decision of —Conflicting claims as to. shares, determie 
nation of —Equity and Law. — | ,. 


All persons who have an iuterest in i i partition 
are proper parties toa pdrtition suit and matters 
in controversy amongst persons so interested in the 
pue must bo decided in the suit, [p. 486, col. 2.] 


TA suit for partition ‘may and does. often , involve 
the investigation of disputed questions of title: an 
attempt to avoid them can only lead to needless 
multiplicity of litigation, and there is no reason why 
such questions should not be decided in the course of 
the suit fot partition. [p, 485, cols. 1.& 2,] 


- 
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The Courts in India, having as they do, juris- 
diction to administer both legal and equitable 
remedies, may, in a suit for partition, determine issues 
of title, investigate disputes between different parties 
claiming the same share, and then proceed with 
the partition so as to dispose of the whole con- 
troversy between them [p. 486, col, 2.] 

Where there is conflicting claim to share in the 
land under the same right under which partition is 
sought the determination of the conflict is incidental 
to the partition and cannot be avoided before. 
partition is directed Such, a case does not fall, 
within tho category of claims utterly hóstile where 
demands not a share but the whole, [p. 487, col. 


Appeal against the deeree of the Subordi- 
nale Judge, Sesond Court, 24.Pergannas, 
dated the 18:h of December 1920. ; 


FAOTS appear from the judgment, 


Babu Mohes Chandra Banerjee (with him’ 
Baba Rema ! rosad Mookerjes), for the Appel- 


lant.—The defendant No, 4 is the appellant. 
The appeal is directed against the preliminary 
desree ina partition suit, The faets of the: 
easa briefly are these, The propartios Də- 
longed to one Girish Chandra who died in 


1899 leaving a Will whieh directed that his: 


properties would be taken in four «qual ahares 


by his widow, Golapinani, and three sons, 
- Haripada, Tarapada and Hem Chandra. Hari-- 


pada died in 1916 leaving his widow the 
. "present appellant, Annapurna. Tarapad4 and 
his son, Amiya, are defendants Nos. 2 and 1 
respeetively and Hem QOhandrais defendant 
No. 3. The present suit for parti ion was 
brought by the téstator’s widow Golapmani 
on the allegation that Annapurna had adopt- 
‘ed defendant No, 1, Amiya, and that Anna- 
purna’s share had vested in him. I was 
not originally made a party defendant but 
I was proposed to aet as guardian ad litem 
of Amiya. On my objection, I was ordered 
to be joined as defendant on 28th January 
1920 and Amiya’s father was ordered to 
act as goardian on 8th March 920.: 1 filed 
& written statement derying the allegation 
that I had adopted Amiya as my son. An 
issue was framed to that. effoet, The 
learned Subordinate Judge held on'lst Sep. 
tember 1920 that the question of the validity 
of the adoption need not be determined in 
this suit and passed the prelimirary deeree 
on 18th December 1920' directing that 
Amiya and myself might represent -Hari- 
pada’s fourth shsra without prejudice to 
our respective claims. 1 submit the learned 
Judge has erred by not deciding the question 
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of,ths validity of adoption, There ean be 
ro perfest desree unless the present title to 


“the share is determind. 


Babu Dwarka Nath Ohakravarity (with him 
Babu Harendra Nath Mookerjee), for the Plaint- 
iff—Responient, Babu Keshitiekh Ohandra 
Ohakracartiy, for Defendants Nos, land 2 
Respondents and Babu Brij Mohan Mazumdar, 
for Defendant No, 3 Respondent), for the 
Respordants,-—I submit the question, as has 
been rightly held by the Court below, need nos 
be gons into in a partition suit [t is quite a 
difforent matter and soncerns only defendants 
Nos, 1 and 4 whish eculd be dsci'ded ina 
future suit. All the parties to the suit are not 
interested in the question. : The question is 
exelusively eonfiaed to Haripada’s fourth 
share. It will, therefore, cause grave incon. 
veniente to the other parties which will 
amount to harassment. I submit on princi.. 
ple tha deeree of the Sub Judge is right. 

Babu Mohes Bhandra :Bansrjes replied ia 
brief, 

JUDGMENT.—This is an appeal by the 
fourth defendant in a suit for partition of 
joint family properties. Girisb QOhandra 
Banerjee, the founder of the family, is 
allegei ‘to. have’ made “a testamentary 
disposition on, the -24th+ November 1899, 
shortly bsfore his death. He left, as his 
survivors, his: widow, Golapmani, and 
three dons, Haripada, Tarapada and Hem 
Chandra. He directed that his properties 
should be takan in four equal shares by hia 
widow and his three sons, subjestto the 
reservation that hia widow would not bə 
eompetent to sell or make s gift of her one. 
fourth share, The eldest son, Haripada, 
died on the 19th June 1916; leaving a 
widow, Annapurna, and three daughters. 
The sesond sou, Tarapada, has a son Amiya. 
Oa the 2nd Augast 19 9, Golapmani, the 
widow of the testator, instituted the present 
euit for partition of the estate left by her 
husband, ‘ She alleged that her daughter-in. 
liw, Ansaporas, had taksn in adoption ber 
grandson, Amiya, -with ths sonsequsnea 
that the share in thə family estate. which 
had devolved on Annipuroa asthe widow 
of Haripada had besome vested in Amiya. 
Corsequently, on this hypothesis, the persons 
intsrested ia the joint estate, bsaides herself, 
were her sons Tarapada and -Hem Vhandra 
and her grandson : Amiya ; thess three were 
aveordingly joined as- defendawuts, - The -res 
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lationship of the members of the family will 
be: clear from the. following pedigree: 


,GRISH OHANDRA BANERJEE (died 1899) 
‘Widow Golapmáni, Plaintiff, 


t 





f E b 
Haripada (died ^ Tarapada Hem Chandra 
19th June 1916) defendant No.2. defendant No, 3, 

W, Annapurna ' 


S No. 4, Amiya 
| 


defendant No. 1. 
Daughters, 


‘ho plaintiff proposed that her daughter in- 
law, Annapurna, might be appointed guardian 
ad iiem of the alleged adopted son, Amiya, 
and the usual notices were served accordingly. 
Ánnapnrpa tben appeared and intimated to 
the Gourt on the 27th December 1919 that she 
herself was & 60-0Wner in ,the .joint estate 
as the widow of her hueband, Haripada, 
who bad hesome entitled to a fourth share 
under the testamentary disposition of his 
father. The Court thereupon dirested on 
the 28th January 1920, that Annapurna be 
made a defendant. This waa followed by 
an order on’ the Sth March 1920, that 
Tarapada, the father of Amiya, ba sppointed 
guardian ag- litem of, the infant. Written 
statements were filed in dug eourse and 
issuses «ere. framed. . As Annapurna re- 
pudiated ihe alleged adóption of Amiya, 
an isene was framed, ^ whether the first 
defendant, Amiya NatheBanerjee, was the 
validly adopted son of Haripada Banerjee, 
On the lat September 1920, the Subordivate 
Judge held tbat the question of the validity of 
the adoption- peed not be determined i in this 
suit, and-that the rartition might be effested, 
if the first and fourth defendants, namely, 
Amiya and his alleged adoptive mother 
Annapurna, both represented the sbare of 


Haripada either jointly or separately as they. 


liked." On tbe 18th Desember, 1920, the 
Subordinate Judge made a preliminary decree 
whereby it was declared that the plaintiff 
had a fourth share, the sesond and third 
defendants a fourth share eash, and the heir 
or representative of Heripada ‘the remaining 
fourth share. He farther dirested that, for 
the present and for the purpose of this suit, 
the first and fourth defendants might repre- 
sent this last mentioned share withont 
prejudice to their respeetive elaims, The 
fourth defendant, Annapurna, has appealed 
against thie deeree and has argued that the 
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question of the alleged adoption, raised in 
the first issue, should be decided before. 


- the preliminary desree for partition is made. 


We are of opinion that this contention mast 
prevail, 

In a tuit for partition, it. is incumbent 
upon the Court, before the preliminary deereo: 
is made, to determine whether the properties 
ineluded in “the suit are the joint properties, 
as alleged, of the parties to the litigation, 
In the sase before us, by virtue of the testa- 
mentary disposition of the admitted owner, 
the estate vested in his widow and his three 
soca, inequal shares, Upon the death of the 
eldest scn, the share vested in him devolved 
on his widow. -The plaintiff same into Court 
on the allegation that the share whieh had 
so develved on the widow of the eldest son 
of the testator, had baen divested as the 
result of a valid adoption made by her and 
had passed on to a grandson of the testat»z. 
It was cn this assertion that the plaintiff 
did not originally bring before the Court 
the widow of the eldest son, who wonll, 
prima facie and bat for the alleged adoption 
by her, bea co-owner in the joint estate. 
She intervened at the earliest possible 
opportunity and was rightly joined as a 
defendant claiming a share in the joint 
estate. In these sircumstancrs, it is 
plain that before the partition is effeeted, 
the question:pf ‘the present title to the share 
suosessively ;vested in the eldest son and his 
widow should be investigated and determined. 
The argument on behalf of tha respondents, 
who objested to this enqniry, proeseded 
on the erroneous assumption that a question 
eannot ba raised and tried in a partition 
suit unless its sclution interests eash 
of the parties to the litigation. Neither 
authority nor prinaiple has been invoked by 
the respondents in support of this narrow 
and restricted view of the scope of a partition 
suit put forward on their bebalf. In suits 
for partition, questions may and do frequantly 
arisa which interest only soms of the parties. 
Totake one illustration, There may be no 
dispute as tothe extent of the share claimed 
by the plaintiff, while there may ba a sering 
eontroversy as fo the respeative shares of the 
defendants i»£er ec. One of the defendants 
may allege, for instance, that he had acynired 
a partieular share as the preferential heir 


‘toa deceased member of the family; this may 


rais3anobseure question of fact or a diffisslt. 
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question of law, Or, again, a defendant may, 
allege that he has aequired titlà to a shara 
either of the. entire estate or o! one or mora 
of the properties. . eomprised' therein, 
under a dead exoented by another. member; 
this may, eoneeivably involve an enquiry into, 
questions. of. fact and law not asy to 
solve. To take another: illustration. It 
frequently happens that, in joint familie: 
properties. stand in the names of. femala, 
members. In. a suit for. partition of the 
family estate, the plaintiff’ may inalade gush 
properties and join the ladies as defendants 
83 that they may be bound by the. result 
of the. litigation : : if they sontend that the 
properties belong to them personally, the 
matter must be investigated and decided. 
To take a third illustration. Soma of the 
properties in snch a suit may be claimed as. 
self‘acquisitions by one or other of 
the members and all the members 
may not. be agreed as to their (rue 
eharaster; this may render  neosssary 
the determination of queations of title 
involving protracted enquiry. Tae sabstanca, 
of the matter is that asutt for partition 
may, and does often involve, the invastig- 
ation of disputed questions of tila and. an 
attempt to avoid them ean only. lead to 
neadless multiplicity of litigation. We 
do not feel pressed by the sontention that. 
if this view be. adopted, grava insonveni- 
ence may besaused to some of the partier, 
a; they will have to be present during the 
discussion of questions whieh spesially affact 
others alone. But, as pointed out in Umabat: 
Mangeshrao v. Vithal Vasudeo Shetti (1) and 
Ramendra Nath Ray v. Erojenira Nath Dass. 
(2), the Jourt bas ample authority to direst. 
the sucsessive trial of the issues separately 
affesting different defendants and evea to, 
resord interlosutory judgments thereon to bs 
made the basia of the final judgment at the, 
sonclusion cf the trisl of the whole case. The 
ease now before us is, however, free from sushi 
.diffisulty, for, so far as we ean gather from 
what has happened before us, the trial of the 
question of the alleged adoption is not 
likely to embarrass even parties other than 
the first and fourth defendants. The first, 
cesond and third defendants have nlai:ly 


(1) 1 Ind. pe 120; 88 B. 293; 11 Bom. L. R, 84; 
6M. L, T. 2 

(2:41 Ind. rom 944; 45 C. 111; 21 C, W, N: 794; 
2] 0. b. J. 158. 


indicated thair preference for. tha plaintiff. 
rather than for the fourth defendant; and. 
there can be. little donbt.that they are all 
kesnlg interested’ in. the determination of. 
the qusation, whether the fourth d3feundaut 
has been effectively divested of. the One- 
fourth share which originally belougel to 
her husband, 

If the matter is examined as one of prin- 
ciple, wa eanuot discover any aubatantial. 
reason, why diaouted questions of title 
should not ba dec'ded in the; sourse of a. suit. 
for partition of joint properties, when we have 
not two sets of Courts with distinc’ juris. 
dictions like those exeraigad by Courts 
of Law and Courta of Equity. No, doubt,. 
Courts of Equity, in assuming. jurisdietion 
of the subjest of partition, diselaimed the. 
anthority to determine doubtfal questions. 
ib regard to the legal title, A refined dis. 
tinstion was sometimes made batween a. 
doabtfal ani a disputed title, and' the 
question was raised whether the mere- faci. 
that the defendant disputed the title of. 
the complainant was asufficieat to ons. 
the Court of Ohansery of its. jurisdic. 
tion, Thera are cases inthe books where. 
the broad preposition is asserted that: whon- 
evar the title of the somplainant is disputed. 
or sujpisious, equity will not proseed. with. 
the partition, until the dispn'e has. bean. 
settled at law: Slade v. Barlow (3), Boltos v, 
Balton (4), Potter v. Waller (5), Rooksster 
(Oorporation of) v. Lee (6), Moore v. E empston 
(7), Burt v, Hellyar (8). This view. 
has not, however, always commended. 
itself to the Courts, which haya some- 
timas drawn a distiustion bstwaen '& disputed 
and a suspicions titla and hage maintained 
that bara denial d: [263 not neseasitate-a raferonse 
t the legal tribunals, in other. words, equity 
has jurisdition to determino whether tha 
title is fraa from suspicion and ta "prosesi 
whenever in its judemant tho title is elea 
Lucas v. King (9), Ovarton v. Woolfolk (10), 


(8) (1969) T-Eq. 296; 83 L. J. Ch. 369; 20 L. T, 10; 
17 W. P. 366, 

(4) (4868) 7 Eq, 2993n: 19 L. T. 298. 

(5). (1848) 2 De G. & Sm. 410; 64 E. R. 183; 70. RB, 


R. 267. 
(6: (1849) 1 Mac. & G. 467; 15 L. J. Oh, 97; 41 E. 
. 1348. 


4 
(7) (1870) 18 W. R 803. 
(8) (1872) 14 Eq. 160: 41 L, J, Ch. 40; 25 D, T. 838, 
(9) (1854) 10 N. J: Eq. 280, 
(10) (1838) 6 Dana, 374, 
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Tn, the case last ‘mentioned, it was empbasised 
that if & bare denial of the title authorises 
the dismissal of the Bll, ths equitable 
jurisdietion is placed ` ‘at the mercy of every 
profligate or uaconseientious defendant and 
renders the Court the mere ministerial 
agent to earry into effest the wishes of parties 
in eases where there were no matters of 
a niroverty between them" Apart from 
this, whenever a Court of Equity determines 
that . there are serions disputes in regard to 
the legal (itle, it will-not proceed vntil 
those doubts kave been judisially determined 
and removed, and, for this purpose, will stay. 
the suit for a reasonable time with liberty, 
to the plaintiff to bring such aetion, as he 
wight be advised, to establish his title; 
Giffard v. Williams (11). The same prinsiple 
has been adopted ‘where the defendants 
seb” up errflicting titles between them. 
selves, while the title of the eomplainant was 
slear; Fhelps v. Green (2). But where 
the Courts which exercise jurisdietion over 
partition matters are enirusted with more 
ample powers than a Court of Equity, no 
neeessity exista for referring questions of 
title for trial by some other tribunal, This 
was pointed out by the Supreme Oonrt of 
‘ the United States in Parker v. Kane (13), 
Campbell, ‘J, observed that it was not 
neeessary to take the opinion of & Court 


of Law or to stay proceedings in the parti- 


tion suit unül an aetion of law bad been 


tried to^ determine the legal title where tbe: 


powera of the Courts of Law acd of Equity 
were exercised by the same perrone; if between 
the parties to thé attion for partition, dis- 


putes exist as to their rights or interests ' 
in any” respeet, sush disputes be litigated 


and determined in cuch action. This view 
hàs ‘been elaborated in later dèeisions, ove 
of whieh, Baca v. Anaya (14), reviews the 


. históry ' «of the law on the tcubjeet; see also - 


Street v. Benner (15), Weston v, Stoddard (16) 
ard Griffith v. Grifith (17). Freeman on 


(11) (1870) 5 Ch, App. 546; 39 L. J, Oh. 736; 21L.T.- 1 on hi 
. independent right and denies all right in hia 


575: 18 W. B. 778. 
(12) 8 John, (Ch) 808. 
(19) (1859) 22 Howard 1; 16 Law. Ed. 286, 


(14) (1908 14 N. M. 882; 94 Pao. POM 20 Ann.. 


Cas, 77. 

(15) (1884 20 Fla. 714, 

(16) (1898) 187 N. Y. 125; 20 L. R. A 624 at p. 629; 
33 Am. St. Rep. 697 at p. 700. 

(17) (1910) 69 Fla, 512: 21 Ann. Cas. 24^. 15 Enc, 
Pl. & Pr. 777 at p, 780; 188 Am St, Rep. 186; 52 South. 
809, 
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Co-tenancy, Chapter XXIV; Knapp on Parti- 
tion, page 137. There is obviously much 
force in the obrervation of Pope, J. in 
Baca v. Anaya (14): “Weare unable to see 
the hardship of a syatem whieh neeessitaton 
the settlement of all questions affecting a 
given piece of land in one suit, instead of 
remanding them to be settled bv a series of 
suits. On the contrary, we deem it tending 
to that despatch and economy in the settle- 
ment of legal differences whieh is tbe- de- 
sideratum of jurieprudense. It is a modern 
response to the ancient appeal, cnterest 
republica ui sit finis litium.” The essence 
of the matter is that the Court, which is 
one of general jurisdietion ndministerirg both 
legal and equitable reme?ies, may deter- 
mine issues of title, investigate disputes 
between different parties claiming the same 
share, and then proceed with the partition 
so as to dispose of. the whole eontroveray 
between them. In truth, the limitations 
attending proseedings in ‘partition are con- 
atantly weakening, and the tendency to do 
fall and eomplete justice to the parties in 
one aetion, ia becoming irrerietible; eee 
Judiesture Act, 1873, seetion 24 (7:, Gledhill 
v. Hunter (18), "Waite v. fingley ( 19), Mayfair 
Property Oo. v. Johnston (20). Some of the 
Courts of general jurisdiction in the United 
States have, indeed, gone so far asto hold 
that a person elaiming to be interested in the 
entire premises by title paramount may in- 
tervene ins suit for partition. It is net 
nesessary for our present purpose to maine 
tain this position, for, apart from the question 
whether all persons having an interest in the 
land -are proper parties, it is euffisient to hold 
that all persons who havean interest in the 


partition are proper parties, and matters in, 


controversy smongst persons so interested 
in the partition must be deo ded in the suit. 
We need not diseuss whether an adverse 
claimant, who has no community of interest 
with the parties to the suit, is in no view a 
«o-tenant with them buts{ands ont on his own 


adversaries, san be drawn into -a partition 
suit for deeision of the question of title 


* 


(18) (1880) 14 Ch. D. 492; 49 L, J. Ch, 888; 42 LL. 
T, 892; 28 W. BH. 530. 
pud (1882) 23 Ch. D, 674, 61 L. J. Ch. 981, 80 W. 


t 


T (oy (1894) 1 Ch, 508: 63 L, J. Oh. 399; 8 B. 781; 


L. T. 485, 
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parsmoant. Bat, in any view, the prineiple 
appears to ns to be undoucotediy sound that 
where there is corflieting elaim to. Bhare in 
the land under the came right under wish 
partition is sought the determination of the 
eonflict is ineidental to the partition and ean- 
not be avoided before partition ia direct 
ed. Such a asse d.es not fell within the 
category of elaims utterly hostile whore 
eseh demands not a share bat the whola. 
Our eonclusion is that the preliminary 
decree mace by the Sub-rdina’e Judge 
without desision of the : controverted title 


to a fcu th shsre''cinnot be supported, 


The ‘appeal muet sonsequently be allowed, 
the preliminary desrea set aside, and the 
ease remanded to the Subcriinate Judge 
to ‘be retried in sceordanee with law, after 
determination of the question of the validity 
of the alleged adoption. The respondents must 
pay the appellant her costa in this Court. 
We assess the hearing fee at fifteen gold 
mohurs, The costs in the Oourt below will 
be costs in the eause. i 
' Under sestion 13 of the Court Fees Aet 
we direst that the Court-fees paid. on the 
memorandum of appeal be retarned to the 
appellant. oe 

B, N. & N. E, 


Appeal allowed, 
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; BOMBAY HIGH COURT. 
Fırat Orve Appeat No, 188 or 1920. 

' February 20, 1922. _ 
Present:— Sir Norman Macleod, Kr., 
Ohief Justiee, and Mr. Justice Coyajee. 

' Tae TALUEDARI SETTLEMENT 
. OFFICER—P;AINTIFF— APPELLANT 
f Versus 
AKUJI ABHRAM MUSE AND OTHERS — 
DEFENDANTS— REAPONDENTE, 
Gujrat Talukdars Act (Bom. Act VI of 1888), s, 29B 
-—otification by Talukdari Settlement Oficer— 


Claims, submission of —Claim already known, whether 
must also be submitted. 


Upon the issue of a Notification under section 29B 
of the Gujrat Talukdars Act by a Talukdari Settle. 


ment Officer, as Managing Officer of & Talukdari 


_would hive to pay defendants 


-ostate, every person who has a claim against the 


estate must give a notice in writing of such olaim, 
The fact that such officer ja otherwise awara of a 
claim -inthis case a mortgage -wouid nob save the 
claimant from the consequences of the failure to 
give the notice required [p. 48%, col. 2; p. 489, col, !.] 

Shankerbhai v Raistngji, 42 Ind, Oas. 908; 19 Bom. 
L. R. 865 and Purushottam v Rajbai,4 Ind. Cas. 839; 
11 Bom. L. R. 1858; 34 B, 142, referred to, ` i 

Firat appsal from the decision of the 
Dietrist Judge at Broneh; in Suit No, 3 of 
19:7. 

Mc. A. N Thakor, for the Appellant, 

Mr. N. K. Mehta, for Respondents 
Nos. 1, 2, 3, 6, 7 and 10, 

Me, Dhirajlal Thakore, (with him Mr, R. J. 
Thakor), for Respondents Nos. 8 and 9. 

JUDGMENT,—The anit was filed by the 
plaintiff as Talukdari Settlement Officar and 
manager of the estate of -Naharsangii 
Mehramansingji, the Thakor Saheb of 
Dehevan, to’ get possession of eertain survey 
numbers alleged to belong to tha Talukdart 
estate, The suit property had been mort. 
gaged in 1859 by the then /alukdar ta 
the predecessors iu-title of defendants Nos. 
1 to 7. It’ seems that they partitioned 
amongst themselves the soit property, and 
dealt with the anit property as if they 
were owners, exesuting various mortgage- 
deeds between 1895 and 1906 whieh 
resulted in 16  aeres and 24} gunthas 
‘becoming mortgaged to defendants Nos, 8,9 
and 10, while lacre and 12} gunthas of 
the suit property remaining in possession 
of the second defendant. The Judge found 
that defendants Nos. $ to 10 had been in 
possession ‘for more than twelve years 
after the landa had been mortgaged to 
them, although there seems to be an error 
with regard to the mortgage of 1805 
which was less than twelve years before 
suit. As the defendants Nos. 1 to 7, 
morigagees of the talukdars, represented 
that they were owners, defendants Nos. 8 
to 10 were entitled to rely upon that 
representation for the purposes of Art. 
134 of the Seeend Sehedule to the Indian 
Limitation Aet. The rights of defendants 
Nos, 8 to 10, to whom defendants Nos.1 
to 7 executed mortgages, would be establish- 
ed after twelve years as against the 
talukdor, aud if he wished to redeem and 
recover possession of the properties, he 
Nos. 8 to 
10 the amonné due on the morítg»ges with 
regard $9 whieh they had begun in posse 
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sion: fòr more- than. twelve. years. THe 
Judge: found that the plaintiff'a elaim to. 
get. possession. from,defaridants Nog. 8 to 10, 
was: had for misjoinder: of causes of astión; 
and dismissed the: suit with regard to 
those defendants, The. only, result of 
that would be, that. the; plaintif: will. have; 
to: file. another suit ‘against those. defend. 
ants: to. resover possession. But, in our 
opinion, the Judge's desision was wrong; 
There is. no. reason why the. plaintiff should 
not. join defendants Nos, 8 to. 10 in a suit 
against defendants Nos: 1 to 7. ‘As he was 
andeavonring. to get possession: of all the 
suit propartios, and. the; only result of 
defendante Nos. 8 to 10; establishing: their 
- elaims: under, Art, 134 would: be that 
the. plaintiff, in. order to get: possession. of 
the lands: mortgaged to -tbem,. wonld: have 
to. pay the.amount due. on the. mortgages 
exeaated: by defendants Nos. l to 7, there 
js, no reason why. ell. those. questions ‘should 
‘not. have. been desided in: one, snit., 
. Then the Judge has allowed. the plaintiff 
ío, redeem the plaint lands remaini:g; in 
possession of defendant No. 2 on payment 
of Ra. 95 within six months. 
. The plaintiff appeals against that. part.of 
the deeres on the. ground that. he issued 
notiea. under seetion 29B of the Gnjrat 
Talukdars, Aet, and. no answer to the notice 
; waa received: within.six.months. allowed by 
` that. section. The, Judge eays: 
"In.so.far as defendanis.Nos, 1 to. 7 are 
eoneerned, it is.elear-that:.during.the, lifetime 
of. the father: of. the plaintiff the estate was 
in the. hands. of the; Talakdari Settlement 
Ofiser. Ha had. gent forthe: original mort. 
gaga deed and taken a. eopy of. the. deed. 
He. became: aware. of the.elaim,, It was not 
nesassar y: for, defendants. Nos, l.to 4 to have 
put, ina chim. again. Considering, thesa 
cirenmstanees I am. of opinion that tha 
section ia. not. applicable to the facts of: the 
present. case,” 
, That. desision. disregards; the: deeision of 
this. Gourt.in Shankerbhati v. Raising (1). in 
whisk. the plaintiff resisted the rightcof the 
Talukdari Settlement Offiser. to. serve him 
with a notiee under seations.204 and 79A of 
the. Bombay, Land Kavanu3 Onde on the 
groind: that he was a mortgagee, and: had 


(1):42 Ind, Cas, 908;:19 Bom; L..R, 865, - 


represented ta. the: Talukdari Settlement: 
Offiser.: that. he. was. a mortgagee bsform 
section 29B had heeni added ta Bombay 
Aah VI of 1888, but the Ourt held that: 
the. representation by the plaintiff that. he: 
was a mortgagee was nib a notio: oome- 
plying. with: the. provisions of; 8eetian: 29B;, 

whica was nat in exissence at that tims, Rud. 
that; as he had not an*werad to: the noise. 
issued: under. sestion 29B of the. liter: date. 
bis claim eould not be: considered: 

We. may, also refer t» Furushotlam: vi. 
Rajbat (2) where it was: deeded: that 
although a desrea. had: been passed against: 
a: talukdar, whieh was being  exssated" 
bafore. àestion 29B was enaeted,-still notiag: 
of the elaim was necessary after the N atifie 
cation under sestion. 20B; had been: issued:: 
and the: only question was whether’ the; 
two. written applications: for: the execution; 
of- the desrse. made after the Notifiaavion: 
were suffisient. notises: in writing. af the 
plaintiff’s:elaim, It; mnst: ba inforrad: from: 
that judgment that notioss were required! 
after. the Notification’ iu spite: of the. fàet 
that a decree: passed against: thatalutdar wae 
being exesuted.. 

Therefore, it would appear that although 
the plaintiff had knowledge of:&he:original 
mortgage deed: of 1859, those who were 
desirous of elaiming under that deed were 
bound to give notise in writing of their 
elaim after the Notifisation under section 
29B was issued. l 

With regard to defendant No. 2, no such 
notise was given by him, and, therefore, 
the plaintiff was entitled to possession + of 
that part of the suit property which isin 
his possession withont. payment. 

With.regard. to that portion. of: the:. enit 
property whieh.ia in possession of defend- 
anta Nas. 8 to 10,ìit has been argned. that 
they had’ no knowledge. that the, property 
was. talukdars.property, and. that, therefore, 
they «ould not. have been expected. fo. give 
notiee of their claim when the :*otifisation 
was issued under section.29B. Bant gestion 
29B (2) especially provides for sush a cang 

"where. the Managing. Offcar is, satisfied 
that; any: elaimant was unable ta eomply 
with the. notieo- publi&hed uuder-sub:sestion 
(1), he may allow his elaim to be submitted 


A 
(2):4:Ind; Cas, 889711 Bom. L. Ri 1888; 54. By-142 
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&t any time after. the.date. of the expiry of 
the: period. ized. therein: but apy sneh claim 
shell, notwithstanding: any: law,  o^ntraot, 
déeree: ‘or award to the contrary, eease. ta 
earry interest. from the date ofthe expiry 
of; eneh period until submission," and even if 
the Mansging Officer is not satisfied that. 
the- claimant was. unable to comply with the 
notiee, and.decides that his claim. has beens 
duly, disebarged. it. would ba still: open. fer 
him: to: claim in.a suit-to: ask for a deeision: 
oft the- Court’ that he was unable to eomply 
with.the rotise, and. if: the Court is satisfi- 
ed- that the elaimant: had. sufflsient reason. 
for- nob being. aware: tkat tbe property, 
egainss whieh. be. had a''elaim, was taluk- 
darı property; then. we bava no. doubt that: 
the: Ccurb would allow the: elaim. But in. 
this ease defendants Nos, 8 to 10 were. 
served: with- notice: so far: bark. as: 1912. 
They, were. bonnd; then: to give. notiee of 
their claim. against the. property to the 
plaintif, and- to. ask him to. give æ. desision: 
under sectiom 29B, (2), lt; is far tco late 
naw. to. ack: this Court in appeal to holdi 
that. they. were. unable. to eomply with the: 
nee published under sub.sestion (1) in 

The, reavlt: must be that the. appeal 
su3«eeda and: that the plaintiff‘ is entitled: 
to' recover the suit praperty from the defend-. 
tinta. in possessiom with sosts throughout. 

N, Be. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
AÁFPRAU.EROM- ÀÁRPELLATR- Decasn No, 1933 
or: 1919. 
February 22, 1929. 

Eresenizs- Mr; Justico Newbould and 
Mr. Jastice Panton, 
BADARUDDIN: MUN--Hl—DirzxpAY1 
— APPELLANT 
céritia 
SARAPADDIN BEPARI AnD orgzRs— 
PLAIATIFFS AND OTHERS—~F ro forma Da FENDANTS 


— RESPO? DENTA. 
Bengal Tenancy Act (VIII of 1885), s. 1114— 
Publication of Record of Rights—Declaratery suit—Dis. 
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missal—Cause of action— Final publication of Record 
Fresh causa of action —Limitation—Limitation Act 


(IX of 1908), Sch. I, Art, 120, 


The plaintiffs brought a suit on the Ist June 917 
for declaration that they had satyats title in certain 
land and:that they were not under-raiyats under the 
defendant as recorded in the Record of Rights which 
had been finally published in the Bengali year . 20. 
During the preparation of the Record of Rights a 
dispute between the plaintiffs and the defendant ns 
to the status of the former had been decided on the 
2nd July 908, The defendant contended: that limi. 
tation commenced to ran from the decision of the 
dispute and, consequently, the suit was barred by the 
six years’ rule of limitation contained in Art. 120 
of the First Schedule to the Limitation Act: 

Held, that the suit was within time, for under 
section 1114 of the Bengal Tenancy Act the plaint. 
iffs had & statutory cause of action which arose on 
the date of the final publication of the Record of 
Rights, [p. 499, col. J.] 

Appeal against the decree of the Additional. 
Subordinate Judge, Faridpur, dated the. 
2bth: of July 1919, reversing the decree of 
the. Mansif, Fourth Court at Madaripur, 
dated the 26th of *ovember 1918. 

FAOTS appear from the judgment. 

Babu. Alindra Nath Mukeriee for Mr. M. A, 
EK. Faslul.Hag, for the Appellant. ~The 
question. to'be considered.in this ease is one of 
limitation. I bəg to submit that limitation 
should run-notfrom the final publication of the 
Reeord of Rights but from the date of the 
order, I rely on six years’ limitation from 
the date of the order and so Art, 120 of 
Sehedule I of the Limitation Aet, the anit ia 
barred as more than six years have elapsed 
since the date of the deeision of the dispute. I 
submit that the right to sue began on 2nd 
July 1908 and so the suit is barrel being 
more than six years. Prastically tho whale 
matter was desided by the order of 2nd 
July 1908 determining that they are my 
under-ratyats, 

Babu Asitaranjan Ghose, for the Respondents, 
not ealied upon. 


JUDGMENT. —Tha only point that has 
been argued in this appeal is the point of 
limitation. The plaintiffs brought this suit 
for deelaration that they. had ratyaés title 
iu eertain land and that-they were not under- 
ratyate under the defendant as recorded ia 
the finally published Resord of Rights. It 
appears thatiduring:the. preparation af the 
Record: of Righte there: was a. dispute 
between the plaintiffa and the defendant as 
to the statua of the former and that it waa 
desided on the 2nd July 3908, The Roeord ` 
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bf Rights was finally published some time 


in the Bengali year 1320. The suit was 


instituted on the lst June 1917. The period 
of limitation admittedly is six years under 


Article 120 of the First Sshedule of tke: 


Limitation Ast, Oonsequently, if limitation 
commensed to run from the desision of the 


dispute the sait is barred, but if it commeneed. 


from the final publication of the Record 
of Rights the suit is within time. 
We thisk that the decision of the learned 
Subordinate Judge on this point is correst, 
As the plaintiffs are in posse sion of the 
property, either of these events would g ve 
them a eause of action, and also 
amestion 111A of the Bengal  Tenaney 
Act gives them the right to institute a 
declaratory suit of the nature they have 
brought on the publieation of the Resord of 
Righte, or, in other words, they had a statu- 
tory eause of action whieh arosa, on the date 
of the final publieation. The view we take 
is similar to the view taken by a Divisional 
Bench of the Patna High Court in the case 
of Latafat Husum v, Kumar — Kaliker 
Nand Singh. 
The appeal is dismissed with costs, 
B. N. : 

' ppeal dismissed, 


E 4 
(1) 45 Ind. Cas. 482; 3 P. L. J. 861; 4 P. L. W. 308; 
(1918) Pat. 225. 
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BOMBAY HIGH COURT. 
Secorp Oivit AppEan No. 640 or, 1921. 
Mareh 7, 1922. 
Present :—Mr, Justiee Coyajes. 
MARI DODDATAMMA MARKUNDI—. 
DEFENDANT—APPALLART. 


versus 
SANTAYA RAMKRISHNA PAI— 


PLAINTIF — RESPONDENT. 
Specific Relief Act (I of 1877), ss. 9, 56, (b)—8. 9, 
object of —Decree for restoration of possession—Suat by 
person in possession to restrain execution, 


“The object of section 9 of the Specific Relief Act 
ig to discourage people from taking the law into 
their own hands, however good theirtitle may be, It 
provides a summary and speedy remedy through the 
medium of a Civil Court for the restoration of 
possession to a party dispossessed by another leaving 
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them to fight out the question of their respective title. 
by a regular suit if necessary. [p 49', col, 1,1 

Krishnarav Yashvant v. Vasudev Apaji Ghotikar, 
8 B. 87. atp. 875: 4 Ind. Deo. N.s. 621 and Wali 
Ahmad Khan v Ajudhia Kandu, 18 A. 687 at p. 569; 
A. W. N (189! 196;7 Ind Deo (N s.) 840, followed. 

Dhuronidhur Sen v, Agra Bank, Ltd , 4 O. 880 at P- 
396; 8 O. L, R., 421; 2 Ind. Dec. Nis.) 24), dis- 
tinguished, | | 

Where a person obtains & deoree for restoration 
of possession of land under section 9 of the Specific 
Relief Act, the person avainst whom it is passed and 
who is in possession of the land, can institute a snit' 
to establish , his title to the land and obtain an 
injunction to restrain the decree-holder from dis., 
possessing him by enforcing his decree, notwith- 
standing the provisions of section 66, clause (b) of 
the same Act. [p. 491, col, ].] 


. Second appeal from the decision of the’ D's- 
trict Judge, Kanara, in Appeal No 151 of 
1920, ecnfrming the decree passed by the 
Subordinate Judge at Kumta, in Civil Suit 
No. 284 of 1919, 

Mr. Y. N. Nadkarni, for the Appellant. 

Mr. G. P. Murdeshwar, for the Respondent. 

JUDGMENT.—The respondent being in 
possession of sertain lands instituted the suit 
which has given rise to this appeal, to seek an 
injunction to restrain the appellant from 
dispossersing him by enforcing the decree 
passed in Suit No. 293 of 1917, He: further 
asked to be restored to possession if during: 
the pendeney of this suit he is so dispossassed. 
The:facts which have nosessitated tl ene pro- 
ceedings are as follows :— 

in or about Mareh 1915 the respondent 
put the appellant in porsession of the suit 
lands under & Ohalgeni agreement, In 1917 
the respondent obtained a deeres in the Court 
of the Mamlsídar ab Kumta in DCssessory 
Suit No. 3 of 1917 and to.k possession whieh 
he hes retained ever sines. The appellant 
then brought Sait No. 293 of 1917 in the 
Oourt of the. Subordinate Judge of Kumta 
for restoration of possession, under seetion 9 
of the Spesifis Relief Aet, 1877, He obtain. 
ed a desree in his favour, but before he 
eould execute it the respondent instituted 
the present suit- to establish his title io the 
lands and to obtain an injunetion as stated 
above. ; 

The lower Oourts agree in holding that 
the respondent has established his title to the 
said lands. The deczce passed by the Trial 
Oourt, whieh has been affirmed by the Distriet 
Court, is in these terms: 


" Plaintiff is entitled to eontinue to be in 
possession of the suit lend, Defendant ig 
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permanently restrained from obstructing the 
plaintiff's. possession of the land on the 
strength of the decree in Civil Suit No 293 
of 1917. The decree is inoperative and in- 
sapable of execution to that extent by virtue 
of this order," 

It bas been urged in this seeond appeal 
that this decree offends against the provisions 
of sestion 56, elanse (b), of the Spesifis 
Relief Act, Now, the desree passed in Suit 
No. 293 of 1917 was elearly one eortemplated 
by section 9 of that Act, The object of thas 
gestion is to disecurage people from taking 
the law into their own hands, ho «ever good 
their title may be. | Krishmarau Yashvant DX 
Vasudev Apají Ghotikar (1)]. It provides “a 
eummary and rpeedy remedy through the 
medium of tte Civil Court for the restoration 
of possession to a party disposses:ed by 
another, leaving. them to fight ont the 
question of their reapec'ive titles if they 
are so advised." Wali Ahmad Rhan v; 
Ajuthia Kandy (2), An order or decree 
passed. under ibat sestion is not open to 
appeal or to review at the inatanee of the 
defeated party; and the scction expressly 
provides that nothing eonta&ined therein shall 
bar ary perzon from suing to ¢s’ablish his 
title to tuch property ard to reeover posses: 
sion thereof, It was, therefore, compe'ent to 
tbe respondent to irstitute this suit to 


establish his title to the lands in dispu'e; 


and beirg in possession thereof, the only 
further relief whieh he eculd seek was an 
injunction to reatrain the appellant from dis. 
turbing his possession. The terms cf the 
deeree passed by the lower Court are, in my 
opinion, unobjectionable. 

ln suppcrt cf the sppellant’s sontentior, 
relianee was placed on tke following observa- 
tions in the judgment of Markby, J, in 
Dhuronidhur Een v. Agra Bank Ltd, (3): 

" Bnt for one Judge to issue an injuneticn 
against a deeree- holder to restrain’ bim from 
exe enting the deeree of another Judge exersis- 
ing co-crdinate jurisdiction, upon the ground 
that the proeeed:ngs by which the decree was 
obtained were altogether ilk gal, ir, as far as 
I am aware, & proeeedipg ent rely without 
precedent, and one which it seems t3 me very 


(1) 8 B. 871 at p 875; 4 Ind. Deo. (N. s ) 62!. 
(2) 18 A, 627 at p.562; A. W.N. (1891) 196; 7 
Ind. Dec. UN, 8.) 840. 


(8: E 880 at p. 396; 3 Q, L. R, 421; 2 Ind, Deo. 


(x, a.) 2 


dangerous to introduee. It has already been 
found diffieulé enough to bring litigation in 
this eountry to a termination, and if we 
were to grant this injunction, I am very 
mush afraid that advantage would be taken 
of the presedent to prolong litigation very 
mush further." 

The deeree there under consideration wae 
not one passed under the said sestion 9. 
It is, therefore, not easy to see how the 
above pronounsement eould apply to the fasts 
of this ease where the respondent is in effect 
sesking that remedy whieh is expressly 
allow.d to him ky that enactment. This 
ease rather somes within the following 
observations in the same judgment (page 395): 
“In some eases a suit to reverse the order, 
treating it as a Summary order, may be 
brought.” The sole object and purpose of 
the present anit is to obtain a reversal of 
the order made in Suit No. 293 of 1917, treat- 
ing it as of a summary nature. 

. For these reasons I affirm the deeree of 
the lower Court and diemies this appeal with 
eosta. ~ 

X. K. Decree confirmed, 


CALOUTTA HIGH COURT. 
APPEALA From Oaterxat Decrzas Nos, 187 
or 1918 awe 135 or 1919. 

May 25, 1920. 

F resent : Mr, Justice Riehardson and 
Mr. Justice Greaves. 

In No. 137 or 1918. 

‘Kumar BIRENDRA OH NDRA SINGH 
—Dervranpant No, æ 1— APPELLANT 
varsus 
MAHAMMAD SOLEMAN—PrzAINTIFF 
— RESPONDENT. 

In No. 135 or 1919. 
MANMATHA NATH MULLIK— 
Deranpant No. 1— APPELLANT 
versus 
MUHAMMAD SOLEMAN— Prantie AND 


aN T ER~- Devenva-T No. 2—Responnxnta, 

Bengal Land Revenue Sales Act (XI ot 1859), ss 2,3 
—Bengal Land Revewne Sales Act (VII of 1868), 2. il 
— Holding, when becomes saleable for arrears—Pre. 
mature sale invalid and ultra vires. 

‘The effect of the Bengal Land Revenue Sales Aot 
(XI of 1854! and Act Vi! of 1958 and of the Board's 
Notification of 6th October 1871, issued under section 
8 of the Act of :859, in relation to the time at which 
certain holdings become saleable for arrears, ia that 
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no holding can be sold till after the 2%th June next 
after the first day of the month following the month 
in which the revenue or. rent should have been paid. 
Lp. 492, col. 2.) 

Haji Buksh Ilahi v. Durlav Chandra Kar, 16 Ind, 
‘Cas. 821, 39 I. A. 177: 89 0.98; 16 C. W. N. 842; 28 
M. L. J. 205: 12 M. L. T. 385; 1912) M WIN. 1005: 
14. Bom. L. R 1063; 10 A. L.J. 452; 16 C. L.J, 620 
(P. O ^, followed. 

The date on. which the amount of rent or revenue 

is payable depends, primarily,not on general or 
administrative considerations, such as the course of 
business in the Collectorate, or the mode in which the 
accounts are kept, but on the contract between the 
parties [p. 493, col. 1.] 
' A kabuliyat, dated the 16th November 1882, con. 
tained a stipulation that the tenant would pay the 
rent year by year. Under the provisions of Bengal 
Act VII of 1868 the tenancy was sold for arrears of 
revenue of 1914-15 in May 19165: 

Held, that the rent was not in arrear till the tst 
December 1914, and the Collector was without 
authority to sell before the 28th June 7916, that, 
accordingly, the sale held in May 1915, was invalid 
snd. ultra vires. [ p. 498, col. 2.) 


Ix No, 137 of 1918. 

Appeal against the decree of the Sub- 
ordinate Judge, Second Court, 24-Parganas, 
dated the 31st. of Jancary 1918. 

Ix No. 135 or 1919. 

Appeal against. ihe desrea cf the Sub. 
ordinate Judge, Second Court, : 4-Parganses, 
dated the 3lst of January 1918, and 
transferred to the file of this Court by an 
order of tha Justiee Sir 4autosh Mookerjee, 
Kt.. and Mr. Justice Panton. 

The Hop'bletheAdvocate General, and Babus 
Joges Ohandra Roy, Sarat Ohandra Mukher ee, 
Lal. Mohan Ghose, and Narendra Nath Mustappi, 
for the Appellant, 

Mr. B. Ohahratarity and Babus Eam Ohandra 
Mazumdar and Bion Kumar Mukherjee, 
for the Respondent. 


RICHARDEON, J,— The plaintiff in the two 
tuite. cut of whieh these appeals arise pur. 
shased holding Fo. £0-A in Mahal Pare 
ehannogr:m in the 24.Parganahs at a sale 
fcr arreara: of revenue or rent held under 
Act VII of.1888, which insorporates the 
provisions of the Bengal Revenue Sales 
Ast (XI of 1859). Tha holding is a tenure 
within Ast VIL of 1&68 and the defendant 
in eech snit is an under-tenure-holder in 
oesupation of lands: somprised in the hold. 
ing: 
of the Oonzt below and Appeal No, 
to Snit- No. 19. 

The bolding was sold on the 17th May 
1919: for an arrear cf Re, 6-105 and the 
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Appeal No. 135 relates to Snit ..o, 20° 


prise paid by the plaintiff was Rs, 8,900. 

Tre suits were brought to vaeste the 
urder-terures ‘of the defendants under 
section 12 of tke Act of 18:8 as incum- 
brances imposed upon the tenure afier its 
sreation or after the time of Settlement. 
The defendants eontend in the first plaee 
that the sale was invalid inasmpoh as 
the Collec or had no authority under the 
law to sell the tenure when he did, and, 
in the second place, that their nidore 
tenures sra within the first of the Third 
Exeeption to ceetion 12 and, therefore, 
protealed. Befcra us the ples that tha 
sele was brought about by collusion between 
the purehaser ard the defaulter was in 
effect abandoned. The plaintiff wcn in the 
Court below and the defendants have appeal- 
ed. 

The point of the first defense is whether 
the sale was premature and it turns on 
the applieation of the Privy Couneil's 
desision in Haji Buksh Ilahi v, Durlay 
Ohandra Kar (1), to the fasts of the present 
earo, Their Lordships dealt with the 
effeat of the two Asta and of the Board's 
Notification of 6th Osetober 1871, issued. 
under eestion 3 of the Ast of 1359, in 
relation to the time at whish these holdings 
in Panchannogram become saleable, for 
arrears. The result is that ro holding 
can be sold till after the 28th. June next 
after ihe first day of the month following. 
the month in which the revenue or rent 
should have been paid. 

The rents of the holdings are payable 
annually and the result is arrived at in 
this way. Determine the day on whieh 
the rent is annually payable. lf not paid. 
on Or before that date the rent ig in 
arrear on the first day of the following. 
month (Ast Xi of 1859,seetion 2), Undir 
the Board’s Notification of 1571, the tenure- 
holder may sive bis tenure by paying the 
arrear on or before the 28th June. next 
following. It is not till after that date 
has passed without the arrear being paid. 
that the holding beeomes sel-abls at pubis 
avction to the highest bidder. 

In the ease cited, the tenure-holder’s 
engagement or kabulfyat required tim to 


(1) 16 Ind, Cas 82!; 89 I A. 177: 890. 981; 16 0. 
W.N.*44 23 M. L J, 206; 12 M; L. T 3*5; (1912. M. 
W., N. 1006; 1+ ! om, L, R, 1003; 10 A, Ly J, 452; 14 
C, D, J, 620 (P. 0.); 
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pay his rent "within the 28th day of Jane 
every year," It was held that the rent 
so payable in any year was not in arrear 
till July 1 of that year and tbe holding 
conld not be sold till after June 28 of the 
following year. 

The first question to be determined, 
therefore, is on what day the rent in the 
present osse was payable. 

For the plaintiff it is said that the rent 
was payable aunually according to the 
Bengali year and relianee is plaeed on the 
evidence of the Collsetorate Record. keeper, 
aalled by the defendants, who says that 

"the rent of thia $55 Gram mahal -is generally 
ejlleeted according to the Bengali year.” 
In the jama wasil baki of tke holding 
(Exhibit A), the years arə entered as 
1911.12, 1912.13 and so on. "The entries 
may refer either to the finansial sear 
erding on the dlst March, or to the 
Bengali year ending akont the middle of 
April it is immaterial whieh of these 
years is intended, The acsount shows 
that there was nothing due at the slose of 
1912.13 (or 1319 B. S.). The year 1213.14 
(or 1320 B. $.) operel with a "current 
demand" of Rs. 6 10.5 and no arrear 
demand. Tho "currant demand" for that year 
was paid on 23rd Maroh 1914,  Acsordingly, 
1914-15 (or 1321 B. S ) also opened with-no 
entry in the arrear solumn and an entry of 
Rs. 6:10 8 in the solumn provided for the 
current demand. This demand was not paid 
on June 28th 1914 0r later, and the holding 
was sold in consequence in May 1915. if, as 
is argued for the plaintiff, the amount became 
dne and payable on the 1st April 1914, or 
&he 1st Baisakh, 1321, the rent was in arrear 
on Ist May, 1914, aud the Collector was at 
Hberty to sell it after June 28th of the same 
year. lf, on the other hand, the amount 
became due and payable in or after June of 
1914, the holding sould not be sold till after 
June 28th 19 5. 

As the Privy Oouneil point ont, the date 
on whieh the amount was payable depends 
primarily, not on general or administrative 
sonsiderations, sush as the eourse of business 
in the Oollectorate or the mode in whieh the 
atcounts are kept, but on the contrast 
betwean the parties. In the present case 
that contract is embodied in a ku buliyat, dated 
10th November 1862, whieh is in the follow- 
ing terms :-— 


“This deed of kabuliyat is exeauted by Sayad 
Abdul Ali (a former tenure-holder) to the 
following effect : — 

“That I have gos a permanent maurasht 
pitta in respect of lands measuring 17 
bighas 5 katas 4 chataks and 10 gundas...... 
aoknowledging as yearly rentthereof Rs.20 12 
annas 4 pies. I shall pay the rent year by 
year, Asaordingly, on reseiving a patia, I 
execute this kabaltyat, Finis. 10th November 
1862.” 

The original holding appears to have been 
split up. Holding No. 20-4 comprises about 
a third of the original area and is responsible 
for an aliquot share of the rent. 

It will be observed that the kabuliyat bears 
an English date and that it does not ex. 
pressly mention the date on which the rent 
is due to be paid each year. There seems no 
reason why it should refer to the Bengali 
year or the financial year or the English 
ealendar year, rather than to the year 
baginning on the date it bears, the 10th 
November, and ending on the 9th November 
of the following year, whieh may be ealled 
the year of the tenaney. The meaning of 
the words as they stand is presumably that the 
rent should be paid year by year on the 10:h 
November of eash year. If that ba so, the 
account would show that the rent due on the 
10th November 1913, was paid on the 23rd 
Mareh 1914, and that the eurrent demand 
for 19:4.15 was not payable till the 10th 
November, 1914, The rent, therefore, was 
not inarrear till the Ist Desember 1914 and 
the Oolleetor was without authority to sell 
before the 28th June 1915. Assordingly, 
the sale held in May 1915 was invalid and 
ulira vires and conferred no right on the 
plaintiff, as the purchaser at the sale, to 
vacate these under tenuree. 

If that view ba right, the defendanta 
sucseed on their first sontention and it be- 
comes unnesessary for ns to consider whether 
the defendant’s under tenures are within 
any of the Exeeptions to seetion 12 of the 
Act of :868, a question with which 
the Conrt below seems to hava dealt some- 
what eursorily. 

It may ba added that aecordirg to the 
sale notice issued on [4th April 1915, 
under sestion 7 cf the Act ‘of 1259 
(Exhibit 15), the sale was held "for the 
realization of the Government Revenne—for 
the year 1320 B, S. whish wes payable 0n. 
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the | 28th; July 1914,” On a strief 
sonstruetion of these words, the resalt would 
be ihe same as that already arrived at. The 
revenue, if payable on the 28th July, was 
in arrear on the Ist August 1914 ani the 
holding sould nob be sold till after 28th 
June 1915. But it is probable that the 
nolise means that the 28th July or the 28th 
June was the last day for ihe payment of 
revenue whieh was previcusly in arrear. 
That is to say, it was assumed that the 
revenue was dus for the Bengali year 1320 
and that it was payable onthe Ist Baisakh 
1321, an assumption, which in the view I 
take is ineorsistent with the Aabuleyat. 

The appeals should be allowed with costs 
in this Court and the Court belo v, 

Greaves, J.—I agree. 

We assess the hearing fee in appeal 
No, 185 at one hundred and fifty rupees. 
. B, N, Apreal allowed, 
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NAGPUR JUDICIAL COMMISS:ONER'S 
goU 


T, 
Sroonp Oiv Appgat No. 377 oF 1921. 
July 10, 1922. 
Present : —Mr. Hallifax, A. J. O. 

' Ohowdhri RAMPRASAD anp oTaER3— 
^ PLAINTIFE3— ÁPPELLANTS 

versus 
'NATHURAM— DerFENDANT— RESPONDEAT. 

Evidence, admissibility of —Unstamped receipl— 
Secondary cvidenco— Payment, independent proof of. 


An unstamped receipt cannot be proved at all 
either by primary or by secondary evidence. But 
in order to prove the payment, evidence other than 
the document is not excluded by the existence of the 
document, [pa 405, col, 1:3 


INDIAN CASES. | 


[loge 


Appeal againat the desrea of the Distriat 
Judge, Jabbulpora, dated 20th April 1971 
in Civil Appeal No. 9of 1921. 

Measra. J. O. Ghosh ani N. G. Bose, R. B.. 
for the Appellants. 

Mr, Gupt , for tha Respondent, < 

JUDGME :T.—It eannat ba denied that 
the plaintiff, Bhairon Prasad, did prodacy 
his nakal baht in the first Oourt when he 
was examined asa witness. Hə appears to 
have started using it for the purpose of refresh- 
ing his memory from the entries in is, bus 
wai not allowed to do so. Woaether the book 
was ever astually tendered to the Court 
itself as cvidenee is inmaterial. It was 
brought into Court for use as evidense and 
was not allowed to bs used at all.. That the 
sopies of the reeeipts it contains can be 
reosived in proo! of the original. recaip:s is 
beyond doubt, because they are secondary 
evidence of dosuments whieb, if they exist, 
are in the porsassion of the opposite party 
and that party has refused to proiuce them 
by denying their existence. 

(2) The sopy of the reeeipt, for the first 
alleged payment of Rs, 175-1 0 eannot, how. 
ever, be so used, for the reason that the 
sopy itself resites that the original was un. 
stamped. A statement is added that a stamp 
will be affixed later, but it eannot be shown 
that this was ever done. An unstampsd 
receipt eannot be proved at all, either by 
primary or by secondary evidenoe.. Bat the 
plaintiffs have to prove the payment not the 
written reeeipt and evidence other than the 
document is not exeluded by the exist. 
ence of the  dosument. For this pur- 
pose it appears to: me that the sopy 
of the alleged recsip& in the nakal bahi 
san be used in two ways, Any person who 
wrote it. or read it soon after it was written 
and also witnessed the payment can refer 
to it under section 159 or sestion 160 of 
the Hvidenee Act, Also it appears that 
every reseipt given by the plaintifia was 
copied into this book. Ibis then &regularly 
kept ascount book showing all payments 
reseived by the plaintiffs, the entries being 
mada in the form of a copy of the reseipt issu sd 
by them, In this light it is admissible in evi. 
dencs under seetion 34 of the Evidense Ast, 
The document would, of eourse, have to ba 
proved in the ordinary way aud thereafter 
its weight as evidense would. hava -to. be 
estimated, but the plaintiff’ have sọ far 
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not been allowed to prove it or use it at’ 


all. 

(3) The objection that they are not stampe. 
ed does not apparently apply to the remaining 
three reseipts whieh were mentioned in the 
plaint, and the eopies of them inthe natal 


baki eculd be used in any or all of the three 


ways already discussed. Bat when the mort- 
gagor in his pleadings denied having made 
apy re-payment and urged that, therafore, tha 
elaim was barred by time, the plaintiffs’ 
Pleader is recorded as haviog said: "Payments 
were made as stated in the plaint, Plaintiff 
elaims limitation by rearon of the first pay- 
ment of Rs, 175-1-0 only and not by reason 
of any of the subsequent payments.” This 
appears i52 me equivalent toa statement 


that the plaintiffs proposed not to tronbls to 


prove the later paymente, that is a plea that 
for the purposes of this ease it might be taken 
that they were never made, That is an admis». 
sion of a fact on whieh the plaintiffs «annot 
be allowed to go back. Butas the evidence 
of cash payment appears to he of almost 
exacily the same weight and any one of them 
if proved will remove the bar of limitation 
that cannot affect the care, Farther, it is 
only as a removal of the bar of limitation that 
the plaintiffs said they would not prove the 
three later payments. They ean still prove 
them as corroborating the ovidense they offer 
in proof of the firet payment, i 

(4) The lower Appellate Court ought, in my 
view of the matter of the nakal bahi, to have 
aeted under rr, 27, 28 and 29 of O. XLI 
and allowed the production of the nakal bahi 
and evidence to prove it and any oral evidenee 
whish may eome within the terms of section 
159 or sestion 160 of the Evidense Ast. The 
desree of the lower Appellate Court is aceord- 
ingly set aside, and tke ease is remanded to 
that Court with instruetions to re admit the 
appeal and to decideit afresh with advertenca 
to what has been said in this judgment, 
Costs in this Curè ‘will . follow the final 
result, : 
C R D. 
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CALOCUTIA HIGH COURT. . 
A2ea\t Para APPELLATE Decgee No, 333 
:ı cr 1920. 

March 24, 1922. 

Present: — Mc. Jastica Newbould ani 
Mr. Justice Panton. 
RAMAN! KANTA ROY — PLAINTIFE — 
APPELLANT 


cer8us ' 
HARA CHANDRA DAS—Daranpaxt AND 


ANOTHER Pro forma Derannaut— RESPONDENTS. 

Landlord and tenant—Dispossession of tenant by 
landlord from portion of holding —Swspension of rent. 

A, B und C succeeded to a tenancy. A who was 
entitled to a 12-annas share took possession of the 
same. The landlord, not knowing the exact shares 
to which the heirs were entitled, made a settle. 
meut of an 8.annas sharo with B and C. Tho 
effect of this settlement was that A was unable 
to realize ront from some of the wader-tenanty 
who took advantage of the situation. Ina suit by 
the landlord to recover rent : 

Held, that there was a dispossession of the 
principal defendant from & portion of the holding 
such asto cause a suspension of the rent of the 
Same, ' Y 


Appeal against the decrae of the District 
Judge, Rungpur, dated the 10th of Novem- 
ber 1919, reversing that of the Muntif, 
First Court at Gaibandha, dated the 30th of 
Marah 1916. 

FACTS appear from the judgment. 

Babu Jogesh Ohandra Roy (with him Baba 


Manindra Nath Roy) for the Appellant. 


Plaintiff is the appellant. The appeal arises 
out of a suit for rent. Firat Oourt desreed the 
Buit against all the defendants. On-appesl 
the suit has been dismissed on the ground 
that there has been dispossession of the 
prineipal defendant. On 28rd May 1912 
plaintiff got a rent decree against thia 
holding against the. prineipal defendant, 
Hara Chandra, that decree was set aside on 
the ground that the entire tenure was not 
included ‘in the plaint, by the Appellate 
Court. On appeal to this Court it was dig- 
posád on terms‘ ‘of*a sompromise on 10th 
Joly 1916, The learned Distrist Judge has 
held in the present’ suit that that judgment 
operates as res judicata which has been set 
aside by this Court, As to the merite, Mani: 
ram and dJnan were two brothers, Jnan’s 
wong were Padma and Baul who left Brinda. 
moyee and Baishnab, Padma died leaving 
defendant No. 2, widow, The present dea 
fendant is the ‘son of the other brother 
Maniram, He is entitled to 8 annas.. T 
revoguised dofeudant and Brimdamoyoe ių 
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respect of 8 annas. The defence is that 
. Baul died owning 4 annas and that he would 
ba entitled to same by virtue of guesession. 
Hence my recognition of the other persons 
amounted to dispossession. I submit dis- 
possession must be with res-ect to & third 
party who bas been inducted after driving 
out the original tenant. Here the tenants 
were of the same family. By mistake the 
landlord thinks that one of them is the 
heir of the other. Refera to Kalt Frasanna 
v. Mathura Nath Sen (1). There is no 
eviction in the present ease. Refers to 
Rat Ohuran Sar Matumdar v. Admintstrator- 
General of Bergal (2), Annada Prosad 
Mukhopadhya v. Mathura Nath Nag (3), 
Saroda Prusod Bhattacharjee v. Manmotho 
Noth Miller (4). The diepossession is not 
alleged to bave taken plees after the com 
promise in the previous ease. l submit they 
can at beat claim abatement, 

Babu D. N. Bagchi (with him Baba Mohi- 
nimohan Bhattacharjee), for the Respondents. 
—The appeal is eoncluded by findings of fact. 
The Ocurt below has found that the evidenes 
on the question of dispossassion was seanty 
and the landlord did not produca ‘avy 
evidence to prove that possession wa? not 
disturbed. It has baen fonnd that the 
holding was split up. The entire rent would, 
therefore, be suspended. Refers to Dhunpüt 
Singh v. Mahomed Katim (5), Godaí Malla 
v. Aminuddé ^ 'Howaldor (6) Upton v. 
Townend (7). The effect of the resognition 
amounts to the splitting up of the tenancy 
ana disturbance of my pcessession. 

Babu Jogesh Ohandra Roy, replied in brief. 

JUDGMENT.—This is an appeal against 
the deeree dismissing & suit for rent on the 
finding that the prinsipal defendant had 
been dispossesred by the plaintiff landlord 
from a portion of the holding fur which rent 
is claimed. 

The fasts of the ease as found are as follows: 
The holdiog was Originally held by two 
brothers, Muniram Singh and ‘nan Ohandra 
Singh. The prinsipal defendant Hara Chand- 
ra Dasis the son of Maniram ; Jnan Chandra 


(1,84 C. 191. 


(2) 2 Ind, Cas, 169; 
O.W. N 858. id 

(3) 3 Ind. Cas. 123; I8 C. W. N. 702i 9 C, L, J, 586. 

(4) 28 Ind. Cas 371; 19 0. W. N. 870. 

(5) 24 C. 296; :2 Ind. Dec. (N. 8.) 864, 

(6) 21 Ind. Cas. 957; 18 O. L. J. 508. 

(7) (1855) 17 O. B. 80 ab p. 64; 26 L, J. O. P, 44; 1 
qun (8. S.) 1089; 188 E, R. 476; 104 R. R. 562. 
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had two sone, Padma Singh and Boul ‘Singh, 
Boul Singh died ieavivg a son Bar- hnab 
Charan avd a daughter Brindamoyee Baiah- 
nab (haran died leaving Bricdamoyee, 
defendant No. 3, surviving. Padma Singh left 
a widow, Kapnehanmoni, who is defendant 
No. 2. Aftar the death of Baishnab Obaran 
the plaintiff made a settlement of balt ‘of 
the holding with Kanchaomoni and Brinda- 
moyee. It is found by the lower Appellate 
Court that the prineipal defendant, Hara 
Chandra Das, is now entitled to 12 annas 
share of the property ; but the plaintiff settled 
8 annas share with the 2nd and 3rd defend- 
ants, and this settlement bas led to witb- 
holding of the rent by some of the under- 
tenanty who had taken advantage of the 
situation. He has also found that thia net 
of the landlcrd, besides interfering with the 
appellant's enjoyment of his property, - has 
cast a aloud on his title. 

On behalf of the appellant it is contended 
that the ast of the landlord in affirming the 
possession of the 2nd aud 3rd defendants, 
who he believed to have inherited the 8 annas 
of Jnan Chandra, did not amount to dis- 
possession of the plaintiff from the 4 annas 
share whieh he inherited on the death of 
Baishnab Charan. But on the ‘findings we 
must hold that there was actual dispassession. 
The lower Appellate Oourt has seeepted . 
the: evidence of dispossession as given by 
the priueipal defendant ‘himself: and from 
this evidenee, which we have read'in order 
to properly understand the judgment, it is 
elear that it is the defendant's ease that 
he astually took possession of the share in. 
herited from Baishnab Charan after Baish: 
nab Charan’s death and before the settlement 
made with these ladies by the plaintiff. It 
is also found that the plaintiff's act rendered 
ihis defendant unable to realise rent from hid 
under tenants, for it is the defendant's evi 
dente that the under-tenants whose rents 
he was unable to realize were in oesupation 
of the land whieh had been in Baishnab 
Oharan's share. On the fasts found we 
hold that the learned District Judge was 
right in applying the prinsiple that disposses- 
sion by the landlord from a portion of the 
holding causes suspension of rent of the hold- 
ing and dismissing the suit. 

We, sesordingly, dismiss this appeal with 
0318. 


N. E. Appeal dismissed, 


Voi, ixviri] 
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SATYABHAMA SUNDARI i. MOHAMED ESAHAK MEAH. 


CALOUTTA HiGH COURT. 
AEPHAL FROM APPLE TE Decren No, 165 
or 1920. 

February 28, 1922, 

Present :—Mr, Jastics Greaves and 
Mr. Justies Ghose. 

Srimatt SATYABHAMA SUNDARI, 
wirs os CHANDRA SEKHAR MAJU M- 
DAHR—PrAINTIFE —ÁÀPPELLANT 

versus C 
MOHAMED ESAHAK MEAH— 


DeFEND:NT—HESPONDENT, 
Interest —Bond — High vate of interest —Cowrt not 
to a Mas uem interest penal—Contract Act (IX of 
1872), s. 


Unless satisfied that the rate of interest charged 


in a bond is a penalty within the meaning of section 
74 of the Contract Act, a Court cannot interfere 
with the stipulated rate of interest, as it is not 
open to it to make a new contract between the 
parties, [p. 498, col.:3.] 


Aziz Khan v. Duni Chand, 48 Ind. Cas. 933, 23 C. 
W: N. 1*0; 10t P. R, 1918; 165 P W.R 1918 (P. 0.) 
and Balla Mal v. Ahad Shah, 45 Ind, Cas, 1; 23 0. W, 
N.'283; 35 M. L.-J, 614; 18 A. L. J. 905: Do Ri 
19:8; 25 M. L. T. 65; 180. P. W. R. 1918; 29 C, L. J. 
165, 1 U. P. L.R. (PR. G.) 25; 21 Bom. L, R. 558 
(P. C.), referred to, 


, Appeal against the dieron of the Subordi- 
nate. Judge, Noakhali, dated the 26th of 
Augist 1912, modifying that of the Munsif, 
Sesond Court at Sudharam, dated the 20th of 
December 19.7, 


FAOTS appear from the judgment. 


-Babau Asiranjın — Ohotierpe (with him 
. Babu Nogendranath Boss), for the Appel. 
lant.—The plaintiff is the appellant, Tae 
appeal arises out of a suit for eaforcament of 
a simple mortgage exesuted on &th July 
1910. The principal advanc:d was Rs. 190, 
with interest thereon at 3} per m nen with 
quarterly rests. The suit was in 1916. The 
total claim was valuei at Rs. 1,090 to mika 
it triable by Munsif. I gave up a portion 
of the elaim. The defanee was thata por 
tion of the elaim was paid and that the 
stipulation for sompound interest was panal. 
First desreed the anit on appeal the Judge 
has held that a portion of the claim was paid 
and that the rate of interest was harsh and 
uneonscionabla as the very fast of giving 
up of & portion of the claim showed, He 
allowed interest at 25 per eant. He relied on 
Ohallephroo Ohowdhury v, Banga Behary Sen 


82 


' (1). That was previous to is Privy Conueil 


decisions in eiz Rhan e. Dani Chan? (2), Balla: 
Mal v. Ahad Shak (3). 

Maulvi Nurul Hug, for the Reapondents. — 
The PrivyCouneil desisions are distinguishable. . 
There the applicability of section 16 of the 
Indian Contract Aat was under eonsideration, . 
Here the question comes under sestion 74 
of that Aet. The bond was for 2 months, 
Theprovision for compound interest is clearly. 
panal, Refers to Krishna Oharan Barman v. 
Sanat Kumar Das (4), ‘Penalty’ has not 
bsen defined in the Act. Both Courts eon- 
currently held that the . rate is pənah. 
I submit they are perfestly. right, 

Baba Astravian Oha'terize replied 
brief. 

JUDGMENT.—This is an appeal by the 
plaintiff against a dec'sion of tha Subordi-. 
nate Judge of Noakhally modifying a deci- 
sion of the Munsif, The plaintiff's. sait was 
brought on a simple mortgaga bond, the 
prinsipal was Hs, 150. The defendant 
agreed to pay interest on the money lent. at 
the rate of Rs.3 20 per cent, per mensem, 
that he would pzy off the money together with 
interest within ths month :of. Bhadra. 1317, 
that he would pay interest for every 3 
months within 3 montbs, olherwiss the 
arrears of every 3 months’ interest would be. 
regarded as the prinsipal and the defendant 
would pay interest thereon at tha rate: men- 
tioned in the bosd. “Ehe data of the bond ia 
the 2nd Sravan 1317. Tha plaintiff sued 
t3 reeover Rs. 1,000, dedusting R3. 36243 
which he velidddiaed ont of the compound 
interest. 

The first Court. deesread ‘the suit ia- part 
allowing simple interest on the prinsipal a4 
35th par cant. per month from! the data of 
the bond up to the period allowed for re- 
demptioa and thereafter at 6 par sant. natil 
reilizition. The desrae to be satished within. 
thres maths, in defaalt the proporiy was to 
be gold. 


in- 


du (1) 81 Ind. Cas. 294; 20 d. W. N 408; 22. C. L. 1, 


(2) 48 Ind. Cas, 938; 23 C. W, N, 180; 101 P. R, 
1918; 165 P, W. R 1918 (D, O.). 

(3) 48 Ind. Cas. 1; 23 C. W. N. 233; 85 M, L.J. 
614; 16A. L. J. 905; 121P. R. 1918; 26 M. L. f. 51 
180 P. W. R. 1918; 29 C. L.J. 165;1U.P.L. R 
(P, C.) 2%; 21 Bom. L R 558 (P. 0.) 

(41 84 Ind. Oas. 609; 250.0, J, 24440. 162; 21 
0, W, N. 740 
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The defendant  sontended befora the 
Munsif that the sum of Rs. 144 had been 
paid by him on aesount of the debt. This 
claim the Munsif disallowed. The defend- 
ant appealed and the lower Appellate Court 
found that Rs. 144 had been paid by the 
defendant, and the Court modified the desree 
of the Munsif allowing interest at the rate of 
25 per cent. Thera was no cross-appeal by 
the plaibtiff against that part of the Munsit’s 
judgment whieh disallowed ^ eompound 
interest. The defendant sonterd!: that the 
interest allowed is harsh and  ungon- 
scionable and he states, relying on the pro: 
visions of sestion 74 of the Contract Act, that 
the provision for interest at the rate men- 
tioned in the bond musé ba tiken to be by 
way of reralty and ascordingly we are 
asked to interfere with the rate of 
‘interest allowed by the Subordicate Judge, 
Tt seeins to us that having regard to the two 
decisions of the Jndisial Committee in the 
ease of Aziz Khan v, Dus? Chand (2), and in 
the ease of Balla Mal v. Ahad Shah (3), 
that it is not open to us to make a new 
eontrach between the parties. Aacordingly 
it is not open to us to interfere unless we are 
watisfied that the rate of interest charged in 
the bond was:a penalt ty. within the meaning 
of section 74. We haya referred to the pro- 
visions of the bond ‘and despite the argument 
addressed to us on behalf of the respondeat 
itis not, I think open, ` ‘to us to hold that 
the provision for interest in the bond i3 in 
the nature of a penaity; sonsequently, I think, 
we must restore the desision of the Mnasif 
subjest to this that the respondent will ba 
entitled to deduct the sums seovered by Er. 
hibits A to A 6 whieh the Subordinate Judge 
has found had been paid by borrower. 

In the result the appeal suscesds and the 


appellant will be entitled to her sosis in this 


Court only. 


BR. N. 
Appeal allowed. 
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NAGPUR JUDICtAL, COMMISSIONER'S 
COURT. . 
MiscELLANEOU3 Civiu ArPrAL No. 13- B or 1321. 
July 28, 1:22. 

Present :- ‘Mr. Prideaux, A. J. C.- 
BAPU—Derenpant No. l— APPELLANT 
VE7TEUS 
BHOMJI AND ANOTHER-—PLAINTiFF AND- 


Derespant No. 2—Responpets, 

Berar Land Revenue Code, 1896, s. 208 — Pre-emption 
—Agreement to re-sell—Enforceability against pre- 
emptor, 

A pre-emptor’s right under section 205 of the 
Berar Land Revenue Code cannot be defeated by 
the vendee’s agreement to re-sell the property to 
the vendor, nor can the condition to re-purchase be 
enforced against the pre-emptor [p. 4944, col, 2.] 

Ganpatsa iMahadsa v. Joomabhai, 2 N. L. R. 150, 
referred to. 


Appeal from the decree of the Additional 
District Judge, Akola, dated the 31st March - 
1921, in Civil Appeal No. 391 of 1920, 

Mr. O, B Parakh, for the Appellant. 

Mr. A. V. Khare, for the Respondents. 

JUDGMENT.—Section 208 of the Berar 
Land Revenue Code, 1896, runs :— 

" Whenever a so occupant in any survey 
number proposes to sell or to relinquish in 
favour of a specified person for valuable 
corsideration, the whole or any portion of 
his interest in the survey-namber,.,...he shall 
give notice to all other co oscupants of the 
survey-number of the price at which he- is 
willing to rel), or the amount due, ds ‘the 
case may be. Such notice shall ba given 
through the Tahsildar, and shall be deemed 
to have been sufficiently served if it be 
posted at: the Chauri or some other public 
place, and: proclaimed by beat of drum, in 
the village in which the survey.number is 
situated," 

The law provides for the right of pre. 
emption being exercised by any co-ocoupant 
of the field in which a share is being sold 
and gives every co-cecupant having a right 
of pre emption the right to bring a suit in 
a Civil Court to enforce sueh right on 
various grounds, one of whieh is that no 
notiee was given as required by sestion 206. 
The plaintiff, in the present cass, was the 
owner of field survey No. 39 pot hissa No. 2 
and survey No. 66 of Mauza Kalambesh- 
war, Talug Akola. Hoe sold this land to the 
sesond defendant by a registered sale deed, 
dated the lat February 1918, for Rs. 1,500 
and put this defendant into possession, The 
first defendant, Bapuji, being a co:ocoupant in 
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field Survey No. 39 sued claiming his right 
to nre empt in Civil Suit No. 272 of 1918 
and obtained a decree on the 24th April 
1919, it being ordered that, on his depositing 
in Court a sum of Rs. £03, on aseount of 
the pre-emptive prise for payment to the 
sseond defendant, Khairushah, he would be 
put in possession. The money was deposited 
and possession taken of the pot Aissa in the 
beginning of the agricultural year 1919-20. 
The plaintiff now sues, stating that the 
sale of the fields to Khairushah was subject 
to the sondition that the latter was to 
re-eonvey the said fields to the plaintiff on 
plaintiff paying Rs. 1,500 within three 
years from the date of the sale, that such 
& sondition existed was found in the former 
suit, thcugh the sales was found to ba a 
sala out and out. Defendant No. 2, acoord- 
ing to that condition, re-conveyed the two 
fields to plaintiff by a registered sale.deed, dated 
the 24th Septembse 1919, Plaintiff claims 
to become the owner of the pot hissa in 
survey No, 39 by his sale, and sues stating 
that Bapuji is bound by the sale having 
pre empted the land ia dispute with notice 
of the sondition of re-purehase. He claims 


. the pot hissa and Rs, 700, the value of the 


; produce in the year 1919.20. The contest. 


^ 


And bound him, 


ing defendant Bapuji denied: that the field 


:. Was originally sold to defendit “No. 2 aubjest 
‘to the sondition alleged and “pleaded that 


the decision of the Court in Civil Suit No. 
272 of 1918 on this point was res judica 
Other pleas were advanced. 
The first Court found f£nier alta’ that 
the sale deed of the 24th September 1919 
by the 2nd defendant, Knairushah, in favour 
of the plaintiff in respect of the land claimed 
had been duly estab ished but held that chat 
document eonferred no title on the plaintiff 
for the simple reasin that, at the time of 
the sale, the second defendant had no tit!e 
to the said land whish had passed to the 
plaintiff in virtue of his pre-emption desree. 
Piaintiff was found to have no right to the 
land or the value of the erops and he sould 
not even clain possession of the land on 
payment of what Bapuji paid to pre-emot. 
The suit was dismissed. On appeal, the 
Additional District Judge, Akola, holds that 
the plaintiff should ba allowed to add a 
prayer for spesific performanse of the «on. 
trast proved in the pre-emption suit, An 
&pplisation to this effect had been made to 
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the Trial Court bit was rejected. The 
Appellate Court reversed the desision of the 
lowar Court and sant the case back for 
re trial. Hence the present appeal. 


It is argued for the appellant that the 
original sale was an out and out sale and n3 
stipulation of re sale bound the pre-emptor, 
that the pre emptor’s right tothe land cama 
into existence with the transfer of possession. 
Order XX, r. 14, sub r, 1-(5) of the Code 
of Civil Procadure states that in these sases 
of pre-emption the plaintiff's titla for land 
shall ba deemad to have ascraad from the 
data of the payment dirested. For the 
plaintiff itis stated that though he eannot 
enforss his right of spscific performanse of 
the easutract of re sale against Khairushah 
on the ground that he-now possesses no 
title to the land in suit, yet he can elaim 
spseiiic performanse against the pre-emptor, 
Bapuji, besause ha bought with kna3wledie 
of ‘the stipulation to re-sall. It is contended 
that Bapuji ean be treated as an assignds. 
It has bean held thata pre-emotor'a right 
under section 205 of the Barar Land Rave. 
nus ‘oda cannot- ba defeated by the vendee 
ra-selling to the vandor after a pre-emptién 
decree has been parsed. Ganpzist Mahadsa 
v. Joomabhat (1). -Tha observations of tke 
learned Judge who’ disposed of that case 
meats most of the arguments advanosl für 
the plaintiff respondent here. It has ‘fo 
be remembered that after the sale to Khairü- 
shah the present plaintiff was a stranger to 
the land and the result of a re-sale by 
Khairushah if he had any title to convey 
would bs to give Bapuji another cuse of 
ac ion to pra-empt. As siatel by Batten, 
A.J. O., in the ease above quoted, “bab to 
hold that a €25-0esupant who has volantarily 
parted with the whole of his share and who 
has thus voluntarily constituted himself a 
stranger, and has by introdasing another 
stranger brought about the state of things 
which the Law of Pra-emption is designed 
to praveat, cin defeat a preemptor by 
obtaining a re-sonveyansa from his vendes, 
would be to hold that a person who hag 
onse bean a. c3 ocupant is in as goad a 
positicn a3 a parson who is still a- ib. 
cosapint.” In my opinion, n3 suit for 
8pasifis performansa eould possibly lie agaings 


(1) 2 N. L, R. 150, 
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stk pie-emptor. It was the plaintiff's own 
^disfegard: of the provisions. of! the. Berar 
Jnd .Hevenne Code relating to. pre emption 
that forsed. Bapuji into Court.tó claim -the 
Jand as a eo-cesupant, The sesond defend- 
‘ant now has: no title to the land. Bapuji 
has:‘obtained title by paying the. purehase 
priee to-the second defendant... I eannot sep 
chow, that title is burdgned:by. any condition 
made by the sesond defendant. when he 
.bought!from the plaintiff, That &ale itself 
“was void -against the co-oceupant, and any 
sieondition: or. stipulation: in eonneetion with 
dí:wonll be also void. d is diffisult to see 
avhat:cconsideration supported the ágreement 
to re-sell.: Tor reaognice. an agreemant of 
‘this nabure would:be to ‘defeat the grov'sions 
of: the’ ‘enactment governing the daw of 
fPre.emptian in  Berar..:The condition -of 
rexpurabase cannot bes: enforced. against 
Bapuji. H's sale-deed from the sesond 
‘defendant gives plaintifi.no eause of action, 
foirthat::person bad- no title to the, land at 
the cate ob-ssle.. The- result is that this 
appeal sreocsedg; I set aside the decree of 
the lower Appellate:Oourt diree'ing, 8 re-trial 
sindi restore. the deerce of the first Court 
dismissing’. theckuit. “Costs: of this appeal 
vill ‘be ipaid by: the. Diei ME Apan DAR), 
G- “R N p 
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e sn QALCUTTA HIGH COURT. - 
vkppEAL ` Rod APPELLATE Droskg No, 1474 
m Suv UU gp 1919. T ACA oe A 
n "Februsry:2:,.11922.. |, 
“+ Fresent: -ijMr Justiee Newbould and 
mak tt Mp: Justise Panton. -- 
^ "PROSANNA KUMAR BEDANTA 
TIBTHA BHATTAOHARJYA- PLAINTIFF 
«© rool. APPELLANT 
> "versus ET 
MADHU BADY À AND-OTHERS— HE irs DENTS, 
“Estates Partition Aet GY B:.C.of 897), 88. 7,'98— 
doint.estate — Partition by private arrangement —Tenure, 
tration of-—Partition, regular, under Act—Tenure, 
avoidance of—Appeal, second—Finding of fact, if can 
be attacked on ground of insufficiency of-evidened, - 


ey t œ> Ea. E 


Section: 99 of-the Estates Partition Ach has, 310 
application fo a case where ‘the ten e.,sought bo 
be ‘avoided Was created by a ‘co-sharér in respect 
of land’ allotted- to him: under & private partition 
and’ which was held by him in severalty -ab vi 
time of the creation of the tenure. [p. 5U2,.col. 1,1 :. 

The main test of the applicability of. section 49. ‘is 
holding the” land in severalty under a private 
arrangement, ` This arrangement need nob'be s0 com- 
plete or so formally made as to exclude partition on 
the application .of some. of the ' proprietors "under 
section,7 of the Act. [p 502,001. 2] -.. . « 

Nogendra Móhan Ray v. Pyari Mohan Saha, 30 ind. 
Càs, 420; 43 O, 103; 210, L. J. 605; 20 C. WEN, 319, 
referred to. ` 

In second TA finding of- fact of the: ieee 
Appellate. Court waha be attacked on the ground, of 
insufficiency | of evidence, Lp. 501, col, 1 1 < ate 


“Appeal agairst the déerae of the gubiti 
nate Judge, Faridput, dated the 4th of May 
1919, modifying that of the Muusif, Second 
1917. at Madaripur, dated the 20th ‘oF, July 

: "rgd ii 


FAOTS appear from the judgment, € Gt: 

Babu Dwarkanath Chukerbuity (with him 
Babua trojo.'L2b. Ohakerbutty, ard Frdboth 
Kumar Das!, for the Appellant, The plal.it- 
iff is the appellant. Tho 'appéb] arises dut-GE 
a anit for recovery of possession: The défend- 
ant alleged to have beld" a: tenure under"& 
revenue paying estate whish is held by “a 
number of: proprietors. -The estates Woneiche 
of seventy-two vileges. It - ‘was - recorded 
as tymalt . in .4563. “held. by. & sommon 
mansgór. He contitiued in possession down 
to 1882.: In 1899 -some! of the co shar ers 
applied for . partition. -16 « was kori ISEH 
about 1205. During ‘the partition prodeed- 
ings, the defendants set! ù up, their: ‘titld ‘to 
hold under & permanent teure created: by 
some of the proprietors and: prayed thai pat- 
tition might be effected on thit - basis, ‘The 
Collestor rejeoted their prayer.- The’ partition 
‘prosee ded on the basis of rydtwari'teota, ‘ The 
‘firat Court decreed the suit. Un ,appen] thie 
‘Appellate Coart dismissed the enit holding 
‘that seetion 99 of the Estates Partition | Act 
would not apply.- The tenure win? ‘Sreated 
in 1865. I submit seetiori 99 of-the Estates 
Partition Act would apply. The finding’ of 
the. learned Subordinate- Judge as to ‘théée 
having bsen some sort of arrangement” i is not 
warranted by evidenca.: Thera is  évidensà 
io:show that «ommon ‘manager  sontintied 
to: possess till 1882. -At the” time of tha 
ereation of the lease tbe estate was ‘une 
questionably joint, Refers to seetions 7 
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ahd" 99- of “the "Estates Partition’ Aet. 
-Here thers. was no contest about the 
-jointreas of the estate when three of the 
proprietors only applied for partition. The 
defendant's objestion was then overruled. I 
‘submit the defendant cannot now say that 
his rights; still. remain on the face of the 
‘partition.’ Refers to Joy Sankari Gupta v. 
‘Bkavat ‘Ohandra Bardhan (1), Nogendra 
-Mohan Ray v. Pyari Mohan Saha (2). There 
is a difference between these two decisions. 
Refêra- to Aninda Kishore Chowdhury v. 
Datit Thakurani (3), Anand Kisore Ohow. 
ahury y. Dat Thakurain (4). The faets 
found by the Subordinate Judge are not 
tufficient to show that there ‘was a partition 
within ihe- meaning of section 7 of the 
Estates Partition Act. He refers to the 
evidence. of . the plaintiff. I submit that is 
nooevidenee.of a previous partition. There 
is no finding that- the lands were held in 
reveralty in 1865. Refers to Satbesh Ohandra 
Sarkar’ v, Bejoy Ohand Mahatap (5) desided 
bý eee Panton, JJ., in December 
921. EE 
Babn Suresh Chandra Talugdar (with him 
Baba Nibaran ‘Ohandra “Sam jpati), for the 
Bespondenis —This appeal is absolutely con: 
#laded ‘by findings of faet; ^ The case in 
Nogendra ‘Mohan Ray 4. Pyart Mohan Saha 
(2) is"clearly in point and has been decided 
in my favour. If your Lordships disagree 
with that obse then you will ‘have to refer 
this case to the Full Bexsh. The law is 
öll settled and ssstion 99 has no aprliea- 
tion. That decision has been uniformly 
followed. See Hridoy Nath v. Mohobutnessa 
Bibeé' (6), Aimanaddi Patari v. Nabin Ohand 
_ va Glops' (7), Abdul Latif v." Amanaddt 
UA All these eases‘ lay down that sestion 
99^has no applieation where the landa are 
held in‘’severalty. The eviderce. “slearly 
bears out ‘a separate possession. 
*- Baba Dwarhanath Ohakerbutty, in reply.— 
Thé private partition must be proved to have 
been effested before the sreation of the 


RIP ora 


a. (1) 26 0,434; 8 O. W. N, 209; 13 Ind. Deo. (x. 8.) 880. 
f (2)-80 Ind, Cas. 420; 43 O, 103; 210. L, J. 605; 20 
C. W. N. 819. : 
^ (3) Ind. Cas. 549; 10 O. L. J, 189; 86 O. 726. 
(4) 28 Ind. Oas. 680; 21 C. L. J. 298 at p. 300. 
- $(5,; 65 Ind. Gas. 711; 26 C. W. N. 608. 
(6) 20 C. 285; 10 Ind. Dec. (N. s.) 194. 
. (4) 5. Ind. Cas. 807; 11 O. L. J. 95. 
(8) 9 Ind. Cas, 689; 16 C, W. N, 426, £c 


tenurs; upon that point there is no-finding 
of the Judge. A A 
. [Nawsouno, J.—lIa not. the fact of granting 
a lease sufficjent to show that the lands were 
partitioned ? ] A yr ed 
That is evidenee of separate pessession. 
That would not take the case out of the 
Statute. “‘Referato Anand Kisore. Ohowdhury 
v. Dairi Thakurain (4). Mere separate posiag- 
sion. would not. be enough. .. it s 
- (Newsouto, J.— Under what seetion. did 
the  Collestor overrule. the. defendant's 
objestion ?  Daes that amount to res judicata 
or.some guch thing Pl. . M" 
.I donot go so far. Refers to sestions 22, 
23 of thé Estates, Partition Aet, I do not 
think it has got. the effest of. a decres, 16 
stands upon the footing of estoppel. 
= ig xo Ree ces Ua See 
. JODGMENT.—Thia is an appeal from tha 
daeision of the Subordinate Judge.of Faridpur 
reversing tha decision of the. Sesoud Mansif 
of Madaripore. ‘The plaintiff appellant was 
angs: of the proprietors of tha estajo which 
was partitioned-ander Aet V (B. V.) of 1837, 
[nthe Sahan allotted. to, the .plaintiffa 
certain:land wis.held by the defandant, im 
perma5ent . tenure ereated by some ot .the 
plaintiffs eosharers.in the estate, The. plaint- 
iff brought the suit to get khas possession, of 
this land.by avoiding the teaure. The Court 
of first in$tanee gave the plaintiff a decree 
holling ‘that cection 99 of the Partition 
Aet was applicable. . That decrea has,been 
reversed on appeal by the lower Appellate. 
Court. < AMT 
The only question in this appeal is the 
applieability of aestion 99, We hold that on 
findings arrived at by the learned Subordi- 
nate Judge this sedsionis inappliesble. | It 
is found that “by private partition among 
all the proprietors the defendant's landlarda 
got the land in suitia their share and that 
they,had “no co sharers when they granted 
the permanent tenure right to the defendant’s 
ancestors.” This finding meets the objestion 
that has beso ‘taken, namely, that there was 
no express finding tbat the land was held 
by the eo-sharers in severalty when the 
lease to the defendants was granted, This 
being &sesónd appeal this finding cannot be 
attaeked on the ground of insuffieiency of 
evidence. But ithas been attasked on the 
ground that there is no evidence on the point. 
We baye examined s 'Wopy of the evideneg 
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taken and we hold that though the eviderce 
is ecanty thera is sufüs'ent to enable the 
learned Subordina‘e Judge to draw an in- 
ferenee from whish he might «ome to this 
finding of fast. It eancot be said that aa 
a point of law there is no evidenee lo support 
these findings. 

It is urged that as the partition by the 
Colleet:r wss made on the &pplieation by 
some only of the eo-propiietors:secíion 7 of 
ihe Act would prevent there having b3en a 
partition after there bad been a previous 
division by private arrangement. But the 
private arrangement deserib:d in eecticn 7 
is not necessarily the sama private arrange- 
ment that would prevent the applisation of 
seation 99. From the osse law on the anbj:et 
it would appear that the min test of appli- 
eability cf sestion 99 is holding the land in 
severalty under a private arrangement, This 
atrangemant need not be so somp'ete or so 
formally made as to exclude partition on the 
application of some of the proprietors 
under cection 7, On the findirgs arrived 
at, the fasts cf the exse seem undistingu- 
ishable from thore of the ease of Nogendra 
Mohan Ray v, Pyari Mohan Saha (2), and we 
érqnot ray ibat tke learned Subordir ate 
Judge scmmitted ary error in law in the 
degision at which he has arrived. 

We aesordingly dismiss the appeal with 
sosta. 

The croes-objestion is not PE It 
i$ eocordingly dismissed. We make no 
crder as to costs in the eross-cbjectior. 

B, N, & N. H. 

Appeal dismissed, 
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Receiver, application for appointment o, of —Procedure=—= 
Estate in possession of Muhammadan widow— Receiver, 
appointment of, whether justified— Refusal to appoint 
Receiver, whether bars subsequent application for 
appointment, 


In dealing with an application for the appoint. 
ment of a Kecoiver, the Court should examine the 
grounds given for such appointment, and take the 
pleadings of both parties on the application, and 
then dispose cf it according to Jaw, as laid down in 
O. XL, r. ', of the Civil Procedure Code. The appli- 
qu not be dismissed summarily, Lp. 608, 
col, 1. 

dex is nothing in the law, as laid down in O. 
AL, r. J, of the Civil Procedure Code, which pro- 
hibits a Court from appointing a Receiver ina case 
under Muhammadan Law in which a widow or her 
heirs claim to remain in possession of the estate of 
her husband until her dower bas been paid and the 
accounts have been settled, provided there are good 
grounds within the scope of the section for a Receiver 
being appointed. [p 508, col. 2.] 

The mere fact that a Receiver bad not been pre. 
viously appointed is nob in itself a sufficient ground 
for refusing to appoint one at the later stage of a 
case. [p. 503, col 2.] 

Appesl against the order of the Distriet 
Judge, Saugor, dated 4th February 1927, 
in Civil Sait No. £/22 of 196.09. 

Mr. M. R. Dizit, for the Appellant, 

Dr. H. S Gour, for the Respondents, 

JUDGMENT.—Thia appeal arises ont of 
an order pasted in the suit whieh was 
tte subjest of the apppeal to the Privy 
Cooneil, reported ts Fahrunissaa v. Moulvi 
Isarus Saa?h (1). Tke appeal is sgeirst 
an order of the District Judge, Saugor, 
dated the 4th February 1922, refusing to 
eproint a Receiver at tke request of tke 
present appellant, the fifth defenoant, 

The suit was institnt.d in 19C6 by the 
widow of tle deteased Moulvi Zabor-nl- 
Islam who died in 1603. Tbe original 
plaintiff, who was the widow, claimed a ` 
quarter of the estate as her share end also 
elaimed dower which was found to be 
Rs, 1,25,500, This Court in Jure 1í15 
ordered the case to be remanded to the 
lower Ccuré for further procecdirgs recer- 
sary for firal desree in whieh acccoris 
should te taken. Tke plaintiff is dead ard 
ike present respcrdents are ker heirs. The 
greater part öf the estate ia admittedly in 
tte possession of the respor denis- plainiiffe, 

The mein object of the irquizy which 
has been going on, is to eseertain what 
has been the profit of the etate in the 


(1) 68 Ind. (as, £68 17 N. L, B. 7260. W N, 
£66 (P.C ‘J)o 
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‘possession of the plaintiffs and their pre. 
decessor. On the 2nd September 1712 the 
"defendan!s, includirg the present fifth de. 
fendant, applied that a Rec»iver should be 
appointed. On the 27th  Novomber 1912 
it was ordered that the parties should file 
affidavits and this was done by the 21st 
April 1918. No further action was taken 
on the application for the appointment of 
a Receiver and on the 12th January 1914 
the suit was dismissed. 

. After disposal of the Privy Oouusil ap- 
peal the procsedings were re-opened onthe 
3rd May 1921, the first hearing being on 
the 2nd Jnly 1921. Onthe 2nd December 
1921 the defendan's Nos, 1 to 4 applied for the 
appointment of a Receiver. This appl'cation 
was dismissed by the Distriet Judge with 
the following remarks : — | 

"There has been no order for a Receiver 
sinee 1906 and I see no reason to appoint 
one now, more especially ss it will encourage 
defendants to further delay the disposal of 
the care." 

The ¢ parte order against the 
defendant was se: aside on the 
February 1922, whereupon he applied for 
the appointment of a Rec:iver with an 
alternative to be put in possession of hie 
share of the estate on certain terms, and 
another request was made in the same ap- 
plication relating to the plaintiffs’ aecounts 
to whieh no attention was paid, 

[tis admitted in this Court that the 
only order appesalable is that refusing to 
appoint a Reeeiver. The reasons given by 
the District Judge for refusing the request 
of the fifth defendant are atated as follows: 

At the last hearing defendants Nos 1, 2, 3, 
4 applied for the appointment. of a Recsiver 
and it was refused, There has been no Re- 
eeiver sinse 1906 and foll detailed acsounta 
and the ascount-books have bein put in 
by plaintiffs and I can ses no rena won to 
appoint a Reseiver. |, therefore, rejest the 
applieation for appointment of a Receiver.” 
The learnad Couneel for the respondents 
supports the order of the District Judge 
by contending tkat, onder Mabammadan 
Law, a widow or her heirs are entitled 
fo remain in possession of the esta.e of 
her decea-ed husband until she has been 
raid her dower, and that, therefore, the 
District Judge was incompetent to pnt a 
. Reseiver in sharge of the estate in plage 
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cf the widow or her heirs until eqesounts 
had been settled and the dower  deelared 
to be paid, We ean find nothing in the 
law, as laid down in O. XL,r. 1 of 
the First Schedule, Civil Prosedure Code, 
whish prohibits a Court from appointing 
a Receiver in a sase like the present, 
provided there are good grounds within the 
saope of the sestion for a Reeeiver being 
appointed, 


It is complained on behalf cf the Ape 
pellant that tha District Judge has not 
exersised his diseretion properly in refusing 
to appoint a Heseiver and that in fact he 
has not exereired his discretion at all and 
has refused without going into the merita of 
the request at all. We are bound io say 
that there are good grounds for this eom- 
plaint. The mere fact that a Receiver hag 
not been previously appointed is notin it- 
self a enfficient ground for refusing to ap» 
point one now, and the Distrist Judge seems 
entirely to have overlooked the fast that 
a request for the appointment of a Reseiver 
was made in 1912 and the proceedings 
were only dropped besause tbe suit was dis- 
missed in January 1914. The District Judge 
in saying that “full detailed aecounts acd 
assounts booka have been put in by plaintiffs” 
does not examine the question as to whether 
or not the aseounts put in by the plaintiffs 
are prim. focte satisfastory ones. The eopies 
of the ascounte, which have been placed 
before this Court, show net profits of 
Ha. 56,362 from June 1903 to June 1920, a 
period of 7 years. This gives an annual 
insome of Rs. 3,256 for 67 villages, or 
Re. 48 odd per village for a year. On the faee 
of it, if the extracts shown to us are 
traue samples of the assounts pnt in by 
the plaintiffs there seam to be good grounda 
for the appointment of a Reesiver. We 
ean expres no opinion cn the point, 
bat it is eertainly ore that ought to be 
taken into eonsideration by the lower Court, 
The grounds given by the appellant for 
the appointment of a Reseiver should have 
been examined and pleadings of both par. 
tie: should have been taken on the appli. 
antion, and tha appl/eation for the appoint- 
ment of a Reesiver have been disposed 
of aecording to Jaw as laid down in O, 
XL, m 1. Aa ib i», the epplieition for 
a Receiver has been summarily dismissed 
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for reasons whieh -aprear to ng to be 
unsound. . The main parts of the:rec-rd of 
the osse ara with the. lower Court whish 
uja prceeedibrg with the soit and we baye 
not sufficient. material before us to. dispose 
„of the application cureelves, It is, mora: 
,over, ore whiah prefersb!y ought £o be dis- 
: pesed of by the District Judge himself 
after proper and legal tse of -hisdiseretion, 
For these reasons, we set aside the order 
of the Distriet Judge ard direst that he 
.restore to his file: the application put in 
iby the fifth defendant for the appointment 
-of a, Receiver and dispose of it according 
rto law. Tbe costs in this Court will be 
.eoste in.the case. The Pleader's fee in this 
‘Court will be Rs. 100. 


Ge R D, & W.C, A. Order eet aside, 


La 
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. BOMBAY HIGH COURT, 

:. ` Frest Crym Apprat No. 99 or 1919. 

4 April 12, 1922. 

(2o Present :—Sir Norman Maeleod, Kr., 

.. . Obief Justice, and Mr. Jusiiee Shah. 

«4; BAI DHONDUBAI AND 4NCTHER — 
: APPELLA:TÀ 


is teTAS 
-LAXMANRAO TRIMBAKRAO JAVADRE. 
KAR AND ANGTHEK— RE: PONDEMTA, 
.. Gift—Intention—Gift to adopted son— Adoption 
‘declared invalid— Gift, validity of, how determined— 
Motive of donor— Construction of document— Reference 
‘to similar documents. d 
! 


4 


him as his adopted son and the adoption turns out to 
be invalid, the validity of the gift depends upon the 
‘question whether the donor merely described the 
.donee as his adopted son or intended that the 
.validity of the gift should be conditional on the 
validity of the adoption. [p. 505, col. 1 ] 
"' The distinction between what is description only 
‘and what is the reason or motive of a gift or bequest 
may often be very fine, but it isa distinction which 
, must be drawn from a consideration of the language 
and the surrounding circumstances. [p (06, col. 1. 
Fanindra Deb Raikat v. Rajeswar Das, 121, A. 72; 
'11 O: 488054 Sar P, O. J. 610; 9 Ind. Jur. 277; 6 Ind. 
: Deo. (N. s.) 1068 (P. C), quoted. 
.. Ehe Court should not strain to adopt a con. 


‘straction, which would defeat the intention of the - 


testator, unless it is absolutely certain from the 
-words of the Will that the testator intended to make 
the gift to the donee conditional on the adoption 
being valid..[p, 6C5, col. 2,] 

A Hindu adopted his daughter's son J. Some 
nine years after the adoption he by Will made a 


-gift of his property, “to my adopted son J.” After. 


. Where a.person makes a gift to another describing 


the death of the testator the adoption wan declared 
invalid and the question was about the validity of the 


Held, that it was clear that the testator made the 
gift out of natural love and affection and that in 
making his Will he merely described the donee as 
his adopted son in the ordinary course without intend. 
ing that the gift should be conditional on the 
validity of his adoption. [p. 50F, col 2.) i 

Lalta Prasad v, Salig Ram, 1 Ind Oas. 555; 31 A. 
b at p. 6; A. W. N. (1908) 249; 5 A. L.J. 626, 
referred to, 

The language of one instrument does not afford 
much assistance in the construction of another. 
[p 50%, col. 1.] 

Abhiram Goswami v. Shyama Charan Nandi, 4 Ind, 
Oas. 449 861. A i44 at p. 145; !! Bom. b. R 1234; 
100, L. 1. 284 6 A. L. J. 857; 19 M. L, J. £30; 86 C, 
1003; 14 C. W, N, 1 (P. O.), quoted. ; 


First appeal from the decision of the 
First Olass Subordinate Judge at Ahmedabad, 
in Civil Suit No. 552 of 1915. 

Mr. Coyajee {with him Mr. H. V. Divatia), 
for the Appellants. A 

Sir Thomas Strangman (with him Mr. G, N. 
Thakor), for Respondent No. 1. p 

Mr. R. J. Thakor, for Respondent No. 2. 

JU GMENT.—This isan appeal from the 
decision of the First Clams Subordinate 
Judge of Ahmedabad. The faeta of the 
ease are folly set out in the judgment. 
The only question that has been argued 
‘in this eppeal is whether the plaintiff 
has proved his title to the suit house. 
‘The pleirtiff claimed under the Will of 
bis brother Janardan, who died. on the 
‘6th January 391%. Janardan had been 
' adcpted in 1852 by his mother's father, 
Vishiupaot. in October 1:0) Vishnupant 
madea Will and under that Will he gave 
a life interest in the suit house to ‘bis 
. wife, Rakhmabai, and the remainder over to 
his adopted son, Janardav. Vishnupant died 
‘in 1901 and in 1905 certsin disputes that 
had aricen between Janardan and Rakh. 
mabai were settled. by the execution of a 
‘deed of relessa and agreement, whereby 
‘Janardan’a interest in the cuib bouse 
after the death of Rrkimabai was recogpis- 
ed. A. 

The only question, therefore, is whether 
the gift of the suit house by the Will of 
Vishnupant was a valid gift, and that 
depends on the question whether the testator 
merely described Janardan as his adopted 
gon or intended that the validity of the 
gift should be conditional on the validity 
of tke adoption, As. was pointed out in 
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Abhiram Goswami v. Shyama Oharan Nandi 
(l1)the language of one ins'rumept does 
not afford much asi:istanes in the construc- 
iion of avother;and the sare of Fanindra 
Deb Ratkat v. Rajeswar Dos (2) whieh ia 
relied upon by the appellante, sannot afford 
any assistanse to the Court in sonstroing 
the present Wil), as the words inthe Angi- 
karpatra in that ease were entirely different, 
If we were to «onsider the facis in other 
eases, the dccament in Lalía Prcsad v, Salig 
Ram (3) wasalmost in the exact terms cf 
the present Will, The testator in that ease 
gave allhis proper’y to his wife for ber life 
and then declared that after her death Lalta 
Prasad, his adopted son, should be owner of 
tha property. The learned Judges said: 

: “There is absolutely nothiug in the Will 
6 show that the faet of the adoption of the 
plaintiff was the motive or reasonfor the 
gift, and, in the absenee of arything of the 
kind, it appears to vs that, interpreting the 
language of the gift in its ordinary meaning, 
we must treat it asa gift to Lalta Prasad 
AB a persona designata, and that, therefore, tke 
gift is valid, ” 

As. was stated in Fanindra Deb Raikat v. 
Ra‘eswar Das (2) (page 89) ' the distinetion 
between what ia dessription only and what 
is the reason or motive of a gift or bequest 
may often be very fine, but it is a distinstion 
whieh must be drawn from a sonsideration 
of the language and the surrounding eircum- 
Stanees." Itreems to us that the Court 
shonld not strain to adopt a constrnetion,wbish 
would defeat the intention of the testator, 
unless it wes absolotely certain from the words 
of the Will that the testator intended to meke 
the gift to Janardan conditional on the adop- 
tion beirg valid. There is no indieation that 
Vishnnpant bad any such intention. We ean 
only presume that he had adopted his 
daughter'a son ont of motives of affestion 
and for perpetuating his name without 
soneidering too deeply the rales of Hindu 
Law which invalidated sueh an adoption, 
No doubt, he hoped his family would 


(1) 4 Ind. Cas.:449; 36 I, A, 148 atp,. 165; 11, Bom, 
L. R. 1284; 10 O. T, J. 284 6.A.L. ads 19 M. L. 
J. 530; 36 C. 1003; 14 O.. W. N. 1 (P. C.). 

(2) 12 I. A. 72; 11 C, 408; 4 Sar, P, "e 610; 9 Ind. 
Jur. 277; 5 Ind. Dec. (N. a.) 1068 (P, 

. (8) 1 Ind, Cas. 666; 81 A. 5 at p. 6; L W.N. (1008) 
249; 6 A, L, J. 626. 


resognieo the adoption and not disputes 
it. Bat having made the adoption so far 
bask as 1892, when be same to make 
bin Will, it is elear that he wanted to 
make thie gift to Janardan, and he merely 
deseribed him as adopted son in the ordinary 
course withont intending that the gift should 
be eonditional on the adoption of Janardan 
being valid aesordirg to therulea of Hindu 
Law. He also in the Will dirested that 
Janardan should take one-third share in the 
Inam property. We are not conserned with 
that gift but it may be pointed ont that the 
words of that gift were somewhat different 
and wculd tend more to the conatrustion 
whieh the appellants wish the Court to put 
upon the words of tbe gift of the house. 
If that differense oflanguage has any value, 
it is more against the appellants, for it 
shows that whatever the intention of the 
testator might have been with regard to 
the share in the Iram property, at any rata 
with regard to the house, he intended, to 
give it to Janardan, whatever disputes might 
arise in the fature with regard to his adoption. 
Lt i8 not neeessary, therefore, to say anytbing 
with regard to the eífest of the eompro- 
mise or arrangement whish was arrived 
at in 1108. 

For his own safety Mr. Ooyajee neka ug 
to express the opinion thatthe eighth issue 
in the suit, whether the defendants Nos, 2 to 
4's plea as to the invalidity of Janardan’s 
adoption is barred by limitation bas not been 
eopsidered, and we do so. 

The appeal will be dismissed with ea 
t.¢, with costs as against respondent No. 1; 
the other re*pondents to baar their own 
eosts, 

N. B, 

Appeal dismisted, 
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NAGPUR JUDICIAL COMMISSIONER’S 
l COURT. 4 
MitcELLA? KOUS Civin APPRAIL No, 19.B 
or J921, 

August 1, 1922. 

Present : — Mr. Kotwal, A. J. C. 
CHAMPAT—Deraxpant—APPELLANT 
versus 
GANPATRAO—P taintivr — RESPONDET, 

! Berar Patels and Patwaris Law, 1900, s3.'6, 9, 20— 
Patelship allowance, suit for share of —Jurisdiction 

of Civil Court. 


Under section 20 of the Berar Patels and Patwaris 
Law, 1960, a Civil Court has no jurisdiction to 
entertain a suit to enforce a claim to a share in the 
emoluments appertaining to the office of Patel, 


Appeal from au order of the Second Addi. 
tional Distriet Judge, Amraoti, dated the 7th 
April 1921, in Civil Appeal No. 30 of 
1922. 


Mr. R. R. Jatwant, for the Appellant. 

Mr. Balwantrao tendh rier, for the Res. 
pondent. 

JUDGMENT.—Monz. Singad was a 
village leased cut under the Waste Land 
Roles of 1865. In 1886 it was settled in 
Patelsbip arder r.5 of the rules for the 
leasirg out of waste lands in Barar, 1865. 
The allowanee annexed to the Patelship is 25 
rer sent on the collectiors of the villige. The 
precept amount of collestions is Re. 321-7.6, 
The elicwance is thus Re. 130.5-10. 
Under section 6 A (4) of the Berar Patel 
and Patwařis Law, 1500, the share of the 
allowarce (whieh in the sestion is called the 
emoluments of the Patel), to which the 
defendant, who is the sharer, appointed to be 
the Patel is entitled, is admittedly Ra. 26, 
The plaintiff slaims a half share in the balanee 
of the allcwarce. He files this suit for 
Rs. 156 8 9, the total of the amount dre 
to him for tbe three years ending 1:19.20. 
It is urged, a8 8 preliminary cbjection in 
defense, that, onder seeticn «0, Berar Patel 
and Patwaris Law, the Civil Ccurt has no 
jurisdistion to try the elaim. The Trial 


Court upheld the objection and dismirsed the: 


suit. The lower  Appellste Court kas 
overruled i$ and remanded the case, The 
defendant appeals sgainst the order of 
remand. 

Sestion 20 of the Patels and Patwaris 
Law provides that a Oivil Court shall not 
exercise jurisdiction with respect to any 
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elaim by any person to the offise of Patel 
or Patwari or to any emolament appertain- 
ing to thé offise. The question therefore, 
ig; is the present claim one to an emolument 
appertaining to the office of patel? In my 
opinion it is. Section 6 A (4) provides that, 
notwithstanding anything in sestion 9, the 
balanse of the emolumenta shall be divided 
by the Patel in proportion.to their shares 
among allsbarers (including himself) in the 
Patelship. But i do not see how this provi- 
sion modifies seetion 20, as the lower 
Appellate Court says, and vests the jsrisdic- 
tion to entertain and enforse a elaim to a 
share in the emoluments in the Civil Court, 
Sestion 6-A (4) eonfersa right to share in 
the emoluments whish was negatived by 
seetion 9, bnt it does not do away with the 
exclarion of Civil Court jurisdietion provid- 
ed by  sestion 20. In my opinion,. the 
Civil Court's jurisdiction to try the present 
elaim is barred. The appeal, therefore, 
sucseede; the order of the lower Appellate 
Court is set aside. The desree of the 
First-Court ie restored. Ovstsin all Courts 
will ba paid by the plaintiff-respondent, 
W. A. Appeal allowed, 





BOMBAY HIGH OOU RT, 
Sscoxp Oivie AP:karn, No. 429 or 1921. 
April 13, 1922. ; 
Present: — Sir Norman Maeleod, Kr., Chief 
Jvostic», and Mr. Justice Shah. 
RANGASWAMI SHETTI--Daokzze- 
HOLD£R:— APPELLANT 


versus 
' SHESHAPPA MANJAPPA SHIMPI— 


Jopement DEBTORS — Re POMBENT, 
Limitation Act (IX of '€08), Sch. 1, Art '82 (6)—~ 
Decree transferred to another Court —- Application for 
further transfer made to First Court not step-tn-aid 
of execution, 


When a Court which has passed a decree trans- 
fers it for exeoution to another Court, an application 
for transfer to still another Court should be made 
to the Court to which the decree has already been 
transferred. Such an application made to the First 
Court cannot be treated as a step-in-aid of exeouion, 
as ib censes to be the proper Court within the 
meaning of Sch. I, Art 1+2 +4 of the Limitation 
Act, Boon as it has transferred the decree. [p. 507, 
col, 2. : s 
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Maharajah of Bobbilt v. Narasaraju Peda Baliara, 
86 Ind ( as, 682; 48 I. A. 2:8; 18 Bom, L, R 809 81 
M. L J. 80; 89 M. 619; 14 A.L. J, 129; 20 M. LT. 
472; 24 0. L., 4. 478, 4 L. W. 558; (19:6) 2 M, W.N. 
641 21 C. W. N. 162; 1 P. L. W, 26 (P. 0.)}, followed, 


Seeond appeal from the desision of the 
Distriet Judge, Kanars, in Appeal No. 17 
of 1920, reversing an order parsed by the 
Subordinate Judge, Sirsi, in Darkhast No. 251 
of 1919. 

Mr, P. B, Sh'ngne, for the Appellaxts, 

Mr, Q. P. Murdeshwar, for the Respondent. 


JUDGMENT. 

MAcLEOD, O. J.— The plaintiffs obtained 
a decree in the Court of the Principal 
District Munif of Selem of the Madras 
Presideney in 1910. After  ineffestive 
attempte at executicn tbe decree holder 
applied tbat the deerce should be transferred 
45 the Court of the Subordinate Judge cf 
Sirsi in the Bombay Presidency for execution. 
The deeree was frarsferred in July 1914. 
No ateps weretaken in the Sirsi Ooyrt to 
execute the deeree and the tirai Court return- 
ed ‘the deeree  unexecuted to the Salem 
Ocurt in November 1918, In 1919 tke Salem 
Ccurt . ‘again transferred the decree to the 
Sirti Ocurt and tbe present Darkhast was 
filedon 9th June 1919. The judgment- debtor 
oprored on. the ground that exeention was 
barred. Tbe question vas whether an appli- 
eation whieh bad been made cn the 4th 
Anghet 1916 to the Salem Court preying that 
the decree might be sent to the D'gtriet. Mun. 
aif cf Segaran in the Mssəre State for 
exeintion was a step-in-aid in exeeution made 
fo the proper Court, The Distrist Judge, 
fcllowirg the decison in Mahara ah of Bobtili 
v. Narcsaraju Feda Balicra (1), same to the 
conelusion that the Salem Court was not the 
proper Court in whieh to apply to fake a 
step in &'d when the' decrees hed been trans- 
ferred’ to the Sirsi Covrt, Under Schedule I, 
#rt 382 (5), of the Indian Limitation Act 
ile period of limitation arplieable is three 
years ficm the dete cf applying iv eceord- 
tree with Jaw to the proper Court for execu- 
tion, cr to take icme step in aid of execution 
of the deeree, and tke "proper Ocurt” by 


0: 6 Jnd. Cas. 682, 43 I. A. 128; J8 Pom. L. R. 
££($ ty M... 8,0; 10 M. €46; 14 A. 1. J. 11:9; 2. 
"M.1 7. Zr ;!4 C. J. 3.478; 4 L. W. ? 68; 09:80) 2 
M. W. N. 54); 210, W N.162; 1 P. L. W. 26 P. 09, 
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Explanation IT means the Court whose duty 
it is tn exeeute the deeras or order. Under 
O XX, r, 10 "where the helier of a 
Cesree desires to exesute it, he shall apply to 
the Oourt wh‘ch passed the deoree or to tha 
ofüser (if any) appointed in this behalf, cr 
if the deeree has been sent under the provi- 
gions hereinbefore contained to another Court 
then to rush Court or to the proper offieer 
thereof." In Maharajah of Bobbili v. Narasa- 
raju Baliara (1) a decree was passed ty 
the District Ocurt and was sent to the Court 
of a Munsil for execution and it was held 
that when the deeree of a Districá Ccurt bad 
been sent, under the Code of Civil Prosedura 
1882, seation 223, to the Court of a Mansif for 
exesniion and had vot been returned to the 
Distrist Court, the "proper Court" within the 
meaning of the Indian Limitation Ast, 1908, 
Sehedule I, Art. 185 (5), in whieh to apply 

“for exeeuti n, or to teke some step in.aid 
of exeention" of the desrea was the Court of 
the Munsif, with the result that an applies- 
tion to the District Court would not prevent 
the time for enforeing the decree from run- 
ing (under Art. 182) from the date upon 
whieh it was made, 

In that ease the applieation to the Distriet 
Judge was for exeeation of the desree by 
tale of immoveable properties whereas in this 
cate there was au applieation to the Court of 
Salem for the transfer of the decree to another 
Oourt. Itseems to me to make little differ- 
ense whether there is an application for 
execation or only an application to take a 
step-in aid of execution, For it clearly Feems 
to have been their Lordships opinion that 
when the Court which has passed a decree 
sends it for exeeution to another Oourt, then 
the First Court ceases to be the proper Court 
within the meaning of Sshedule I, Art. 
182 (5) of the Indian Limitation Ast, There. 
fore, the decision of the District Judge was 
right and the appeal must be dismissed with 
coats: 

Sean, J.—I have felt some diffüeulty in 
this ease. Though it ia elear from the pro: 
visions of section 42, that when the 
decree is once transferred to another Court, 
that Court has the same powers in execating 
tuch decree as if it had been passed by itself, 
I do not find any express provision in the 
Code as to what prosedure a party is to adopt 
when he wants to get the decree transferred 
egain $o another Oourt, There is no pro- 
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‘vision as to whether in snsh a case the 
-applieation should bə made by him in the 
. firat instanee to the Court to which the deerse 
has been transferred or to the Court which 
-oniginally passed the deeree, and. whieh made 
the order transferring the decree for execution 
on the first oseasion, The diffeulty arises 
from the absence of any express provision in 
the: OCode-on the point. It is possible, how- 
ever, to read section 42 of the Onde in a 
comprehensive manner, and to hold on the 
words, of that section that even an application 
for the transfer of the decreas again to 
another Oonrt must be made in the first 
instanee to the Court to whieh the deeree has 
already bean tran-ferred; and the observa. 
tions in Maharajah cf Bobbili v. Narasaraju 
,Baliara (1) show that all the applications 
-after tbe deeree ‘is onee transferred for 
execution to another Court, in sonnestion wiih 
ita exesution, must be made to that Conrt. 
"No doóub*the applisati n in that ease was for 
the exeeution of the deeree, and as it was 
made to the Court whieh had: already 
transferred the desree, it was held that the 
‘applieation was not made to the proper Court, 
The applieation in the present cabe is not 
‘exactly of that kind, and I should have been 
glad,to see my way, if possible, to hold that 
another applieation fora transfer toa Toird 
Court might be made to the Court which bad 
originally passed the deeree. At any rate it 
may be said in favour of that-view that there 
is no, express provision. prohibiting -such a 
prosedure. At the same time there is mush 
to;be said in favour of the view aceepted by 
the lower Appellate Court, and by my L-rd 
the Chief Justices. On the whole, 1 think, 
though not. without besitation, that the 
application in this case to the Salem Court, 
which had already transferred the deeree for 
exedution tothe Sirsi Court, fora transfer of 
the decree to another Court, cannot be treated 
as having been made to the proper Court and, 
therefore, sannot bs held to be a step in-aid 
of execation, 
X. E, 22 
Appeal dismissed. 
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NAGPUR JUDIOIAL OOMMISSIONRR'S 
OOURT. : 
Firet O:vii: Aeree No. 13: 0x. 1921. eu 
< Jane 21,1922, «0 ove 
Present: —Mr. Prideaux: A. J, C. 
NARAYAN, AND; ANOTHER -— DEFENDANTI 
Noa. l AND 2 T Jo 
v6r$us8 
SHANKE RUAL AND ocd aRs -Prania 


RESPONDE -TS 
Hindu Law-—Gift subject to SH N is 
donee—Denee, whether can avoid mortgage on ground 
of absence of legal necessity—Alienee for value; and 
donee of gift, difference between. 


Although itis open to an alienee for value. to 
raise the question of legal, necessity, a donee "who 
accepts a gift burdened with a mortgagé ‘cannot 
plead the absence of legal necessity for the mortgage. 
[p. 510, ool. 1.]- 

Dalchand x. “Chand Khan, 27 Ind, ‘Cas. so; n N, 
L. H. 1, referred to, 


Appeal from a E PETA of the ‘Sabordivete 
Judge, Wardha, dated the 12th . Ostober 
1920, in Civil Suit No 34 of 1919.,. 

Mr. Atmaram Bhagwant, £r the. Appellant, 

Mr. P. V Oharpure, tor the Respondent, . i 

JUDGMENT.—Tbe plaintiffs. tus .ọn;a 
mortgage-deed for Re, .3,000. .exeeqgted.,. on 
16th December 1908 by one Sita | They claim 
Rs. 7,384 7.0 thereon or foreelosure of the 
absolute oseupanoy fie'ds Nos. 10, apnd. 11 
in Khel B of Mouza Khatkhed.. Tahsil 
Waroha. These, fields..came to : Sita. who 
was the mother of defendant No. 2.frg 
her father,one Gajmal. Sita died.on 19th 
April 1918,’ Defendant. No. Lis the.son gf 
defendant No. 2. Defendants Nos. 3 and:4 are 
said to be the nearest reversioners of Gajmal,. 
On 3rd September. 1919,:that is, after the 
exeeution of the mortgage, Sita. executed - a 
deed .of gift Ba regards these fielde.i in favour of 
the fira. two defendanta, The ease proceeded 
ex parte against Musamwat Jani, the “second 
defendant; the others sontested, the e256, 
The defendant No. 1 -contends that; as a 
basdhu he is : entitled to- the ; | property. 


‘Defendants Nos. 3 and 4 elaim to be the 


agnates of Gajmal and as such.the immediate 
reversionere, The gift was ‚denied by the, 
last two defendants. The pleadings „led to 
the following issues :— 

1, Whether Musammat Sita executed the 
mortgage in suit for eonsideration P 


2, ‘If so, whether Hs. 2,985 was moh 


dus by her and whether Rs. 15 was not paid 


in sash to her ? | 
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9. Whether the mortgage wa: validly 
attested ? ido 

4. Whether the agreemant to ray com- 
pound interest at 12.annas per sent. per 
annum was nosonseionable ? 

Whether it ámounted to a hard bargain 
and should be reliaved against ? 

5. Whether the mortgage was justified 
by legal neesessity, and is binding on the 
défendante ? E 

6. Whether out of the sonsideration Rs. 681 
were borrowed for purshasing fields for the 
defendant No. 1 and if so, how will this 
faet: affect the liability of this defendant 
for the claim on the mortgage P 
. 7, Whether Saoji and Raojit, the grand- 
fathers of the defendants Nos. 3and 4, were 
brothers -of Gajmal, Wherther thess de- 
fendants are neater reversioners than the 
defendant No. 1 ? 

8. Whether Sita gifted the property to 
the. defendant No. Lon 3rd Septembar 1909 ? 
ius | Whether the defendant was put in 
posession in pursuánee of the gift? , 

; “10. Whether the gift was legally valid 
.&nd is binding on the defendants Nos. 3 and 
4P —— 

11, What amount is now due on the 
mortgage P, F 

The Trial Ccurt’s finding on tha issues 
may, bs, summarised as follows, That Sita 
éxéeuted the mortgage whieh was properly 
attested, that as regards the . passing of 
“consideration the defendants Nos 8 and 4 
are held to be the heirs, while defendant No. 1 
would be a mere donee and the proof 
of the exscntion of the mortgage -deed 
would throw on him the burden of prov- 
Ang ‘that the consideration did not paes, 
while against the last two defendants that 
"bürden would lie on the plaintiffs, When the 
“mortgagé-deed was exesuted Rs. 2,985 were 
‘due from Sita on assount of old debts 
"and Hs, 15 were paid in eash to her, she 
thus’ resieved fall sonsideration. The 
‘fourth issue was found in the “nagative. 
‘Defendants Nos, 3 and 4 were found to be 
the next reversioners, It was found un. 
nóeessary to deside the question of gift 
‘and’ delivery of possession, but if nesessary 
the Judge holds that- Sita gifted tne 
defendant No. 1 who wasput in possessioa 
of the gift and the gift was thug valid, 
but as Sita wasincompetent to gift away 
the property inherited from her father sueh 
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gift was not binding on defendants Non 3 and 
4. It was held that the mortgage was not for 
legal  nesessity but part of it, namely, 
Rs. 681 were borrowed for acqnitiog a 
field for the first defendant. Not being for 
legal neosssity, the mortgage was not 
binding on defendants Nos. 3 and 4, the next 
reversioners, but was binding on defendant 
No, 1, the donee, The elaim for Hs, 7,38..7 0 
or, in default, foreclosure was decreed 
against defendants Nos. 1 and 2, whole tha 
suit against defendants Nos, 3 and 4 was 
dismisseed, 

The present appeal against that finding 
is filed by defendants Nos. 1l and 2, no crosg- 
objection has been put in and, therafore, 
the finding as regards want of legal neses- 
sity stands, It is here admitted that 
Narayan sannot be a reversioner and it ia 
&dmittsd that defendants Nos. 3 and 4 are, 
as regards this defendant, nearer reyar- 
Bioners, Narayan is the donee and tha 
respondents here do not deny that posser. 
sion follows the gift. It is stated that 
the donee could raise a plea that no legal 
necessity existed though no parallel ease 
ean be pointed ont. Arguments in thia 
Court narrow themselves to thie, that the 
exeoution of the mortgage has not been 
‘proved nor has the receipt of consideration, 
The fact that Sita afterwards denied the 
‘execution of the mortgage and that it had 
to be proved against her in the Regia- 
trar’s Court is of little value against the 
direat evidenee thera is on record, Ram. 
chandra (P. W. No. 14), one of the attesting 
witnesses, swore to Sita oxesnting the 
document in his presenee and in that of 
one Janu Mahli now dead. She admitted 
the consideration at the time. Raghosa, 

. her son-in law and husband of the second 
defendant, was present at the time. Laxman, 
(P. W. No. 2), is the writer of that mortgage, 
He also speaks to its having bsen executed by 
Sita in the presenee of the attesting witnesses, 
Then there is evidense of one of the 
plaintiffs, P. W. No, 11, on the faet that the 
stamp of that document was purshased by 
Raghoas, D. W. No. 1, the father of defend. 
ant No. 1 and husband of defendant 
No. 2. There is no doubt that the finds 
ing of the lower Court that Sita exesuted 
the mortgage and that it was properly 
attested is sorrest. As regards the passiag 
of the consideration, there is ovideneo that 
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Sita admitted having reseived it. Raghosa 
himself admits that he usei to take money 
for Sitafrom the plaintiffs’ shop. P. W. No. Il 
one of the plaintiffs, P. W. No. 12, another 
plaintiff, P. W. No. 13, plaintiffs’ agent, P, 
W. No. 5 and copies of the acount. books are 
suffisient to prove that the consideration 
for the ‘mortgage was reesived by Sita. 
I do not think that the plea of want of 
legal necessity can be raised by the donee 
in this case, and there is some evidenee 
. to show that a portion of the considera- 
tion of the mortgage deed was expended 
in gettiog a field for Narayan. It is 
«ontended that a dones is an  alienee. 
Seetion 122 of the Transfer of Property 
Act is quoted, also seation 38 of the same 
Ast. It is true that an alienee for value 
eould raise the question of legal nese sity. 
Dalchand v. Ohand Khan (U. Butit seems 
to me that the donee here accepts the 
gift burdened with the mortgage. The 
mortgage would be enforeesble against the 
widow though it may not be enforceable exeept 
aa regards that part proved to be for legal 
neeossily against the reversioners, The 
question whetber some of the money was 
expended in the purehase of a field for 
Narayan is not pressed and is really 
immaterial nor is it here argued that 
the interest is excessive. Asalready stated, 
the case has been sontested here on the 
“ ground that the exeeution of the mort- 
gage decree (deed) has not been proved 
nor has the reesiT t of sorsideration. I 
have no hesitation in finding these two fasts 
apainst the present appellants. The appeal 
fails and is dismissed with sosts. The 
appellants will pay tae respondents’ coats, 


Q. R, D. Appeal dismissed. 


(1) 27 Ind. Cas. 859; 11 N. L. R1 


BOMBAY HIGH COURT, l 
Oivin Extsaogpinary APPLIO TION No, 70 
or 1920. 
June 14, 1921, | 
Present ; —Sir Norman Maeleod, Kr., Chief 
Justice», and Mr. Justice Shah. 
MAHADEO GJVIND SUKTANKAR — 
PLAINT,FF—ÀPPLIOANT 
versus 
RAMOHANDRA GOVIND SUETANKAR 
— OPPONENT. 


Civil Procedure Code (Act V of 1908), s. 16, pro- 
viso—Jurisdiction——~Land situate outside British India— 
Duit for mesne profits, whether maintainable in British 
Court. 


The proviso tosection !6 of the Civil Procedure 
Code makes it clear that a Court in British India has 
jurisdiction to entertain a suit for mesne profits of land 
situate outside British India, where the defendant 
resides within the jurisdiction of the British Court. 
[p. 611, col, 1.) 


Application against a deeree of the Dis- 
trict Jadge, Belgaum, in Miseellaneous 
Appeal No. 10'0f 1919, dismissing the appeal 
from & decree passed by the Assistant 
1915. at Belgaum, in Civil Suit No. 78 of 

19, 


Mr. G. S. Mulgaokar, for the Asilisot. 

Mr. Nilkani Atmaram, for O josieu No. 1. 

Mr. D. R. Manerikar, for Opponent ‘No, 2 2, 
JUDGMENT, - 


Mac.zop, C. J.—The plaintiff filed this 
suit in the Court of the Assistant Judge at 
Belgaum to reeover mesne profte of certain 
land for the years 1915-16 and 1915-17. 
It ig admitted that the land is situated in 
the Kurundwad State outside British India, 
and that the plaintiff bases his slaim to mene 
profits on the fact that he became.entitled to 
auch land by an award decree in 1916 and 
did not get possession of the landa until 
1917. The defendants eontended that as the 
suit came under section 16 (e)' of the Civil. 
Procadure Code, the Court had no jurisdic. 
tion. This eontention found favour with the 
learned Assistant Jadge and also with the 
Distriet Judge, ' 

Now, in the sase of land ontside British 
[udi& sestion 16 has no application and we 
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have to fall bask upon general principles 
in considering wbe'her this is a suit in whish 
& personal relief is claimed against a defand- 
ant residing within tbe jurisdistion of the 
Conrt. 

First, it may bs as well to cleir the ground 
by disposing of sertain eoatentions which 
were raised in the eouree of the azgament 
anto the proper scope of seetion 16 of the 
Civil Prosedure Code, cub section (e) and 
the proviso tc the sestion. Sub.sestion (e) 
exeludes from the jurisdistion of the Courts, 
outside whose losal limits the property is 
situate, suits for sowpansation for wrong 
to suoh immovenblo property; and the word 

“wrong” refers to tcris affecting immove- 
able property sush as trespasr, nnisance, 
infringements of easemente, ete. ‘he proviro 
makes it clear that even although a wrong to 
immoveabl3 properiy i; alleged, yet, whore tha 
relief sought can be entirely obtained through 
the defendani’s personal obediense, then the 
suit ean be instituted either in the Cour} 
within the loeal limits of whose jurisdistion 
the property is situate, or in. the Court 
within the losal limits of whose jurisdia- 
tion the defendant astually and voluntarily 
resides, cr carries on buiiness, or personally 
w.rksíor gain. So that assuming for the 
moment that tbe suit «as ore for mesne profits 
relating to land in British India, and the 
land had been outside the local limits of ths 
jurisdietion of the Court at Belgaum, still if 
the deerce dirested something to be done 
whish could be dons through the personal 
obediense of the defendant, sneh as the pay- 
ment of money, then the Belgaum Qourt 
would have jurisdiction fo entertain the 
suit, 


It ig admitted that the provisions of sestion 
16 of the Civil Procedure Code are an 
embodiment of the provisions of the law of 
England on this subject. Bat i$ seems to 
have been suggested that the proviso enac.ed 
something d.fforent. In our opinion, there 
is no reason for thinking that the.wholo 
seetion does not follow the English Law with 
regard to jurisdiction in the case of suits 
of the nature describsd in seetion 16, and 
we see no reason to think that under the 
English Law this suit would not lie in the 
Belgaum Court. 


Fortunately the deeision of Sir Lawreneo 


Jankins in Kashinuth v. Anıt (1) i3 
direatly in point, ani from taat daciziau 
it is elear that the prinsiples enunsiatei by 
tha English Courts of equity apply to this 
case, The facts of that sase were some- 
what similar to these. The plaintiff sued 
in the Court. at Nasik in British India 
to establish his right toa sbara in the insome 
derived from sortain grants of land situate 
outside of British India, bat reseivel by the 
defendant within the jurisdiation of the Nasik 
Court; it was held that the suit wis within 
the jarisdiction of the Court, there being no 
dispute as to (itle, Sir Lawrense Jenkias 
said : 

"The lower Appallata Court waama to hava 
theugat that ali proparty which had a foreign 
origin was oatside che j 3rislistion of the Oourt: 
this, however, isnot a correst view of the 
law. he ganeral principle is elsarly stated 
by Lord VWottenbam in Pollard, Hz 
parie, Oouríney, In re (2), where he 
saye: ‘If indeed the law of the souatry 
where the laniis sitaate should not permit 
or nos enable the defendant to do what the 
Court might otherwise think it right bo decree, 
it would be useless and unjust t2 direst him 
to do the aci; but when there is no sush impedi- 
ment the Vourts of this sountry, in the exersise 
of their jariadistion over eontrasts made here, 
or in administering eqaities between parties 
residing here, ast upon their own rules, ani 
are not inflaensed by any sonsideration of 
what the efteci or sush contrasts migatbe in 
the country where the landa are a.tuate, or 
of the manner in whish the Courts of anah 
ccuntries might deal with saeh eqnitiss’,” 

It is not suggested that the law prevailing 
in Karundwad State would not permit of the 
defendant being dirested to pay the mesne 
profits of the Isndto the plainiff to whom 
the lands belong. There appsars to be an 
eguity in favour of the plaintiff that the 
profiss of those lands whica were awarded to 
him ın 1915 shonld noi remain in the poskets 
of the defendant, and, therefore, there is no 
reason why the Balgaum QOourt should not 
have jarisdietion to administer that eq aity 
in favour of the plaintiff. Weara not conezra- 
ed here with the merits of the cass. We 
think that the Uourt in Belgaum had jurisdic. 


a 2 B. 407; 2 Bom, L. R, 47; 12 ine Dac, 


(2) (1840) Mont. & Chit, 289; 4 Deac. 27 
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tion to deside whether, on the facts that were 
placed before it, mesne profits of those prop- 
ért/ies.&$hould be ordered tobe paid by the 
defendants to the plaintiff, The Rule, there 
fore, must be made absolute. The case must 
go. bask to the Court. of the Assistant Judge 
to be dealt with on the merits, The plaintiff 
will be entitled to his costs in this Court 
and-the Court below. Costs in the Trial 
Court will be sosts in the cause- 
= Rule made absolute. 


MADRAS HIGH COURT. 
ArpgaL Agaissr Oxpex No. 122 or 1921, 
‘ November 3, 1921. 
Fresent:—Sir William Ayling, KT, Offg., 
> Chief Justice, and Mr. Justice Odgers, 
‘Tus OFFIOIAL. RECE IVER or TANJORE 
a USE — PETITION Ek—APPSLL3 NT 
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SE ' tf0r808 
- M, R.. VENKATARAMA IYER— 
j.p ONT of 1920), s. 51. (1) 
^o incial: Insolvency Ac 0 T 
ie inil Procedure Code (Act V of 1908), s. 
78 — Rateable distribution, order for— Money not drawn 
by creditors—Intervening insolvency of judgment-debtor, 


effect of —Official Receiver, rights of, to amounts ordered - 


to be rateably distributed. 


“Where rateable distribution has been ordered under 
Para "2, Civil Procedure Oode, the exception to 
section 51 (1) of the Provincial Insolvency Act 
applies not only to the amount credited in favour of 
the attaching decree-holder but also to the amounts 
yateably distributed to the other decree-holders 
under the section. [p. 512, col. 2: p. 518, col. 1.] 

. Where. the insolvency of the judgment.debtor 
supervenes before the moneys allocated for rateable 
distribution are actually distributed to the creditors, 
they do not vest in the Official Receiver, but belong 
ip the creditors from the date of the order. The 
order for rateable distribution removes the money 
from the operation .of the Insolvency Act altogether. 
[p. 518, col, 2.] | Ed 

Howatson v. Durrant, 21 0, 861; 4 O. W, N, 610; 
14 Ind. Deo, (N. 8.) 282, referred to. "- 

Appeal against an order of the Distriet 
Court, Tanjore, dated the 23rd Marsh lyzl, in 
— Interlocutory Applisation No. 227 of 1920, in 


J. P..No, 43 of 1919, 


FACTS appear from the jadgment. 

Mr. M. D. De:a?oss, for the Appellant, — 
Under the English Benkraptcy Act and the 
bankruptey prosedure a claim by the judg. 
ment-debtor can be serutinised by tha Oourt’ 
or by the trustee in bankruptey. Sr 

The Exeeption to sestion 51 (1) of the 
Insolvensy Act has no applicstion to the 
ereditors in «hose favoura rateable distri- 
bution order has been passed. 

The mere order allocating the moneys to 
the various creditors under sestion 7 3, Civil 
Proeedure Code, does not vest the ownership’ 
in them, It will belong to them only at the 
date of actual distribution. And where the 
insolyeney occars before that date the 
Official Receiver can slaim the moneys on’ 
behalf of the general bady of creditora. 

Mesars. K. V. Krishnaswamy Atyar and 
N. Swaminatha Atyar, for the Respondents.— 
The English Ast cannot be applied, beeause 
provisions ef section 51 of the Indian Ast are 
so different, There is no justification from 
the languages of section 51 to restriet the 
applieation of the exseption only to the 
attaching ereditor. “From the dite of the 
rateable distribution order the ownership in 
the moneys alloeated pass to the creditors, 
who eannot suffer for the intervening litiga- 
tion which prevented them from taking the 
moneys. i E 

JUDGMENT,—Only two points have been 
raised in appeal, It is eontended that where 
rateable distribution has been ordered under 
section 73 of the Code of Civil Procedure, 
the exesption to section 51 (1) of the 
Provinsial Insolyeney Aet only applies to the 
amount credited in favour of the attaehing 
desree holder and not to the amounta rate: 
ably distributed to the other dec:ee-holders 
under the section. No authority is quoted 
and we ean find nothing: in the wording of 
section 51 to anpport such a view; nor is any 
reason suggested: for such a differentiation. 
The Jearned Counsel for the appellant wished 
to refer to various English 1iulings dealing ` 
with seetion 45 of the English Bankruptey 
Ast of 1883; but the d ffererce between thi 
ssetion end section 5l of the Indian Aet are 
so great that we feel unsafe in taking them 
asa guide, The other eontention is : hat the 
amounts lying in Court should be treated as 
stillthe money ofthe insolvent, which the Offi: 
sial Receiver ean elaim for the benefit of tha 
genoralbody of the ereditors, This eontention 
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Biso we feel bound to negative. Tha 
last of the orders for rataable distribution 
was passed more than six years before the 
insolveney; and respondent was only pre- 
vented from drawing out the suma of which 
he was entitled thereunder by reason of 
litigation inatituted by other creditora of 
Nataraja Iyer which was carried up to this 
Oourt and ultimately provel infructuons, 
It seems to me that from the time of tha 
order of rateable distribnticn the monsy must 
be treated as belonging, not to the judgment: 
debtor, Nataraja Iyer, bat to the desree-holder 
in whose favour the order was passed. Mr. 
Devadoss for appellant contended that the 
effest of a rateable distribution order i3 merely 
to alloeate the money to the diffsrent suits 
without affecting its ownership. The latter, 
he rays, stil] rests in the judgmant-debtor 
by the sale of whose property it was slloeated. 
I do not think this is so. The section does 
not speak of distribntion to the eredit of the 
different decrees, bat of distribution among 
the deoree-helders. The latter ara entitled 
to draw ib oit at will; and the jzdgment- 
debtor most ssrtainly is not, I think “the 
money in this case must be treated as the 
property of the desree- holder, the present res- 
pondent, and that the Official Reseiver sould 
no mére-recover it from Court than he eould 
resover from the respondent if it had actually 
been paid out to him by Court, Mr. Devadoss 
eventually admitted that he could not recover 
the money in the sirsumstanses of the present 
ease if it had passed into respondent’s posses: 
sion. I would dismiss the appeal with costs, 

Opaene, J.—The firat point raised is on 
Bestion 51 of the Provincial Insolvenoy Ast 
as to whether the proczeds of exesution held 
by various Courts as detailed in the District 
Judge's judgment are "assets" realised or 
not. In the absenee of authority the execut- 
ing deeree. holder sannot be held to be solely 
entitled. 

lt was said there is a dilferense between 
seetion 73, Civil Pracadure Code and section 
51 (1), Provinsial Insolvensy Aci on thia 
point. Mr. Davadoss points to ssction 40 of 
the Bankruptcy Ask of 1883, to show that 
completion of exesution in England means 
B different thing to what it doas here. The 
Indian section is by no means identieal with 
the Statute iin facs, it differs from it in many 
material respests and it seems to be not only 
pnneressary but dangerous to hold that there 
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may bə distinebion batween the meaning of 
exeention in these two cestions. ` Ths point 
fails, 

The sesond and more important point 
is this. Itis said that the moneys held in 
Court as payable to the judgment-ereditors 
are still the property of the judgment-debtor 
so as to vest in the Official Reseiver on the 
inmolveney of the former, and the fact that 
these sums have not yet been distributed may 
givethe Offieial Reseiver the right to go behind 
the desrees ia salisfastion of whieh they 
have been paid and to see whether or not 
the transaetions are founded on good con- 
sideration, eto, This may be so, unless the 
ordar for rateable distribution (whioh was 
admittedly made six years before the adjudi- 
aation in 1919) removes the money, the 
subject of the order, from the operation of 
the Insolvensy Ast altogether. 

Cases have been cited to the effect that if 
a judgment creditor wants to prove in ine 
solvensy his elaim may be subject to sorutiny 
by the Court or the Official Receiver or 
Trustees in Bankruptcy; but if the matter is 
wholly outside the insolvensy-law it is slear 
that the Insolvency Court under its offisers 
has no sueh power. In my opinion such is 
the sa:o here. Sastion 51 provides that 
where execution bas issued, assats realised 
in tbe course of the exesution by sale or 
otherwise befora the data of the admission 
of the petition shall be protested from the 
operation of the Insolvensy Ast and the sase 
in Howatron v. Durrant (1) shows that: an 
order for rateable distribution stands on 
the same footing. Lt would, therefore, appear 
that the transaction sought to be impeaehed 
by the Official Receiver standa outside 
the operation of the Insolvency Ast and 
he san neither scrutiniza ita legality nor 
have it set aside for the benefit of the general 
body of sreditors, The judgment creditor 
entitisd to the rateable distribution is in 
thia respest in the same position, as if he 
had aetually been paid out of money which 
was realized in execution and that being ao, 
the Official Reseiver has no right to it, 
The appeal must be dismissed with sosta. 

M. Q, P. Appeal dismissed, 
a 27 C, 35!. 40. W. N. 610; 14 Ind, Deo (Ne 8) 
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BOMBAY HIGH COURT, 
Civi, EXTRAORDINARY APPLICATION. No, 265 
i : or 1821, 

Marsh 16, 1922. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justise Shab. 
RATANBAI SHIVLAL LOHAR-— 

PrAINTIFF—À PPELLANT 
tersus ; 


SHANKAR DEOCHAND LOHAR— 


— OPPONENT, 

Civil Procedure Code (Act V of 1€(8), O. IX, v. 8, 
O. XVII, rr. 2, ?—Swuit, hearing of, not commenced 
— Default in appearance on adjourned date— Dismissal 
of suit under O. IX, r. 8— Part heard case adjourned— 
Default in appearance at time fiwed-—Procedure— 
. Equity considered, 


Ordinarily, if on an adjourned date of hearing 
either or both of the parties make default in appear- 
ance the Court should proceed to dispose of the suit 
in one of the modes indicated in O, IX of the 
Code of Civil Procedure: there is no necessity 
whatever tohave recourse to O, XVIT, r. 3 of the 
Code, [ p. 615, col. 1.] 


Where the hearing of a suit has nob commenced 
and itis the plaintiff who is in default and there is 
no evidence to support his ease, the suit should be 
aa under 0. JX, r8, of the Code. [p. 516, 
. col. J, 

Courts should exercise extreme caution when on 
an adjourned date the parties or any of them ‘fail 
to appear. They should in the first place bave 
_ recourse to O. XVII, r. 2, of the Code rather than 
T. 8 and even in cases where r. 8 can be considered to 
apply, that is, where &'case has been part heard and 
an adjournment granted, it would not be in accord- 
&nce with justice to refuse & party, who has failed 
to appear on the adjourned date ab the time fixed 
but appears at a later hour, the chance of having the 
suit restored. ‘Ifthe equity of the case demands, he 
should certainly have an opportunity of satisfying 
the Court that he: had sufficient cause for not 
appearing. [p. 515, col, 2.] 

Shrimant Sagajirao v. Smith, 20 B. 736 at p. 748; 
10 Ind, Dec. (N s.) 1C61, followed. 


Civil extraordinary applieaticn sgainst 
an order passed by the District Judge, 
Khendesb, in Mistéllanecus Appeal ‘No, 11 
of 1990, ecnfiming an order pasted by 
the Subordinate Judge at Shirpur, in Civil 
Suit No. 674 of 1919, 


Mr. P, B, Eli: gre, for tke Appellant, | 
JUDGMENT. 


Maoron, C.J.—This suit wes fixed for 
hearing fcr the 12th Mareh 1920. Vari- 
ous adjournrents were granted, tbe last 
of whieh wes for tke 24th July 1620, 
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On that day when the cate was salled 
on the plaintiff was absent and the 
suit was dismissed. The same day the 
Pleader appeared and presented an applica- 
tion for the restoration of the suit to the 
file. On tke 28rd August this appliee- 
tion was diemissed. The learned Judge 
caid : 

"Tbe applieant's Fleader urges. that the 
dismissal of the suit should be held to be 
urder O. XVII, r, 2 and O. JX, r. 8, Civil 
Prcecdure Code, but it is elear that the Court 
hag not diemiseed the suit under the above 
provisions. Tke suit has been decided nuder 
O. XVil, r. 3, besauce the plaintiff 
to wkom time was given failed to produce 
ile evidenee, ard the provisions cf O. 
IX do not, therefore, apply. The plaintiffs 
only remedy is. to appeal against the 
desree.”’ 

The plaintiff has obtained a Rule from 
this Court on the 25th November 1921 
calirg on the defendant to show sanse 
why the desision of the lower Court shonld 
rci be revereed and s re trial of the snit 
directed. The decision of the learned Judge, 
if it were allowed to stand, would 
spply to every, ease in which there has 
been sn adjournment before the trial of the 
ence has astually eommenced, to enable a 
party to prcduce his evidence, and the 
party does not appear on: the adjourned. 
date, We are osonstantly having oases in 
which tbe failure to distinguish between 
the provisions cf r. 2 and r., 3 of 
O. XVII has enaused injustice. That 
Order deals generally with "adjourpments." 
Rule 1 gives the Court power to grant 
adjournments from time to to time, pro- 
vided that, when the hearing of evidsnee 
has once begur, the hearing of the suit 
g£honld eontirue from day to day until all the 
wiinestes in attendance have been examined, 
unless the Ccurt finds the adjournment of, . 
the hearing beyond the following day {o 
Le necereary for reacona to be recorded. 

Under r, 2, where, on any gay to, 
which the hearing of the snit isadjourned, 
the parties or any ofthem fail to appear, 
the Court msy proceed to dispose of the, 
suit in ore of the mcdes direeted in that, 
behalf by O. JX or make such other order 
as it thinks fit. TEM 

Order IX deals with appearance of par., 
tics and tke torsequerce of | ncn-apperr.. 
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anes.’ In all the eases whieh come under 
O. 1X, the party against whom a deeree 
or order is passed in default of his ap- 
pearanee, ean apply to the Court to have 
the es parte desree or order set aside on 
the ground that he ean show  suffisient 
cause for his non appearance, Ordinarily, 
ther, if a case appears on the Board on 
an adjourned date for bearing, and there 
is defanlt of appearanes on the part of 
both or either cf the parties, ihe Court 
must refer to O,' IX so as to ascertain the 
proper procedure to be followed, and there 
is no neesasity whatever to have any reeourse 
io O. XVII, r. 3. 

In this ease the hearing of the suit 
bad not commensed, and, therefore, as it 
was the plaintiff sho was in default, and 
there was ro evidenee to support his ease, 
the suit should have been dismissed under 
O, IX, r. £. 

Role 3 of 0, XVII is eertainly some- 
what unfortunately worded, as it may 
be construed a8 being applicable to every 
ease in whish an adjournment haa been 
granted to a party because, he has not been 
ready with his evidenee, whether the trial 
has sommenced or not. It would not 
make much differenca if there were not 
authorities to the effect that if the ease 
is decided under r, 3 the only remedy 
of an aggrieved party is by way of 
appeal or review. There seems to bs a 
direet eonfliet between r. 2 and r. 3, 
because r. 2 deals with any kind of adjourn- 
ment whieh ean ba ordered under r, 1 and 
gives the Court power to dispose of the suit as 
directed by O. IX in default of ap 
pearance of the parties or any of them. 
If the plaintiff appears and the defendant 
does not appear, the Oourt can pass a 
decree ez parte on the merits of the gase 
as appearirg from the plaintiff's evidense, 
If the plaintiff is absent and the defend. 
ant appears the Court shall dismiss the 
suit exeept in so faras the plaintiff's claim 
ia admitted, 

In either easa the suit is disposed of 
or desided, but the party in default san 
apply to have the ez parte decree or order 
set aside on showing sauss, If, then, there 
is a default in appearanse after an ad- 
journment, ordinarily O. XVII, r. 2, 
will apply, and there is no nesessity £a 
have resourso to the atrister provisions of 
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r. 3 unless the hearing of the action has 
already e«ommensed. I think r. 3 was 
only intended to apply to such eases, as 
otherwise this strange result would follow. 
If a case is adjourned by sonsent without 
any reason being given, and the plaintiff 
does not appear om the adjourned date, the 
suit will be dismissed and he ean apply 
to have the ev parte desroe seb aside. If, 
however, the adjournment is granted on 
the ground that the plaintiff is not ready 
with his evidence and the plaintiff dosa not 
appear on the adjourned date, his suit 
will ba dismissed ; but he ean only appeal 
or ask for a review. The ground for 


appeal or review will be exactly the same, 


viz, that he had sufficient sause to acaount. 
for his non-appearanee; and, again, if he 
susseeds the result will be the same. There 
wil be a  re-hearing. If the hearing 
of the action has aetually sommenéed 
it is another matter, though, again, the 
result of an appeal may bethatthe lower 
Oourt is direated to continue the ease from 
the point where the plaintiff or the de- 
fendant, as the ease may be, made default, 
It is nesessary, therefore, for the  Couris 
to.exereise extreme eaution when on the 
adjourned date the parties or any of them 
fail to appear. They should, in tha frst 
plase, have reeourse to O. XVII, r. 
2 rather than r. 3, aud even in eases 


where r. 3 ean be eonsiderad to. 
apply, that is to say, where the case 
has been part-heard and an adjourn. 


ment granted, it would not ba in accord. 
anse with justisee to refuse a party who 
has failed to appear on the adjourned date 
at the time fixed, but appsara at a later 
hour, the shanee of having the suit re. 
atored. Generally, I should like to point cut 
that, a party who has failed to appear at 
the time.fixed for the hearing, if the equity 
of the ease demands it, sertainly should 
have an opportunity of naking ing the Court 
that he had suffisient eause for not appearing. 
Otherwise mush delay is caused b3fore 
a desision is arrivad at on tha marits, 
{See Shrimant Saga:trao v. Smith (1)]. 

The Rule must ba made absolute, and we 


(1) 29 B. 736 at p 143; 10 Ind, Dec. (x. a.) 1081, 


5163: i 
BFZWADA SUNDARABAMA V. ENUGA RAGHAVA, 
rend baek the ease for trial on the maris, 
Costa sosta in-tha sause. 
SHAH, J.—I agree. 
Na K, &.w. C. À, E 
Rule made absolute, 
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MADRAS HIGH COURT. 
APPEAL AGAINST OspxB No. 63 or 1921, 
Decamber-], 1921, 


EPE ia Sir William Ayling, KT, ` 


and Mr. Justice Venkatacubba Rao. 
- BEZ WADA SUNDARARAMA: REDDI 
“AND OTHER = ÁPPBLLANTS 
* terstuj 
BNUGA RAGHAVA REDDI AN» OTAERS 


— ResPor DENTS,’ 

- Qi Procedure Code (Act V of 1908), s. 144—0bject 
of section — Decretal amount, reduction of, n appeal — 
Restitution, application for, by. judgment-debtor— 
Prejudice due to error, in regulating order of sale -` 
items, effect of. 


The object of section 144 of the Code of Civil 
‘Procedure is to remove, by means of restitution, any 
prejudice due to the erroneous terms of the original 
decree. v 

Where the amount of & decreo is slightly reduced 
on: appeal and tho judgmeni-debtor applies for 
restitution in respect of certain items of property 
‘which, he contends, need not have-been sold at all, 
restitution should not be granted, as his position as 
regards. the sale is in. no way affected by. the 
variation in the decree and the prejudice, if any, 
is solely, due to the order in which the items of prop- 
erty were gold. [p. 517, col. 2.] 

Syed Nathadu Sahib v Nallu Mudaly, 27 M. 98, 
Zain-ul-Abdin'v. Asghar Ali Khan, 10 A. 166; 15 I. A, 
12; 8 Sar. P.-O, J..129; 6 Ind. Deo. (x. 8.) 112 (P, C. ) 
Chandan Singh v. Ramdeni Singh, 31 O, 499, Sagore, 
- Mandal v. (Mofijuddin Sardar, bl Ind. Cas, 959; 24 
C. W. N. .50; 29 C. L. J. 486, distinguished. 


. Appeal. against an order of the Disirist 
Court, Nellore, dated 19th October 1920, 
in Original Petition No. 45 of 1920. 

FAOTS appear from the judgment. 

Mr. A. KAreshnawamt Atyar with him Mr. 
Raghava Rao, for the Appellants.—The lower 
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t S T 
Court should nci have ordered delivery. 
Here there is no question of placing the 
parties in the same position whieh they 
would bave occupied but for the appellate 
deeree. The decree was slightly varied as 
to interest. It eannot be said that the 
judgment-debtor was: prajudieially affected 
by the deeree of the firat Court, whieh could 
only be removed by restitution, Tho only 
prejudices of which tha juigment debtor 
eould complain was that, if certin items were 
postponed to the last, the decree amount 
would have been realised by the sale of the 
rest of the items. The prejudiee was due 
to the Court’s- order regulating the order 
of sale of the items. That is not within the 
terms of section 144, Civil Prosedure Code 
of 1908, which is more restrieted in seope 
than the corresponding provision in the Cade 
of 1882, 

Mr. O. Madhavan Nair, for- the Repond. 
ents, relied on Syed Nathadu Bahib v. Nallu 
Mudaly (1), Zain- ul-Abûin v, Asghar Ali 
Khan (2), Ohandan Singh v, Ramdeni Singh 
(3) and Sagore Mandal v. Mofijuddin Socdar(A) 
in support of the lower Court's order. 

JUDGMENT,—Appellanta in this case re. 
present the desrae-holders in Original Suit 
No, 24 of 1911 on the file of the Nellore 
Distriet Court. Respondents are the judgment- 
debtors. The decree was for Hs, 5,6686 8 
with subseqvent interest at 9 per sent, 
per annum, Jt was confirmed.on appeal to 
the Oourt with the single modification that 
the rate of subsequent interest was re. 
duced frem 9 per sent, to 6 per cant, 
While the appeal was still pending, 19 items 
cf property belonging to the respondents 
were brought to sale in exeention of the 
decree, the amount’ due being notified aa 
Re, 7,695. The ecrrect mount salculated 
according {o the decrea’ of this Court was 
Rs. 7,415. The total eale-proeecds aggregated 
to Re. 10,357 and of the 19 items, five items 
were purstassed by appellants for Rs, 2,719. 
“ Respondents. applied under section 144, 
Civil Procedure Code, for restitution by | 
re delivery cf thece five items, cancelling the 


(1) 27 M. 98. 

(2) 10 A, 166, 15 L-A, 12;- 6Sar,-P. O. J. 189; 6 
Ind. Dec. (N. à.) 112 (P. C.). 4 ; 

(3) 310. 499. . ; TEA se 

(4) 51 Ind. Oas, 959)"24.1C, :W N. 50; 29 0. Li di 
456, 
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Sale and the Diatriet Judge passed an order in 
their favour, against whieh the present appeal 
is preferred, 

In our opinion the order is not justified by 
the terms of the seetion, The latter runs 
thus, (1) where and in so far asa deeree is 
varied or reverzed, the Court of fi‘st instance 
shall,on the spplieation of any party enti‘ led 
to any benefit by way of restitution or other- 
wise, eauce aneh restilution to be made as will, 
BO farsas may be, plase the parties in the 
position whieh they would have cesupied but 
for sush desree or sash part thereof as has 
been varied or reveraed; and, for thi: purpose, 
the Court mey make any orders ineluding 
ordera for the refuad of eosts, And for the 
payment of interest, damages, compensation 
aod mesne profits, which are properly sonse- 
quential on mah variation or: reversal. 

(2): No sait shall be instituted for the pur- 
pose of obtaining any restitution or other relief 
which could be obtained by applisation under 
sub sestion(:). Its objeet is clearly to enable 
the Court to plase a party who has been pre: 
judieially affested by a decree, whieh has 
been varied or reversed in his favour, in the 
same position as he would have oscupied if 
the desree had stood originally in the same 
terms, a3 it atcod after the variation or rever- 
sal. 

To put it in another way : The prejudice 
to be removed by restitution must be the result 
of the erroneons terms of the original decree. 
Now, in tke present case, respondents may 
fairly claim that as things turned out the 
deeree amount might have been realised by 
the sale of the 14 items of property other 
than thoseof whieh they now elaim re-delivery, 
if the itema bad been sold in a different order. 
The last item No, 19 fetehed Rs, 3,600, 
the &mouot realised by the sale cf the 


preseding items being only Hs. 6,757 which’ 


was nearly Ra. 1,000 under the deeree amount. 
Tt was, therefore, necessary to proseed with 
the sale of'Item No, 19. If the five items they 
elaim had been put last inthe list, the decree 
amount might have been realised without sell- 
ing them. But such prejudice aa respondents 
have suffered is due not to the variation in 
the deeres, but to the tarms of the sale order 
regulating the order in whieh the itams were 
to be sold, and it is not alleged that respond- 
ents tock avy exeeption to this either at the 
time of fixing sale proela.nation or at the 
time of sale. B. < 
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Whether the amount to be realised was 
Rs. 7,695 or Rs. 7,495, did not affest the 
nesessity of putting up the last item of sale. 
In other words, their position as regards the 
sale was in no way affected by the variation in 
the deeree, l 

It was argued that any ‘reduetion in the 
amount of a deeree affects the position of the 
judgment-debtor, inasmush as it renders 
ib easier for him to satisfy the deoree and 
prevent the sale of his property in execution. 
No doubt, where the reduction ia large this 
may be so, and whether it is so or not, must 
be a question of fast. Bab in the present 
ease the reduction is so alight that it cannot 
be seriously: contended that respondents sould 
have satisfied a deeree for Rs. 7,495 but 
sould not raise the extra Rs. 200 and no sueh 
allegation has ever been made. 

Of the cases relied on in support of the 
District Judge's order the first is Syed 
Nathadu Sahib v, Nalu Mudaly (1). The fasts 
there were very similar to those before us; 
and if it had been desided under the present 
Oivil Proctdure Code, we should have felk 
bound to refer the matter toa Fall Beneh. 
Under the old Code (settion 583) the Court 
was not limited, in granting such restitution 
aa it thonght fit, to placing the party in the 
same position as he would have oseupied but 
for the variation or reversal of the original 
desree. Seetion 144 of the present Code 
gives, aB'has bsen pointed oat, much more 
restristed power. The decision in that ease 
may be distinguished on this ground and 
although, with all respeet, we feel doubtfu! 
as to whether any equity in that ease salled 
forthe desision arrived at, we do not feel bound 
to say more about it. 

The Privy Oouscil desision in Zatn-xl- 
Abdin v. Asghar Ali Khan (2) whieh was relied 
on in Syed Nathadu Sahib v. Nallu Mudaly 
(1) dealt with a ease in whieh tke Uourt galo 
sought to be set aside would have been al- 
together unnesessary, under the modified 
desree, the amount found due having been 
realised by an earlier sale. Sash a case, of 
eourse, standa on a different footing both in 
equity and with reference to the provisions of 
gestion 144, , 

Ohandan Singh v, Ramdent Singh (8) is 
another ease lixe Syed Nathadu Sahib v. 
Nallu Muialy (1) under the old Code, and 
although Sagore Mandal v. Motjuddin Sardar 
(4) is:ander the present Oode, it simply 
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follows the earlier ease withcut refêreneé to 
the ehange in wording in the Code, 
. We. must, therefore, .set aside the order of 
the Distriet Judge, and direst respondents to 
pay appellants «osta in both Qourts. 
M. Q, P. 
N. E. 
Apreal allowed, 


BOMBAY HIGH GOURT. 
Freet Civin Appear NO 226 or 1921, 
March 16, 1922. 

Presei -Bir Norman Maeleod, KT., 
Chief Justice, and Mr. Justiee Shab, 
BAI TARA—PETITIONZR— ÁPPELLANT 

20, VérsuB o — 
“ MOHANLAL bALLUBHALI AND OTHERS 
= OpronskTS—RESPONDEATS, 
Guardians and Wards Act (VIII of 1890), ss. 19, 25 
— Hindu father—Guardianship of minor son, appli. 
cation for—~Application to be treated as one for custody, 


An applicdtién-under s. 19 of the Guardians aud 
Wards Act by a Hindu father to be appointed the guar- 
dian of. his minor son who is living with his mother 
is not conipetent, because, under the Hindu Law, the 
father is already the natural guardian of his minorson, 
“Any such application should be ttéated as one made 
under sevtion 25 of the Act for the custody of the 
minor and decided accordingly. [p. 519, col, 1.] 

. Mrs. Annie Besant v. Narayaniah, 24 Ind, Cas. 290; 
i6 Bom. L. R. 626; 27 M. L. J. 80; 180. W. N. 1089; 1 
E: W.520; (1914) M. W, N. 586; 16 M. L. T. 165; 20 
C. L. J, 2:8; 12 A. L. Je 1165; 88 M, 807; 41.1, A, 314 
(P. O.), referred to. . . 

First appeal from the desision of the Joint 
Judge, Ahmedabad, in Missellaneous Ap- 
plication No. 44 of 1921. 

Mr. H. V. Divatic, for the Appellants, 

Mr. G.N. Thokor, for Respondent No. 1, 
Mr. R. J. Thokor, for Respondents Nos, 2 
to 4. x: 

JUDGMENT, 

Maoszop, C. J.—— The petitioner filed this 
application under the Guardians and Wards 
Ast lo. te appointed guardian of the person 
of his minor sor,. who was livirg with his 
mother, opponent No. 4, and his maternal 
grandfather, opponent No. 5. J may point 
out ak onse that the appligaticn cught to 
have been dismissed, besause snsh an ape 
plieaticn by à Hindu father under the 
- Guardians and. Wards Aot, presumably 


INDIAN OASEB, 


. [1922 


under sestion 19, is not dompetent, and & 
sonsiderable amount of confusion has àriren 
in the course of the argument from neglect. 
ing to resognise that faet. Thè applieation 
should have been made under section 25 
of the Guardians and Wards Aet, beeause 
it is admitted that under Hindu Law the 
father is the natural guardian of his minor 
son, and he ean apply to the Conrt, if his 
ward leaves or is removed from his eustody, 
for an order for the minor's return, end 
the Court will, if it is of opinion that it 
will be for the welfare .of the ward to 
return to his guardian, make such an 
order, 

The fasts of this esse maks it perfeet]y 
elear that it is not to the interests of the 
minor that the Court »hould make such 
an order. Unfortunately there have been 
disagreements between the petitioner and 
his firat wife, with the result that for soma 
years she has been living separate with her 
father and has had the eustody of the boy. 
The petiticner has married again, and it 
is obvious that the boy, who was only 
seven years old at the time this applisation 
was made, will -be mueh better off living 
with his ' mother than with his father, 
No suggesticn whatever bas been made as 
to the eharaeter of the mother, whieh would 
be good ground for taking away the boy 
from ber tender sare and harding him 
over to the father who would be s perfeet 
stranger to him. "The step-mother eannot 
be expested to be very  mueh interested 
in his welfare, and the uncles and ary 
members of tbe prior generation who may 
be living in the house will also pot be likely 
to give this emall boy the attention and 
sympatby whieh he naturally reqoires. 

Once it is resognised that the applieation 
should have been made ander géstion 25 
of the Ast, and nob under sestion 19, whieh 
has nothing whatever todo with the case, 
a decision can easily be arrived at. We 
have nothing to do with the question whether 
the father is unfit to be the guardian 
of the person of the minor, That would 
only be at istue if there was an aprlieation 
by another perion to ‘sve a guardian ape 
pointed other than the father; and we have 
to accept the fasta as we find then, that 
this amall boy has been living w'rh his 
mother for the last five years, and epparent 
ly the father has acqviecoed in that, Ag 
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my. learned brother has pointed. out, it is 
yeally à qüéstion what is the proper time 
for the father to make an applieation to 
the Court to obtain the sustody of his 
mon, and that question must depend entirely 
iron the further question when will it be 
for the interests and welfare of the minor 
‘to return to the eustody of his father. 

We were referrad to the sase of Mrs, Annie 
‘Besant v. Narayantah (1) as being in favour 
of thé respondents, but when that care is 
‘read, it will be found that it is entirely in 
favour of the appellant in this ease. The 
father there had accapted an offer made 
by the defendant to take charge of his 
two sons for edusating them in Wogland. 
‘He was dissatisüed later on with that 
arrangement, sahe wanted to get bask the 
'eustódy of his ehildren, Their Lordships 
said at page 614 ;* 

“The real question was whether he (the 
father) was atill entitled to exersise the 
fünotion8 of guardian and resums the custody 
of his sons and alter the ssheme whish had 
been fcrmülated for their education... The 
real questión was whether in the events 
wbieh had happened | the plaintiff was af 
liberty to revoke it (the authority given 
by the said letter). Both questions fell to 
‘be detérmined having regard to the 
interests and welfare of the infants, bearing 
in mind, of eourse, their parentage and 
religión, and could only be desided by a 
Court exéreising the jari isdistion of the 
Crown over infants, and in their presense.” 

Therefore, treating it as an appl cation 
utder sestion 25 of the Guardians and 
Wards Act asking the Court to direst the 
return of the boy to the father, 1 think 
myself it is distinetly to the interaste and 
welfare of the boy to remain with his 
mother. 
‘the father from making a further spplieas 
tion at any later date when ha may be 
able to satisfy the Court that it will then 
‘be tothe interests and weltare of the 
‘minor that he shculd leave his mother's 
éare and live with his father, The appeal 
must ba allowed and the application dismis- 


(1) 24 Ind, Cas. 200; 16 Bom. L.R.625; 27 M, L. 
J, 80,18 O. W. N. 1089; 1 L. W. 620; (1914) M, W. N. 
595; 16 M, L. T. 165; 200, L. J. 268; 12 A. L. J 
1155; $8 M. 897; 41 I. A. 814 (P. O.). 


* Page of 16 Bom. L, R,—| Ed,] 
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séd with eosts throughout. The eross. 
objections are dismissed with costs. 

Suan, J.— I sonour in the order prêposed 
by the Ohief Justiee. I désireto add that this 
order is made on the footing that the ap- 
plication made to tha District Court by the 
father is one under estion 25 of the 
Guardians and Wards Aet for the eustody 
of the minor, It is not necessary for the 
purposes of this appeal to deside the question 
às to whether a father can properly make 
an applisdtion under the Guatdiaiis and 
Wards Ast to be formally appointed the 
‘guardian of his minor, son. That was 
evidently not nesessary in the present case ; 
and though the applieation is in form for 
auch an sppointment, it ia in substanoa 
an application for the custody of the minor 
and must be tréated and disposed of As 
gush. On that footing the only question is, 
whether it is for the welfare of the minor 
that the existing eustody of the mother 
should be disturbed. It i» unfortunate 
-that, owing to the differencós between the 
father and the mother, it has bee»mé 
neocssary to sonsider this question: and it 
is still possible that in future these difer- 
enses may be made up and that the 
interests of the minor may ba advanced 
by the eo-operation of the father add the 
mother in that respect. Bat at praesent 
it seems to me fairly elear that it is not 
desirable for the welfare of the minor 
that the custody should be changed, Theo 
boy is of tender age and I think that at 
present the personal sare of the mother 
is a paramount consideration. On that 
ground I agree that the preseut applisation 
of the father for the custody of his minor 
gon should be dismissed, 


W, C. Ay 


i 


Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Cryin Appear No. 5 or 1922. 
April 4, 1922. 
‘Present :—Mr. Lyle, A, J. C. 
: HABIB ALI KHAN—Derenpant No, 2 
` — ÀÁPPELLANT 
mE "o. CUÉFSUS 
|: Lala RAM NARAYAN AND ANO1HBR— 
: Pratatives—~RESPONDRNTR. 
_. Evidence Act (I of 1872), s. 92—Pro-note—Separate 
oral agreement to pay additional interest, whether 
provable, 


‘ Where in a suit on a promissory-note the plaintiff 
alleges an’ oral agreement to pay interest 
ata higher rate than mentioned in the pro-note, he 
is not entitled to prove the alleged oral agreement 
by parol evidence. [p. 620, col 2 ] 

^ Ali Jawad v. Kulanjan Singh, 66 Ind. Cas, 131; 
20 A. L. J. 247; 44 A. 421, referred to. 

Appeal from a deeree. of the Subordinate 
Judge, Sitapur, dated the 16th November 
1921. ^ EM 

Mr, M. Wasim, holding brief of Mr, 
‘Bisheshwar Nath Srivastaca, for the Appel. 


lant. 


Mr. A. P, Ben, for the Respondents. 
JODGMENT.— The suit out of whieh this 
‘appesl arises was brought on a pro note 
exesuted by the two deferdants for Rs. 19,000. 
The pro-note provided that both the defeud. 
ants were jointly aud' severally liable and 
that interest should be payable at the rate 
of 8 annas per.cant. per mensem. In the 
plaint it was alao alleged that thera was a 
eeparate agreement between the plaintiffs 
‘and the sesond defendant whereby the seeond 
‘defendant agreed to pay additional interest 
at the rate of 8 annas per «ent. per mensem. 
The plaintifis admitted that Rs. 1,000 had 
been realised and elaimed Rs, 10,765 from 
the defendants and R3, 1,465 from the sesond 
defendant alone. The first defendant paid 
the sum due on the pro-note into Court for 
payment fo the plaintiffs, He pleaded that 
the sum of Rs. 1,000 had been paid by him 
on the Ist of August 1921 and the plaintiffs 
had agreed to wait until Oetober before filing 
the suit but they filed it on the Sth of Sep. 
tember and, therefore, they were not entitled 
to get costs from him. Ho also pleaded that 
the plaintifis were not entitled to prove the 
aleged oral contrast regerding the additional 
rate of interest and that he was not liable to 
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eosts, The sesond defendant did not appear 
to contest the suit, 


The learned Subordinate Judge held that 
the plaintiffs had agreed with defendant 
No. 1 to wait till Oetober before filing the 
suit and that he was not liable to eosts. He 
also held that the alleged oral agreement 
can be proved and that the sesond defendant 
had sgreed to pay additional interest at the 
rate of 8 annas per cent. per mensem. He 
has dismissed the snit as against the defend- 
ant No. 1 and has given a decree against the 
defendant No. 2 for Rs. !,465 and the fall costs 
of the suit. Against this deerea the sesond 
defendant has appesled, and two points only 
are taken iu arguing the appeal. The first 
is, that the provisions of sestion 92 of the 
Evidenee Ast bar the plaintiffs-respondents 
from proving the alleged oral agreement, 
The learned Subordinate Judge has held 
that section 92 is not applieable, He argues 
that the oral eontraet was entered into 
between the plaintiffs and defendant No, 2 
before the pro-note was executed, that the 
agreement by defendant No. 2 to pay interest 
at l per sent, constituted a sondition preeed- 
ent to the exeeution of the pro note ard 
that provieo (3) to seetion 92 was applicable. 
lt seems to me clear that that proviso has 
n0 application whatsoever to the present case, 
As has been pointed out in Woodroffa and 
Ameer Ali’s Hvidence act at page 6:7 of 
the 7th Edition, this proviso is intended 
to embody the role that when, at the time 
of a written eontrast being entered into, it 
is orally agreed between the parties that 
the written agreement shall not be of any 
forse or validity until some eondition preee- 
dent has been performed, parol evidenee of 
such oral argument is admissible to show 
that the condition has not been perfcrmed and, 
eorsequently, that the written eontract has 
not become binding. Until the eondition is 
performed there ir, in fact, no written agree. 
ment at all. This is the view expressed in 
a reeent sare by a Beneh of the Allahabad 
High Oourt, Ali Jawad v. Kulanjan Singh 
(1). And it is quite elear that proviso (2) 
to seetion 92 of the Evidenee Aet eannot 
help the respondente who wish to prove a 
separate oral agreement as to the rate of 


( ) 66 Ind, Cas, 181; 20 A. L. J. 247; 44 A, 421, 
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interest bstween them and the appellant. 
The document ia not silent with regard to 
the rate of interest, as if distinetly states 
that the rate shall be 8 annas per sent. per 
mensem, and the oral agreement whieh tha 
respondents seek to prove is clearly incon- 
sistent with the terms of the dosument itself. 
It is, however, urged that, while under the 
pro-note the liability for payment of the 
interest as well as the prineipal is a joint 
liability of both the defendants, the sesond 
defendant only is liable under the oral agres- 
ment. Tlis argument has no foree as the 
liability under the pro-note is both j int and 
several liability., For these reasons, Í am of 
opinion that the plaintiffa eannot prove the 
separate oral agreement on whish they 
wished to rely. 

The other point taken by the learned 
Oounsal for the appellant was with regard 
to eosts. Although the plaintiffs had agreed 
not to bring a sait against defendant No. 1 
{ill October yet they bad to bring their suit 
against the defendant No. 2, appellant, when 
they did soin order to save limitation. Bat as 
the defendant No. 2 did not defend the snit 
it would appear that under the rules the 
plaintiffs are entitled only to ore fourth of 
their sosts 98 against him. 

The result is that the appeal is allowed 
and the snit is dismissed as againat the 
defendant No. 2 but the plaintifis will bs 
allowed cna fourth of their aos!s in the lower 
Court on the sum of Rs. 10,765, the amount 
due cnder tne pr. note at the time of instita- 
tion of the suit. The ré:pondents will psy 
the appellant’s costs in thia Const, i 


wW. Q. À. 


Apreal allowed. 
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BOMBAY SIGH COURT. 
FigsT OiviL Arrear No. 339 or 1920. 
March 17, 1922. 

Present : — Sir Norman Macleod, KT. 
Chief Justice, and Mr. Justice shab. 
K, P. FRENOHMAN —OULA1MANT— 
i APPELLANT 
versu 


. 8 
Taz ASSISTANT OOLLEOTOR, 


HAVEL!-—HxsPO*DENT, 

Land Acquisition Act (I of 1894), s. 18—Com- 
pensation, measure of —Valuation of immoveable prop. 
erty—Hypothetical calculations, value of—Important 
points that arise on compulsory acquisition, 


A purchase of property by a willing purchaser 
from a willing seller, is direct evidence of the 
market-value of the property, and when Govern 
ment notifies its intention to compulsorily 
acquire a property, they are bound to offer what 
was given forthe property unless they are able to 
show conolusively that a fair valne had not been 
given for the property. Where, however, the 
purchaser claims considerably more than what he 
gave for the property, he must show that in the 
neighbourhood there has been a general rise in 
the value of property between the date of his 
purchase and the date of the compulsory acquisition 
by Government. [p, 523, col, !.] 

The valuation of immoveable property is not an 
exact science and the very best efforts of an expert 
or a Court to fix a market value for a property can 
never amount to much more thang quasi.scientifio 
guess which the Court should, in the case of com- 
pulsory acquisition, temper with liberality. Hypo. 
thetical calculations when put forward before a Court 
of first instance should be seriously considered, but 
they are usually of no assistance whatever in enabl- 
ing it to come to a decision with regard to the 
market value of the property, [p. 528, col. 2.] 

Where land is compulsorily acquired by Gevern. 
ment under the Land Acquisition Act, the two most 
important questions that arise are: 

(1) Whether the claimant has paid so high a price 
that a Court may consider that he has not displayed 
the ordinary caution which a purchaser of land 
should display. 

(2) Whether there has been any increase in the 
value of property in the neighbourhood within the 
time which elapsed between his purchase and 
Government Notification, to showthat the property 
is worth more than what he gave for it, [p. 622, 
col, 2; p. 528, col. 1.] 


First appeal from the desision of the 
Distriet Judge, Poona, in Referenee No. 
11 of 1919. 

Mr, Campbell, iostrueted by Messrs. Payne y 
Oo , for the Appellant. 

Sir Thomas Strangman, Advosate General 
(with him Mr. S. S. Patkar, Government 
Pleader), for the Respondent. 

JUDGMENT. 

Meoteop, O. J. — This is an appeal from 

the dec‘sion of the District Jadge of Poona in 


522 


a referente under section 18 of the Land 
Acquisition Aet. The land in referenee is a 
rquare pieca of land measuring 4'77 acrea 
with good frontages on Oonnaught Road and 
Wellesley Road. In the far corner of it 
there was a bungalow, whieh undoubtedly at 
the time the property was notified for 
acquisition on the 25th April 1919, was in a 
state of disrepair. The properiy is situated 
sertainly near tbe econtra of the business 
part of the Poona City, excluding, of sourse, 
the sity proper. All round there are public 
offices, hotels, éóhürsher, shops and other such 
premises, 1 think, the Judge is right in 
saying that it ia not quite in tha best sitúa- 
tion, either for being used for residential 
pürposes or for shops which are patronised 
by Eütopéat costamers. At the same 
time, it sannot be doubted that the property 
is in the «entre of what L may esll the 
business quarter of the town, 

"Thé slaimant bought the property from 
Mra. Saetodn for Rs 99,500 in July 
1918. Mrs. Sassoon had not been in 
India for some years, and her affairs were 
bsing looked after by her agents. The 
property Had not been very well locked 
after. The burgalow was rented by Mr. 
Defreeco ai Rs. 150 a month, and 
we may safely gay that, however favour- 
able tke situatión of the property may 
bave been, it does not appear from the 
evidenge that. there had been much demand 
for it béfore its arquisition, But for 
whafever reasons the claimant bought the 
property in 1918, there can ba no doubt 
that that was a purehase by a willing 
purslhaBe? from a willing seller, and it 
it, ih ile first plase, direst evidence of 
the market-value of the property in July 
1918. It would b: open to the claimant to 
show that in this neighbourhood there has 
bsen& general risa in the value of property 
between Joly 1918 and April 1919, tut he 
has absolutely ferled to prcdnee any av dona 
to sLow that the value of property in this 
reighbcurhocd has increased, Of course, it 
- may be said that from the very nature of the 
use io whieh the surrourding properties are 
put, it would not be likely that many of these 
properties would come into the market, 
Still, if the eldimant wishes fo show that his 
property in À ‘pril 1919 was worth more than 
‘what Le gave for i’, he would have to produse 
evidence to that ect, 
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On the other hand, it 1woald ba opan to 
Government to show that the claimant, when 
he purchased the propsriy, had (akea a far 
too sanguinea view of its possibilities in the 
fature. The Asquisition Offiser, without 


considering the price whieh the claimant 


had paid for the property, has in the offer 
he made to the olaimant done everything 
he could to ent down ths value of 
the property. He has valued the bungalow 
on a rental of Rs, 300 a month with a life 
23 years. To that he has added the deferred 
value of the site at the end ofthe period and 
the value of the sompound 14,334 rquare 
yards at Rs, 6,000 an aere or a little 
more than a rupee a square yard, the whole 
giving a total of Hs, 55,688, to which had 
to bs added, the 15 per cont. for seompulsory 
aequisition. Now that was a very low 
offer to make to a man who had purehas- 
ei the property a few | months befora, for 
Re, 9.,500. On the other hand, the. 
elaimant went to the other extreme. He 
produced a report by Mr. Fritchley, another 
by Mr. Bhedwar, and a third by Mr. 
Batley, all sontaining fantastis conglomera- 
tions of figures produeed for the purpose 
of satisfying the Court that the property 
which the elaimant had purchasad for 
Rs. 92,500 in July 1918 was werth over 
two laes in April 1919, They are obviously 
worthless. 

This is one of those numerous eases 
whieh show how undesirable it is that 
valuations for sompuliory land acquisition 
should bə brought before a Oonrt of Law. 
If this sase had gone before an arbitrator, 
the whole of these elaborate ealeulations 
would have been swept aside in a few words. 
But in a Court of Law such ovidense cannot 
be excludei and the Court of first inatanc) 
has to seriously consider all the various 
hypothetical eonsiderations prodaeed on the 
one tile or the other. Speaking for 
myself, in dealing with the case in appeal, 
it is open to us to express a. opinion 
that all those enleulations are of no aasiatanes 
watever in enabling the Court to eome fo a 
deeision with regard to the market value of 
the land in April 1919. 

The two most important questions are, (1) 
whether the elaimant has paid so high a 
prise that the Court may sonsider that he 
had not displayed the ordinary saution which 
a purchaser of land should display;(2) 
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‘whother there has bàen any inerease in the 
value of property in the neighbourhood 
within the féw montha which elapssd batweoti 
his yuréhase and the Government Notifisa- 
tion to show that the property in April 1919 
WAS” worth mora than what he gave for it, 
I aee no réason to think that the prise of 
Rs. 92,500 which the elaimsnt gave for the 
property in Jüly 1918 was not a fair market. 
value of the property. But I think he 
has failed entirely to prove that there was any 
thanee of a purshaser being found in April 
1919 who would give niore than that prise 
for the property.. No doubt, in considering 
the ‘question of value from a purely by- 
póthetiéal point of view,it would be open 
to both sides to try and show, the one that, 
in whatever manner the property was de. 
veloped, the property would not realize as 
much as Hs. 92,500, the other that it would 
realiza eonsiderably more, One side wonld 
be inelined to east as mush donbt as possible 
on the protabilities of profitable user, while 
the . other side would endeavour to show that 
every portion of the property would be put 
to a very profitable use; so that the eapital 
value would amount to very mush more than 
the purchase price. 
. But all those sonsiderations are purely 
kypothetical, and a great deal of the argu- 
rents used by the experts on both sides, 
the one to appreciate, the other to depreciate 
the valne, if one took the trouble to analyse 
trem would be found t» have very little 
value, [t seems to me that, when Govern- 
ment notified this property for sompulsory 
aequisition in April 1919, they were bound 
to offer the elaimant what he had given sa 
few months before the property, unless 
they were able to show conslasively that he 
had not given a fair value for the property, 
After all, the Government hava very wide 
powers under the Land Acquisition Aet to 
deprive a man of his property, and it is only 
fair that be should be recouped on a liberal 
Beale; any endeavours to unduly depreeiate the 
value of properties that have to be acquired 
in order that (Government may aequire as 
cheaply as possible, should be condemned 
equally with the exaggerated valuations put 
forward by elaimants. 

It seems to më, on a consideration of all 
the evidense in the case, that it all amounts 
to this, that the slaimant has nat proved 
that he eoald have realimád mörə for thiu 
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property in April 1919 than whatbe paid 
for it. The Government have not proved 
that if it was put in the market it would 
realize less, From the evidence it is diffienlt 
to see how a fair rent eould have been 
obtained for the bungalow without apending 
& ‘tonsiderable amount in repairing and 
furnishing it. The property, as it stande, ean 
best be valued at an all over rate per aero 
giving the fullest eonsideration to its situation, 
Lookingat it in this way, the slaimant paid 
about 16,000 rupees an acre.’ This on the eyi- 
denese was a very fair rate and even the witness 
Hormasji Sorabji did not put the value of 
the land higher than Hs. 15,000 an aera, 
though he undoubtedly putan exaggerated 
valueon the bungalow, Therefore, I think, 
that the elaimant should be awarded 
Ra, 92,500 together with 15 per eent. for 
somplusory acquisition, I would once more 
refer to the futility of elaborate ealculationg 
whieh purport to enable one to awsertain the 
marketable value of property almost to anngg 
and pies, and I would draw attention, iu 
illustration of that, to the calsulations made 
by the Distriet Judge by which he arrived 
at the conelusion that the property was 
worth Rs “90,198. The valuation of im- 
moveable property is not an exact sclenee, 
and the very best efforts of an expert or a 
Court to fix a market value fora property 
like this can never amount to muoh more 
than a guasi scientific guess, whieh the 
Oourt should, in the sase of somplusory 
aequisition, temper with liberality. Consider- 
ing the appellant made a elaim of two lass 
even here, there will ba no order as ‘to 
sosts. 

Saan, J.—I agrea that the market valne 
in this case should be fixed at Rs, 92,500, 
whieh is the amount paid by the elaimant 
for this property in July 1918. I do not 
think that under the eireumstances of this 
case the figures supplied to the lower Court 
on certain hypothetieal basas afford any 
assistance to the Court in determining the 
true market value. The only safe basig 
wbieh, on the faets of this case, is moss 
favourable to the elaimant, is the prios whieh 
he paid for the property in Joly 1918, In 
spite of the argument of the learned Advosate. 
General to the «outrary, thera is nothing 
on the reoord of this case to show that 
that was not a fair market prise at the 
time when lie pureh&sed tha peopérty, Tha 
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faet that he paid that amount is indicative 
of the then value of the property and unless 
there is any thing definite on the resord 
to justify the result thatthe market value 
was really less than what he paid for it 
at the time, that argument could not be 
acsepted. 

The only question whieh presents some 
difficulty to my mind is whether the olaimant 
is entitled to anything more than the amount 
whioh he paid in July 1918 on the ground 
that there was soms inerease in the value 
of the property from July 19 8 to April 
1919, when it was notified for aequisition. It 
may be that there was some rise, generally 
speaking, in the value of properties at Poona 
during that interval, but it was for the 
o'aimantto prove that during that period, 
i.e., from July 1918 to April 1919, there had 
been such appreciable rise that he was entitl- 
ed to some extra sompensation on that 
aesount, Though I am rather inslined on 
general grounds to favour the view that prob- 
ably there was some rise in the values of 
properties in this losality during that period, 
in the absenee cf any evidense on that point 
it ig not possible to give eff ct to that eon- 
sideration. I think, therefore, that the 
highest amount that the elaimant could be 
awarded as the market value of the property 
is the amount whieh he paid in July 
1914. 


nN. K. & W, C. Ae Award amended, 


CALCUTTA HIGH COURT. 
ApPEAL FROM APPELLATE Dec.ze No. 1678 
or 1919. 

January 27, 1922. 

Preteni :— Justiee Sir N. R Chatterjoa, KT., 
and Mr. Jts*ice Pearson. 
Sreemutty NIRODE BORONI DASSI 
AND OTHER — PLAINTIFFS—~A PPELLANTS 
versis 
MONINDRA NARAYAN OHANDRA 
AND ANOIHEkS—DEFENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXI, rr 


— Nath Sarkar. 


98, 99, 100, 101, 108—Dispossession by decree-holder . 
or auction-purchaser —Ápplication complaining of such 
dispossession =- Dismissal of application for default — 
Suit to establish right to present possession-—Limitation 
Act (IX of 1908), Sch. I, Art. 11 A, applicability of. . 


In cases coming under O XXI, rr. 98, 99 or 10! of 
the Code of Civil Procedure an order to be conclusive 
under r, 103 must be an order passed after inves- 
tigation, [ p. 627, col, 2.] 

Where, therefore, an application under r, 100 com- 
plaining of dispossession by a deoree-holder or 
auction-purchaser is dismissed for default without 
holding some gort of investigation, as expressly laid 
down by sub-rule (2) of r, 100 and r. 101, the special 
rule of limitation contained in Art. TIA of the first 
Schedule to the Limitation Act has no application 
anda suit to recover possession on establishment of 
title instituted more than one year after the date 
of the order of dismissal for default ia not barred hy 
limitation. ; 

(Case-law considered.) 


Appeal against the desree of ths Sabor. 
dinate Judge, Seeond Court, Burdwan, dated 
the 14th of May 1919, reversing that of the 
Munsif, Sesond Vonrt at Katwa, dated the 31st 
of July 1916. 


FAOTS appear from the judgment. 

Babu Sarat Ohandea Ray Ohowdhury (with 
him Babu Haradone Ohatierjes), for the Appel- 
lants.—The plaintiffs are the appellants. 
The appeal arises out of a suit for establish. 
ment of title and recovery of possession. 
The defenee was that the defendants Nos. 
1—15 purehased the property in exesntion 
of a deeree obtaired by them against Baidya 
They took possession through 
Court. The plaintiffs applied under O. XXI, 
r. 100 of the Civil Procsdure Code but the 
applieation was ultimately dismissed on 14th 
February 1914, The: present suib was 
brought on 27th July 1915. The first Court 
deereed the anit On appeal it has been 
dismisred on the ground of limitation. I 
submit the special rule of limitation as 
eontained in Art, LIA of the Limitation 
Ast does not apply. Our previous applisation 
was dismissed for default. There was no 
investigation under O. XXI, r. 100 (2) and 
r, 101, Civil Procedure Code, There must 
be some sort of investigation before the 
order can be treated as eonelusive. Refers 
to Sardhari Lal v, Ambika Pershad (1), Kunja 


(1) 16 C. 521; 15 I. A. 123; 5 Sar. P. C. J. 172, 12 
Ind, Jur, 210; 7 Ind, Dec. (N, x.) 981 (P. C.). : 
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Behari Lol v, Kandh Prashaa Narain Singh 
(2), Sarat Ohaxdra Bisu v. Tarini Prasad 
Pal Chowdhury (8). A suit is not barred 
where the order was passed dismissing a 
sase for default of appearance. Refers to 
Kallar Singh v. Toril Mahton (4), Serala 
Subba Riu.v. Kamsala Tammayya (5). Art. 
114 of the Limitation Act contemplates 
an order under O. XXI, r. 103 whieh ex- 
pressly refers to rulea 98, $9 and 101 of 
O, XX], whieh clearly provide for iuvesti- 
gation of the claim preferred, I submit, 
that under the eireumstaness the present 
snit is elearly’ not barred urder Art, 11A 
of the Limitation Ast. 

Babu Samatul Ohandra Dutt, for the Re- 
spondents.— Under eeabion 283 of Act XIV cf 
1882 investigation was 
sestions 280, 281 or 2827. But the law 
under the New Code of 1908 has been 
changed. O. XXI, r. 68 does not mention 
any epseifie rales under which orders in 
claim cases are passed. Refers to Nogendra 


Lal v. Fant Bhusan (6), Machi Raju 
Venkatarainam : v. | Vadrevu. Ranganaya- 
kamma (7), Satendra Nath v. Siva 
Prasad Bhakot (8). 

Article 11A of the Limitation Act 
applies even {o cases where there 
has: been no investigation. Refers to 


Shagun: Ohond v, Shibbt (9), Ohandt Prasad. 


v, Nand Kishore (10), Tripoora Scondurce 
Debia v, Ij,utoonnissa Khatoon (11), Gulab v. 
Muisadd? (12), Jugal Kishore Marwari v. 
Bejoy Krishna Mukherjee (13), Art. 11 
A ofthe Limitation Act is very wide and 
does not refer to any partienlar section of 
the Code of Civil Presedure, I submit the 
sulit has been rightly dismissed as being 
‘barred by limitation. 

Babu Sarat Ohandra Ray Ohowdhury replied 
in brief, 


(2) 6 C. L. J. 862. 

(3) 34 C, 491; 11 C. W, N. 487. 

(4) 1 C, W, N. 24, i 

(5) 81 M. 5; 17 M. L, J. 564; 8 M. L. 'l', 106, 

(6) 4&£Ind. Cas. 265; 45 C. 785; 23 C, W, N. 875, 
* (7) 48 Ind. Oas. 270; 41 M. 985, 24 M, L, T, 197; 
edd M. W. N. 598; 8 'L. W. 292; ab M. L. Je 885 

F i 


(9) 10 Ind. Cas, 40118 A. L, J, 626. 

(10) 20 Ind, Cas. 368, 

(11) 24 W. R. A11. . 

(12) 50 Ind. Cas. 748; 41 A, 623, 17 A. L, J. 674; 
:$ D.P L. B. (A) 4i. 
" (18) 16 Tud, Cas, 683; 160, W. N, 882, 


necessary undor. 


JUDGMENT.—This appeal arises out of 
a tuit for establishment cf right to, and 
reeovery of possession cf, the property in 
dispute from which the plaintiffs were dia. 
possessed by the defendants Nos. l to 15 
who purehased the property in execution cf 
a deeree whish they obtained agaiust one 
Baidya Nath Sarkar, 

It appears that thedefendants Nos, 1 to 
15 took possesrion of the property in dispute 
through Court, and the plaintiffs applied to 


the Court underO. XXI,r. 100. Onthe dey 


ultimately fixed for the hearing of the case, 
namely, on the 14th February 1914, neither 
the petitioners nor their Pleader appeared 
ard the petition was accordingly dismissed 
fcr default. 

The present suit was instituted on tho 
27th July 19:5 which was more than ono 
year afler the date of the said order, 

The cusstion is whether the snit is barred 
by tke  prcvieiona cf Art. LIA of the 
Limitation Act (1X of 1908), 

The Court of firat instarce deeided both 
the questions cf title and limitation in favour 
of the plaintiff, The lower Appellate Court 
has held that the cuit is barred by limitation 
under Art. 11A of the Limitation Ast. 

O. XXI, r, 97 deals with a ease cf 
obstrustion or resistance by any person to 
u hclder of a decree for the possession of 
immoveable property or the purehaser of 
any sueh property sold in execution of a 
deoree,and sub rule (2) of that rule lays down 
that the Court shall fx a date for investi 
gating the matter ard rr. 98 and 99 states 
what is to bo done aceording to the result of 
the investigation, 

R. 100 deals with the ease of any pere 
son other than the judgment-debtor who ig 
dispossessed of immovesble property by the 
holder of a deeree for the possession cf such 
properly, or, where sueh property has been 
sold in exeeution of a deeree, by the pur. 
shaser thereof. 

Sub rule (2), rule 100 lays down that thu 
Court shall fix a day for investigating the 
matter and shall eummon the party againat 
whom the application js made to appear and 
answer the same, 

R, 101 provides that the Oourt, if 
satisfied that the applieant was in possession 
of the property on his own assotint, or on 
account of some person other than thd 
judgment-debtor, shall direct that the ape 
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plicant be put into possession of the prop- 
erty. 

Then comes 1, 103 which provides that 
any party not being a judgment. debtor 
against whom an order is mada under r. 98, 
r.930rr. 101, may institute a suit to estab. 
lish .the right which he claims to the 
present possession of the property, but 
subjest to the result of such suit (if any), 
the order shall be eonelusive. 

There were similar provisions in Act 
XIV of 1882, section 332 of which dealt 
with the case of dispossession of avy person 
other than the judgment-debtor by the holder 
of a desree for possession, section 334 dealt 
with eases of obstrustion to the purchaser 
of any immoveable property by the judgment- 
debtor or any one on his ‘behalf, and sestion 
335 dealt with eases where the purchasar 
of anysueh property is resisted or obstruet- 
ed by any person other than the judgment 
debtor claiming in good faith a right to 
the present possession thereof, or where 
in delivering possersion any sush person is 
dispossessed. 

There is to doubt that upon an applica- 
tion being made to the Court under 0. 
XXI, r. 100, the Court has to hold some 
sort cf investigation as expressly laid down 
by sub-rule 2 of r. 100 and r. 101. 

In this ense there was no investigation and 
the case was dismissed for default, The 
question is whether under these cireumstanees 
the spesial limitation  sontained in Art. 
11A of the Limitation Act applies, 

The provisions cf O, XXI, rr. 97 to 103 
are analogous to seations 278 to 283 of the 
Civil Procedure Code, Aet XIV of 1882, 
(corresponding to O. XXI, rr. 58 to 68 cf 
the present Civil Procedure Code). Those 
sestions relate to claims preferred to attash- 
ment of immoveable property. 

There have been numerous decisions on 
the question whether the one year’s limitas 
tion under Art, ll of the Limitation Act, 
(XV of 1877), apply to eases where there 
has been no investigation of slaim, under 
section 278, or objeetions under sestion 332 
or 335, Civil Prosedure Code (Ast XIV of 
1582). The deeisions ate not uniform. 

In the ease of Sardhurt Lal v. Ambika 
Pershad (1) in dealing with a case under 
section 278 of Act XIV of 1882 tha Judicial 
Committee observed that the policy of the Aet 
evidently is to secure the speedy settlement 
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of questions of title, and pointed ont that 
the Code does not preseribe the extent to 
which the investigation should go. That 
indieates that in their Lordships’ opinion (as 
the sestions expressly laid down) there 
should bs some investigation .befora the 
order san be treated as eonelusive. There 
are various other cases in whieh it has been 
held that there must be soma investigation 
by the Court before the order can be held 
to be eonelnsive and Article 11 of the 
Limitation Aot may be applicable to the 
ease. 

It is to be observed, however, with refer. 
enes to elaim eases, that aeetions 278 to. 
282 provided for an investigation and seetion 
283 provided that “the party against whom 
an order under asestion 280, 281 or 232 is 
passed may institute a suit to establish the 
right which he claim to the property in 
dispute, but subjest to the resalt of such. 
suit, if any, the order shall be sonelusive.” 
Bot the corresponding provisions of present 
Oode of Civil Prosedure (Act. V of. 1908) 
vit, O. XXI, r. 63 provides that "where 
a claim or an objestion is preferred, the 
party against whom an order is made, may , 
institute a suit to establish the right whioh 
he elaims to the property in dispute, but, 
subject to the result of sush, suit, if any, 
the order shall be conelusive," It is to be 
observed, therefore, that whereas in sestion 


288 of Ast XIV of 1882 there was -express 


referente to sections 220, 281 and 282 which 
dealt with investigation into a elaim. O. 
XXI, r, 63 does not make any mention 
of any specific rules under whish ordera 
in eleim eases are. passed. Upon these 
grounds it has bean held in some resent 
cases that there has been a ehange in the 
law and that the desisions under the old 
Code are no longer in foree. 


In the case of Nogendra Lal v, Fant Bhusan 
(6) it was held that where an application 
has been dismissed with or without investi- 
gation, a regular suit, if instituted, must be 
sommensed within one year from the date 
of susah order. The learned Judges held as 
followa : — All that is now necessary is that 
a claim should be preferred under rule 58 
and that there should ba an.order either 
allowing or rejecting it. The party against 
whom the order is made may then bring a 
guit in the language of rule 63 ‘to establish 
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the right which ke claims to the property in 
dispute!" 

The same view has been taken in the ease 
of Macht Raju Venkataratnam vy. Vadreou 


Ranganayakamma (7) where & Full Bench 


of the Madras High Court referring 
to the general poliey of the previous 
Code as explained by the Judicial 
Committee in Sardhart Lal v. Ambika 


Pershad (1) said that section 283 of the 
Codes of 1577 and 1582 only gave a right 
of suit to the party against whom an order 
had besn pasted under sestion 280, 281 or 
262 and did not prov de for the cate when 
the Court under sestion 278 refused to 
investigate the slaim on the ground that it 
had been designedly or unnecessarily delayed. 
In suah eases, sestion 283 failed to provide 
for the speedy settlement of questions of 
title raised by the claim. The learned 
Judges held that the intention of the Legis. 
lature was to widen the seope of the rule in 
aseordanee with the general policy of this legis- 
lation as explained by the highest Tribunal, 
It may ke mentioned that in the case before 
the. Madras Full Bench there was no order 
either allowing or rejeeting the claim, and 
the Court direeted that the allegations of the 
claimant would be nolifiel to the bidders 
with the remark that she "did not take 
steps to have ber claim inquired into during 
the last 10 months,” 

A similar view bas also been taken in the 
case of Ponnusam: Pillai yv. Yamu Ammal 
(14) where it ie held that, “the language of 
Art, ll in the new Ast is more compre- 
hersive than that of the previous Act, and 
that has teen construed in this Court as 
covering orders after full investigation as well 
as orders passed on default." See alao obser- 
vations on the point in the oase of Satendra 
Nath v. Siva Frasad Bhakat (8), 

These desisions relate to slaim cases and, 
as stated above, they are based upon the 
alteration in the wording of r. 63, O, 
XXI as sompared with section 285 of the 
old Code, 

So far as the provisions of r. 103 ara 


sonserned, there has been no ehange in the | 


QOivil Procedure Oode as compared with 

gestions 332 and 335 of the old Code. 
Sub-rols (2) of r. 100 and r. 10: (as 

also rr..97 to 99) expressly provide that 


(14) 88 Ind, Cas, 987; 31 M. L. 3. 247. 


the Court shell investigate the matter and 
any order made under r, 101 (orr. 99) 
must, therefore, be the result of sueh inves- 
tigation. When, therefore, r. 103 lays 
down that any party not being a judgment. 
debtor against whom an order is made 
under r. 98, r. 99 or r. 101 may. 
institute a suit to establish the right which 
he elaims to the present possession of the 
property but subjest to the result of sush 
suit (if any) the ordershall be eonslurive, 
it evidently contemplates an order passed 
after investigation as laid down in rr. 97 
to 99 or rr, 100 aed 101. The sonclosive. 
ness, therefore, attashes to an order made 
after investigation under thosa rules. The 
question has been eonsidered with reference to 
sestion 335 of the old Code in the case of Kunj 
Behari Lal v. Kandh Prasad Narain Singh (2) 
where the learned Judges held that "it is 
manifest, therefore, from the language of the, 
Oode itself, that the only order upon which 
the sharacter of finality is impressed, is an 
order made upon inquiry " and that where 
there has been no investigation at all and 
no judicial determination and the Court 
without any enquiry dismiesed the appliea- 
tion for default and withdrew the proseed- 
ings, it is Impossible to say that the order 
isof the dessription contemplated by sestion 
335, and they approved of the decision 
in the ease.of Sarat Ohandra Bisu v. 'Tarinz 
Prasad Pal Chowdhury (8). 

Wehave been referred by the learned 
Pleader forthe respondent to the cases of 
Shagun OChand v, Shibbt (9) and Ohandi 
Prasad v. Nand Kishore (10) in support of 
the proposition that one year's rule of limitas 
tion has been applied evan in cases where there 
has been no investigation. Butin the first 
ease it appears that the Pleader for the 
applieant appeared and stated that his slient 
did not wish to adduce any evidenee and the 
applisation was accordingly dismissed, In tha 
second case, the Pleaders for both parties 
were present ; no evidenco was addueed and 
the learned Judges held that the dismissal of 
the petition under those sircumstances could 
not be treated as dismissal for default of 
appearanee,. Neither of these cases, therefore, 
was dismissed for defauli. 

It is also contended that the principal 
upon whiah it has been held that the limita. 
tion of one year applies to orders passed in 
connection with claim eases, even where 
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there bas been no investigation should also 
be aprlied toa sass like tbe present, But, 
as pointed out above, r. 63 doés not refer 
to orders passed. under r. 60, 6l or 62 of 
the Code under whish ihe orders are made 
and itis upou that ground that the learned 
Jadges in Nogenira Lal v. Fani Bhusan (6) 
and some other cases referred to above, held 
that the law had baen ehanged. 


So faras O. XXI, r, 103 is soncarned 
thera has b3en no shange in thelaw. That 
rule like sestion 335 of Act XIV of 1882 
refars to the previous rules, vre., rr. 98, 
99 and 101 under whieh orders are to be made 
after investigation, Tho distinction appears 
to bea narrow one, because orders under the 
slaim. sestiong bave also to be made after 
investigation. But, having regard to the fact 
that slthough there was express reference to 
sections 289 to 282 in seation 288, of Act XIV 
of 1882, there is no referenoe to those sestions 
(sorresponding to rr. 58 to 62) in r. 63, 
whereas in O, XXI, r, 103 there is ex- 
press reference to rr. 08, 99 and 101 under 
whish the investigation is to be made, and, 
having regard to the decisions referred to 
above, we are soustrained to hold that in 
eases coming under O.- XXT, rr. 98, 99 
or l0l, an order in order to be sonclusive 
must be an order parsad after investigation. 


The next question for consideration is 
what constitutes X investigation,’ and it 
ig a question of rome diffieulty in some cases. 


As pointed out by the Judicial Committee 
(in eonneetion with elaim cases) in Sardhar: 
Lal y. Ambika Pershad (1) the Court does 
noblay downto what extent the investiga- 
tion should go, There seems to bsa diver- 
gense of opinion as to what constitutes 
*' investigation." 

. Ina number of eases mostly relating to 
claim enases—where the claimant did not 
adduce evtdence and the claim was dismissed, 
it was held thata suit brought more than a 
year after the date of the order was barred, 
some of the desisions were based on the 
ground that, where a party was allowed -an 
opportunity of addueing evidence but failed 
to dosoand there was an order rejecting the 
claim. purporting to be made under sestion 
251, there was investigation sufficient to bring 
the case under seetion 281, Seo Rakim Bux 


v. Abdul Kader (15) and the earlier eases of 
Gooroo Doos Roy v. Sona Monee Dossia (16) and 
Sreemunto Hajrah v. Syud Tajocddeen ‘17), 

In some eases where the party was ro* even 
present as in Tripoora Soondures Debia v. 
Ijatoonnisso Khatoon (11), Gulab v. Mutsadd« 
(19) Jugal Kishore Marwart v. Bejoy Krishna 
Muke:jee (18) (the last two eases being 
under the present Code) and Lachmi Narain 
v. Martindell (18) (a case under the Rent 
Ast XII of 1881) the same principle was 
applied. 

On the other hand, in some other eases 
ib was held that the limitation did- not 
apply where the order was pas3ei dismics- 
ing the ease for default of appearence [536 
Kallar Singh v. Toril Mahton (4) and Sarala 
Subba Rau v. Rammsala Timmayya (8) ]. 

lt isdiffisnlt to reconsile allthese deci- 
sions, It may be said (asit was urged in 
some of the eases) that there is no reason 
why the limitation shculd apply where the 
party appears and is unable to, or does not, 
adduse evidense ; and that the limitation 
should not apply where the party takes aare 
not to sama to Vourton the day fixed for 
hearing, Bat a distinetion bas basn drawn in 
the Civil Procedure Code between a case where 
it is dismissed for default, and.a’ sase where 
the party appears and fails to adduce evidenee 
and the case is, in sonsequence, dismissed 
in whish event the dismissal is not onse for 
default. 

It is pointed out on behalf of the respond. 
ent that Art. 1LA of the Limitation Act 
does not refer to any section or rule 
of the Civil Prosedure Code and is vary 
general in its terms, It is ascordingly oon- 
{ended that an order passed under rn:s 103 
dismissing a case for default comas under 
Art. 11A of the Limitation Ast. 

Art. 11A refers to a suit by a person 
against whom an order has b3en made under 
the Code (among others) upon an applica« 
tion by a person disporssssed of immoveable 
property in the delivery of possession thereof 
to the deeree holder or puraharor. Bat 


. although the Artisle does not refer to any 


sestion, the order must be an order undar 
QO, XXI, r. 108, That rule expressly refers 


(15) 82 0, 687, 
. (16) 20 W. R, 845. | ; 

(17) 21 W. R. 409. 

(18) 19 A. 258; A, W. N. (1897) 00; 9 Ind, Deo, 
(s, s.) 166 (T, B). eus í ? 
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to rr. 98, 99 and 101 and these rules 
provide for investigation into a petition of 
objection. The right of suit is givan by 
r. 103 only when there is any order nuder 
rr. 98, 99 or 101, and Art. IIA merely 
provides jor limitaitos applisable to sush 
suits, We do not think i5 satisfastory to 
hold that although the provisions relating to 
claims and thoga relating to delivery of 
possession are similar in nature, different 
periods cf limitation should be applied, bat, 
as already stated, having regard to the 
desisions under sections 332 and 335 and to 
tbe faot that the language of sestions 332 
and 335 has been retained in O. XX', r. 
103, though the language of O. XXI, r, 63 
has been altered from that of sestion 283 
of Aet XIV of 1882, we muat hold that the 
order dismissing the application under O, 
XXI, r. 101 for default is not barred by the 
provisions of Art. 11A of tha Limitation Aet. 

The sppeal must ascordingly be allowed. 
The desree of the lower Appellate Court is 
set aside aod that of the Court of first 
instance restcred. We meka no order as 
to eosts of this Court and of the lower Appel- 
late Court whieh will be borue by each party. 

B, N. Apreal allowed, 


[sess rc] 


OUDH JUDICIAL COMMISSIONER'S 
ý COURT, * < ee 
First Orvis ArPE^L-No. 7 or 19:1, 
. | danvary 4, 1922, 
|! Present:—— Mr. Daniels, A, J. O., and 
l Mr, Lyle, A J. O, 
KUNJ BEHARI LAL AND OTBEXS— 
DEFENDAN S— APPELLANTS 
tersus 
Pandit PRAG NAKRAYAN—Purarstire 
— REXPONi ENT, 
Mortgage—Covenant postponing redemption, when 
amounts to clog on equity of redemption—Redemp- 
tion before. expiry of term, when allowed—Undue in- 
jluence— Burden of proof. 


A covenant postponing redemption for a long term 
need not necessarily of itself amount to a clog on the 
equity of redemption, but the effect of all the con- 
ditions in the deed must be considered as a whole, 
and if those conditions would result in making 
redemption very difficult; if not impossible, at the 
end of the term, a Court may ignore the covenant 
postponing redemption and may allow redemption at 
any time on such terms as it thinks ft [ p, 583, col. 1.] 

Durga Singh v. Nawab Mirza Munammad Raza 
Husain Khan, 25 Ind, Cas, 912; 17-0, 0. 313 and 


$4 


INDIAN GASES. 


529 


Sarabdawan Singh v. Bijai Singh, 24 Ind, Cas, 705; 12 
A. L. T, 027; 86 A. 551, followed. 

Where in the case of a mortgage-deed ib is shown 
that the mortgagee’a brother was in a position to 
dominate the will of the mortgagor and that the 
terms of ths deed are clearly hard and uncouscionable 
and that an unfair advantage was taken of the mórt- 
gagor in getting him to execute the deed, the burden 
lies upon the mortgagee to show that undue influence, 
under the circumstances, was not exercised, (p. 533, 
col, 1.] 

Appeal from a desree of the Subordinate 
Judge, Unao, dated the.8th September 1920. 


Mr. Bisheshwar Nath Srivastava, for the 
Appellants. 

Dr. J. N. Misra and Mr, Ali Mohammad, for 
the Respondent. 

JUDGMENT.—The fasts of this eate 
are somewhat somplisated. The property in 
suit sonsists of a 4 annas share in Mahza 
Satan in the District of Unao. It belonged 
to one Baldeo Bakhsb, the grandfather of 
Har Dayal who was defendant No. 9 in 
the lower Conrt. Onthe lab of September 
1868 Baldeo Bakhsh mortgaged the property 
with possession. to one Daya Shankar. 
Posstssion was not, given and in 1870 
Days Shankar brought a suit against 
Baldeo Bakhsh and got a decree for possession 
as mortgages, of l.anna only ont of the 
4 annas. Daya Shankar obtained a review of 
judgment and on the 29th of April 1871 
the original deeree ‘wag.amended and ‘he 
was. given. a deeree for possession of . th 
xemaining ,3-annas in full proprietary right, 
This was elearly a mistake, as he wai 
entitled to possession only as mortgagee, but 
no appeal was filei against this deeree, 
On the 9th of February 1912 Har Dayal, 
the grandson of Baldeo Bakhsb, exeented a 
mortgage deed in favour of Badri Bisal dnd 
Sheo Sahai fora sum of Rs. 4,075 out 
of which Re. ¥,0/0 were to be left with 
the mortgagees for redeeming Daya Shán: 
kar'a mortgage. Under this desd it waa 
provided that the mortgagor would 
not be entitled to redeem until after 
the period of 41 years, Interest was 
fixed at 1-8 per cent. per mensem: the 
profits of the property were estimated at 
Rs, 200 and the. balanse of interest amount- 
ing to Hs. 538.8.0 was to be added: to 
the prineipal and was to be paid with 
eompound interest along with the prineipal 
at the tima of redemption. Badri Bisal, 
one of the mortgegees is^ tha father of 
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‘Pandit Prag Narain, ilia plaintiff in the 
present suit; On the 28th February 1912, 
Hat Dayal alleging himself to bs a minor 
instituted | à suit through his next friend 

aij Nath ‘for oancellation of the mortgage- 
deed of the 9th of Febrnary 1912 on tho 
grounds that Har- Dayal was a minor at 
the time of the exeeution of the mortgage- 
deed and that the mortgage had been ob- 
tained by undue influenca, Baij Nath 
applied to the District Judge on the llth 
of April 1912 to be appointed guardian 


' of the person and property of Har Dayal. 


In that application he stated that he was 
the brother-in-law of Har Dayal and was 
the de facto guardian of his person and 
property, and he asked to be appointed 
guardian by the Court in order that he might 
make arrangements for the payment of Daya 
Skankar’s mortgage ard for redeeming 
Har Dayal' property. It is admitted thet 
Har Dayal had no property other than 
the 4d-annas share now in suit. On the 
26th of April 1912 Baij Nath was appoint. 
ed by the Distrist Judge aa guardian cf 
the property cf Har Dayal and his mother 
‘desired that Baij ‘Nath should be appcinted 
and the application was ‘unopposed, On 
‘the very day on whieh he was appointed 
guardian Baij Nath applied for permission 


to mortgage or sell rome portion of tke 


minor ’3 property for the purpose of redeem. 
ing the mortgage held by Daya Shankar. 
This’ applieation was refused by’ the learned 
District Judge by his órder of the 17th 
of May 1912. On the 29th of Mareh 1913 
the suit brought by Har Dayal through Lis 
‘next friend Baij Nath for oarcsllation cf 


. the mortgage exesuted by ‘Har Dayal in 


favonr of Badri Bical and Sheo Sahai wag 
compromised ard Har Uayal was given a 
desrce "for eancellation cf the mortgage 
on sondition of payment cf Rs, 1,300 to 
the morigagees on or befcre the 3rd of 
April 1913. It is to be noted that in thie 
sompromise the plea of minority was with. 
drawn and Har Dayal was resogniced as 
having attained majority, although the order 
of the Distriet Judge appointing Baij Nath 
as ‘his guardian had not been diseharged, 
and aesording to his age given in the 
guardianship prcseedings he could not have 
been more than 17 yeara old at the time 
of the compromite, ` ‘It is also to be noted 
that the compromise was brought’ about 
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by Baij Nath who stated bafora the Cauré 
that he had eome to terms with the defend: 
ants (Exhibit 12). Two daya afterwards 
on ths 3lst of Marsh 1913 tie mortgaize- 
deed, which is the basis of the presant suit, 
was executed by Har Bayal in ‘favour of 
Jagan Nath. Jagan Nath was admittedly 
the brother of Baij Nath and they with 
their other brother, Ganga Narain, and their 
scn3 were members of a joint Hinda family, 


The mortgage was fora sum of Rs, 5,000 


made o the following items : — 

Rs. 1,200 were to be paid to Baij Nath 
for eonducting the ease of Har 
Dayal against Badri Bisal and 
Sheo Sabai, 

Rs. 1,300 were to be deposited in Court 
for payment to Badri Bisal and 
Sheo Sahai in acsordanes with 
the terms of the ‘compromise 
deres of the 2 th of Marsh 
1913: 

Re. 2,440 were lefi with the m:rigages to 
redeem the mortgaga of the Ist 
of September 19568 and for 
other costs that might be incur- 
red in redeeming i‘: and tke 

i balance of E 

Rs. 60 was to be spent in ihe purchate of 
stamp and costs of exesutionof 
the mortgage-deed. 

This mortgage-deed provided that the 
mortgagor would nòt ba entitled to redeem 
fora period of 50 years, Interest wes fixed 
at 12 annas per tent. per mensem; the 
profits of the property was es ima'ed at 
Rs. 800 and balance of in’e est amou iting 
to Rs. 150 wasto bs added to the pri-cipal 
and was to be paid with intere:t at the 
same rate along with the principal at the 
time of redemption, It will ba observed that 
Har Dayal, the mortgagor, was under the terms 


of the mortgage deed to reseive no portion 
of the csnsideration. 


On the 10th of April 
1918 Jagan Nath brought a suit for redemp. 
tion of the mortgage of 1865 against the 
representatives of Daya Shankar, Həobtain- 
ed a deoree, paid the mortgage-money 
amounting to Rs. 2,232.5 0 and obtained pos» 
session of the 4 annas share now in suit, 
In the meantime Badri Bisal and Sheo Sahai 
filed an appeal.in the Judicial Commissioners 
Court against the compromise decrea. of-tha 
29th of Marek 1918, end Har Dayal, who 
bad presumably been won over by Badri 
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Bisal confexred judgment and ‘prayed that 
his suit ahould be dismissed. On the 10th 
of March 1315 tha appeal was allowed and 
the suit was dismissed. Bardi Bisal 
and Sheo Sahai therenron filed a suit 
on the Lith of May 1915 on the batis 
of their mortgagze-deed of the 9th Fabruary 
. 1912 for possesion of the mortgaged prap- 
erty. Their suit was dismissed and thay 
were directed to take the rum of. Rs. 1.300 
deposited in Court by Jagan Nath to their 
eredit, "That deeree was cosfirmed in appaal 
by this Court, The result of all these pro- 
caedings was that Jagan Nath obtained 
possession as mortgagee of the 4-annas share 
by virtue of his mortgage of the3lst of March 
1913. 

On the 2nd of July 1919, Har Dayal sald his 
equity of red»smption to Prag Narayan, the 
plaintiff, who is the son of Badri Bisal. 
Prag Narayan breucht the suit ont of 
whieh this appeal arises for redemption of 
the 4 annas share, In his plaint he allezed 
that.the mortgage.dsed was not binding on 
Har Dayal and was, therefore, not biading on 
him on the grounds among, others that the 
eonditious in the deed were hard and unosan- 
ssionable and were a elg on the equity of 
redemption and that the deed had bən 
obiained from Har Dayal by the exerc'se 
of "undue. influence. Thelearned Subordinate 
Judge has held that the terms of the deed 
- baken" together ara hard and unsonssionabls, 
that they amount toa elog en the equity 
of redemption and that the dead was 
executed undar undue influenca, On 
these grounds he has held that the plaintiff 
who is the representative’ of the mortgagor 
is entitled to redaem although the period 
fixed in the  mortgage.dseed hay not yos 
expired. He həs given ths plaintiff a 
desree for redemption on piyment of the 
principal sum of Rs. 5,000 plus R:. 1,200 
per annum for: S years, that is, from the 
date of the deed 3lst Mareh 1913 till the 
end of the period fixed for payment, and 
he has ordered the parties to pay theic 
own osts. Against this decree the defend. 
ants mortgazeos have appealed and the 
plaintiff has filed  eross-objes!ions, In the 
appeal ib is u-ged that the liwar Oouctk 
was wrong in holding that the terms in 
the mortgage deed amount to a «lig onthe 
equity of redemption and that undu3 
influencs was. exercised and it is also 
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urged that the sosts of the snit should 
have been allowed ta the dəfendants mort- 
gagees. The only ground argued on the 
petition of objectionsis that the appellants 
should not have bseu allowed tha item of 
Rs. 1,200 which wera left with the mort- 
gages for payment to Baij Nath for condustiug 
the ease of Har Dayal against Badri  Bisal 
and Sheo Sahai. 

The history of the property which wa 
have given in detail shows very elearly that 
Badri Bisaland Sheo Sahai on the one hand 
and Baij Nath on the other were 
very anxiti to get hold of it and that Har 
Dayal wasa pawn in their hands, sometimes 
under the influenca of nue party and some: 
time nuder the influenses ofthe other. Atfrst 
Badri Bisal and Shed Sahai got hold of him 
aud got him to execute the iniquitous morte 
gage of the 9th of February 1912 at the 
time when he was almost cartainly a minor. 
Then his brother in.law,:Baij Nath, stepped 
in and got him to bring a suit for the san. 
eollation of that mortgage and got him to 
agree to Bali Nath’s application to be 
appointed his-guardiav. The compromiae of 
the 23th of Marah 1913 indicates that Badri 
Bisaland Baij Nath agree to divide the spoil, 
Badri Bisal taking Rs, 1,300 and letting Baij 
Nath get hold of the property. Immediately 
after that compromise ‘Baij Nath had the 
inortgage-deed now in suibexosuted i in favour 
of his brother, Jagan Nath, who was joint 
with him. Then Badri Bisal repented to his 
bargain, filed an appeal from the eompromise 
decree of the 29th of March 1913, won over 
Har Dayal and got. him..to confess judgment, 
Badri Bisal,. however, failed in his suit i» 
obtain possession under his mortgage 
of: 1912 and he, therefore, resorted to 
the expedisnt of purchasing the equity of 
redemption inthe name of his son Prag 
Narayan. The learned -Coungel for the 
appellants, while admitting that his 
elients were verg eagar to obtain posses. 
sion of the property, argues that the condi. 
tions entered in the mortgage deed in snit 
are by no means unusual, that they are at 
any-rate not nearly sq onerous as the eondi. 
tions of the mortgaga, obtained by Badri 
Bisal and Sheo Sahaji.on the 9th of February 
1912 and that they sannot be held to ba 
hard and uneonssionable or to sonstitute a 
slog on the equity of redemption. It ig 
quite true thet they are not so iniquitous ag 
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the conditions of Badri Bissl's mortgage, 
but we have no hesitation whatsoever in 
holding that the intention of the mortgage 
was to ensure that the right of redemption 
sould never bo exersised and that the oon- 
ditions entered in the mortgage-deed were 
sueh,aa would effeetually prevent redemption. 
A cÓnvenatit rostponing redemption for a 
long term need not resessarily of itself 
- amotint to a clog on the equity of redemptior, 
but the effest of all the sonditions in the 
deed must be considered as a whole, and if 
those conditions would result in making 
redemption very diffcult, if not impossible, 
ab the end of the term the Qourt may ignore 
the eovénant postponing redemption and may 
allow redemption at any time on auch brm3 
as i$ thinks fit [Durga Singh v. Nawab Mirza 
Muhammad Raza Husain Ehan (1) and Sarab- 
dawan Singh v. Bijat Singh (2)!, In the 


present sgte there was a condition in 
the mortgage deed- that tbe balanee of 
Rs. 150 of interest. should be added 


annually to the prineipal sum and tbat 
it should be paid with compound interest 
along with the prinsipal at the time of 
redemption. A rough ealeulation shows that 
at the end of a period of 50 years the priuc:- 
‘pal and intereat payable to the mortgagee 
would amount to over a lukh even if we were 
to presume that there would be no increrse 
in the revenue during $hat long pericd, We 
may note that a new Settlement falls due in 
1925 and that tbe revenue will- then be 
almost certainly enhaneed, It is urged that 
there is nothing in the mortgage deed whish 
would justify the mortgagee in refusing to 
receive payment annnally of the exeosm 
interest of Rs, 150 and that the mortgasor 
would only have himself to blame if be failed 
to pay the irterest as it fell due. The only pro- 
vision in the mortgage-deed in respeet of thia 
Rs. 150 is that it shall ‘ba added to the 
- prineipal amount at thé end of each year and 
shall earry interest and e6mpound interest 
and the total amount shall be paid after the 
expiry of 50 years, There is no provision 
sueh as is generally found in the mortgages 
of this nature that the interest shall be paid 
regularly every year and in case of default 
shall be added to the priroipal. “But whe. 


(1) 26 Ind. Cas, 912 17 O. C. 818. — ' 
A224 Iud, Cas. 705; 12 A, E, J. 627; 80 A, 851, 
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ther or not the mortgagor might, under the 
terms of the dead, be at liberty to pay the 
exsesa intorest annually the mortgages knew 
that the mortgagor was pot in a position 
to do eo. Admittedly the mortgaged prop- 
erty wa the only proparty of which Har 
Dayal was possessed and hehad no means 
whatsoever for paying the exeess interest. 
And it is to be noted that the mortgagor was 
obtaining no advantage whatsoevor by exe- 
cuting this mortgage, No portion of thé 
oonsiderationemoney was to ba paid to him. 
He was given only a right to redeem after 50 
years, a right which in all probability he 
would never be able to exersise. | 
We are also satisfied that the learned 
Subordinate Judge Fa some toa right son» 
clision onthe question of undue inflaenee. 
There cannot be slightest doubt that Bafi 
Nath was in & position to dominate the will 
of Har Dayal. On the 28th of Febrnary 
1912 he had persuaded Har Dayal to file a 
suit for sansellation of Badri Bisal’s mort. 
gaga and ia that suit he was shown as the 
next friend of Har Dayal, In that suit Har 
Dayal had pleaded that he wasa minor at the 
time of the exseution of the mortgage, and 
although the plea of minority was withdrawn 
and Har Dayal himself executed the deed of 
compromise professing to have attained mae 
jority, yet we:have the statement of. Baij Nath 
himself that it was he who arranged the 
terms of the sompromisa with Badri Bisal 
(vide Exhibit 12 at page 27 of the paper- 
book). We find that Baij Nath applied to 
the Court on the lith April 1912 to be 
appo'nted Har Dayal’s guardian and that 
Har Dayal himself supported that appliea- 
tion, Baij Nath was appointed guardian by 
the Cours and the order appointing -him 
guardian bad nel been diseharged when tha 
mo:tgage-deed in suit was executed in favour 
of Jagan Nath who is Ba!j Nath a brother 
and member of a joint Hirda family along 
with Baij Nath, Baij Nath as guardian of 
Har Dayal had applied to the Court on tha 
£6:h of April 1912 for permission to transfer 
this very property or a portion of it by sala 
or mortgage and his sp»lieation was refused, 
If the age of Har Dayal given in the 
application for guardianship was correst, 
Har Dayal sould not have besn more than 
17 years of age waen the mortgaga-deed: 
in suit wal exeeuted. Itis a$ least probable 
that be had at that time not attained the agg. 
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of 21, and as a gusrdian had been appointed 
by the Court be was stil, in view of tha 
provisions of the Indian Majority Aat 
(IX of 1875), a minor. The mortgsge-deed 
has not been at'asked on this ground, pro- 
bably beeaure the plaintiff is the son of 
Badri Bisal who had taken the mortgage of 
“1912 from Har Dayal and had entered into 
‘the compromise of the 29th of Marah 1913 
with Har Dayal as a major. Aa wo have 
» Pointed ount, it was Baij Neth whn arranged 
“the compromise of the 29th of Mareh 1913 
. and tbe mortgage-deed in suit was exesuted 
- only two days afterwards on the 3lst of 
.Mareh 1913.. These facts show heyond 
question that Baij Nath at the time of the 
exeention of-the mortgage was in a position 
to dominate the will of Har Dayal. The 
terms of the’ deed were clearly hard and 
peonsriconable-and an unfair advantage was 
taken of Her Dayal in getting him to exeeute 
the deed. We have shown that under the 
. terms of .the deed redemption would have 
been prastieally impossible, In addition to 
thie, though the insome of the property stated 
in the deed is not disputed, yet there oan be 
‘no donbt that t' at income was liable to very 
'eonsidersble enhanoament. A comparison 
with other rafiis in the same mahal shows 
that the income of the property in snit 
orght not to be less than Re 800, while it is 
stated in thedeed to be cnly Rs. 300, The 
deed provides that any inorease in rent shall 
bs appropriated by the mortgagee while any 
increase in revenue shall be paid with 
"'eompound interest thereon by the mortgagor, 
‘Further, «e have shown that Har Dayal got 
no advantage of any kind by exesnting the 
mortgsge. As we have shown that Baij 
Nath was ina position to dominafethe will 
of Har Dayal and that the terms of the dead 
were hard and unaonseionsble and an unfair 
advantage was taken of Har Dayal the burden 
lay on the defendants-appellants to show 
that undue influence wes not exercised, They 
bava made no at'empt to dissharge this 
burden. 

With regard to the question of sosís 
it is euffisient to say that the whole 
history of the property shows that Baij 
Wath, who was joint. with the mortgagee 
Jagan Nath, was prepared to go to avy 
length to obtain this property. He bas been 
found to have cxersised undue ir ficense in 
obtainicg the mortgage deed and to have 
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imposed terms whieh were hard and un. 
conscionable and whieh, if adhered to, would 
have resulted in effestually preventing the 
exercise of the right of ‘redemption, and the 
defendants who sre now the representatives 
of Jagan Nath and Baij Nath havo reeisted 
the plaintiff's claim and denied his right to 
redeem. In these sirenmtances the de- 
fenlants were slearly not entitled to their 
costs. - 

In support of the plaintiff's objeation that 


.he is not liable to pay the item of Rs. 1,200, 


which under the terms of the mortgage- 


deed were left with the mortgagse £o be paid 


to Baij Nath for conducting Har Dayala 
snit against Badri Bieal, it is. urged that no 
‘proef has been adduced that this sum. was 


‘aetually spent in the seonduet of the ease 


and that thse defendants failed to produee 
their acsounts to show that the money had 
actually been paid. The item of Re. 1,200 
is elearly not the actual amount spent by Baij 
Nath in conducting the ease but it is a lump 
sum payable aseording to the terms of the 
mortgage to Baij Nath for the conduet of the 
ease, Har Dayal had admittedly no ineome. 
The sase against Badri Bisal was contested 
right up to the end and a sonsiderable amount 
must have been spent in sondusting it. That 
it was eonducted by Baij Nath is admitted, 
The plaintiff has made no attempt to show 
that the item is fistitious and Har Dayal 
himself has not been examined as a witness. 
It is trus that the plaintiff summoned the 
defendant's account-books but he made no 
attempt whafsaever to have them produced 
in evidense. This plea, therefore, has no 
forca. 

The result is that the appeal and the 
petition of objeetions are both dismissed, 
Toe defendants appellants will pay tbe 
plaintiff-reepondenl’a ecats in the appeal and 
the plaintiff reapondent will pay the defend- 
ants-appellants’ eosts on the petition of 
obiectionr. 


N. E. e 
Appeal désm'5sel. 
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- BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION 
? No, 303 cr 1921, 
7 . Meret 2», 1922. 
Present: —Sir Norman Masleod, KT, 
Chief Jnatise, and’ Mr, Jostioa Shah. 
' B, B. 40. 1. RAILWAY— 
f ‘APPLIC: NT 
Í ` versus 
SAKAROHAND KALIDAS SHAH 
07 ^ + OPPONENT, 
Railway Company—Risk ‘Note, Form B— Consign 
ment, Loss of — Proof necessary to render Company liable, 


Where, while goods are being carried by a 
Railway Company, a theft occurs while the train 
is running, the Railway Company is protected by 
the Risk Note, Itis, however, open toa plaintiff in 
such a case to prove that theft did not occur in a 
running train or, that it was brought about by the 
Company's servants, f 

Oivi] Extraordinary Application against 
the decision of the Judge of the Court of 
Small Causes at Ahmedabad, in Civil Suit 
No: 2015 of 1920. - 

Mr Camptell, instrusted by Messrs, Craw- 
ford, Bayley & Co., for the Applisant. 

Mr; G. N. Thakor, for the Opponent, 

' JUDGMENT.—The plaintiff sned to re- 
eover for the lose. of a consignment of 
molaseen, The Judge seems to have found as 
a fact that there had not been a theft in the 
runping train, Therefore, the Company could 
not escape the liability.. But, unfortunately, 
the learned Judge went on to make scmə 
remarks whieh were not necessary for the 
purpose of decidirg the sare, and if those 
remarks were to stand, they might be follow- 
ed in similar cases by the Subordinate Courts, 
and, therefore, it is neeessary to remark that 
if there is a theft in a running train, then the 
Company are protested by the Risk Note. 
It is open to the plaintiff in ameh a ease to 
prove that theft did not ossur in the running 
trair, or that the theft was brought abont 
by the Company's servants. Bat if nothing 
more ean ba proved except that there was a 
theft in a ranning train, then the Company 
by the Riek Note, Form B, whish is new 
before: vs, iare'£protested, Rule dissharged 
with aos!s. 


J, E. 
Rule discharged. 
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PARBATI 1 MOHAMMAD HADİ, | 
OUDH JUDICIAL COMMISSIONER'S 


COURT. d 


First OrviL Arrear No. 34 or 1920, 
November 29, 1921, 

Present :— Mr Daniels, A. J. O., and 
. Mr Lyle, A. J. C. 


Musammat PARBATI, NAD, AND ON HER DEATH — 


` 


SHIAM BIHARI AND ANOTHER— 
DEFENDANYTS—APPELLANTS ` 
versus | 


Saiyid MOHAMMAD HADI—Pr:INTIFF AND ` 


MANN! LAL -ND orBERS— DEFENDANTS 
Nos 9706 —Rse-PoupENTS i 


Hindu Law—Joint family—Father and son— Initial 


presumption of jointness—Hindu widow, possession, 


NF 


` 


adverse, against— Possession, whether adverse against, 


reversioners—Evidence, admissibility of—Oopy of copy 
when admissible, 


There is an initial presumption in favour of joint. 
ness in a Hindu family and this presumption ia 
particularly strong in the case of a father and his 
only son [o -8 col, 1] l | 

Possession which commences during the lifetime 
of a Hindu widow with a limited interest cannot be 
adverse to reversioners. (p. 5 8, col !] 

Where a, copy of a person's statement is a copy of 
a copy, it is inadmissible in evidence, except when 
the statement has been put to the person making 
it and aed as having been made by him. [p. 5.6, 
col. 2. l 

Appeal from a decree of the Subordinate 
Judge, Hardoi, dated the 3lst March 1929. - 

Messrs. A. F. Sen and A. K, Ghosh, for the 

l NEH 


Appellants. 
Mr. Níamat Ullah, for Respondent No. 1. 


JUDGMENT.—At the time of the in. 
stitution of the suit ont of which thia 
appeal arises the principal defendant, Musam- 
mat Parbati, was in poseession of the ruit 
properiy and had been in possession of it 
for the past 25 or 2; years. She held it 


under two poeressory mor gages of 3rd 


July 188: ard 17th June 1853 executed by 
Talib Ali in favour of ker deeeased husband, 
Dharnidhar. The plaimiff, who is the son 
of the mortgagor, wants to get  baek 
the property without’ redeeming the mort. 
gage and for this purpose has got a dee 

of release from eertain distant collaterala 
who were the reversioners of Jamnedhar 
father of Dharnidhar. Their case is 
that Musammat Parbati is a trespasser, 
Dharnidhar, according to them, was joint with 
his father, Jamnadkar, whom he had admit- 
tedly predeeeased, and on Jamnadhar’s death 
the rightfol beir tothe property was hig 


D 
* 


hd 
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. widow, Musammat Mukta, who died in 1910. 
Musammat Mukta raleased ber rights in 
favour of . Musımmat Parbati. Musammat 
Parbati was in possession till 1910 in virtue 
of this deed of release. The present rever- 
signers only besame entitled to presession on 
the.death of Musammat Ladli, daughter of 
Jamnadhar, in 1918, The suit is thus withe 
in time. Musammat Parbati has died sinee 
the fling of the appeal and is now represented 
by her daughter and her daughter's son, 
The following pedigree will serve to elucidate 
the facts of the ease:— 


SHEO SAHAI 


— ala tini i A Pe 


Jamnadhar, 
(died 15th July 1894) 
==Musammat Mukta, 
(died 26th February 


Gangadhar, 
(died trd July 1909), 


1910) 
Dharnidhar Musimmat Ladli,  " 
(died 2nd August 1833) (died childless 15th L April 
==Musammat Parbati, 1918). 
defendant No, 1, 
(now dead) 


Musammat Chameli, 
(appellant) 
| 


Shiam Bihari, 
(appellant). 


The learned Subordinate Judge has found 
for the plaintiff and decreed the suit. The 
appellanta eontest the finding on two 
grounds :— 


1. That Dbarvidher and Jamnadhar had 
separated before the death of the former and 
that tha mortgagee rights ware the separate 
property of Dbarnidhar. 

2. 1u the alternative that Musammat Parb sti 
acquired those rights by adverss possession 
wh'eh began on the death of Daarnidhar. 

The appeallants’ case regarding the dead of 
release executed by Musammrt Mukta is that 
so far as it affested the property whieh stood 
in the name of Dharnidhar it was mersly a 
recognition of Musummat.Parbati’s right, 

As the family held a large amount of prop- 
erty on mortgage the question of the status 
of ‘he fa mly at Dharnidhar’s dsath has given 
risa to muna difisal y and ioc aad h> su3jast 
of a great daal of litigatiaa. There aaye baen 
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desisions both in favourof the widow and 
against her. The earliest decisions of whieh 
there is any evidenee was against herin the 
year 1897, In 1900 there was a decision in 
her favour. This sass was raferred to the 
arbitration of two Pleaders of the District. 
The opposite parties, who were residents of 


the same town Sandi in which Musammat Pars . 


bati lived, at first took the plea that Dharni- 
dhar and Jamnadhar were joint but on the 
ease being referred to srbitration they with- 
drew it and the arbitrators found on the ade 
mission of the parties that Musammat Parbati 
was tho heir and representative of Dharni- 
dhar, her husband, and as such was competent 
to bring the suit. In 1903 there was another 
saih which was also desided against her. In 
this ease, her Pleaders in the Appellate Court 
(Exhibit 128) did not contest the finding that 
Jamnadhar,and Dharnidhar were joint. 


favour, mainly on the admission of the husband 
of Musammai Ladli, who was then alive and 
was the next reversioner of Jamnadhar, that 
Jamnadhar and Dharnidhar had separated: 
Besides these eases in whieh third parties 
were the defendants thera was one ease which 
was astually inter paries but whieh eannot 
be relied on as res judicata, besause it was 
decided by a Munsif who would not have been 
eompetent to hear the present suit, but whieh, 
like the other judgmente, is relied on as 
evidense under section 13 of the Evidance 
Ast. Inthaten:e the finding of both the 
Original and the Appellate Courts was in 
favour of the present plaintiff and against 
Musam mat Parbati, 

The previous judgments are of yery little 
assistance in this ease. The weight of 
evidenee on the present record ia deeidedly 
in favour of the respondent. The evidence 
relied on by each side has baen earefully 
tabulated by the learned Subordinate Judge 
in his juigment (pages 111 to 117 of the 
paper: book), and except that the respondent 
relies on an admission in Exhibit 60 the 
whole of the evidence relied on by both 
sides has been fully diseassed by the learned 
Subordinate Judge, Exhibit 60 is a deed 
of gift exesnted by Musammat Parbati i in 1915 
in favour of her daughter Musammat Ohameli, 
appellant No. 2, and eoutains an admission 
that with one or two exceptions mutation of 
all the properties, whic: siod in the nama 
of Dharnidaar, was effeeted in favour of 


In . 
1912 there was another suit desided inher - 
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'Jamnasdhar on Dharnidhar’s death. Neither 
yariy bas placed mush rejiarce on the oral 
sviderce. Tke o:al evidenee addueed by 
Musammat Parbati has.teen severely critic sed 
‘by the learned Subordinate Judge and the 
appellants’ Counsel tas eoneeded that he 
caprot ask the Court to rely on it unless the 
Court Folds thet the weight of dosumeniary 
eviderce i. is jn his favonr. 

Perhaps the two most important pieees of 
‘eviderca on the tide cf tke respondent 
wonsist of two edmirsions, one by Musammat 
‘Parbati herself and the other by her 
‘brcther and general agent, Banke Lal. 
"Both these admissiors were made shortly 
after Musammat Parbati came into por session 
‘of tke property. Musammat Parbati's ad. 
mision was wade in the courre of her evidence 
rescrded by sommissicn in a ease originally 
‘instituted by ber  Lusband,  Dhernidhar. 
Jamnadhsr had applied to be substituted 
an his legal representative and it was 
in eonnection with this spplieation that 
her evidenee was resorded In the state- 
ment she made she admitted that her 
husband and Jamradlar were members 
of a joint family. Musammat Parbati in her 
evidence tried to explain away this admission 
by saying that Jamnadhar persuaded her to 
make the statement beeause she could not go 
out of her house for a year on account of her 
husband's death and, therefore, he must ba 
brought on the 1 esord in crder to procesute 
tbe ease for her. This explanation is not 
satisfactory. Jn the first place, nearly a 
year from her husband's death bed elapsed 
when the statement was recorded. He died 
on 2nd August 1893 and the statement 
in question was made on 5rd June 1694. In 
the sesond plaee, it would have been perfectly 
easy for her to have‘ exeeu'ed a power-of. 
attorney in favour cf Jamnadhar. In the 
tbe third place, this admission hes been 
‘yelied ‘on in several previous cases to which 
Musammat Parbali was a party, and the judg: 
rents show no trace of this explanation ever 
L&ving been put forward in any of those 
.casss, 

The admission by Banke Lil vas made 
in 1895 in a&Oivil case in whieh he was 
‘aprearing as Musamn.at Parbatí's agert. 
Jt was to the came effest as her own admis- 
sion, ramely, that Dbarnidbar and hia father 
‘were living jointly and that tbere bad b ea 
‘no division between them, Hoe aleo i stated 
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that Dharnidhar waa the manager. It was 
brought to our notice in the eourse of the 
hearing that the copy.of this satemené on 
the record was a copy cfa eopy. I* would, 
therefcre, -bave been inadmissible but for 
the fast that the statement was put to Barke 
Lal in the’ course of his examination in tbe 
Court below and he admitted having made 
it. He offered no explanation of the son. 
tradielion between this statement made 
ehortly after the death of the person eon. 
eerned and the evidenee which he had been 
giving in th’s anit, 

The deed of release executed in favour of 
Musammot Parbati by Musammat Mukta on 
3rd teptéember 1854 has been relied on by 
both parties, It recites that Dharnidhar was 
owner and in possession and maneger (mum 
taetm) of all the family property and. the 
active member and head of’ tbe family. 
He kes died without leaving any male 
baue and the exesutant’s hn-band, Jamnas 
dhar,isalsodesd. There is no one remain- 
ing ‘in the family exeept the executant 
herself and her daughter-in-law, Masammat 
Parbati. The latter is in possession of 
the property ard to prevent disputes 
it has been agreed by their mutual 
consent that she should eontinue in pomses. 
sion ard manage it, Musammaét Mukta under- 
takes to make over to her all doeuments 
such as mortgage deeds, ete., whether they 
stard in the name of Jamnadhar or Dharni- 
dhar. On the same date Musammat Parbati 
exesuted a deed of maintenarcs in favour of 
Musammat Mukta guaranteeing the latter 
Rs. 100 & year for mainterance in eonsider- 


‘ation of the fact that Musammat Mukta 


had executed a deed of relirquiehment of 
the property “in whieh she bad a right of 
inheritanee, being the property left by ler 
husband and sop." The language of tle 
deed of relinquishment is ambiguous but the 
words manager (muntazim) and head of the 
family (egwekar)’ are soggestive cf a joint 
family and tbere is this important considers 
aticn in fayour of this view. 

The case now set up by the defendant is 
that a separation Lad taken plase in 1870, 
seventecn years before Dharnidbar’s death, 
and that there had bten an eotral division 
of sll tte property, lf this story had been 


trne what nceeiaity was there for Musammat 


Mukfa to executs a cored of relinga:shment 
of property of whieh Dharnidhar had ‘beep 
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in teparafe possersicn for many years and 
as to whieh the right of hia widow sould not 
possibly be disputed. If, on the other hand, 
the family really was joint up to Dharni- 
dhar’s death and after ber death and that of 
her. busband Musimmat Makta wished her 
danghter in law to have the property, the 
exeention of the deed of relirquishment was 
a perfeetly natural act. The language cf 
the deed of maintenance, moreover, is quite 
ineonsisfepnt with the theory cf separation. 
That deed resitos that Musammat Mukta has 


given np her rights of inheritanee in the. 


property of ker husbard and her son. If 
Dharnidhar had saparated from his father, 

usammat Mukta eould have no right of 
inkeritance in Lis property seeing that he 
left not only to widow, Mus3mmot Parbati, bat 
a daughter also. If, on the ‘cther hand, the 
- family was joint, Musammat Makin as the 
widow. of the last scrviving member wes 


entitled in law. to the whole of the famiy 


property. There is also an initial presump. 
tion in favcur of jointness in a Hindu family 
and this presumption is particularly strong 
in tbe sase of a father and his only son. 
"The improbability of reparation ia also 
inereased, as the learned Subordinate Judge 
points ont, by the fact that Dharnidhar must 
have been very ycung when separation is 
said. to have taken place. Even if the 
‘evidense on whish the learned Subordinate 
Judge relied in fixing Dharnichsr's age 
dies not enable to fix it with absolute ex- 
«cinese, Dharnidhar can hardly have been 
more than eighteen or nineteen at most in 
the year 1876, `. ' 
, The previons judgments and the terms of 
the deed of. release have already. been dis- 
-cussed, Excluding these the only import- 
‘ant evidensee relied on by the appellants 
‘to rebut the strong evidence on the other 
‘side eorsists of— l 

i.. The fact that Musammaé Parbati’s 
mame was-recorded as owner in the Ahewat 
‘and the mutation proseedings in eonneciion 
therewith, 

They also rely on the fast that Musammat 
Parbati obtained a Snceession eertifisate as 
heir of Dbarnidbar and was substituted 
as his sneeessor in certain pending. suits, 

2. An admission by the present plaintiff 
m&de in the year 1£00, Exhibit À6, 

3. The fast that on the same cate two 


; Snortgage-deeda were exeented by the same. 
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person, one in favour of Jamnadhar ani tho 
other of Dharnidhar. 

The only khewot entries whioh can be of 
any value in support of the defendant’s ease 
are those in woich her name was reeorded 
prior to the exeeution of the deed of release. 
After the execution of that deed she was 
entitled to possession whether her husband 
snd Jamnadhar wera joint or separate, 
On'y twa instances have bsen proved in 
whieh sheob:aired mutation in the lifetime 
of Jamnadhar and the terms in whieh 
Jamnadtar supported her application are 
very s-gnificant (Exhibits A7 and AS). In 
both cas:s he stated that he did not wish 
mutation being made in bis own name 
because he was very old. This elearly 
implies that he was entitled to get his 
own name resordei had he so desired. Tha 
Succession Certifieate and the cases in which 
Musammat Par bati was brought on the reeord 
as her hurband's legal representative were 
all after Jamnadhar's death, 


The alleged admiesion of the plaintiff is 
ecntained in his deposition in the mutation 
eace regarding two plots Nos, 30 and 3i of 
the Kasba Sanci w!ish are now in dispute, 
Mutation of the 10 biswis share had baen 
effected in 1876 but not of these two plots. 
Mutation in respeet of these plots having 
been applied for in 1£00 notiee was issued to 
tbe pla.ntiff as mortgagor and he stated that 
as Dbarnidhar, the mortgagee, was dead and 
Parbati wes his widow and mutation by right 
of inheritarce had not so far been effected 
in ber favour her name might now be 
enterad. This eannot fairly be treated 
as songtituting an admission that any SGDAr&- 
tion had taken plase batween Dharnidhar 
and hia father. 

The fact that two mortgage-deeds, Exhibits 
A56 and A57, were exesnted on the same date 
by Ali Mot ammad, one in favour of Jamna. 
dhar ard the other of Dharnidhar, is of very 
little value as evidence of separation. 
LLarnidhar was in all probability a minor 
at tke time and there are many ressonsg 
‘whieh may lead a father to take a mortgage 
in the rame of his mincr sea instead of in 
his own, Any valne which the dosument in 
favour of Dbarnidhar might. otherwise haye 
tad as. supporting the defendant's. cage ig 
destreyea by the fact that the deed itself 
ehows that the adyanse in respect off whieh 


hag. 
the mortgage was executed had been made by 


Jamnadbar. 
The only other plea which remains to he 


eonsidered is that of adverse possession. 


Possession whieh sommences during the 
lifetime of a Hindu widow with a limited 
interest cannot ba adverse to the reveraioners. 
The sase argued before us has been that 
adverse pcssession sommensed on Dharni- 
dhar'a death in 1893. Even if Musammat 
Parbati was in astual possession of the prop. 
erty it woald be very diffieult to bold, in the 
absense of any express deelaration by any of 
the parties interested, that her possession was 
adverse to that of her father-in-law in whose 
house she wan living. It is, however, not 
proved that she was in possession. The only 
evidenee relied on in this behalf consists of the 
two statements of Jamnadhar‘in the mutation 
eases already referred to, Exbibita A7 and A8, 
whieh: relate to property.not iu suit in whieh 
he says he allows her to get mutation be- 
sau:e he himself is old, and three witnesses 
whose evidense has not been accepted by 
the Court below and is entirely worthless, 

The appeal fails on both issues and it is 
hereby dismissed with eosts, 


“NGE. 
Appeal dismissed, ` 
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There is no presumption of law that an-inam 
grant of a village is prima facie a grant of melvaram 
right only or of both melvaram or kudivaram. 
Each case must be considered on its own facts, with 
special regard to the evidence and circumstances 
therein. |p. 547, col. 1.] < 

Seturalnam Aiyar v, Venkatachala Gounden, 56, 
Ind. Cas. 117; 47 LA 76; 43 M. 557; (1920 M, W. 
N. 61; 22 M. L. T. 10% 11 L. W. 399; 38 M. L. J. 
47^ 22 Bom. L, R. 578; 18 A. L. J. 707; 250. 


W. N. 485 (P C}, Suryanarayana v. Patanna, 48 : 


Ind. Oas. 659; 45 I. A, £09; ALM, 1012; 25 M. LUT, 
30; 23 C, W. N. 273: 9 L. W. 126; 29 C. L. J. 1583; 1 
U. P. L. R. (P. OC) 11: 86 M, L J. 585, 21 Bom L. R 
547: 00199? M W. N. 463. IP, C. and Upadrashta, 
Venkata Sastrulu v. Divi Seetharamudu, 51 Ind Cas, 
804: 48 I. A. 128; 43 M, 1*8; 17 A. L. J. 725; 87 M. 
L. J. 42; 21 Bom. L, E 025; 26 M. L. T. 176: 80 0, 
L. J. 441; 10 L. W. 083, 24 C. W. N. 129 (P. C, 
referred to. : 

Muthu Gowndan v. Perwnal [yen, 93 Ind, Oas, 790; 
44 M. 688, 40 M. L. J, 420; IR L, W, 483; (1921) M: 
W. N,208; 20 M, L, T. 898, dissented from, 


The term “inam,” &n.Arabic word meaning" 4 — 


reward, does not give any indication of the intention 
ofa donor [p. 545, col, 1.] 

Prima facie a Zemindar or Polygar is a’ rent 
receiver and his right of direct possession : of lands 
is confined to his “private lands" and old waste landa 
and does not extend to raiyati lands. [p, 545, col. 1.) 


In declaring the rights of occupancy ratyats and 
emphasizing the distinction between a landlord’s 


"private lands" and “raiyati lands", the Madrag . 


Estates Land Act affirmed the old customary law 
that has always been recognised by the agria 
Administration. Apart from the rules relating 

procedure and jurisdiction of Revenue Courts, it 
created one new right in order to settle the constant 
disputes between landlords and tenants and gave 
occupancy rights to all raiyats in occupation of lands 
within an “estate” at the time it was passed. It 
also declared and gave statutory recognition to 
existing rights and status. These remarks do not 
apply to raiyatwari tracts in the direct possession of 
Government which are iet out to mirasidart or 
heieditary ratyatsfor purposes of cultivation, (p. 
544, col. 2; p. 64^, col. 1.) > 


A High Court has the power of determining an 
issue, left undetermined by a lower Appellate Court, 
on the evidence on the record or of remitting the 
case to the lower Court for a finding on that issue, 
with liberty to the parties to adduce additional evi- 
dence if they choose to do so: [p 643, col. 2 ] 

Where the éntire evidence on both sides is once 
before & Court, the question as to onus becomes 
purely academical. [p. 547, col. M] ~ | 

Seturatnam Aiyar v. Venkatachala Gounden, 656 
Ind. Cas 117; 47 I. A. 76; 48 M, 667; (1920; M. W. 
N. Bly 22 M. L. T. 102; 11 L. W. 860; a8 M. L. d. 476: 
22 Bom. L. R. 078; 18 A.L. J. 707; 26 O. W. N. 
485 (P, C.), referred to, 


Appeal sgainst the judgments ard decrees 
of the Madras High Court (Sadasiva ' Aiyar 
and Napier, JJ.) in Sesond Appeal No, 515 to 


^? 
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918 and 544 of19C9, dated the 17th August 
1915, partly confirming, reversing and vary. 
ing the judgments and deerees of the Distrist 
Judge, Trishinopoly, in Appeal Suit, Nos. 39 
to 43 of 190-, dated the 28th Ostoter 
1908, partly ocnfrming, 1evereing and vary- 
ing the judgments and decrees of the 
District Munsif,  Kulitalei, in Original 
Soit Ncs. 676, 677 and 720 to 722 of 1904, 
dated the 28th September 1907. i 


JUDGMENT. 

ÀÁMxrER — Árr— These: several — oonmoli- 
dated appeals arise ont of five suits bronght 
by tke plaintiff on the 27th Joly 1sC4 
in the Court of the Distriet Munsif of 
Kulitalai in the Madras Presidency, in his 
eapacity of head of a Mutt, to ejest the 
defendants from the lands in their oscupa- 
tion in the village of Karappudsyanpatti, 
which he alleged belonged to his Mutt, 
The defendants in tte suitare caltivating 
tenants holding separate lands uncornected 
with sash other, Aesecrdingly, separate suits 
were brought against them. 

The plaintifi’s ease is that in the year 
1748 the Polegar of Turaiyur, who owned 
tbe estate within whieh tbe villege is 
situated, granted to the head of the Mutt 
at the time the village in .question; and 
that’ since then the  suesessive holders of 
the office have been in possession and en- 
joymert notonly cfthe right to the xec.ipt 
of, the dues peyable ty the teraLts io the 
lardlord, urually ealled inthe Madras Pre- 
sidenesey the melvaram, tut also of the 
right to the actual ccsupansy of the lands 
teebnreally called the Audszvaram. 

The five suits that were brought in the 
Munsif's Court were numbered 676, 677, 
720, 721 and 722 «f 1804, In Suit No, 
616 the plaintiff alleged that the particular 
tenant, for whose ejeciment he was suing, 
held the lend in dispute undera muchilika 
exesuted by the defendant’s predesessor on 
the 18th June 1880, by which he bound 
himself to surrender the land in his cccupa- 
tion on failure to ray rent, In Snit No, 
720 the plaintiff's action related to two items 
of land inrespeat of whish he alleged that 
the defendant's father Lad exeauted two. 
muchtlikos cn the 19th April 1894, and the 
2nd Jure 1894, respectively. With. rcgard 
to. Suite Nos. 721 and 722, the plaintiff's suit 

rests on his general allegation’ that as under 


INDIAN OASES, 539 


the grant he is entitlad to both the rights 
he claimed in the land—viz., the right to 
receive the rent ns well as the right to 
Ossupy the lands—bhe was entitled to ejast 
the defendants, who were tenants at-will, 
In Suit Nee 722 he appears to have also 
set op an oral lease, In Suit No. 677 the 
plaintiff relied upon a muchtlska executed 
on the 24th July 1893, by the defendant's 
brother. 

The defendants in sll the cases denied 
the right cf the plaintiff to eject them 
from the lands in their oceupation and 
under their eultivation ; they alleged that he 
wes only ertitled to the melvaram and not 
to the Audtvaram, and that tbey and their 
predesegzso:s had held their lands from times 
immemorial and posse:sed and exereised the 
foll rights cf oecupaney tenanta to the know- 
ledge of, ard with the sequiescen:e of, the 
plaintiff ard bi. predesessors: They farther 
charged that the muchilikas produced and 
relied upon by the plainiiff were fabrieated 
decuments eoneccted for the purpore of 
destroying their old and hereditary right in in 
the lands in their oecupstion. 

Upon these allegations the parties went 
to irial The Distriot Monsif framed two 
principal issues which were ecmmon to all 
the enses, vie :— 

(1) Whether the plaintiff is entitled to 
the plaint land (that is, the land in sni.) 
itself or only to the trwa (rent) thereon ? 

(2) Is the defendant entitled to the 
octupansy right in the land by eustcm and 
preseription ? 

The other issves related to the genuineness 
of the muchilzkas and to the amount of 
rent, eto. 

The first two issues being common to all 
the suiis, by consent of parties the five 
actions were tried together, and, as tke 
Trial Ju?ge states at the Leginning of hig 
judgment, the whole evidenee was adduced 
in Suit No. 676, and was “need as 
evidense in all the eonnected suits." i 

The snam grant on whioh the plaintiff's 
slaim rests is Exhibit “A.” After resiti.g 
by whom and to whom the g ib is made, 
the document proeeeds thus ; — 

"The villege gifted to our Swami ont 
of our several villages is Karappudayanpatti, 
to the north of Uppiliyapuram, east of 
Vayirichettipalayam, south of Kottapatti 
and west of Sokkepuram. As we have gifted 
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it most willingly to the Swami, you shall 
for evar have dominion over and enjoy the 
‘wet and dry lands, tope, wall, batel garden 
ete, water, tree, s'one, traisnrers, eta., found 
therein and live happly. Fu-ther, what we 
sommand to be done for the Guraoporja diy 
is this. We command that Garapnoja shall 
be condusted by collectirg at the rate of 
4 measures of grain per plough in repast 
‘of Agraharam, Sarwamaniyam, Umhalam 
ets, ineluding wet aud dry landa ii the 
‘whole of oar Turatyur State. You abali 
acsordingly sondust (iuraooo!à evary year 
and shall not omit to eollecs at the rate 
of 4 measures cf grain in respect of dry 
and wet lands alsoin the whole of Turaiyur 
‘State. You shall enjoy the whole of 
Karuppudayanpatti village, Farther, you 
shell, as ordered by cur predesessors, rec3ive 
Always Mahamai ani allowanee of rica avd 
-money for extra expenses. The Andeanam 
shall, in sontinnous sucosasion, have d-m'‘nimn 
over and enjoy for evar the village, Guruoo:ja 
Kattalai, rise allowanee, ete. He who helps 
this charity by. thought, word or deed, 
will bs blessed wth happisess and live 
long in the same manner as one who 
establishes temple of severel crores of Siva: 
lingams in such holy placas as Bensres, 
Ohidambaram. Tiruvalor, — Áruunaehelam, 
Srikslahasti, Cor jee, Kalugugundram, Kum- 
bakonam, Rameswaram eto " 

The grant was rosognized by the inam 
&uthorities in 18€5, But the inam prosesd- 
ings fornish no  iodieation regarding the 
extent of the rights sovered by it. Both 
sides in suppcrt cf tbeir respective sonten- 
tions producad a mass of evidenee, whish the 
District Muntcif, ia a singularly well 
balansed and exhaustive jodgment, has 
analysed with great indusiry, Ge held on the 
€vilence that the defendan(s had proved they 
had been in ostupation of their respestive 
lands fron very early timer, ard had been 
dealing with them as lards in wkish they 
hsd full ocoupansy rights, tbat they had 
been sellicg, mortgaging, making impr2ve- 
mente, ard that when any portion of the 
same was taken up for pub‘ia purposes, 
they had elaimed and reeeivad compensation 
from Government, He held further that 
the jp'aiotiff had utterly failed to show 
that the defendants had been let into 
possession by his predecessors or by himsolf, 


or to rebut the testimony they had produced - 
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in establishment of their right of cosu. 
paney, His main iudgmentis in Suit No. 679. 
He alo found that the dosu ments the 
plaintiff had prodused in supoort of his 
claim, togsther with the ~uchilécason whish 
he relied ia tha three cato”, had baon fabricated 
with the objest of daa r»ying the tenanta’ 
right in their lands. Hoe scor tingly dismiss- 
ed the fiva suits eave and exsspt as ragard 
certain elaims for rent, 

The plaintiff appealed to the Distrist Court 
of Trishinopoly against the Distrist Mumif’s 
detress, and these anpsa’s wera numbered as 
follows;—Anpeal No, 39 of 190: (Suit No. 
676); Appeal No, 4! of 1908 (Sait No, 720): 
Appeal No. 42 of 1908 (Suit No. 721); Appeal 
No. 43 of 190+ (Suit No. 722); Appeal No. 


. 40 of 1908 (Suit No. 677). 


Tt is nesessary to give the numbers of the 
appealias well as of the suits, in view of the 
somplisation that enters int? the de‘ermina- 
tion of tte sasas owing io the ooursa the 
proseedings to^k in the subsequent stages. 

in Appeal No. 39 (Suit No, 576) the 
Officiating District Jadge, Mr. Thornton, 
diomiased the appeal on the gronnd "that 
he did not consider the pliintiff had 
established he was enti:led to both the varams 
in all the calt vated lands in the villaga, nor 
hai he proved the terms of their tenaney " 
in Appeal No. 40 (Sait No. 677), in which 
the plaintiff had put forward a muchil:ka 
numbered in tha Mau»ail's Court a1 Exhibit 
“O,” the District Judge cet aside the desres, 
and in reveraal of the Munsif's order made 
a desrea in favour of the plaintiff for eject- 
ment of the tenant. In Appeal No. 41 (Suit 
No. 720) he agreed with the Muusif as to item 
sovered by muchilika “OL”, and assordingly 
dismis:ed the plaintiff's aopeal with respest 
to that item, bat be differed from tha Mansif 
as to the item covered by mudhi lika "02, il 
and asso:dingly daecread ejec:ment iu ro&peet 
thereof. In Appeals Nor. 42 and 43 (Suits 
Nos. 721 aud 772) he affirmed the Munsil's 
deereers, 

Both parities appealed to the High Court 
against the decrees, whieh oparated several- 
ly against them. By the time the appeals 
reached the High Court, the Madras Hatates 
Lind Act (I of 1903) hal eoms into fc se, 
and, aveordiagly, the defendaat, against whom 
a deeree for ejes!ment had been made by 
the ‘Officiating Dis;rict Judge and who was 
appellant in Sesond Appeal No. 544 of 1909 
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filed on the 27th September 1910, an addi. 
tional ground of appeal against his order. 
. All these second sppeala eame on for 


hearing before the High Cour: on the 14th. 


August 1911, butin view ofthe provisions 
of section 6 of Ast I of 1908 rand the sonten- 
tions - of the parties, the learned Judges 
considered it neeesssry to obtain from the 
Officiating District Judge a finding on the 
following point;-— 

“Whether the grant to the plaintiff was of 
the land revenue cr of the kudicaram also?” 
Opinions have no donbt bsen expressed 
in the judgments of the lower Courís on 
the poiot, but the question was never tried 
with referenes to section 6 of the Madras 
Estates Land Ast. Section6 will be referred 
to later on. ; 

The esses sciordingly went bask tothe 
Officiating  Diatriot Judge who returned the 
appeala.to the High Cou:t with the follow- 
ing “finding” :— 

"But it seems to me that, seeing that 
Exhibit ‘A’ purports to grant all the land in 
the v liage ‘absolutely to the pleirtiff'a 
predesesror-in-title, and that the plaintiff 
is admittedly entitled to both varams in 70 
caunzes while there are no tenants on 77 
of the remaining 185 cuwemies in the village, 
ihe burden lies on the defendants to show that 


their.predesessors in-title were cultivating 


tenants atthe timsof the grant [see also Indety 
Okina Nagadu v, Fetu, Konchi Venkatasulbuga 
(1) , and that, in the abser ce of proof of this, 
there can be no presumption that there were 
any eultivating teranfs in the village at the 
date of the grant, or that tho Z3mindar vas 
not the owner of both corams in the land som- 
prised in the grant.’ My fiading on the issue 
sent down with referense to seo ion 6 of the 
Madras Eatates Land Ast, therefore, is trat 
the grant to the plaintiff was an ebsolute 
grant of all the land inthe vilage, and was 


not & grant of the land revenue alone to 


a person notowning the kudiwaram  therof. 

On the return of this “finding” to the 
Hizb Court, the learned Judges considered 
it ‘neither satisfactory nor sofücient, They 


express their views in the following terms: —^ 


"The learned Uistriet Judge has not, so 
far as ib appears io us, considered all this 
mass of evidence, and he seems to have based 


(1) 8 Ind. Cas. 363; (1910) M. W. N. 639; 8 M. Li, T. 
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his sonslusion on ihe language of Exhibit 
‘A? and on cartain presumption which aecord- 
ing to him arises from the facta that the 
plaintiff is admittedly entitled to both varam 
in 70 cawnzes of land in the villaga ard that 
about 77 other cowntes are waste, He 
throws the barden on the defendants to prove 
that their predecessors-in title were culti- 
vating tenants at the time of the grant. We 
are not disposed toexpress any opinion on 
the question of presumptions, because, as s 
matter of fact, there is sonsiderable 
eVidense upon whieh the points in issue san 
desided one way or the other. 
But we wish to point out that there 
is vo burden on the defendants to show 
that their predevrersors-in title were cultivating 
tenants at the time of the grant. If they 
succeed in showing that at the time of 
the grant the land was in the occupation 
of eultivating tenants, that might be suffie 
cient fo raise a presumption in their fasour, 
We would, therefore, ask the District Judge 
to return a fresh finding, on the issue re- 
mitted to him, and he will also return a 
finding on the second issue in the case, 
namely, “Is the defendant entitled to the 
oscupancy right in the land by eustom or 
by prescription ?" 

The Officiating District Judge does not 
appear to have applied his mind to tke 
determination of the question involved in 
the second issue. it was now expressly and 
clearly brought to his notiee, ` 

On the return of the eases to the Officiate 
ing District Judge, that oser, even with the 
fresh evidence the plaintiff was allowed to 
produce, found himself unable to come to 
any definite conclusion. The end of his 
judgment shows that he was not elear at 
all in his mind as to the conclusion to be 
de:ived from the evidenae, and he expressed 
his difficulty in the following words :— 

“I do not see, therefore, how it is possible 
to say whether the grant to the plaintiff 
was of land revenus or of kudivaram algo." 

With these remarks the appeals were 
re.submitted to the High Court. 

Upon the return of the appeals to the 
H gh Court the learned Judges again found 
that neither had the evidence been properly 
considered, nor had the issue to which the 
attention of the Officiating District Judge 
had heen expressly called been determined, 
and they. expressed their view as follows :~<« 
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“We are not disposed to express any 
opinion on the question of presumption 
because as a matter of fact there is considerable 
evidence upon whch the issue can be decided 
one tay or the other. 

The finding again submitted by the Dis- 
trist Judge after this remand order does 
not at all show that the District Judge 
addressed himself seriously to a considera- 
tion of the mass of evidence sonsidered by 
the Distriet Munsif. The Judge says he is 

“in a position of some diffieulty? and in a 

short paragraph (paragraph 3 of the finding 
paper) says that it is not possible to say 
one way or the other on that point, We 
are unable to accept the findings and we 
request the present District Judge to submit 
fresh findings on the two issues mentioned 
in the second remand order after detailed 
cousideration of the evidence and with re- 
ference to the above remarks, irrespestive 
of the question of onus and presumption. 

The ease had accordingly to be remitted 
once more to the Distriet Court for a 
proper finding. By that time the perma- 
nent ineumbent cf the offise, Mr. Harding, 
seems to have resumed work, He consider- 
ed the case on the evidense irrespective of 
any presumption, and on the 30th Septem- 
ber 1914, embodied his «oncelusions into 
definite findings of fact as required by the 
High Court. He found on the evidence, in 
agreement with the District Munsif, that 
the defendant»tenants had been in cceupation 
of the lands for a very long time, that 
they had been dealing with their holdings 
and the lands in their cosupation as tenants 
entitled to oseupancy rights, that they had 
been transferring their holdings, partition- 
ing the same amcng themselves, makirg ime 
provements on the land, reseiving compensa- 
tion for land taken up from their holdings by 
Government, and that the plainiiff had not 
only utterly failed to rebut the inference 
arising from those faots, but had fabricated 
the documents with which he came to 
support his elaím. He aecordingly returned 
the appeals with the finding as follows :— 

"11. It is unnecessary to say more. A 
Yemindar sould only gift the melvaram of 
occupied and both varams of unocsupied 
lands, and we find in actual fact that the 
holdings and dealings have been as they must 
be if that supposition is correst. From 1829 

pnwards,. me raiyate or tenants in meny cases 
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have partitioned their properiies or sold 
them to Government or to one another, and 
plaintiff has accepted these things from 
1870 onwards at any rate. Plaintiff now 
holds kudivaram rights in many lands not 
by his grant but by some subsequent 
acquisitions, But he never held ib in suit 
lands which are neither panna; nor waste, 
and in 1901 he was found by the Deputy 
Collestor to be illegally taking possession 
of Jands and this was upheld by the High 
Court, He is no donbt trying to get the 
kudiviram of the whole villago, bub his 
slaim thereto is entirely baseless. 

I find that the g'ant was of the melvaram 
only of occupied lands and of both varams 
of unossupied lands, Defendants or their 
predecessors have always had the. ossapancy 
rights in their holdings, and were not 
affected by the gift from the Yimindar to 
the tnamdar.” 

The learned Judges of the High Court, 
upon the return of tho above finding, held 
as follows i—~ 

“It must ba eoneeded in favour of the 
plaintiff that wə expsəted the learned 
District Judge to diseuss the evidence at 
somewhat greater length than he has done, 
we having indicated in our remand order 
that the District Munsif had devoted abont 
35 paragraphs to the consideration of .that 
evidenee, and that we required to be reason- 
ably satisfied that the conelusions of the 
learned Distrist: Judge are arrived at after 
a eareful consideration of the whole 
evidence, 

“But we do not think that we are entitled 
to hold that full consideration has not been 
bestowed by the District Julge on the 
whole evidence before he arrived at the 
findings now submitted by him, and we, 
therefore, accept the same. 

"The result is that Sesond Appea’s 
Nos. 015 to 518 will stand dismissed with costs, 
while Sesond Appeal No. 544 of 1909 will 
be allowed with costs in this and in the lower 
Appellate Courts. 

Erom these dearees the plaintiff.has now 
appealed to His Majesty in Couneil, and it is 
eontended on his behalf that the High Court 
acted without jurisdietiot in remitting the 
appeals to the Distriet Judge for a proper 
finding, Theargument proceeds on the same 
misapprehension of thelaw, as was pointed out 
by the Board in the case of Sefuraitam Atyar 
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v. Venkatachala Gounden (2), It is to ba 
observed thatthe Indian Lagislature, in its 
anxiety to pravent the High Court from 
being inundated with sesond app3als in 
trifliog matters, has provided in sestion 100 
of the Civil Procadure Code that such appeals 
shall he to the High Oourt only on the 
following grounds : — 
- "(1) Save where otherwisa expressly pro. 
vided in the bady of this Code or by aoy 
other law for the time being in fores, an. 


: appeal shall lie to the High COonrt from 


every decree passed in appeal by any Court 
subordinate to a High Court, on any of the 
following grounds, namelg :— 

. (a) the decision being eontrary to law or 
to some usage having the forca of law; 

(b) the decision having failed to determine 
some material issne of law or usage having 
the forse of law , 

(e) a substantial error or defect in the 
procedure provided by thia Code or by any 
other law for the time being in forse, whieh 
may - possibly have  produeed error or 
defect in the desision of the eas3 upon the 
merits.” 

At the same time, in order to avoid 
gross mircarriage of justiee resulting 
from the omission by the lower Appel. 
late Court to determine ary issue of 
fact or to some to a definite conelusian 
on a -set of faotr, it has made two disfinof 
provisions, By section 103 the High Court 
itself is vested with the power, when the 
evidence on the resord is euffisient, to 
determine any issue of faci necsssary for 
the disposal of the appeal but not determin» 
ed by the lower Appellate Covrt. 

By r, 25, O. XLI, it is further provided: — 

"Where the Court from whose decree the 
appeal is preferred has omitted to frame or 
try avy issue, or to determine any question 
of fast, which appears to the Appellate 
Court essential to the right decision of the 
suit upon the merits, the Appeliate Court 
may, if necessary, frame issues, and refer 
the same for trial to the Court from whose 
decres ‘the appeal is preferred, and in sueh 
ease shall direet sush Oourt to take the 
additional evidense required ; 


(2) 66 Ind. Cas. 117; 47 1. A, 76; 48 M. 567; (1920) 
M. W. N. 6l; 27 M, L, T. 102; 11 L. W. 399; 88 M. 
L. J. 476; 22 Bonn L, B; 578; 18 A, L. T. 707; 250. 
W. N. 455 (P, C.), 
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Ard sush Court shall proseed to try 
such issues, and shall return the evidence to 
the Appellate Court together with ita fiadiags 
thereon and tha reasons therefor,” 

The High Oourt had thus the power of 
determining the issue left undetermined by 
the Officiating District Judge on the eyidancs 
on the resord, or of remitting the case to 
the lower Court for a fiading on that issue, 
with liberty to the parties to adduse addi. 
tional evidence if they chose to do so, The 
learned Judges of the High Court chose 
the latter, whish. under the law, was fully 
within their eompetense. The ease was 
remitted thres times because the Offieiating 
District Judga iu the first instanca mis. 
understood the order of the High Court, 
and in the second instanos expressed himeeif 
as unable to come to a definite sonelusion. 
The H'gh Court did not in the present 
sace, a8 in Sefuratnam Acyar v, Venkatachala 
Gounden (2) remand it under O. XLI, 
r. 23, Civil Prosedure Code bat under 
r. 25. The remarks that follow in the 
jadgment in  Seuratnam Atyar’s cime (2) 
explain the reason why the remand 
in that oase, as in the presett, beeame 
nesestary. 

"In the opinion of the learned Judges of 
the High Oourt,” say their Lordships, "the 
Distriet Judge had omitted to determine a 
question of fact whieh appeared to them 
essential to the right decision of tho suit 
on the merits; he had failed to consider 
whether, apart from the partieular eontrac} 
to whieh his attention was exclusively direat. 
ed, there was evidenss on whieh to hold 
that from their inception the holdings of 
the defendants were permanent or in the 
nature of oscupansy rights,” 

As already observed, the Madras Aet 1 
of 1908 had come into foree on the let Joly 
of that year, whilst the appeals in these 
oases were pending before the High Qourt, 
In view of the plaintiff's eontentions, whieh 
have travelled over a wide range, and also 
of the question relating to the grant, it be. 
comes necessary to examine briefly the 
provisions of the Statute. The preamble 
states the objeet of the enactment in the 
following words:— 

"Whereas it is expedient to amend and 
deslara the law relating to the holding of 
land in estates in the Presidency of Madras, 
it is hereby euneted as follows, ete,” ] 


544. 


Clause (a) in sestion 3 defines the ex. 
pression “estate” in the Ast to mean— 

“Any village of whieh the land revenue 
alone has been granted in tnam to a 
person not owning the hudivarim tharaof 
provided that the grant has been made, 
confirmed or recognised by the British 
Government, or any separated part of sush 
village”. 


Section 3 gives a definition of the words 


"private land" as meaning the "domain or 
bome-farm land” [expressions borrowed 
from English Law] of a land-holder, by 
whatever designation known, sush a 
kambattam, khas, sir or nunnat. It defines 
the words ‘ raiyat” and "oseupansy raipat", 
and deolares “raiyuti land" to mean ‘‘ev)- 
tivable land in an estate other than 
private land" This definition ineludes 
other varieties of land to which no spesiae 
refereree is nesessa7 y. 

lt aleo defines "old waste" as meaning 
any land in the estate which, not being 
private land, 

"(1).has at the time of letting by the 
landholder been owned and possessed by 
him or his  predeeessora-in-little for a 
continuous period of not less than ten 
years and has continuously remained 
unsultivated during the time, ench period 
being either after or partly before and 
partly after" the passing of this Ast, or 
within twenfy years before the passing of 
this Aet, cr 

“(z) has at the time of any letting by 
the Jandholder after the passing of this 
Act remained without any oeeupaney rights 
being held therein at any time within a 
sontinuous period of not less than ten years 
immediately prior to suek letting." 

Section 8 deals with what-is eal'ed “the 
merger of ccosopancy right, It deslares:— 

"(1) Whenever before or after the com- 
meneement of this Act the entire interests 
df the landholder and the ovenpancy raiyat 
in any land in the holding have become 
united by transfer, sucses3ion or otherwise 
in the same person, sueh person shall bave 
no right to hold the lavd as a rarya, but 
shell held it as a landholder; but nothing 
in this sub section shall projadieially acid 
the righta of any third person," 

And clause (3) provider:— 

. "The merger of the ccoupaney right 
ynder sub-seotions (1) and (2) ehall not have 
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the effeat of sonverting raiyati land into 


'Sestion 10, clause 1, deelares that “all 
rights of oscupanay shall be heritable, and 
shall be tranafereabla by sale, gift or 
otherwise". ES 

Clase 2 2 provides : — 

"If a raiyat dies intestate in respect of a 
right of oeeupansy and without leaving any 
heirs exsept ths Orown, his right. of oe-' 
cüpaney shall be extinguished, bat the land 
in respest of whieh he had sush right of 
cesupancy shall not osease to be raiyati 
land.” 

Ssalion 13 KAE NG the right of the. 
osanpaucy ratyat tomake improvaments of 
the land in his occupation or "in respeet of. 
his holding." 

Coming now t3 section 6, elause (1), it 
runs thus : ; 

“subjeat to the provisions of this Act, 
every raty2zt now in possession or who shall 
hereafter ba admitted by a Iandholder to 
possession of razyati land not being old 
waste sifurted in the estate of sush land- 
holder, shall have a permanent right of 
oscupaney in his holding, but nothing 
contained in this subsection shall affect 
aby permanent right of oscupansy that may 
have been aequired in ` land whish was 
i waste before the eommensement ot this 

ct. 

‘Chapter Xil of the Act deals with 
the landlord’s private land. Ssstión 181 


provides that- nothing in the previous 
sest-ons will aonfer a right of coca- 
pansy in the landlord’s "private lands”, 


bat that nothing in that sestion shall 
prevent a  landholder from sonverting 
his private land into raiyati land, Chap- 
ter XIV provides that no  sontrasb 
between the landlord and & raiyat shall 
take away the right of aa sccapaney: 
rutyat or limit his right to uss the laad as 
provided by law. 

' In deslaring the rights of the cesupaney 
ratyats and emphas‘zing the distloetion ba. 
tween the landlord’s “private lands" and 
"the razzat?” lande, the newAct affirmed ths old 
customary law that had always been recognizad 
by the British Administration. Apart from 
rules relating to procedure and the juris. 
dietion of the Revenue Courts, it created 
one new right in: order to set:la the owe 
stant disputes between landlords and tenante 


t 
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which had: been going on for‘nearly a cen 
tury; it gave ostunancy rights to all rosyats 
“in osscration of lands within an “estate” 
at the time of tke passing of the Act. It 
also gave some security to non-oceupansy 
watyats in the enj:yment of their lands. In 
other respeste, generally speaking, it declared 
and gave statutory recogrilion to existing 
rights and status, One important feature 
. of the Ast is worthy of note: it throws 
into relief the component parts’ whisb, from 
immemorial timer, go,.to constitute a village; 
first, the-larda in the direct enltivation of 
the proprietor-(ealled .by various names); 
second, lands oeaupied. by tenants or PLU 
and íhird, cld waste lands over which by 
“ eustom the landlcra possessed certain spesific 
rights now erystallizcd in the Statute. These 
remarks do not apply to ratyafwurt tracts 
in. the direst possession of Government 
whish ara let out to mirasidari or hereditary 
ratyols for purpcses of eultivation. . 

The existensein a village of panna? lands, 
in which’ the tenant caros acquire oasu- 
paney rights exsept by sontrast, connote 
the existenee of Janda in whioh: he san 
aequire aneh rights by pressription. 

In the present sasa the grant itself 
does noteonvey in express: terms the kudi- 
varam to the grantee. Nor does the term 
inan, an Arabie word meaning "a reward, " 
give any indisation of the intention of the 
donor, even if he had the right to bss'ow 
it on the donee. Frima facie a Zamindar or 
Poligar is a rent- ‘recaiver; or, to use the 
language of saet: on; :4 of Act I of 1908, ha has 


the right to eoliest the rent fron his ben. , 


ante, Prima facte, his right of direc} pos- 
session of the land: is eonfinsd to his 
"private lands” and the old  was'e land; 
it.does notextend to “raiyati land." 

The plase of the oultivating ratyats in 


the agrienliural economy of Southern India , 


is thus deseribed in a  Proseeding of the 
Board of Revenue of Fort St. George 
(Madras), dated 5th January 1818,*: 

“The universally distinguishing character, 


as well as the chief privilege of this olaas . 
of people, is their exelusiva right to the. 
. hereditary possession and usufruct of tha. 
soil, so longas they rander eertain portion of - 
the produee of the land, in kind or money, 88 - 
public revenu:; and whether rendered in sər- . 


. vice, in money, or in kind, and whether paid 
~ *Ms. copy of the India Office. — 


99 


INDIAN CASES. 


OHIDAMBARA SANNADH GAL €, VEERAMA REDDI, 


"545 


to Rajahs, Jagirdars, Zomindars, Polygars, 
Motahdars, Shrotriemdars, Inamdara or Goy- 
ernment officers, such as , Tahsildars, 
Amildars, Ámeens, or Tanadars, the pay- 
ments whish. have always been made 
by the ratyais are universally termed and 
considered the dnes of the Government.” .. 

It has been urged on behalf of the plaint- 
iff that the onus was wrongly plaeed upon 
him, and in support cf this eontention the 
jadgmenta of this Board, in Suryanarayana 
v. Patanna (3) and in Upadrashta Venkata 
Fastrulu v, Divi Seetharamudu (4) were relied 
upon. 


In the firat oase the grant appears to 
have bean made somewhere in the fourteenth 
contury of the Christian era, and it waa 
eonglusivaly proved, on behalf of the plaint- 
iff in that suit, that he and his predeessors 
had sinc) then been in sstual oesupation 
of the lands, extending over eenturies; they 
had further  produesd documents. showiug 
they had been actually sultivating the land. 
It was als> established from the ssam 
Register that the grant roi only ineluded 
the revenue bnt also the soil The Muusif 
had found on these fasts in favour'of the 
plaintiff, bnt his judgment was reversed by 
the Distriet Judge, whose decree was affirmed 
on Beaond appeal by the High Oourt. The 
Board upon a review of the fasts established 
in tbe ease declared that it could not under 


“the above eircamstanc:s ba assumed that the 


grant was only a grant of the King’s share 
in the. produca of the soil, and did not in- 
elude the kudivaram. It was a presümption 
whieh was aertainly not warranted’. by d 8 
faets of the case. 

In the subsequent case of Upadraghta fep- 
kata Sartrulu v. Divi Seetharamudus. (4) “it 


. was again found upon the evidense that the 


grant ineluded the kudivaram, Their Lord- 
ships say in their judgment delivered by 
Vissount Cave i 

“There is not in ary of the documents 
above referred to any traceofa elaim by apy 


(8) 48 Ind, Cas, 682; 45 I. A. 209; 41 M, 1012; 25 
M. L. T. 89; 28 C, W. N. z789 L. W. 126; 29 O. L. 
J. 153; 1 U, P. L, R. (P. C.) 11; 86 M. L. J. 585; 21 
Bom, L. B. 547; (1919) M. W. N. 463 (P. C.). 

(4) 51 Ind, Cas, 304; 48 I. A. 128; 43 M. 166; 17A. 
L. J. 725, 97 M. L, J. 42; 21 Bom. L, B. 925; 26-M, 
L. T. 175; 80 C, L, J, 441; 10 L. W.1683;124 C. W. NG 
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person other than the inamdar to & permanent 
right of ceenpaney; and thefast that by the 
terms of the grant the grantee is desired to 
eultivate the lands, and thathe is referred 
to as residing in the village, tend to show 
‘that no sueh right existed in any other per- 
€00..........And when the subsequent history of 
‘the ertate scmes to be examined, it is found 
to be: whelly irconsistent with the existence 
ofavy permanertossupaney rights. Tenan, 
‘cies have been continually granted by the 
inamders fcr short periods ard at variable 
renis. When tenansy lands were eompnltorily 
aequired by Gcvernment and compensation 
was paid to the cgraharamdar, no slaim to 
compentation wes put forward ty ihe 
tenentr. Inthe year 1904 all tbe tenants 
formally relinquished their larda to tke 
‘plaintiff ard put tkem in bis poecessicn, ard 
ixcm tLat date until terercies were gianted 
in tke year l£C7 tke rroperiy remained 
vacant,” 
` In tke view of thoee fects the Board 
overruled tbe objeeticn that tbe Civil Corit 
‘had ro jeriediction to entertain tke evit, 
ard that urder tke provisicns cf rceticn 1€9 
of tte Aet the Revcnce Ocuris orly Lad 
"tbe power to deel with tke matter. Jn 
dealirg with the jadgmexts of the Dis!rict 
Judge ard cf the High Court, their Lord- 
ehirs ebeexved that the two Appellate Courts 
in India bad astcd on a suppcsed pre» 
“sumption òf law that an inam grant of a 
village, partisularly if medetoa Brahman, 
"jg £rima facie a grant of tke melvaram right 
only end Coes not iroluce the hudivcram, end 
 fhey "poirted oct that in the previcus «are, 
alreaSy referred to |Surganarayana v. 1 atanna 
(3):, it was. beld that ro euch presumption 
exists. And then they add :.— 

"Wash sase must, therefcre, te considered 
on ita own facts; and in crder to aseertain 
' the effect cf tke grant in the present ease, 
‘resort muet ke bad to the terms of the 
grant itrelf ard to tke whole ciraumetanees 
 abfarasthey egn now be ascertained," 

The questicn «ame up again for consider- 
ation Lefore the Board in the subreqnert ease 
. of Selurcinam Azycr v. Venkatachala Geunden 
(2) to which reference has been made before. 
That was a suit for ejectment by a m?rosidar 
against the terants in ossupation of the lands 
in a villege granted to him many years ngo. 
As slready observed, the mirasidar is himself 
is gultivating ratya, ‘and the land whieh is 
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granted to him is for purposes of sultivation 
ina raiyaiwart tract. Tbe defendan!s sontested 
the slaim for ejectment, and alleged that they 
possessed oesuparay rights. A sonsiderable 
body of evideros was produce on both sides. 
The District Munsif dirmissed the suit, hold. 
ing that the defendants had established 
their preseriptive occuparey rigbts in the 
lands in their occuralion and under their 
cultivation. The Munsif fcund that the 
plaintiff's claim to ejeet the defendanta from. 


‘the landa in actual cultivation was "barred," 


but desreed tbe claim ih respeet cf the pasture 
land. The desree cf the Distriet Munsif 
was set aside by the District Judge, as he 
considered tha question for eonsideration in 
the ense was ‘ whether the defendants had ` 
sbown that the plaintiff or his predese:sor- 
in-title had eontraeted. the right of terancy 
should be changed into a right of permarart 
cesupanoy." Ard his conelusion was that 
‘in thoee eireumetarces I think it elear that 
the defendan's have not established any 
contrast on the part of the plaintiff or bis 
predasessor in title to eonvey to them a 
right cf permanent ooeupancy,” ard he 
had accordingly deereed the  plaintifi’s 
elaim for possesscin of tha suit lends. 
On the appeal of the defendante, the 
High Court tet aside the dasision of the 
Distriet Judge and remitted the ease for 6 
fiiding on the real point involved in the 
determination of the sare. The learned Judges 
ecnzidered that the question whieh the Dis. 
trist Judge had to eonsider was whether “on 
the admitted and undoubted fasta of the 
cases, aud the evidenca on both sides, the 
defendants held the lands in their possession 
as tenants from yearto year or as persons 
having a right of pormanent occupaney.” 
On the return of his finding the learned 
Judges of the High Oourt found that he 
had omitted to consider the question that 
he had been remitted to him. The follow. 
ing remarks are pertinent to the present 
sare, The learned J ndges observed :— 

“The Distrist Judge in his order submit. 
ting his findings had, notwithstanding the 
caution given by the High Court, again assu- 
med that the defendants’ original right was 
that of tenants from year to year, and that it 
lay on them to prove an express or implied 
contract by which the right of tenaney from 
year to year was changed intoa right of 
permanert cosupaney,” 
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Without, however, remitting the matter 
-for a proper finding, the High Oourt pro- 
seeded themselves to determine, upon the 
evidene» on the record, the issne, To use 
, the words of Sir Lawrenee Jenkins, who deliv- 
ered the judgment of the Board : — 

“If and so far as tnis was an issue of 
fact— 3 point on whish itis not nesessary to 
express a definite opinion in the eireumstanse1 
of this case—the Court had power ta deal 
with i; under seetion 103 of the Civil Pro. 
cedure Code,. 1908.” 

The conclusion of the High Oonrt was that 
the defendanis hai established oesupansy 
rights in the lind they held; and this Board 
affirmed its deeree. 

It will ba noticad (hat neither in the ease of 
Suryanarogana v. Patanna(3)nor in Seturatnam 


Ay ir v. Venkatachala Gounden (2) is thera a 


suggestion of a presumption in favour of the 
.inamdar or palladar on the one side or of 
the raiyat on tbe other. Jt was further dis- 
tinstly point out in Upadrashía Venkata Sas. 
.grulu y. Dei Sectharamudu (4) that — 

“Haah ease must, therefore, ba sonsidered 
.on its own faotr; and in order to assertain 
the: effect of the grant in the present case 
(that is the ease with whish the Board was 
dealing) resort must be had to the terms of 
the grantitself and to the whole cireumstances 
“so faras they ean now be ascertained.” 

A Fall Bench of the Madras High Court, 
however, bas in a resont ease Muthu Goun- 
dan v. Perumal Iyen (5) | held that uaderlying 
the:exposition of their Lordships sueh an 
initial presumption is to be inferred. Their 
Lordships cannot help observing that in 
drawing this inference the learned Judges are 
clearly in error. Bash sase must be dealt 
with upon:its own facts with special regard 
to the evidence and eircumstanses therein, 

When -the entire evidenee on both sides 
is once befora the Court the debate as to 
onus is purely academical, On this point 
they desire to assoeiate themselves with the 
observation of the Board in Se/uratnam Azyar 
. v. Vensatachala Gounden (2): “The controversy 
had passed the stage at which discussion as 
to the burden of proof was pertinent; the 
relevant fasta were before the Court, and all 
, that remained for desision was what infer. 
ense should be drawn from them.” 


(5) 63 Ind. Cas, 750; 44 M. 588; 40 M, L. J. 429; 
18], W, 493; (1921) M, W, N;208; 29 M. L, T, 398. 
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~ Dealing now with the faeta of the present 
ease, thera is firat the grant in favour of the 
plaintiff-appellant, the terms of whish have 
already been set out, It does not in express 
terms grant to the txamdar both rights, 
melvaram and kudivaram. It speaks of other 
villages held by the grantor whish it might 
be inferred from the dosument were occu. 


.pied by tenants, nor does it expressly say 


that only the melvaram right was granted to 
The defendants sontended that 
they had been from time immemorial in 
possession cf their holdings. They alleged 
they bad hean transferring their holdings, 
whole or in part, from tims to time; that 
the lands had dessended to their heirs in sus- 
cessior, and the dessendants of the transfereos 
were in posse's‘on ; that they had partitioned 
the holdings amongst themselver; that they 
had made improvements, sunk wella and 
erested buildings thereon for husbandry and 
dwelling purposes, and have reseived sompen- 
sation when any portion of their holdings 
were taken by Government for publia pur. 
poses, Under these sirenmstances it became 
essential to have the evideneg on both sides in 
support of the propositions they &dvanosd, 
and to draw therefrom the right inference. 
Both sides, as already stated, produced a 
volume of evidense, The District Munsif 
sonsidered it in the most exhaustive manner, 
He found that the village that had been 
granted to the plaintiff covered three classas 
of lands; one was in his own possession 
and eultivation, another was waste or 
pasturage, &nd the third was in the oscupa- 
tion of tenants. He found also that the 
plaintiff had for a number of years been 
fabrisating evidence to defeat the rights of 
the tenants, and had in the course of the trial 
suppressed material evidence, He found, 
further, that the defendants had fully estab. 
lished their sonientions that they had been 
in possession and occupation from before 
1829 at least; they had dealt with those lands 
asoscupanoy raiyats, partitioning their hold- 
ings, transferring and mortgaging them with 
the knowledge and asquiessenros of the plaints 
iff and his agents ; and that they had, in faat, 
received eompensastion for lands taken up by 
Government for part of their holding whieh 
had been acquired for publie purposes. From 
there facts and eireumstanees he drew the 
inference that the defendants had fully 
established their pressriptive rights of oso. 
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pansy, and acsordingly dismissed tbe sunita by 
the plaintiff. His eonelusion amounts to 
this, that, assuming that the onus was 
on the defendants, they had fully diseharg- 
ed it, 

Tha Offieiating Judge, Mr. Thornton, on 
appeal was apparently Ltewildered by the 
volume of deeided eascs, offen inconsistent 
with cash other, of his'own High Court, and, 
therefore, unable to eme toa defini'e con- 
clusion on the facts es established by eviderce; 
he aecordingly dealt with ‘the appeale, 
principally on the batis of onus and presump- 
tion. 

A part of bis judgment in Snit No. 676 
(Appeal No. 139 of 1908), throws light on 
some of the salient fasta of the sare: — 
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"9. I do not think the mere eiroumstante | 


that the ‘plaintiff admittedly enjoys both 
varams in the whole of the wet land, consider- 
ing the very small proportion this bears to 
land under evltivation in the village, is by 
“any means a eonelusivo argument in his 
favour. _A proprietor almost invariably has 
' &cme pannat land, and there is no reston why 
“in the ease of tho plaint village tbe wet land 
granted to the plaint mutt should not have 
been the Zsrmirdar's ponnaí at the time 
of the grant, The village consists of 255 
cawnies, of: whieh 22 cauntes are poramboke 
. and 55 caténtee waste, and even including the 


land for which muchtlikas have been executed 


on the terms of a year to year tenaney, tke 
plaintiff i not shown to have both tarams 
in more than abont 70 cowntes of the cultiv- 
. able lands. Ae the Distriet Munsif points 
out, the plaintiff's predest seor.in title eannot 
have obtained greater rights from the Zemin- 
dar in respest cf the tenants who were 
in possession a6 the time of the sopper plate 
grant than he enjoyed himeelf, and it is rot 
suggested the Turayur Zemindar owned both 
carams in other villages in his cemtn, nor 
is there anything to show that he was entitled 
to greater rights in the plaint village tban 
- in otber villages. Nor can the existence of 
muchilihas fcr abont 16 cawnies, of whieh 4 
. pauntes are described in the plaintiff's adangal 
(Exhibit VII) as Mattam ` Sontham, offer any 
evidenee as to plaintiff's rights in otber lands 
in the village. The muchilikas, Exhibii N 
series, are almost all dated after 1893, and 
little value ean attash to dosuments which 
' eame into existenee ling after the dispute 
-&boub'osoupnncy vightlad arisen, 


X 


flyer 
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"10, Ido not think the defendants oan 
properly be deseribed as zvrakhudte, a8 eon- 
templated in Thtagera a v, Giyana Sambandha 
Pandara Sannadht (6), for both in tbe 
present case and in'the connested case, 
with the exception of the tenant wno eultivates 
the land ineluded in the registers of Uppilia- 
puram village, the tenante are all residente of 
the neighbouring villege of Koppampatti, 
of whish the plaint village is shown to 
form part in the Settlement Register 
of 1996 (Exhibit XXI). Agaiv, though 
tke rates of rent may be higherin the 
pleirt village than in neighbouring vil- 
lages now it is clear from Hxhibit B 
(1)—the tram Register cf 1&64—that 
the rates were fixed at the average rale 
prevailing in the neighbouring villages, and 
I agree with the Disirisb Mansif in thinking 
plaintiff ean derive but little support from 
Exhibit E.J.ard H. Lastly, with regard to 
the land taken up by Government for the 
road: though the plaintiff received tbe full 
value of 96 kulis under Exbibit K, it is doubt- 
ful whether Exhibit K (1), which eomprises 
the mush larga extent of 2 acres 78 kulis, 
relates to both varams. The resital in the 
document is that compensation is seltled:at 
Rs, 102 on aesount of income and étruja lost 
to the plaintiff, and it is suggested: by tho 
plaintiff's Vekil thatthe expression insome 
and iZrwa shoold ke sonstrned to mean both 
tke kudivaram and  melvaram, But E see rio 
resson why this should not.have bsen more 
definitely expreesed had it been intended to 
award compensation for both raraws, and 
the expressions used mey, as urged by the 
defendant's Wakil, te construed with equal 
fairness to mean that compensation was paid 
only for the melvaram. I do rot consider 
the plaintiff has eslablished he is, entitled to 
both <arams in all the euliivated Janda in the 


“village, and as he han rot proved what the 


terms of the tenaney are under whieh the 
defendants have cultivated the plaint land, 1 
dismissed the appeal with orsts throughout,” 

In his consideration of the muchilkas 
which he, differing frcm the Munsif, 
eonsidered to be genvine, . he gave little 
attention to the reasons ihe lower Court 
had assigned for considering them to be 
fabrieated. In these eircumstarces the High 


(OJN 18M, 77; Aling Deo, (x, 8) 64, 
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Court deemed it necessary to eall upon the 
Offisiating District J udge to resord another 
finding on the evidence. The esse had to 
go baek twice for the purpose, and in the 


result Mr. Thornton expressed himself unable . 


to eome to any definite sonolusion. The 
High Court were compelled to send down the 
case again, and it was then taken up by the 
permanent ineumbent, who came to a definite 
conslusion npon the evidenes on the resord, 
&nd that finding has been affirmed by the 
High Court. 

, The case has now been before three 
curis in India, and all the Courts 
have some to the conclusion upon a full 
einsideration of the evidense and all the 
cireumatances that the plaintiff does not 
possess the kudivaram which he ‘slaimed 
against the defendants, in respeet of the 
lands in their occupation. The defendants 


have shown sonslusively how they have been, 


dealing with the property for at least a 
hundred years. They have also shown (and 
the Munsif has dealt with ths subject 
most exhaustively) that they had received 
sompensaticn from the Government for lands 
isken out of their holdings for public pur- 
poses. The plaintiffs evidense has besn 
.found to be mostly false or fatrisated, In 
this view of the cass» their Lordships do not 
consider i6 necessary to express any opinion 
as:to whether Act I of 1908 applied to 
r'ghta in litigation at the time of the passing 
of the Aet. The defendants elearly asquired 
.their cesupaney rights by  preseription 
long before the Statute eame into force, 
Under these cireumatanses their Lirdships 
think that tha conelusion of the High Court 
is correet, and that these sonsolidated 
appeals should ba dismissed. In aesordanse 
with the terms uuder whieh apeoial leava to 
appeal wai granted, the appellant will pay 
the. respondents’ costs as between solisitor 


and cl'ent. Their Lordships will, there- 
fore, humbly advise Hi: Majesty aecord- 
ingly. 

N K. Appeal dismissed, 


Solisitor for the Appellant:—Mr. Douglas 
Grant. 

Solicitors for tha Respondents: —Messrs. 
‘Chapman Walker & Shephard, 
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QUDH JUDICIAL COMMISSIONER'S 
COURT. 
Fiest Civit, Appear No. 39 or 1920. 
November 29, 1921. 
Fresent :—Mr. Daniels, A. J. C. and 
Mr. Lyle, A. J. C. 
Saiyed MOHAMMAD HADI-— 
PLAINTIFF— ÁPPELLANT 
versus 
Musammat PARBATI AND OTRERS— 
Dev¥ex oanta— RESPONDENTS. 

Hindu Law—Widow, assignee of—Accretions—~ 
Veidable transaction —Parties, position of. 

The position of an assigneo of a Hindu .widow 
in possession of the estate of her deceased husband 
is the same as thab of ihe widow, so that where 
he omita to recover any sums due to the estate 
during the lifetime of the widow, they become an 
accretion to the estate and the right to recover them 
passes to the reversioners, [p. 551, col. 1.] - 

Isri Dutt Koer v. Hansbutti Koerain, 10 O. 324 at pi 
335; 10 I, A. 160: 13 C. L. R, 418; 7 Ind. Jur. 567; 4 Sar. 
P. C. J. 459; 5 Ind, Dec. (N. 8.) 217 (P. C), followed. 

A voidable transaction is good as against third 
parties till it is seb aside but as regards the person 
who has the right to avoid it, it is ina state of 
suspense until the option is exercised. If he avoids 
it, it is treated, as against him, as void from the 
ontset, Lp. 551, col, 1,] 

Appeal against a desree of the Subordinate 
Judge, Hardoi, dated the 31st Mareh 1920. 

Mr. Néíamat Ullah, for the Appellant. 

Messrs. A. P, Sen and H, K. Ghosh, for the 
Respondents, 

JUDGMENT.-—This is a aross-appeal by the 
plaintiff, Saiyed Mohammad Hadi, against the 
same judgment which was the subjest of 
Appeal No. 34 of 1920 [ Parbati v. Mohammad 
Hadi (1)] already desided byus. The following 
pedigree will serve to elucidate the faeta, 

SHEO ae 


First wife=Jamnadhar==Musammat Gangadhar, 


(died 6th Mukta, (died ord July 
July 1894) | (died 26th 1909}, 
February 
1910}. 


Musammat Ladli, 
(died childless, 16th, 
April 1918). 


Dharnidhar=Musammat Parbati, 
. (died 2nd | defendant No J, 
August 1893). (now dead), 


Musammat Chameli, (respondent No, 1) 


Shiam Bihari, (respondent No, 2.) 
The facts have heen stated in our judg- 
ment in Appeal No. 34 of 1920 [ Porbati y, 


(1) 68 Ind. Cas, 684; 9 O. D, J, 304, 
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Mohammad Hadi (1)]. It will ba sufi- 
cient to say here that the suit was one for 
possession cf property of which Musammat 
Parbati, the 'prineivoal defendant in the 
Court below, claimed to be in mortgagee 
possession as heir of her husband, Dharni 
dhar, Musammat: Parbati died after the 
desision of the suit, and is now represented 
Ly her daughter and daughter’s sin, Ths 
property was origirally mcrtgaged in favour 
ri Dharnidher by tke plaintifi’s futher, 
Talib Ali. He has obtained a release of 
the mortgagee rights from the reversioners 
of Jamnadhar, father of Dharnidhar, and 
elaims to be entitled as full owner, Ithas 
been found by the Court below, and the 
finding has been affirmed ty us in Appeal 
No, 34 of 1920 Parbati v. Mohammad 
Hadi (1)], that the mortgaged property 
was the joint family property of Dharnidhar 
and  Jamnadhar, that after Dharnidhar’s 
death, Jamnadhar became full owner of it by 
right of survivorship, that Musammat Mukta, 
widow of Jamnadhar, suesceded to the prop- 
erty: as & Hindu widow on the death of 
the latter, that she relinquished Ler rights 
by a deed in favour of Musammct Parbati, 
and. that the latter wes in possession 
of the property in’ virtue of this relin- 
quishment until Musammat Muktía's death 
in 1910. On Musammat  Mukta's death 
Musammat  Ladli, daughter of Jamnadhar, 
besame entitled to the property. She, how- 
ever, made no attempt to elaim it up to the 
time of her death on lith April 1918, It 
was only on this event that the present rever- 
Bioners became entitled, The deed by wh ch 
they. released their rights in favour of the 
plaintiff was executed on loth Jannary 1919, 
The learned Subordinate Judge has deeread 
the plaintiff's claim sabjectto payment to 
the defendant of a sum of Ra, 5,425 sonsist. 
ing of Government Revenue paid by 
Musammat Parbati from 3:d September 
1894, the date of the decd of release exeeut. 
ed by Musammat Mukta; down to the date 
of recovery of possession by the plaintiff, It 
is this part of the desrea whieh the plaintiff 
eontests in appeal He also contests the 
rejesticn of his olaim for mesne profits, 
He elaimed mesne profits only from the death 
of Musammat Ladli, the amount elaitaed being 
the small sum of Rs, 200. 

, The learned Subordinate Judge has eon. 
sidered separately : 
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(a) the period from the desd of release 
exeented by Musamm.it Makta down to her 
death in 1910, and 

(b) the period from Musammat Mnkta!s 
death to the date of the reeovery of poesession 
by the plaintiff. 

Às regards period (a), he holds that 
Musammat Parbati was in lawful possession 
as mor!gagee underthe dead of relingnishmant 
and, therefore, entitled to claim all amounta 
paid asrevenue as eslvage paymenta under 
sestion 72 of the Transfer of Property Act. 
As regards period (b), the theory on whish 
he proceeds is that a transfer by a Hindu 
widow is only voidable and not void and, 
iherefore, the defendant was holding, as 
the Subordinate Judge puts it, ^ under 
a qualified title" until aetual'y turned 
ont by the plaintiff. It may bs noted here 
that these amounts were not elaimed by the 
defendant in her pleadings under seetior 72 
of the Transfer of Property Aet but under 
the terms of the mortgaze-deed. At the 
time of the exeeution of the origins) mort- 
gages norevenua was assessed on the land. 
The deeds provided that if revenve should 
be asressed in future the mortgagor would pay 
it and would not be entitled to redeem with- 
out so paying it. It has been contended that 
thia amount was not made a charge on tlhe 
property but haying regard to the condition 
that the mortgagor should not be entitled 
to redeem the property without paying this 
amount we have no doubt that it was the 
intention of the parties that it should be a 
sharge. 

The learned Subordinate Judge has fallen 
into several errors in dealing with this part 
of the esse. In the first place Musammat 
Parbati sannot slaim this amount of Re. 100 
apart from the epesial stipnlation in the 
mortgage-deed. She was in possession of 
the property and the enjoyment of its profits, 
She was the person primarily responsible for 
payment of the revenue under section -76 (c) 
of the Transfer of Property Aet. She ean 


. haye no more claim to appropriate the ineome 


without paying the revenue than can any 
other mortgsgee in possession. 

Musammat Parbati is, therefore, thrown 
back on the spesial stipulation in the mortgage- 
deed. Aceording fo that stipulation the only 
peison who can resover the amount is the 
mortgagee. But Musammat Parbati was no 
longer the mortgagee when the suit was 
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brought. She esased to be sueh at fatest 
when Musammat Ladli died. While she was 
in lawful possession as mortgages holding 
the estate of Musammat Mukta she might 
have resovered it, As. she did not do so, the 
amount becomes an accretion to tke estate 
and the right to resover it passed to the 
reversicners along with the right to recover 
the mortgage money ander the principle laid 
down by the Privy Council in Isré Dutt Koer 
v. Hansbutti Kceratn (2). 

The principle lail down. by the Sabordi- 
nate Judge in dealing with period (b) is 
also erroneous. A voidable traneastion is 
good as against third parties till it is set 
aside but as regards the person who has a 
right to avoid it, it is in a atate of su pense 
until sush party exersises his option, If he 
avolda it, it is treated as void from the 
outset as against him. It is on this prineiple 
that mesne profits are always allowad in a 
Bulb by the reversiouers to recover property 
from a transferes from a Hindu widow after 
her death. That mesne prefits san ba 
claimed in such a ea:e was desided by the 
Privy Counsil in Bhagwat Diyal Singh v. 
Debi Dayal Sahu (8). Whether the plaint- 
iff can elaim mesne profits for tha period 
between Musammat Ladl's death and the 
deed of release in his favour depends on the 
terms of that desd. The deed in this 
0380 gave him the right to resover them, | 

For these reasons we allow the appeal 
and, modify the decree of the Ooart below 
by giving the plaintiff an unesonditional 
decree for possession together with meine 
profits to the amouat elaimed with full costs 
in both Courts. 

N.H, 

Appeal allowed, 


(2) 10 C. 324 ab p, 335; 10 I, A. 150; 13 0 L.R, 
418; 7 Ind, Jur. 657; 4 Sar. P. O. J. 459; 5 Ind. Dec, 
(N 8.) 217 (P, O.). 

(8) 35 U. 420; 10 Bom, L. & 233; 12 C, W.N. 893; 7 
O. L, J. 335; 6 A. L. J. 1845; 18 M. L. J. 100; 8 M, L. 
T. 844; 14 Bur, L. R 43; 85 I. A, 48 (P, 0,). 
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LAHORE HIGH OOURT. 
Szcoxp Orvin Arrman No. 957 o» 1918. 
Maroh 31, 1922. 
Present: —Mr, Justice Broadway and, 
Mr, Justice Abdul Qadir, 
GURDIT SINGH ax» orasrs—Davenpants 
— APPELLANTS 
versus 
Musammat ISHAR KUAR-— PrAINTIFF— 
RESPONDENT, 
œ Custom-—BSwuccession—Self-acquéred property—BSon- 
less proprietor — Daughter whether excluded by collatere 
als— Gill Jats of Amritsar District—Riwaj-i-am of 
1865, how far evidence of custom—Property originally 
ancestral, purchase of, by collateral—Legal inferences 
from facta, if may be examined in second appeal. 


Where property, originally ancestral, is acquired 
by a collateral, other than by descent or through 
relationship to » common ancestor, it loses its 
ancestral oharacter in the hands of the collateral, 
[p. 552, col. 1.] 

Among Gill Jats of the Amritsar District danghtérg 
are not excluded by collaterals from succeeding te 
the self-acquired property of a sonless proprietor, 
[p. 557, col. 2.] 

Ordinarily, daughters exclude collaterals in succes. 
sion to self-acquired property, the onus of proving 
a custom opposed to the general custom is, therefore, 
on the collaterals, [ p. 652, col. 2.) 

The value of the Ríwaj--am of 1885 is considerably 
minimised by the fact that it did not lay down what 
the custom was but what the compilers thought it 
to be. (p 652, col. 2] 

Dial Singh v Dewa Singh, 5 P. R. 1888, relied upon 

Legal inferences drawn from facts may be examin- 
edin second appeal [p. 662, col, 1.] 

Ramgopal v, Bhamsghaton, 20 0. 93 (RP; Os 
198 I A, 728; 6 Sar. P. O.J. 247; 17 Ind, Jur. 88; 10 
Ind, Dec. (N. s.) 68, followed, 

Sesond appeal from a desres of the . 
Additional Distriet Judge, Amritsar at Gur- 
daspur, ‘dated the 20:h November 1917, 
affirming that of the Subordinate J adge, 
Second Class, Amritsar, dated the 16th No- 
vember 1916. 

Dr. Gokal Ohand Narang, for the Appel- 
lante. 

Mr, Tirath Ram, for the Respondent. . 

JUDGMENT.—The plaintiff in this ease 
is one Musammat [shar Kaur, the daughter 
of Santa Singh. She sued the collaterals of 
her father in the sixth degree for posses- 
sion of the estate left by ber father who 
died on the 24th April 1915. Tho Trial 
Conrt found that half of the property. left 
by Santa Singh was aneestral and half was 
self-acquired. It was also found that aceord- 
ing to the eustom by whieh the parties, who 
are Gill Jats of the Amritsar District, are 


bound, the daughter excluded the sollaterals 
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in succession . to the self. aáquired property 
bub was ih ‘Hor “turn. excluded ’ "By the 
collaterals qua the dneestral property of 
Santa Singh. The, eocllateràls ^ appeiled 
against the -désision and. -the . learned 
District Judge — "dismissed . their appeal, 
agreeing with the” "Trial Court both as to the 
natura of the property left:by Santa Singh 
and as to the eustom by whieh the parties 
were. bound. The. learned Distriet Juige, 
however, granted a.certifieate under eection 
4t:(3): òf the Panjab! Courts Aet, 19:4, on 
the: question of euatom. Armed with this 


eertificate, the. collaterals have eome up to 


this Court in sesond appeal, and on their 
behalf.we-have heard Dr; Gokal Chand 
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and other ralings which, however, wa: need 
not discuss, as, in cur opinion, tha ‘conclu. 
sion arrived at by the Court. ‘balow ~ is 
würrantcd'and we ars uaab!e:to say that it 
isinany way orroneous. We holi, thore» 
fore, that tho view taken by the Courts 
balow es to the character of the land i3 
eorrest. 

There remaioa. ' the question of castom, 
On this point Art. 23 of Rattigan’s Digest 
lays down that, 


-custcm of the Provinea, a daughter excludea 


Y 


Narang while Mr. ‘Tirath Ram has addressed ` 


ns on. behalf of the respond:nt, Musammat 
Ishar Kaur, 

tThe first point: for de: ermination is whe- 
ther the land left by Santa Singh was 
aneestral or salf-aequired. It has 


on this. question is one of fast whish sannot 
be éxamined in setoad appeal. Dr, Narang, 


been | 
urged that the finding of the Courts below ` 


however, eonterded that he was not a‘tack- ` 


ing the findirg of fact arrived at but tho 
inferenees drawn from: that finding by the 
lower Appellate Oourt. Ramgopal v. Shar s- 
katon, (I) isan. anthority for the proposi- 
tion ‘that legal inferences drawn from fasts 
msy be examined in recond appeal. In tke 
present dase, however, we are unable to ses 
any. reason for thinking that the Courts 
below have diawn any unwarranted inferences, 
It appears that in 1805 Nidhan Singb, the 
failer of Santa Singh, and Garda Singh, 
his resond c»usin, were in possession of all 
tlie property, with which we are at preserit 
. sonéerned, in equal shares, On the 
Muy 1:81, Ganda Singh sold hiw half stare 


* 
J 


3 ist: 


to Santa Singh, who was then a minor, for ` 


Rs. 449. "The Courts below have held that 
Shinta Singh having asquired this land, other 


thah by descent or through his relationship: 


to‘ the common aneestor,. if must be regard- 
ed’ da Eis self-aeqnisi‘ion and that although 
the’ property was aneestral originally, on 
ediniug into Santa Singh’s hands it lost: its 
aheestral ebarüoter. Dr. Narang has drawn 


otr attention to Ta; Muhammad v. Islam (2 


(31). 20 O. 98 (P. 0,9; 19 I, A, 228; 6: EA P. C. Jj, 
247; 17 Ind. Jur, 88; 30 Ind, Deo. (N. 8.) 6 


(2) 21 1nd. Cas. 681; t843 P. L, B. ID 06 PB, B.. 


1619; 280 P, W; B, 1018, - -~ 


e»llaterala in suscsssion to self-acquired prop. 
erty, It wonld, therefore, be incumbent 
on the eollaterals to prove a c1stam opposed 
to this genaral castom. In ordér to do this 
they hava referrad to the riwaj-t-am of the 
Settlement of 1885 in whieh it was stated 
tliat a proprietor eould not make a gift of 
even his celf-acquired property to his daugh. 
ter. Our a'tention was also drawn to the 
evidence of a certain number of witnesses 
who have stated that in this village daughters 
do not succeed lo self-aequired property. Dr. 


Nararg sontended that an entry in the’ 


Tiwd.-t-am waa prima- facie evidenca of a 
cistom and referred to Reg v. Allah Datta 
(3). The’ valua of the riwaj i-am of 1:05 
asa piese of evidence, however, i is sorsider- 
ably minimised by the fact that in Dial Singh 


v. Dewa Singh (4) in referring to this very ' 
riÀ0j sam it was said that is did noi lay ' 


down what the sustom was but what the 
sompilers thought it ought to b». Again, 


we find that in tha Settlement of 1914, when : 
& new riwai am was eompiled, it ia stated - 


that a gift to a daughter sam be made of 
ancestral or sel'-sequirel property ‘to a 
sertain extent—vide answer to Q 198tion 117, 
In these sireumstances, we are of opinion 
that the collaterals, have failed to prove a 


sustom by whieh they.exclude daughters from . 


suseseding to the self-aequired property. of a 
sonleas proprietor. We accordingly dismisa 
this appeal witk coats. 

RN 

Appeal dismirsel. 

'8) 88 Ind. Cas, 354; 45 P. R. 1917; 12 P. W. R. 
1917; 21 M. L., T, 310; 32 M. L, J. 615; 19 Bom. L. R. 
888; 15 A. L. J, 62^; 201 O. W, N. 842; 4$ 0. 743; 26 U. 
L. J. 176; 44 I, A. 89 (P, Oh 

(4) 5 P, R. 1886. 


ascording to the general 
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OUDH JUDICIAL: COMMISSIONER'S ` 


l COURT. 
MiBOrLLAnR6U3 Civit, Appear No. 19 or 1922, 
. May 11, 1922, 

Present : —Mv. Ashworth, J. O. 
‘Musammat GANGA JALI— APPLICANT — 
$us APPELLANT 
: tETBUS 
Tus PERION or DIP NARAIN— OPPOSITE 
' * Pam Yy— RER FONDENT 
Guardian and ward—OCourt's duty—Minor’s welfare, 


In matters of guardianship the main question 
for a Court is the welfare of the child and it 
need not‘assign the personal guardianship of the 
child to a person merely because, in other respects, 
he has the best title to be guardian. 


Appeal against an order of the Distriet 
Judge, Gonda, dated 23:d February 1922, 


Me, Ali Mohammed, for the Appellant. +. 


Mr, 8. N. Boy, for the Raspondent. 
.JUDGMENT. — This is an appeal against an 


order of the Distriet Judge of Gonda direet- - 


ing that Dip Narain, & minor son of Kamta 
Prasad, aged 27 months, shall be subject to 
the: guardianship of Ramphal, the father by 
adoption. The adoption is admitted but it 
is urged: by the appellant that the only 
thing that should be sonsidered by this Court 
is the real welfare of the shild which, it is 
maintained, will be best attained by leaving 
bim inthe eharge of his mother, There 
ean be'no question of the eorrosinsss of the 
proposition of law that the main question 
for the Court in matters of guardianship is 
the welfare of the child and that the Court 
need not atsign the personal guardianship of 
the ..ehild to the person who in other respects 
hasthe best title to be guardian, On behalf 
of therespondent it is urged that the reai- 
dence of a minor with the adoptive psrents 
was a part of the. consideration for their 
adoption of a sor, and that unless serious 
ill-treatment or insompetensy on their part 
is proved, they are the proper guardians, 
Heliaros is plased on Lakshmibas v. Shridhar 
Vasudev Takle (1), which ruling was followed. 
by this Court in Seleet Cases of the Judisial 
Coramissioner'a Court, Basanta v. Babuji 
(2)., No , ill treatment has been proved or 
alleged before this Court. Moreover, the 
facta of the sare preelude the argument, it 
seems to me, that the minor will be betier off 


(i) 8 B. 1,2 Ind. Dec, (x. 8) 1. 
(2) Sel. Cas, 217. 


' naturel mother 
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with the mother. It appears that, after ths 
adoption. bad taken place and the child had 
gcns to the adoptive father, the mother of the 
child in the.eourse of being pregnant with a 
sesond child besame strongly desirous of 
having her child bask. With this object in 
view the real parents filed a eriminal appli. 
sation undor sec‘ion 100, Criminal Procedure: 
Code, for restoration of the shild. An agree- 
ment was entered into that, so long aa tle 
remained pregnant, she 
shcu'd be allowed ts have the child for 
15 days in esah month while the adoptive 
father weuld have it for the other half 
of the month. The adoptive father allowed 
the shild to go after retaining him for 
15 daya to the real parents but they refused 
to abide by their part of the bargain and 
sènd him bask. Consequently, the present 
applieation became necessary, In these 
eireumstareae, it does not lie in the month of 
the natural parents to say that the child is no$ 
well looked after. The faet that the mother 
wants the ebild is no reason for allowing 
the request. The natural parents should 
have thought of this before azreeirg to the 
adoption. I see no reason to interfere with 
the order of the Distriet Judge and dismica 
this appeal with costs, 

NE, 

Appeal dismissed. 


LAHORE HIGH COURT, 
Srconp Civi, Arrear No, 2173 or 1917, 
Feb:uary 22, 1922, ` 
Present :—Mr. Justiee Le- Rossignol 
and Mr, Justice Abdul Qadir. 
SHADI—PLAINTIFF— PPRLLANT 
versus 
Musammat JHONI AND ormznt— DEFENDANTS 


 — RE PONDENTI, 
_ Custom~- Widow—Partition, 


A widow governed by agricultural custom and 
having only a life-estate in the land left by her hug. 
band is entitled to claim partition in cases in which 

'she cannot seourethe full enjoyment of her rights 
other wise, [p. 56 ', col, 2, < 

> Abdul Qadir v. Musammat Rabin, 4Y Ind. Cas. 478; 
4 P R. 1917 Rev; 1 P, W, R. 1917 Rev, referred to 
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Sesond appeal from a desrea of the 
Distriet Judge, Jullundur, dated the 25th 
June 1917, affirming that of the Subordi- 
nate Judge, Firs: Class, Jullundur, dated the 
16th Jannary 1917. 

Mr. Kanwar Narain, for the Appellant. 

JUOGMENT.—tThe sole question in this 
second sppeal is whether a widow govern- 
ed by agrieultnral eustom and having 
only a life-estate in the land left by her 
husband is entitled to elaim partition under 
any circumstances ? 

In this case one Shadi sued Musammat 
Jeoni, widow of his brother, for a deslara- 
tion that on sesount of unehastity she was 
not entitled to hold her deeeassd husband's 
property And that, in any case, she was 
not entitled to obtain her share of the 
joint holding by partition. The Trial Oourt 
found that no unshaatity was proved and 
desided the case against the plaintiff on 
that point. With regard to the widow's 
right to ask for partition, the desision 
was in favour of the widow on the author 
ity of Bhag Bhari v. Wazir Khin. tl). The 
plaintiff appealed and his appeal was 
rejested by the learred District Judge 
who ‘agreed with the Court of first instance 
on both the above points. It was eontend- 
ed before him tbat the onus of proving 
that a widow has by custom a right to 
elaim partition should bave been laid on 
the widow and was wrongly plased on 
the plaintif and a reference was made 
to a decision of the Punjab Ohief Court, 
Parshotam v. Raj Dew (2), where it is laid 
down that in a suit in which a widow 
claims partition,and the parties are govern» 
ed by eustom, the onus lies on the widow 
of proving that she ean elaim partition. 
The plaintiff has now ‘some up to this 
Gourt on second appeal through Mr, 
Kanwar Narain who advanees the same 
eontention before us, 

We think there is no forse in this 
appeal. In the first place, it may be 
pointed out that Parshotam v. Raj Dew 
(9) cannot help the appellant, besause if 
relates to & case in whieh the suit elaim- 
ing partition was brought by a widow. 


(1) 14 Ind. Cas, 45; 70 P. R, 1012; 91 P.W. X, 


1912; 124 P. L. B. 1812, — 
(2) 19 Ind. Cas. 702; 219 P. L. R. 1918; 129 P. W, 


Ba 1913, 
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What bappened here was that the widow 
applied to the Revenue Authorities for 
partition and it is her buaband's brother, 
the present plaintiffi-appellant, who was 
referred to a eivil soit. Moreover, in the 
ease before us, the riwaj-7-am of the 
Jallandur District, to which the parties 
belong, is in favour of the defendant, and 
in view of that the Trial Oourt was per- 
fectly justified in placing the oru: on the 
plaintiff to prove that the widow was not 
entitled to cbtein partition, The rzwaj- 
i-am olearly states that a widow san get 
her husband’s share in a joint estates par- . 
titioned. 

Seation lll of the Land Revanu; Aot 
makes it clear that the widow, as a 
joint owner of the land (though possessed 
of limited ownerabip rights) is entitled 
to apply for partition. This principle is 
reongnined in Abdsl Qadir v. dusummat 
Rabia (5) by the learned Finaneial Com. ` 
missioner who has held that a widow has 
a locus stand: under section lll of the 
Punjab Land Revenue Ast to apply for 
partition, He, no doubt, favours the view ' 
that under Customary Law ordinarily a 
widow would not be entitled fo get pate 
tition besause of the limited nature of- 
ber estate, but & reference to paragraph 
15 of Battigao's Digest of Customary Law 
shows that she may at times ob'ain a 
separat/on of the share to secure ber a 
full partisipation of the profits in eases in 
whieh she cannot seure the full ene 
joyment of her rights otherwise. Thia ia 
exastly what it appears that she desired 
in tbis partisular case, when she applied 
for partition, As stated by the Trial Court: 


the  objest of ber hueband’s brother 
seoma to be to keep her out of her due share 
of produce, Under these  eireumstanses 


we think that the plaintiffs suit has been 
rightly dismissed by both the "Courts bə- 
low, and, agreeing with them we dismiss 
this appeal with costs. i 
N, H, 
Appeal dismissed, 


(3) 41 Ind, Cas, 473; 4 P. R. 1917 Revy 1 P, W, R 
1917 Rev, 
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BiJal BAHADUR SINGH v, MATHURA SINGH, 
OUDH JUDICIAL COMMISSIONER'S 
CO 


r 
Secoxo Oivin Arpeau No, 28 or 1922, 
May 8, 1922. 
Present; —Syed Wazir Hasan, A. J. C, 


BIJAI BAHADUR SINGH AND ANOTHER— ` 


PLAINTIFES — ÀÁTYPRLLANTS 


tersus 
MATHURA SINGH AND ANOTHER— 


D sreNDxv&— REPONDRE T3, 

Hindu Law— Will in favour of wife, devising milkiat 
of property—Absolute estate—‘Malik,’ meaning of— 
Custom— Ezgclusion of daughters, whether amounts to 
their ezclusion from mother’s or maternal grandmother's 
property—Strict proof of custom necessary. 


. Where a Hindu makes a Will in favour of his wife 
wherein it is stated that she is the malik of the 
property devised and has interest of milkiat in the 
game, she acquires an absolute estate in such prop. 
erty under the Will. [ p. 556, col. 2.] 

The word “malik” is not a term of art, it does not 
necessarily define the quality of the estate taken 
but the ownership of whatever that estate may be. 
[p. 556, col. 1.) 

Bhaidas Shivdas v. Bai Gulab, 65 Ind. Cas. 974; 26 
C, W. N. 129; -5 L.. W. 412; 20 A. L. J. 2359; 42 M. L. 
J, 885; 49 I. A. 1; 86 O.L J. 314; 24 Bom, L. R. 551; 
41 B. 158 (P. O.), followed. 
` Sasiman Ohowdhurain v. Shib Narayan Chowdhury, 
66 Ind. Cas. :93; 36 CO. W. N. 425; 16 L. W. 484; 44 
M. L. J. 4927; 80 M. L. T. 212; 20 A. L. J. 882; 85 C. 
L. J, 427; 24 Bom L. R. 676; 40 I. A, 26, (1922) M. 
W, N, 888 P.O), referred to, 

The existence of a custom of the exclusion of 
daughters and their issue from inheriting their father’s 
or maternal grandfather's property, as the case may 
be, does not lead to a necessary inference of the 
exclusion of the same from their mother’s or maternal 
grandmother’s property, without strict proof of such 
a custom.-[p 526, col. 1.) 

Brij Indar Bahadur Singh v, Ranee Janki Koer, 5 I, 
A.1;10.L. R, 818: 3 Sar, P. O. J, 783; Bald. 148; 3 
Suth. P. O. J, 74; Rafique & Jackson's P, t, No. 48 
(P. 0.) and Badri Narain Ringh v. Thakurain Harnam 
Kuar, 40 Ind, Cas, 655; 4 O. L, J. 288 at p, 239, re. 
ferred to, 


Appeal from a desree of the District 
Judge, Fyzabad, dated the 18th October 1921, 
modifying that of the Subordinate Judge, 
Sultanpur, dated 17th Marsh 1920. 


"Mr. Ali Mohammad, for the Appellants, ` 
Mr, Aditya Prasad, for Respondents 
Nos, 1.3, 


JUDGMENT.—The fasts are few and 
simple. The property in euit belonged to one 
Kalka Singh, a member of the Bacls Sultan 
clan, mostly to be found in the District of 
Sultanpur in the Provinee of Oudh. He 
died many years ago and the exact date of 
hisdemiss is not Known. Hoe was sueseeded 


INDIAN CASES, | 555 


. by his widow, Musammat Hansa Kunwar, in 


virtue of a Will of the 15th August 1-82, 
whieh Kalka Singh had exesuted in her 
favour, On the death of Musimmat Hansa 
Kunwar, the. property came into the possess 
sion of Mathura Singh and Kalu Singh, 
sons of Musammat Jadunath Kunwar, one of 
the daughters of Kalka Singh, and of Musam- 
mat rv artaji, who is the widow of Hanuman 
Bakhsh Singh, deceased, who was &he son of 
another dacghter, Musammat Nawela, of 
Kalka Singh. Mathura Singh, Kalu Singh 
and Musammat Sartaji are the ehief defendants 
in the suit, The plaintiffe-appellants are 
the reversioners of Kalka Singh. The other 
defendants ia the ease are transferees of 
certain portions of the property in suit from 
Musammat Hansa Kunwar, 

The ease of the plaintiffa aw presented 
before the lower Courts was that the Will 
of the 15th August 1832 conferrad no more 
than a Hindu widow’s estate on Musammaot 
Hanea Kunwar and that the issue of dau- 
ghters are exeluded from inLeriting Kalka 
Singh’s property because of a custom of 
exclusion of such persons from such property 
obtaining in the elan of Bhole Sultan, 
The defense was thatthe Will eonferred an 
absolute estate on Musammat Hansa Kunwar 
and that, coneeqnently, the property whieh 
was devised to her by the Will besame her 


‘sirtdhan property and farther that there was 


no eustom in the tribe of Boole Sultan which 
had the effeet of exeluding the daughters 
and their issue from inheriting their mother 
or grandmother's property as the ease may 
be. The two ponts whieh arose ont of the 
parties’ ease as stated above have been desid- 
ed by both the lower Courts againat the 
plaintiffs appellants and in favour of the 
defendanis respondents. 

On the first point, the learned Pleader, 
who appeared to support the appeal before 
me, did not address any argument and 
accepted the finding of the Uourts below. 
The language of the Will in question leaves 
no room for doubt that Kalka Singh intended 
to confer an absolute estate on Musammat 
Hansa Kunwar. The material words used 
therein for the parposa of indisating the 
nature of the estate devised to Musammat 
Hansa Kanwar are that she was “malin” of the 
property devised and that she had the interest 
of "milksat" in the same, ina resent decision 
of their Lordships of the Privy Oounsil in 


4 
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the case of Bhardas-shivdis v. Bai Qulib (1) 
Lord Buskmaster said with regard to the word. 
malik: —" It is not that the word is a term 
of art, it doss not necsssarily define the 
quality of ths estate taken but the owner 
ship: of whatever that estate may be; and 
id the eontext of the present Will their 
Lordships think that the estate was abiclate.” 
In the setting.-in whioh the words quoted 
above: appsar*in the Will before me [I have 
no doubt:that they indicate that the nature 
of tha estate devised was an abiolate one. 
In another decision of the same Tribunal 
of a date later than the ove just referred to 


all the -preaedents: bearing on the interpreta: 


tion of those words have been sonsidered 
by: Sir John Edge in his judgment in the 
ease 9f Sosiman Ohowdhurain v. Shib Narayan 
Chowdhury (2). Y hold, therefore, in agree- 
ment with the Courts below that Musammat 
Hansa Kunwar acquired an absolnte estate. 
ih the ‘property in suit under the Will of 
her husband dated the 15th Auguat 1882. 
On tke seeond' point, the Courts below have 
held.that the sustom of exslusion of daughters 
and their issue from the patrimony of their 
father is established as existing in the: 
Bhole -Sultan slap, but that na onstom of 
the exclasion of them is proved to bs 
prevalent in the sime clan as regards the 
separate property of tbe mother. The 
learned Pleader argued chiefly with referenca’ 
to the evidenca in the case that the ewstom 
of the exelusion of daughters and their 
issus from: inheriting their fathar or maternal 
graüdfather's property, as the ease may be, 
Jjeads to a nesessary inference of the exclu. 
Bion of. tbe same from their mother or 
maternal grandmother's property. I am 
not prepared to aosept this reasoning as an 
adequate sutstitute for strics proof of the 
«ustom in.question, The view-which I take 
is’ supported by the observation cf Sir 
Barnes Peasock in the judgment of tho 
Privy QOouneil ia Brij Indar Bahadur Singh 
v. Ranee Janki Koer (3). His Lordship is 


(1) 65 Ind. Cas, 974; 26 C. W. N. 129; 15 L. W, 
412; 20 A. L. 4. 289; 42 M. L, J. 355; 40 1. å. 1; 85 C. 
L. J. 314; 24 Bom. L R. 661; 46 B. 153 (P. C.). 
` 12) 866" Ind: Cas. 193; 26 C. W. N. 425; 1B L. W 
434; 42^ M, Lot- 492; ? 0. 4. L, T. 247; 20 A, L. J. 362 
36 0. Li J,.427; 24 Pom. L. R. 576; 49 I. A. 26; (1922) 
M, W.N. 868 |P. C.). 

18) 5 [ A. ; 10. L, R, 318; 3 Sar. P.C. J. 768 
Bald. 143, 8 Suth, P C. J. 474; Hafique & Jackson's P 
€, INo.-48-(P, Q.). ; 
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reported to have said as follows:— The 
Judicial Commissioner, however, was of 
opinion that the plaintiff had failed: to prove 
the speaial usage and sustom whieh he had get 
up, and that there was no sufficiant evidanoa 
to warrant the Courts excluding daughters. 
from the suesession. Their Lordships eoncur 
in thab view, aud are of opinion that thera 
was no sufüsient evidense to prove. the 
sustom sat up. Beyond all doubt there 
was no such austom proved as regards tha 
separate or absolute property of a woman," 
In that case the property in dispute’ was 
held to hays belonged to the mother of. tha- 
defendant-respondent as ber absolute prop: 
erty and-the remark quoted above was made 
with referancs to thea’ evidences led by the 
plaintiffs to- prove the eustom of exelusion 
of daughters from inheriting father’s’ 
property, The sams view wa? taken in a 
reeent decision of a Bench of this Court in 
ease of Badri Narain Singh vy. Thakurain 
Harnam Kuar (4). 

A subsidiary point was taken in appeal 
before me to the effest that besides the two 
items of property which the Court below 
has held as not covered by the Will of Kalka’ 
Singh and with regard to which the appellanta 
have been given a decree there are some 
other properties of the same nature. On 
examining the terms of the Will and the nature’ 
of the properties, Iam of opinion that there 
is no force in the sontention. The dessription 
of the property devised as giver in the Will of 
the 15th August1832 is of the widest charaeter 
and would slearly inelude the property which 
the appellant’s Pleader urges are not-eompris- 
ed therein, 

: The appeal, therefore, fails -and is dismissed. 
with eosts, 

N, Ki 

Appeal dismissed, 


(4) 40 Ind. Cas 5*6; 4 O. L. J. 238 at p. 239. 
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NARINJAN SINGH €, CHARN DAS, 


LAHORE HIGH COURT. 

Seconp Civin Apprat No. 959 or 1918, 

March 21, 1922. 

Present : —Mr. Juatice Ssott-Smith and 
Mr. Justies Campbell. 
NARINJAN SINGH AND OTHERS —PLAINTIFFS 
—APPALLANTS 
versus 
`" Diwan CHARN DAS—Derenpanrt 

—— RESPONDENT. 

Redemption of Mortgages (Punjab) Act (II of 
1918), s. 12—Redemption  proceedings—Possession 
delivered to mortgagor by Collectors order— Suit by 
mortgagee for mere declaration, if maintainable — 
Appeal—Objection to form of suit, whether can be raised 
in appeal for first time. 

Where by an order under the Redemption of Mort- 
gages (Punjab Act,the mortgagor obtains posses- 
sion of fhe mortgaged property on payment of a sum 
fixed by the Collector, the mortgages, if aggrieved 
by the order, can, under section ^2 of the Act, sue 
fora mere declaration without suing for possession. 

An objection as to the form of the suit which 
is not raisedinthe Courts below, cannot be raised 
in appeal, 

Seeond appeal: from a decree of the 
District Judge, Sialkot, dated the 14th Jann- 
ary 1918, effirming that of the Subordinate 
Judge, First Olass, Sialkot, dated the 15th 
August 1917, 

JUDGMENT.—The brief fasts of the 
case, out of whieh the present second sppeal 
ariser, are aa follows :— 

On the 16th August 15859, Piwan Lachh 
man Das, father of. the pers:n* defendant- 
‘respondent, mortgaged some 39 ghumaons 
of land to Bhat Sobha S'ngh, plaintiff- 
appellant, for Ra 600. It was agreed that 
the produce of the land was to be taken 
by the mortgagee in lieu of interest on 
Ra. 300, while the remaining Rs. 300 was 
to earry interest at the rate of 2 per oent, 
per mensem, that the mortgagor was not 
entitled to redeem the land before the 
expiry of ten years and that on hia failing 
to redeem the land in the month of Magh 
after that year the land wonld be consider- 
ed as sold to the mortgagee. Ths defend. 
ant’s father did not pay the mortgage money 
and the plaintiff on his part, took no steps 
for forealosure under the terms of Ragn- 
lation XVil of 1806. On the 14th Feb. 
ruary 1917, the defendant applied «under 
section 4 of Act 1I of 1913 for redemption 
of the land. The Assistant Collector held 
that the defendant was entitled to redeem 
the land on payment of Rs. 1,322, 7. es 
R4 600 priaoipal and Ru 792 interest on 
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‘the full amount slaimed by h 
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Rs. 300 for eleven yenta at the sti n 

rata. The plaintiff then brought the pos 
senf suit for a declaration that the defend. 
ant was not entilled to redeem the land 
except on payment of Ra. 600 prinsipal and 
Rs, 1,980 interest due from the date of the 


„execution of thedeed up to the date of the 


institution of the suit. The QOourt 
held, following Balanda v, Fateh Din (Dm 
the plaintiff was only entitled to elevan 
years’ interest and dismissed tha anit, 

The plaintiff has filed 2 sesond appeal 
to this Court and itis urged on bis behalf 
(1) that tho terms of the mortgage-deed 
show that it was the intention of the parties 
that interest should continte to he paid 
even after the due date and up fo the date of 
redemption, and (2) that, even if no such 
agreement ean be implied, then, in aosord- 
aneo with the desision of the Fol] Bench 
in Motan Mal v. Muhammad Sakhsh (2), the 
mortgages is entitled to post diem damages 
which should be ealenlated at the rate of 
interest agreed npon in the deed, 

Iu the first place, we find it necessary to 
refer fo an objection raised by Counsel 
for the respondent as to the form of the suit 
He urges that as the defendant has got 
possession of the land after redemption, the 


plaintiff should have susd either to be 


again put in possession until payment of 


im, or for 
recovery of the sum to which, he alleges, 


he is entitled. Now, there was no objeo. 
tion raised in the Courts below 88 to the 
form of the suit, and we, therefore, do not 
thirk that suah an  objeetion should be 
allowed at the present stage. Moreover 
seation 12 of the Redemption of Mortgages 
Aat, TT of 191^, Jays down that &ny party 
aggrieved by an order made under seestions 
6, *, 9, 9 or Il of the Aot may institute a 
suit to establish his right in respest of the 
mortgage. This clearly indicates that an 
aggrievad Barty may institute a suit to 
have his right declared. No donbt the 
plaintiff might have sned for possession of 
the land, but, having regard to the clear 
wording of section 12 of the Ast, we son. 
sider that he waa entitled to Sus for a 
more deelaration. 


(1) 25 Ind. Cas. 504 
1914; 177 P. W. R. 1914, 


(2) 66 Ind, 025,771; 8. L. , 
53 (F. B.. gos eG Be (le) 


57 P. R. 1914; 258 p, L, R, 
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The terms of the mortgage-deed show 
that the mortgage was for ten years and 
that it was also stipulated that the mort- 
gagor eould not redeem until the month of 
Magh. The da'e of the mortgage is 16th 
August 1889, and, therefore, there eould be 
no redemption before about the 12th January 
1900, or nearly 10} years after the date of 
the execution. We sannot suppose that the 
parties to the deed intsnded that, interest 
should not be payable for the whole of 
this period though it excseds the ten years 
fixed in the deed. It was also stipulated 
that interest should ba paid for the year 
of grase allowed by Regalation XVII of 
18(6 and that at the time of redemption 
the mortgagcr was to pay the cost of 
repairs of 2 wel together with interest 
therson, Diwan Lashbman Das was noi 
an ordinary Yemindar but a man of intelli- 
genae aud wealth ard must have perteably 
‘nnderstaod the terms of the dsed. His 
mon, the defendant, is a Pleader. After @ 
careful eonsideration of the terms of the 
mortgage-deed, we are clear y of opinion 
that the parties intended that interest should 
not sense upon the arrival of the date 
fixed for redemption, but should continue 
until redemption. Under these 6ircum- 
gtonees, there is no necessity for us to refer 
to the deeision of the Full Bensh in the 
case, of Motan Mal v. Muhammad Bakhsh 
(2) referred to above. We hold that the 
plaintiff is entitled to a decrea as elaimed, 
namely, that he is entitled to reczive from 
the defendant prior to redemption a sum 
of Rs. 2,080. 
. We accordingly aceept the appeal, and, 
getting aside the desree of the lower Ap- 
pellate Court, give the plaintiff a decree 
as above together with eosis in all Courts. 


RN. WC As 
Appeal accepted. 
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tenansy in the manner laid down in 


.. [io2à 


OUDH JUDICIAL COMMISSIONENR'S 
OOU 


RT. 
Seconp Oivin ArPEAL No, l4 or 1922. 
Marsh 31, 1922. 
Present :— Pandit Kanhaiya Lal, J. C. 
BHAIRON—DEFENDANT— APPELLANT 
versus \ 
BALAK—Pcatstivs —RI8PONDENT., 
Tenancy—Tenant-at-will, mortgage by—Mortgage, 
whether void ab initio— Landlord, position oj —Suit for 
redemption, maintainability of. ; 
A mortgage by a tenant-at-will isnot binding on 
a landlord, bat it is open to the latter to recognise ib 
by accepting rent from the mortgagee during the 
currency of the tenancy Such a mortgage is not ab 
initio void and a suit t9 redeem it is main- 
tainable 'p 669, col. + ] 
Tika v Sheo Narain, 34 Ind Cas, 426; 190 C, 117; 
30.L. J. 175, Rampher Singh v. Ram Khelawan 


' Singh, 20.0. 232, Jangi Ram v Chaudhuri Sheorai 


Singh, 80 Ind. Cas 234; 20, L. J, 888, Sheikh 
Jawahar v. Sheikh Nazir, 2] Ind Cas 980; 18 O, L J. 
512 and Jang Bahadur v. Rae Raja, 1 O. 0. 265, re- 
ferred to. : 

Where & tenant effectis à mortgage with posses- 
sion of his tenancy holding and subsequently sues 
for redemption, itis not open to the mortgagee to 
plead that the mortgagor was not competent to 
mortgage the tenancy and that no suit for redemp- 
tion lay. [p. 659, col 2, | ; ; 

Appeal from a decree of the Subordinate 
Judge, Barabanki, dated the 5th Oatobar 
192:, eonfirming a deoree of the Munsif, Ram- 
sanehighat, dated the 18th July 192:. 

Mr. B. N. Ohakbast, for the Appellant. 

M Ram Bhaross Lal, for the Respond- ` 


ent. 


JUDGMENT.—This appeal arises out of 
a suit for redemption of a mortgage of a 
tenancy holding made by Sarju, the father 
of the plaintiff, in favour of Bhairon, the 
defendant appellant. The mortgage was 
made on the 10th May 1898 for Rs. 09 
and the mortgagee was given possession 
over the holding forthwith. The contention 
of the mortgagee ig that the mortgagor was 
not competent to mortgage the tenaney 
and that no suit for redemption would, 
therefore, lie, That contention was repelled 
by the Courts below and cannot be acsepted 


here. 
In the sase of an ‘oseupansy tenant the 
law imposes 2 restraint on alientation, 


but in the case of an ordinary tenant-at- 
will the law merely permits the landlord 
in certain sontingencies to terminate the 
section 


53 of the Oudh Rent Aet (XXII of 1836), 
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Sestion 4 restrists the right ofa Jandlord 
to ejett a tenant on grounds other than 
those reeognised by law in spite of any- 
thing in the sontraet to the contrary. If 
the tenant sontravenes any terms resognised 
by law or does anything forbidden by 
law he is liable to ejestment under section 
62. Til the landlord exereises that right, 
the tenancy continues, and his mortgagee or 
sub lessee eontinces in possession, but he 
cannot acquire under seotion 63 the rights 
referred to in sestion 67, to whieh a terant 
is entitled, If a tenant dies, his rights are toa 
certain extent heritableand his heirs: at-law can 
step into his shoes during the eurrency of the 
tenancy within the limits prescribed by 
gestions 47 and 49. A  mortgsge by a 
tenant at-will is not binding on the land- 
lord, bot it is open to tke landlord to 
recognise it by assepting rent from the 
mortgagee during the curreney of the tenanby. 
Sueh a mortgage is not ab initio void 
and a suit for its redemption is main- 
tainable, 


. The learned C'oursel for the defendant- 
appallant relies on the decision in Tika v. 
Shee Narain (1), but in that ease no questicn 
abcut the validity of  & transfer really 
arose, for the landlord had recognised the 
transferee and granted him a lease in his 
own right, and a snit filed by the trans- 
feree for possession oegainst the transferor 
was decreed. In Hampher &ingh v. 
Ham Khelawan Singh (9) where a person 
who obtained a decree from the Settle- 
ment Court giving him a heritable but no} 
& transferable right of: oecupancy in some 
Jand had solda portion of his holding to 
‘another person and his son subsequently 
filed a suit against the latter for possession, 


„it was held that the restriction on theright | 


„Of transfer contained in the deoree of the 
Settlement Court was intended for the 
benefit of the landlord and his heiri and 
nob for the benefit of the tenant or his 
legal representatives, 
Chaudhurt Sheoraj Singh (3) i$ was held that 
a mortgagee could not go behind the 
mortyage to dispute the mortgagor's right 


(1) 84 Ind. Caa. 426; 190. C. 117; 3 0, L. J. 176, 
(2) 2 O. C, 262, 
(3) 80 Ind. Cag, 204; 2 0. L. Ji 338, 
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In Jangt Ram v.. 
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to enforce redemption. In Sheikh Jawuhar v. 
Shetxh Nasir (4) ib was similarly held that a 
pereon who was a transfereefrom a tenant 
of a non-transferable holding could not be 
heard to tay that his transferee had not 
a right to transfer the holding or to trans- 
fer his rights therein to the plaintiff. In 
Jang Bahadur v. Rae Raja (5) a distinction 
was drawn between the right of a landlord 
to question & mortgage made by an occu- 
paney tenant having a non transferable right 
of oesupaney and the right of sueh an occu- 
parey tenant to derogate from his own grant 
claim possession of the ‘holding 
mortgaged on the ground that the mortgage 
was illegal, Sestion 6, elausg (1), of the 
Transfer of Property Act (IV of 1882) permita 
a transfer to be made where it ia not 
opposed to the nature of tke interest created 


. thereby and exeludes from its operaticn only 


sueh rights of oceupaney as are non-transfer- 
able Sestion 62 of the Ast gives, in the 
eate of a usuírnctaary mortgage, a right t> 
the mortgagor to recover possession of the 
mortgaged property on payment or -tender 
of tha money due on the mortgage. It is not 
open to the mortgagee to plead tata mortgage 
was invalid or to setup a right by trespass if 
he originally obtained possession under the 
mortgage, that is by license and permission 
of the mortgagor, 

The appeal fails and is dismissed with 


. costs, : 


N. K, 


Appeal dismissed, 
(5) 7 0. C. 265, 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 


Miscatnangoos Orvin APPRAL No. 3 or 1922, 
Jaly 2 , 1922, 

Present :—Mr. Batten, J, O, 
ABDULLA KHAN AND ANOTHER —DEFEND- 
ANT4—À PPALLANTS 
versus 
JALAM SINGH —PLAINII PY — 
RasPoNDEent, 

Civil Procedure Code (Act V of 1905), s, 86— Auction 
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sale--Agreément with auction-purchaser to purchase 
property sold—Specifie performance. 


The provisions of section 66 of the Code of Civil 
Bacca .must be strictly construed. [p, 561, 
col. 2. 

A. suit by a plaintiff claiming specific performance 
of an agreement to sell, made. by a purchaser at an 
auction-sale, cannot be described as a suit brought 


‘on the ground that the purchase was made on 


behalf of the plaintiff, because, in sucha case, the 
_ purchase is made on behalf of the purchaser with 
whom the title remains until the plaintiff obtains 
xoti performance of the contract. [p. 581, 
col, 2. 


Therefore, section 68 of the Civil Procedure Code 
does not preclude a suit to enforce specific per- 
formance of an agreement made either prior or 
subsequent to the purchase by the auction-purchaser 
to sell the property to the plaintiff when the pur- 
chase-money has been entirely found by the defend- 
ant and. where there is no allegation that without 
the enforcement of the agreement to sell, the prop- 
erty is actually the property of the plaintiff, that 
is, that it was bought by the defendant benami for 
_ the plaintiff (p. 561, cols. 1 & 2 ] 


Appeal from an order of remand passed 


“by the District Judge, Nimar, on the 20th 


t 


4 


January 1922, in Civil Appeal No. 168 of 
, 1921. 


Mr. 
lants. 


V. B. Pandai, R. B. for the Apte. 


Dr. H, S, Gour, for the Respondent - > 


"JUDGMENT.— The plaintiff sued . for 
specific performance of a sontract-for sale ` 
alleged: to have been entered into by the : 
defendant: No.- ‘1 - with him, or, in the 
“alternative for refund of the money whieh 
be alleged to have paid as part considera. 
tion of tbe selə, The plaintiff'a ease as 
stated in the plaint is, that he wished to 
purehase ceria‘n property which was to 
be told at an auetion. For certain reasons, 
it was not considered advisable that the 
plaintiff should appear as & bidder and the 


defendant No. 1: agreed to - purshase the - 


property himself and to sell it, after the ` 
sale was confirmed, to the plaintif for 


‘cash eonsisting of ‘the purshase-money and 


: The property was -acsordingly 80 
defendant No 1 and - 


exXpeness. - 
purehased by . the 


after the sale was confirmed the defendant 


No. 1 again agreed to sell the property 
to the plaintiff but rot for eash as origin. 
silly agreed but on certain other terms 


. specified in the plaint. ... - . - 
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` made benams.” 


. mente, -although - earrying 


[1932 


The F.rst Court dismissed the .auit as bee 
ing sontrary to the provisions of section 
66, Civil Procadure .Code, and, as regards 
the elaim for rafund, it; held that ‘the 
plaintiff scrld not reeover the money, aa 
the objéet of the agreement wes unlawful 
with referense to the provisiors of section 
23 of the Contrast Aot, It is the plaintiff's 
sasa that the purchass-money was, in the 
frst irstance, to be paid and was paid by 
the 1st defer dant, LE E 


On ápbuul the learned Distriet Judge 
held that the anit eould not ba brought on 
the original agreement prior to the sale 
set ont in , paragraph 2 of tke plaint. 
He raya: “The enit based ceolely upon 
that agresment, even though .it bethrown 
into form of a suit for spseifie performanse 
for: & contract for sale would bs barred by 
the section 66; for, as the Privy Couneil judge 
ment in Ramathat Vadivela Mudaliar-v. Perta 
.Manicka. Mudaliar (1) points.ont, the distinc- 
tion bstv een a purshate on behalf of another 
and a purehase coupled with an undertaking 
` to convey to another at the price of purehase 
is somewhat nrarow, and if the agreement 
-entered into before tha auction stood alone 
' there would. be sonsiderabls foree in the 
' sontention that tbe purchare was merely 
Bat the learned "Judge 
‘ held with'referenee to parügraphs 4 and% 
of the! plaint, whera a subsequent agres- 
ment after the sale to defendant No. 1 is get 
out as follows: '"This is an allegation of 


“a distinof subsequent agreement to “sell and 


‘to deliver -possession.’. 
or falaity --of- this allegation ‘that ' the 
maintainabHity of the suit: must depend. 
In the Privy Oounsil case sited: above 
fresh agreements: were made after” ‘the 
sala and it was held that sueh ‘agree 
‘out “agreements 
made before the sale, sould be sued upon 
and were not barred by section 65," The 
District Judge, therefore, remanded the ease 
for a decision as to whether or not there 
had been a subsequent agreement as alleged 
' by the plaintiff, in whieh oase the suit would 
bs maintainable, ‘ < 


Is is; upon the truth 


(1) 56 Ind. Cas. 395; 43 M. 643 at p. 649; 24 C. 
W. N. 699; 18 A. L,J, 584; 23 MoL. T, em 89 M, L. 
J. li; 12 L. W. 1; (1920) M. W. N por 2U, P, L, Re 
(P. 0.) 99 and 172; 47 I; A; 108 (P. Q J: 
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As regards the seeond point as to whether 
any refund of money alleged to have been 
' paid as sonsideration for the re sale is dus, 
. the learned. Judge held: “that while section 
. 06 bars the suit to prove benami sharaster 
‘of eertain transactions it does not make 
. these benami transastions illegal,” and he, 
` therefore, held that the consideratior, 
if any, edald bs resoverei under section 
: 65 of the Contrast Ast. An appeal has 
been made to this Court against the order 
. of remand. ‘Itis sontended that there was 
. even aesording to the pliintiff'a allegations no 
. fresh agreem3nt after the sonfirmation of 
the auction sale, and- that, even if there 
was, the plaintiff had not relied on it, 
pines, in paragraph 6 of the plaint, he 
asks for a relief on the ground of the 
original agreement. I hava earetully son- 
sidered the allegations set out ia para- 
graphs 4 and 5 of the plaint and  agres 
‘with the learned Distrist Judgs that they 
‘do amonut to allegations of a fresh con. 
‘traet in supereession of the original son- 
tract, Though the plaintiff has not ex. 
presely asked for a relief in relation to 
the fresh con rast,the fasts entitling hin 
to sueh relief are fully set out in the 
plaint and the plaintiff should not ba 
-non.suited merely because of the inartistic 
‘method in which his pleas ‘wera made in 
‘the Mofussal Court. The farther ground 
pf. appeal that the “suit for refund of the. 
sonsideration in ease the other relief “is 
not granted is very wisely not prossed, 
the lower Appellate Cour: having taken a 
eorrest view of the law. [t will, of sourse, 
have to be decided whether, even on the 
plaintiff's owh case’ the monsy whieh he 
olaims cin really be called considgration 
in raspest of the agreement sat up. 

The learned Counsel for tha raspondant 
‘supports the order of the lower Appellate 
Qourt remanding the cisa by. u:ging 
that the learned Disrtist Jadga wrongly 
desided thas the sait as brzoaght oa the 
‘original agreament dozs not lie bacause it is 
sontrary to the provis:ons of saation 66, 
Oivil Proesdure Coda, XN) reporied sase 
has bean bought to m; notice in waich 
it has boen hall that 838tion 
,66 prexules» a suit to enforca spacific 
performs 10a of an agresment made prior 
63 the pu eha3a bg tha aaction-purshaser 
ba sel] the property to the plaintiff when 
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'subsequent sg-eement, 


‘own title, bat rather the reverse. 


-a3 on the fasts it did not aviae. 


' the subsequsant 
.fall back on the original contrast. 


“561 


the purshssa-money has b3en entirely 
found by tha defendant and where the:e 
is no allegation that without the enforoement 
of the agreement to seil, the property 


is astnally the property of tha plaintiff, 


that ia to say, thatit was bought by tho 
defendant benzm:-for the plaintiff. Tae 
obiervations of their Lordships of the 
Privy Oouncil quoted by the learned 
Distric) Judze were obtlerand we. do not 
know what the dec'sion of the exse would 
have bien if there had baen no 
Their Lordships 
upheld the Fall Bansh desision of the 
Madras High Court in Amrutam Venkas 
tappa v. Vavilila Jalayya (2) 


tha! an 
agreement to sell subsequent to the 
‘confirmation of the austioa sala is not 


with ‘the  auction-purchaser'a 
Their 
Lordships did not deal wita tha plea 
diseussad in the earlier part of the jadgment, 
Tha learnsd 
Judges of the Madras High Oourt observe: 
“The finding is that the defendant agreed 
that the property should ba purshased in 
the nama of the defendant and that 
one halt of itshouli ba soaveyed by the 
defendant to the plaintiff after the sale 
cartificats had beea obtained. This, inouir 
opinion, is not. a benam£ transaction at all.” 
Theie observations are also obser. A 
provision like, sestion 66 of tha Civil 
Procalare Code must ba stristly conatrusd 
and it apps»ars to me that a suit olaiming 
spesific  parformaac) of an agtse nent to 
sell made b; a purshassr cannot ba 
dessribed as a sait brought on the ground 
-that tha parchase was made on behalf of 
the plaintiff. The purshase is made on 
bahalf of the purshaser with whom tha 
titia remains uatil the plaintiff obtains 
specifo parfomancs of the sontrast. The 
objec: of the sestioa appears to be to 
prevant the Exesating Court bsing led to 
"believe that a person wh» is not the 
‘purshasar is the purahaser. 1 am, thera: 
fore, of opinion that if the plaintiff proves 
the original eon:raci and fails to prove 
sontracs he is entitled to 


insonsistent 


The appeal is dismissed with sosts. 
^ &. K. Appeal dismissed. 


(2) 51 Ind. Cas. 111;42 M.G16; 9 L. W. 593; 26 M, 
L. T, 46; (019; M, WN 395; Sri M, Lid, 93. ur. B 
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PRANRAM MOOKEBJEN V. JAGADISH NATH RAY, 


CALCUTTA HIGH OOURT. 
APPrAL FROM ORIGINAL Deores No. 98 
or 1920, 

April 22, 1991. 

Present :—Justiae Sir Asutosh Mookerjes, Kr., 
and. Mr. Justiso Buckland, 
PRANRAM MOOKEBRJEE — DEFENDANT— 

APPELLANT 
tersus 
Maharajkumar JAGADISH NATH RAY 


—— RESPONDENT. 

Limitation Act (IX of 19058), Sch. I, Aris, 89, 115, 
116, 132— Suit for accounts—Limitation—“Moveables,” 
af include money—Termination of- agency— Question 
of fact—Omission to render accounts—Refusal., 


ee 
+ 


Art. 89 of Sch. Ito the Limitation Act, applies ` 


to a suit for accounts by a principal against his 
rent collector as the term “moveable property” in 
that Article includes money. [p. 568, col. 1,] 


Madhusudan Sen v. Rakhal Chandra Das Basak, 80 
Ind. Cas 697; 48 C. 24>; 190, W. N. 1170; 220. L. 
J. 532, Venkatachalam Chetty v. Narayanan Chetty, 26 
Ind. Cas, 740; 89 M. 876; 28 M. L. J..140; Nobin 
Chandra Barua v, Chandra Madhab Barua, 36 Ind. 
Cas. 3; 44 C. 1; 24 0. L, J. 509; 20 M. L. T, 420; 21 
C. W. N. 97; 14 A.L. 3/1199; 18 Bom. L.R., 1022; 
81M.L J, £86; (1916) 2 M, W. N. b65; 5 L, W. 4062 
(P. C.), Shib Chandra Roy v. Chandra Narain Muker- 
jee, 82 C. 719; 1 0, L. J, 232 and Hafezuddin Mandal 
v. Jadu Nath Saha, 86 C. 298; 12 O. W. N. 820,7 C. 
L. J. 2,9, referred to, 

To make Art. 116 of Sch. I to the Limitation Act 
applicable, it must be shown, as provided in Art. 115, 
that the suit is of a nature not specifically provided 
for in the Schedule, [ p. 663, col. 1.] 

‘The question whether an agenoy has terminated 
within the meaning of Art. 89 of the Limitation 
Act‘ is a question of fact. (p. 564, col. 1.] à 

Venkatachalam Chetty v, Narayanan Chetty, 26, Ind. 
Cas. 740; 39 M. 376; 28 M. L. J. 140, Nagappa 
Chettiar v Chidambaram Chettiar, 86 Ind, Cas. 812; 31 
M, L, J. 1687; (1916) 2 M. W. N. 361; 4 L. W, 436, 
Muthiah Chettiar v, Chithambaram Chetty, 88 Ind. Cas. 
730; 31 M. L, J. 688; 4 L. W. 458; (1910) 2 M, W, N. 
962, Muthiah Chetty v. Alagappa, 45 Ind. Cas. 480; 41 
M. i and Kuppusumy Aiyar v. Veerappa Chettiar, 87 
Ind. Cas. 576; 6 L, W. 8,6, referred to. 

An omission to render accounts where accounis 
are demanded may operate as refusal. [p. £64, col. 1.) 


Madhusudan Sen v. Rakhal Chandra Das Basak, 90 
Ind, Cas, 697; 43 C. 248; 19 O. W, N.1070; 22 C. L. J, 
562 and Bhabatariny Debi Chowdhurant v. Sheikh 
Bahadur Sarkar, 53 Ind. Cas. 676; tO O. L. J. 90, 
referred to. Ss 

‘When.a suit for accounts is decreed, the accounts 


are not necessarily restricted to the three years pre- 


ceding the institution of the suit or three years pre- 
ceding the termination of the agency. But where by 
reason of: the happening of events thé claim for 
accounts up to a certain date is barred by limi- 


tation at the.date of the institution of the' suit, the: 


defendant can only be called upon to render accounts 
pnly in. relation to transactions which took place 
piter that date. [p. 564 col, 2.) i 
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: years provided by that Article, 
, t , 
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Sures Kanta Banerjee v. Nawab Ali; 29 Ind.. Cas, 
848; 21 C. L., J. 462; 20 C. W..N..856, referred. to, >y 
Obiter.— Where immoveable property is hypothe- 


' cated to secure the performance of an obligation un- 


dertaken by an agent, a suit by the principal may in 
essence be regarded as a suit to enforce’ a charge 
on immoveable . property within the meaning ; of 
Art. 182 of Schedule I to the Limitation Actand 
may, consequently, be governed by the period bE 12 
Cp. 668, cols, 1°&-2.] 
> . «e $ 
Appeal agairst a deeree of the Subordidate 
Judge, Dinajpur, dated the 30ih April 1920, 
Babus Bipin Behary. Ghose and Hugenura 
Kumar Mitter, for the:Appellant,. —. orir 
Babus Dwarka Nath Ohuckerbutty and Tara- 
«ewar Fal Okcw2hury, for the. Respordent, : 
JUDGMENT, 995 ^ 
: Mooseiszer; J.— This is an appeal by the 
defendant ina suit for acaounts. Tho 6885 
for the plaint.ff wes that the defendant was 


'employelas hia rent-aollector from tta !2%h 


December 1907 to the 11th Ostober 1915, 
although no written agreement was exesated 
end registered till the. 5th Cectobér 1909, 
He prayed that a preliminary decree might 
be passed direeting-the defendant to submit 
a sorrest account Cuting his térm of office 
and that a final deeree might be pasted for 
the amount fourd dus from the defendant 
on examination of the aecounts. The süb- 
stantial defence was two-fold; namely; first, 
that the elaim was barred by limitation and, 
secondly, that in so far as tbe elaim might 
be found to be not karred by limitdtion, the 
asconnts had been duly rendered, ^ The Sub. 
ordinate Judge has decreed the suit and has 
dirested the defendant to render adeodnts 
for the period 'betwéén' the daté of his- ap. 
pointment and the date of his dismücdil, 
He has farther dirested that a Commiesionér 
be appointed to determine, “oh” the 
examination of thé aecdunts, what’ amount 
the defendant would be liable'to thé plaintiff. 
On the present apres), the' defendant has 
contended that the elaim is barred by limi- 
tation ; and that, inany evént,' the Subordi- 
nate Judge should have heid' that aósóüntà 
had been duly rendered. >. Ic M 

' Art. 89 of the Sshedule to the ‘Indiah 
Limitation Aet provides that a suit by” a 
principal against his agent for moveable prop. 
erty received by the latter and not "gcoount- 
ed for must be instituted within thrée years 
from thg date" when’ tlie assount ie, during 


‘the’ eóntinuaroà of tlie agency, deni&ndéd 


and refused or where no sueh demand “jg 


PE 
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:made when the agensy terminates.. Art. 
‘Ws provides that a suit for sompensation for 
the breach of any contrat, express or im- 
plied, and not in writing registered and not 
herein spesially provided for, must ba insti» 
tuted "within three years from the date when 
the contrast is broken, or (where there are 
suecessive breaches) from the date when the 
breach in reepest of whish the suit is institut. 
,ed oecure, or, where the breach is continuing, 
from the date when it «enses. Art, 116 
provides thata suit for aompensation for tho 
breaah of a sontract in writing registered must 
.be instituted within six years from the date 
. when the period cf limitation begins to run in 
. respest of a suit brcught on a similar sontract 
. not. registered.. It was argued at one stage 
that inssmush as the contract of ageney in 
the present care was.in writirg registered, 
Art. 116 was applisable, But there is 
no found ation for, this sontention. To make 
-Art. 116 applieable, it must ba shown, as 
provided in Art, 115, that the «uit is of 
->a nature not specifieally provided for in the 
Schedule. Art, 89, however, plainly 
applies io a suit of this description, as the 
term “moveable property” includes money. 
Madhusudan Sen v. Rakhal Ohandra Das 
. Basak (1), Venkatachalam Ohetty v. Narayanan 
. Ohethy (2), Pichu. Vadhtar y. Secretary of 
Stale’ (3), and, consequently, exeludes the 
operation of both Art. 115 and Art. 116, 
This view is Supported by the desision 
of the Judieia] Committee in Nobin Chandra 
Barua v. Ohandra Madhab Barur (4), whieh 
reversed the deeision of this Court in Ohandra 
Madghab Burua v. Nabin Ohandra Barua (5). 
A similar view had bean taken in tha cases 
of Shib Ohandra Hoy v. Okhandra Narain 
Mukherjee (6), Hafesuddin Mandal v. Jadu 
‘Nath Saha (7), Madhusudan Son v. Rakhal 
Chandra Das, Basak (1) and Venkatachalam 
Ohetiy v. Narayanan Ohetty (2), This prin- 
sipla is applisable, as appeara from the 
decision of the Judieia] Committee in Nabin 


a) 30 Ind. Cas, 697; 43 0.248; 190, W, N, 1070; 
22 0. L. J. 552, 
“ (2) 26° Ind. Cas. 740; 39 M. 876; 28 M. L. J. 140, 
48) 38 Ind. Cas. 988; 21 M, L. T. 71; (1917) M. W. 
` N. 20;5 L. W, 644; 40M. 767; 18 Or. L. J. 428. 

(4) 36 Ind, Cas. 1; 440. 1; 240. D. 7. 603: 20 M. 
L. T. 430; 21 C. W. N. 97; 14 A. L. J. 1199; 18 Bom. 
L, R, 1022; 31 M. L. J. 886; (1916) 2 M. W. 'N. 565; 6 


L. W. 452 (P. C.). 
2108; 17 g. Li; 1.103, : 


(5) 18 Ind. Cas. 785; Da: 
(6) $2 0.719; 1 C. Ù. 
(7) 85 C, 298; 12 0, EN 820, T C. In, J, 219. 
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Ohandra Barua v, Ohandra Madhun* Biruk 
(4), as also from that ‘of this ‘Court in 
Bhabatarint Debi Ohowdhurani vy. -Shetkh 
Bahadur Sarkar (8), even thongh the son- 
tract provides that the .aizeounts are t2° ba 
reudered from year. to year, No donbf, 
where immoveable proparty ig lispotliosated 
to sesure the performauce of an obligation un- 
dertaken by an agent, a anit by the principal 
may in essance be regarded asa suit fo eriforse 


.& sharge on immoveable property within the 


meaning of Art, 132 of the Sshedule:to the 
Indian Limitation Ast and may cusequantly 
be governed by-the pariod of 12 years provided 
by that Artiele, The present ense, however, 
is nob of that description, and the: qaesticn 
of limitation must be answered with refer. 
anca to the terms of Art. 89, whieh còn- 
templates two distinat starting points, name- 
ly, first, when the aseonnt ia, during the cin- 
tinusnee of the:agency, demande and refus- 
ed, time runs from the data of refusil; and, 
secondly, where no such demand is made, 
time rans from the date of termination of 
agency, and it is plain that. there may “bs 
cases where only one of these: contingensies 
bas happened. On ‘the. other’ hand, there 
may be cases where both the sontinganeics 
may have happened, Itis plain from- the 
evidense that both the ‘contingencies: have 
happened here, thera: has bean à demand 
and refusal and thérb' alao- hàs “badn ‘a 
termination of ‘the "8gensy, "The ' results 
whish may be rexshed in sush a“ saba! by 
the application of tha two tests ‘would ' not 
nesessarily ba identical. In'tha ‘dase before 
ue, it is elear that on the 21st ‘April -i9 24 
the plaintiff demanded: accounts: from: the 
defendant. The demand was embodied -iü 
a letter addressed: by tae officar of the plaint- 
ig to the defandant in the following ‘terms: 
"You will selear your assonnt by submitting 
to the Sadar offite the acsount papers ielit. 
ing to your works up to: 1320 B. §. withig 
30:h Baisask, In default take notices : ‘that 
fine will be imposed: from the: Ist. -Jaistha:*: 
The demsnd in essenca was foF'aesounts tá 
be submitted up to tha 12th April 1914 ‘on’ 
or before the 13th: May-1914. Ths evideted 
makes it abundantly plain that the acsounts 


were not: rendered as demanded. Oonsequ.; 


entiy there. was a refusal, bacausae 88 WAS 
poíntad ous ia Madhusudan Sah Ve! “Rakhal 


(8) 53 Ind, Cas. 675; 30 c, Ln J, 90, 
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Chandra Das Basak (1); which was followed 
in Bhabatarin: Debi Ohowdhurant v. Sheikh 
Bahadur Sarkar (8), an omission to render 
aceount where the aseount is demanded may 
operate as refusal. It need not be disputed 
that, as pointed out in Madhusudan Sen v, 


Rakhal Ohandra Das Basık (1), and 
Bhabatarant Debt Ohowdhurant vy. Sheikh 
‘Bahadur Sarkar (8) where the agent in 


answer to the demand promises to: submit 
the àcsounts later, his sonduct sannot be 
deemed to amount to refusal. Bat in the 
ease before ue, there was a demand made 
‘by thé plaintiff on the defendant to render 
aosounte; the defendant did not somply witk 
the demand;, his conduet consequently 
amounted to refusal. The first cantingeroy 
mentióned in the third eolumu of Art. £9 
eonsequently happened and the suit in 82 
far as it claims assounts from the defendant 
up to the 12th, April 1914 must be desmed 
barred -by limitation as it has been 
instituted after the lapse of thres years 
from the date of refusal, that ir, the 13th 
May 1914, 

The second sontingeney mentioned in the 
third column has also happened, because 
the sgeney has been terminated. This is a 
question of fact, as explained in Nagappa 
Ohettiar v, Ohidambaran-Ohetter (9), Venk. tas 
chalam Ohetiy pve Narayonen Chetty (2), 
Muthiah Ohetiia V. Ohithambaram Chetty (10) 
Muthiah Ohetiy v. Alagoppa Oretty (11), 
Kupp'namy Atyar v. Veruppa Shettéar(.2) and 
is proved beyond doubt by the letter of the 
Lith Ostober 1915 which was addressed by an 
officer of the plaintiff io the defendant, and 
was in the following terms: "You are dis- 
missed from the post of «Tahsildar of 
Purgana Pustail and Gavraha and Dakhina 
Runjan Basu is transferred from the p st 
of Tahshildar of Kushidanga and is placed 
in ebarge of your offiee and yon are hersby 
ordered ‘to make over the sharge of the 
original paperr, ete, in ycur eustody to the 
said Basu, to suk mit the sharge sheet signed 
by both of you and the eash found at your 
disposal to the Sadar Katehery at Head. 
quarters Kumartalah and to render To 


&asconnts up to date. Remember that y 

(9) 36 Ind. Cas. 812; 31 M. L. J. 687; (1916) 2 M, 
W. N. 36i: 4L, W. 456. 

(10) 38 Ind. Cas. 720; 81 M. T J. 688; 4 L, W, 456; 
(1916) 2 M. W. N. 362. 

(11) 45 Ind, Cas. 489: 41 M. 1. 

(12) 87 Ind, Cas, 819; 6 L. W. 875, 
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do not fail in this.’’ The suit was instituted 
on the 27th August 1918, that is, within 
three years from the ‘date of dismissal, 
Consequently, the plaintiff is entitled to 
aocounts from the defendant other than the 
ayeounis demanded onthe 218& April 1914, 
The snit is thus in time forthe acscunts 
from the.l3th April 1914 to the 11th Ostober 
1915, in this sonnestión we have to sonsider 
whether the defendant ean bs called upon 
to pay to the plaintiff money whieh _might 
have bean found duéif sèconnta eould have 
been ordered upto the 12th April 1914. In 
our opinion, the answer must be in the 
negative. No dcubt, as was pointed by 
this Court in the sisse of Sures 
Kanta  Banerjes v Nawab Ali (13), when 
a soit for aceounts is  deerced, the 
aeeounts are not necessarily restrioted to the 
three years preceding the’ institution of the 
suit or three years preaeding the termination 
of the sgency. But in tbe present oase we 
have already keld that by reasoa of events 
whish bave h- ppened ‘the olaim for accounts 
up to the -12th April 1914 had‘ beeome 
barred by limitsticn at the date of tbe insti- 
tutions of the suit. Consequently, the 
defendant can be ealled upon to s render 
only in relation to’ transactions 
whioh took.plaeesfter the 12th April F 14 
up tothe Ilth October 19,5 when -> he was 
db missed frcm service, i 

The rsultis that this appeal is allowed 
in part and the deciee of the Subordinate 
Judge varied, The dearee will direet that 
the defendant do render acsounts from the 
13h Apil 1914. tothe 11th October 1915, 
We may add tbat ir this view ib is not 
necessary to discu:s the question whether 
the accounta had been rendered for the 
pericd antecedent to the 12th April 1914. 
But the respondent admitted: that ascounta 
had been rendered'‘and adjusted up to the 
13th April 1 09; so-that in any event 
the alaim for ‘assounts from tbe 12th ° 
Desember 19,7 to the 13th April 1909 was 
bound to fail. The appellant is entitled 
t0 his costs in this Court but the order 
for tostae made by tke Uourt below will 
stand: such costa as my be ircorred after 
remand wiil abide the. result. 

Bucstawp, J,—1 agree, ` 

R N. & W. O. A. Appeal cllow:d in arte. 


(13) 29 Ind. Cas, 845; 2t O. L, J. 462; 20 0. We 
MN. 356, 
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KÜPPUSWAMI MÜDALIAB U, SUBRAMANIAM OBETTIAR, 


"^ 1 MADRAS HIGH COURT. 

ÁPPRAL AGaInetT Orpen No. 206 ov '921 AND 
Givin MiscgupANEgOU8 Peritrion 1408-oF 1921, 
August ]l, 1921, 
Present : —Mr. Jastise Ol ifiold and 
wa Mr. Justice Ramesam. : 
0, KUPPUSWAMI MUDALLAB AND 

f OTHEKS——APPELGANTS 
. versus 
Y. SUBRAMANIAM CHETTIAR AND 


; OTHERS—ReePonDENTs, 
| Civil Procedure Code (Act V of 1808), s. 92, O. 
XL, *.1—Scheme suit— Trustee appointed by Temple 
Committee, supersession of — Receiver, appointment of, 
pending suit. 


The: Court has power, in a scheme suis under 
section 92, Civil Procedure Code, to supersede 
a trustees appointed by a Temple Committee, and, 
though there is no prayer to that effect in the plaint, 
to appoint a Receiver in his place during the 
pendency of the suit. 

Veeraraghava — Thalhachariar v. Krishnaswami 
Thathachariar, 7 Ind. Cas 900; 20 M. L. J,638; 4M. 
L. T. 88, relied on. 

Appesl against an order of the Court of 
the .Subordirate Judge, Madura, dated the 
30th April 1921, in t. A. No, 180 of 1921, in 
Crigival Suit No. 63 of 1921 and pstition 
praying that, in the eirenmitanees stated in 
the affidavit filed therewith, the High Oourt 
will be pleased to pats orders direc)ing 
that further proesedings in-the mattir of 
the appointment of Reesiver in Original 
Suit No. 63 of 1921 on the file of the Qourt 
of the Subordinate Julgs, Madura, be 
stayed pending disposal of Civil Missellaneous 
Appeal No. 200 cf 1921, preferred to the 
High Court against the order spoointing 
Reeeiver in.the said Original Sait No. 63 of 
1921. 

- Mesra. T. Rangachartar, T. V. Govalaswams 
Mudaliar and T. Nallastvan Fillas, for the 
Appellante. 

: Messrs, T. R. Venkat irama Sasiriar, K. V. 
Krishnasw wn? Atyar, A. Krithnuswumi Atyar, 
N. Swaminatha Aiyar, K, Rajah diyar, K. 
Balasubramania Iyer, T. M. Bamuswami Atyar 
and V. Ramaswami Atyar, for the Respondents, 


JUDGMENT. 


OrpriaLD, J.— We have heard argument at 
considerable length on the faeta and law 
involved in thia appeal. But, as the majority 
of tbe issues raised will require consideration 
at.tbe trial of the suit by the 12 ser Court, 
we enter on no defailei  direussion of 
them, i 


There is, we think, no doubt that the 
lower Court had power to supersede first 
defendant, notwithstanding that. he was 
appointed manager by the Temple Committee 
and was only removeable after regular 
enquiry, Such astion was approved in 
Veeraraghava Thathachariar v. Krishuaswimi 
Thathachariar (1) in similar ocireumstanees 
against a trostea and manager, who was, no 
doubt, hereditary but who alao would be 
ramoveable only in the same way. 

As regards the faste, we heva baen taken 
eirefully through the history of first defend- 
an&'ainsumbeney and, in particular, of the 
last ten days, during whish the important 
Ohithrai festival should have bean eelebrated, 
and, in our opinion, it is just and eonvenient 
in the interests of thé publie, whom the 
plaintiffs rapresent, and of the institution 
that the immediata m:nagement should be 
in other bands and should, so far as the 
sircumstavcas permit, ba under the super- 
vision and sontrol of the Court during the 
perdensy of the suit, 

We, therefore, dismiss the appeal and the 
eonnested petition, exespt that we add to 
the lower Court/s order appealed against the 
provision already made in our order of Lith 
May 1921 on Civil Misesllaneous Petition No, 
1618 of 1921 for the maintenande, subjest to 
the Receiver’s right and duty to eonsult the 
Court, when neses:ary, of his subordination 
to the Temple Committee. 

Appellants will pay respondents’ coats in 
the appeal. 

R.utsAM, J.—Lagres.. The cise in Peera- 
raghava Thathacharias v. Krishnaswami Thatha- 
chariar (1) shows that in a suit ander sestion 
92 of the Code of Civil Procedure, thiugh 
there is no prayer to remove a trustee, a 
Recaiver might be appointed during the 
pendensy of the suit. ‘The reason is, that, 
iu thia elass of suits, it is not merely the 
defendants’ rights that: are the Bubjest of 
consideration by tbe Courts but,the interests 
of a publie institution of faz greater imncr« 
tanao than the defendant.’ rights. It may 
ba that the power of a Temple Committes 
to remove a trustee appointed by them ig 
limited but it dosa not follow that a Court’s 
powers ovar the trustee are similarly fetter- 
ed. Having regard to all the facts placed 
fully before us, [ co? ir with my learned 


(1) 7 Ind, Cas. 90% 20 M. I. J. 638; 4 M. L. T, 68, 


n 


brother in, thinking that the Receiver should 


"eontinüe to ‘be in charge cf the institution 
“till the suit is . disposed of, I agree with 
the. a of my learned brother, 


cA w 6. Pi- a pre wor m 
LA zs * + 
as w. c A. M t A 


__Decres varied, 
oT G es || : 
QN. uude ce. de 


EM "E Estilo pido 
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N NAGPUR JUDICIAL COMMISSIONER'S 
* " “QOURT, 
Finer Civit A PPEAL No. 50 or 1918. 
February 9, 1920. 
Present Hiis Henry Drake Brockman, Kr., 


J. C, 
“GUHAB THAKUR- Deraxvant No, 1— 
APPRLLANT 
versus 
FÁDALI AND OTHERS— PLAINTIFFS— 
. RarPONDENTS. 
pd (1 of 1872), ss. 18, 21, 82 (5)— 
Relevancy of statement about relationship—Means of 
special. knowledge—Statement by deceased person as to 
hig adoption Wr small child— Admission under s. 18, 
relevancy of—Hindu Law-—Adoption of great. .graná- 
father's'great-gr andson, validity o. 


+ t 


D: 


me S. 


The PE of a person made when he was 
thirty agi years of age that he was adopted when he 
was four years old is admissible in evidence after his 
death to prove the fact of his adoption under 
section 82 (51 of the Evidence Act, as he possessed 
the special means of knowledge about the relation- 
ship. required, by the section. The. fact that the 

reon making the,adoption died while the person 

Wa waist6d young to remember him would not be 
niaterial as the latter would surely be able to declare 
positively that he had been adopted from that 
Fo V RE with the history , of: his Sear which 

would nece aay, possess, [p. 567, col. 2 
tin 18 of the ‘Evidence Act does not by itself 
maké relevant. the admissiong ‘therein: mentioned, 
[p:570; col. 1,]^ 

, Under Hindu Lay the adoption of & cousin sou. 
ing in the same degree from the common ancestor, 
such as paternal great-grandfather 8 great- grandson, 
ii not invalid. [p. 572, col. 1.] 

,,Osgse-luw discussed.) boy 


x OE Onezreversionerishould not be- eee res ag 
deri 


his interest from another in whom no 
interest Hani De vested even though that other was his 
dwi father. -| p. 570, col. 1.] 
: Bhagwanta v. Sukhi, 22 A. 38; A. W.N. (1809) 159; 
9 Ind. Dec, (x, s.) 1054, Govinda Pillai v, Thayammal, 
28. M 87 14. M, L Ji 209, followed, 
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Kopa from iti dam of the Additional 
Distriat Judge, Saugor, dated 22nd February 
1918, in Civil Soit No. 3/62 of 1917. 

Dr. H. 9. Gour, for the Appellant. 

Mr. P. 8. Kotval, for the; Respondents. 

JUDGMENT. The, suit out of whieh 
this appeal arises was brought by one Fadali 
along with three other persons to obtain 
possession of a halfshare in property of 
whieh the last male owner was a distant 
relation named .Janki.. The prinsipal 
defendant is Gulab,‘the appellant to this 
Court. 

As to the descent of Fadaliand Gulab 
from one eommon ancestor there is no doubt, 
and the following table ahows how they are 
related to each other : 





KALYAN a 
os EM " 
Bhole Gaii M 
Udet TE  'Karanju 
Loke : Gana } 
; E andi 


(Plaintiff No. 1.) (Defendant No. 1.) 

Janki’s father was admittedly one Mardan 
who died on the 28th May 1849, - Janki 
himself died in June 1897 at the age of 75 
years and was sueseeded by his daughter, 
Kashi Bai, who. died in April 1916. The 
suit was fled on the 24th January 1917. 
The recond defendant, Maharani, was thé 
widow of Janki’s son, Girdhari, who pre. 
desessed Janki. 

Marden was admittedly the natural: son 
of Gangja who figures in the above tree 
as the defendant Gulab’s great grandfather. 
The plaintifs’ case is that Mardan waa 
adopted by Brijlal ard, according ‘to. them 
Jenki, was dessended from Kalyan as shown 
in the following table:— — "E 


Kalyan 
Bishandas | ; 
Y Kharagram ` TE 
Brijlal | 
Mardan 
“Janki . ; so 
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uskecording to the defenso, Mardan was not 
adopted by Brijlal- and Brijlal was the son 
of Kharagram’a brother, Manju: . 

“From thes? partieulars of the pleadings 
16 “will appear that if the. plaintiffs gene- 
slogy is eorrect, Fadali and Gulab are 
related in the same degree to Janki, while 
if the defenee is ascoptel Gulab is the 
sola heir‘ being . two degrees nearer than 
Fadali.- 

; With the plainb were filed certified copias 
of two old dosuments, The first dosument 
(Exhibit P.1) isa statement made by Mardan 
on.the-4th December 1828 suoportiug a elaim 
thade-before the Revenue Authorities to hold 
15 bighas of land in Mausa Pamakheri free of 
revenue. Tue other (Exhibit P2) is a 
pe3igrae of the Zemindars of the same Mauza 
whioh was filed in the. Court of the Extra 
Assistant Commissioner .in  oeharge ` of 
Settlement operations on the'7th May 1864, 
The defenes eontended that neither of these 
dosuments: was admissible and that 
Mardan could. not be : validly adopted by 
Brijlal  inasmush as he was Bereijlal’s 
paternal uncle’s : sop, There were other 
pleadings the nature of whieh : will bo suffi- 
ciently.. -apparent ii the principal issues, 
namely :-- 

.. "d. . Whether  Brijlál -WAS Hiis son of 
gag we Pr 

9. 1 (a). Whether Mardan wad adopted by 
Brijlal P wu 

(b) Whether all is ‘members of the 
family aequieseed in this adoption ? 

.'8. Whether Mardan inherited the prop- 
ds of Brijlal and did not get any share in 
the property of (3augja P 

* 4. Whether the adoption of. Mardan by 
Brijlal i is valid i in law or by the principle of 
factum valet ?: . 

s Whether- plaintiff No. lia. ‘the next 
heir to Janki's property and has got a half 
share in.it? . 

. 9, (a) ‘Whether the point about Mardan's 
adoption: hy Brilal was in dispute when 
Mardan. made his ‘statement ss given ia 
Exhibit P1 and when Janki prodneed ‘the 
family tree ag shown in Exhibit P. 2 P 
m» (b) Are these dou aenta admissible i in 
evidence ? ” 
=: Whe Trial Judge held that: Exlibite. p. 1 
and.-P.2 were both admissible in evidenee 
aa. statements: -made before any dispute 
regarding Mardan's adoption arose by per- 


INDIAN GASES, 


562 


sona having ‘special knowledge of the family, 


: On the strength of Exhibit P.1 Kharagram, 


not Manju, was held to have been Brijlal’s 
father. The adoption of Mardan by Brij- 
lal was found to ba proved and valid in 
law. The plaintiffs were accordingly 
given a desres for possession in respect 
of the property inherited by Kashi Bai 
from Janki, ordinary and oocupaney holdings 
excepted. The defendants were ordered to 
besar the plaintiffs! costs in proportion to the 
relief granted, 


The only respondents are the plaintiffs, and 
of them Bhawani Prasad alone put in an 
apoearanee, 

In the first ground of appeal Exhibits 
P.1 and P-2 are said t» be inadmissible 
in evidenes and, ifadmissible, of no eviden- 
tial value. I shall deal first with the 
question whether Exhibit P.1 ia admissible. 
The appellant urges that  Mardan's own 
allegation showed him to have baen only 
4 years old when adopted and Brijlal to 
have died-& year later, It is urged that Mar- 
dan eannot, therefore, be regarded as having 
porsassed spasial mesna of knowlegde regard- 
ing the adoption. It is also said that the 
adoption should be regarded as having baen 
disputed in Desember 1828, inasmuch 
as'- failing the adoption Mardan could 
hava no title to theland whieh he elaimed 
to hold free of revenue. Section 32 (5) 
of the Indian Havidenes Ast rendars admis- 
sible a statement by a person who ia dead and 
runs as follows: — 

""When* the statement relates to the 
existenee of any relationship by blood, 
marriage or adoption between persons as to 
whose rélationship by blood, marriage or 
adoption the person making the statement 
had special means of knowledge, and when 
the statement was made before the question in 
dispute wis raised, ” 

. I eannot -think there is any forces in 
the: -appellant's contention. Mardan may 
well have remembered at the aga of 36 or 


. 97 that he was adopted when 4 years 


old andlived for a year with his adoptive 
father. Moreover, even if Brijlal had died 
when Mardan was too young to remembor 
him, the latter would surely be able to 
deslare positively that he had bsen adopted 
from that aesquaintancs with the history of hig 


. family whieh he would necessarily possess. In 
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Debi, Persh-d Ohowdhry v. Radha Ohowdh- 
rain (1) tbeir Lerdships cf the Privy Coun- 
el referred to the well-known prastice by 


whieh Hindu boys were. taught the names: 


of their ancestors, paternal and maternal, 
hy their parents and other relatiyes while 
very .young.. These instructions are given 
not merely as.a matter of euriosity, bat £s a 
maltar of necessity. In accordance with 
this practise Mardan wculd neaseszsar|ly have 
learnt the rame cf hia adoptive father, if 
he was adopted, and I have no hesifation 
in hcldiang that he possessed the special 
means of knowledge required by law. 

With regard to the question whether 
the statement in Exhibit P.1 was made 
before any dispute arosa as to Mardan’s 
adoption I ean find no indication that the 
adoption itself was questioned. It appears 
from Exhibit 1 D 7, the order rejesting Mar- 
can’s elaim, that tke rejestion was bared 
merely upon hig inability to show thathe 
bad ever reseived a samad of examption. 
16 wes ro part of his story that the land 
bad ever been held revenne-free by Brijlal, 
nor was his story told in the coursa of 
any reply to an opponent as was the case 
in Naraint Kuar v. Ohindi Din (2), an 
authority relied upon for the appellant. I, 
therefore, hold that there was ro dispute in 
1328 regarding Mardan’s adoption by Brijlal 
and -Hxhibit P.1 is admissible in evidenes. 

With regard to the evidential value of 
this doeument it is urged for the appellant 
tbat Mardan was interested in making out 
a alone yelationship between himself -and 
Brijlal and, therefore, may have lied as to 
the resl nature of the relationship, On 
the other hand, te must have realised that 
his allegation might be pub to the teat of 
inguiry sud he did in fast mention two 
persors (Kammal and Umrao) as able to 
scrroborate bim with regard to the adoption, 
There ts mcre force in the point that 
before the Settlement Offieer in May 1863 
Janki made a sta'ement (Exhibit P.4) in 
which he showed Mardan as the son of 
Gangju and referred to Brijlal as his pas 
ternal uncle. Jarki’a etatement shonld be 
read in the light of Karanju’s (ExLibis P-3) 


(1; 82 CO. 84 at p. 94: 9 C. W. N. 16', 3) I A. 160; 
8 Sar. P, O. J. 708 (P, C.). 

(2) A, 4°7, A. W.N. (1887) 118; 6 Ind Deo, 
(8. 8.) TAB, 
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made a year Jdter in whieh -tho latter 
dercribed half of Mauzi Pamakbeori as bes: 
longing to him with his brother B:s-am and 
the other half to Janki. This statement 
is not intelligib's. exeept on tte assumption: 
that Janki had passed out of the: family 
so that, to vee his own expression, Ganzju’s 
share was not in his possession and Karanju 
had no share in his (Janki's) share. In 
the mutation prcecesdinga whish took place: 
in ‘Juns 1849 immediately after Mardan's 
death we find Janki referred to as owning: 
an entire one third of the village: see Exhi- 
bit P 6. A further indisation that Mardan 
was adopted by Brijlal appears from Exhibit 
P.7 whish.is a statement of graden lands 
in Mauga Pamakheri forming part of the 
Fettlement Mis! of 1864. In this Karsniu 
is shown as oosupying two gardens, bath 
planted by his father Gangjn. The third 
graden figures in the name of Janki and 
is dercribed as planted by Brij'al, Janki's 
grandfather. In these eircumstanees Í am 
not prepared to treat Exhibit P-1 as without 
value. 

In sonnesticn with Mardans statement 
that he was adopted when only 4 or ò 
years old it is urged for. the appel'ant that 
Brijlal would tot ba likely to take in 
adoption so young a child. It appears, -how- 
ever, from rassage 22, sec ion IV, Dattaka- 
Mimansa, though the authenticity of the 
quotation therein given is doubtful, that 5 
was once the maximum limit of age for the 
adoptee.  Assording to the late learned 
Sastri  Golapebandra it is desirable 
that a boy should be adopted at a tender 
agea so that he may be thoroughly assimilat- 
ed to the family into which he is adorted. 
and being bred up from his infaney amidst 
ita members may be Jooked npon gs a naturel 
relation : see “the Hindu Law of Adoption", 
pace 359, (secord edition), 

Turning to Exhibit P-2 I find from the 
original settlement resord of Mauza Pama. 
kheri, which I obtained at ‘the request of 
the parties, that this pedigree was prepared 
by the Extra ‘Assistant; Commissioner in 
eharge of. this Settlement in 1863.64 from, 
the statements made by the slaiman:s. wrom 
he examined. He mentioned in .his orqer 
of the 7th June 1864 that all the signa. 
tories admitted the detaile tn the table ta 
be correct. Thesignatories whose signatares 
are legible in the original are. Remdayal. 
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Daryao, Ramlalja and Nirpat. It appears 
that. „the ` three sete of claimants recognised 
as owners wore treated as representing res- 
peetively the &hrae sons of Kirparam, the 
first holder of ths village, Those three 
sons .were  Bhimsen, Gopinath and Dals>, 
. Janki was the sole representative of Bhimsen’s 
line, Karanja and Bissram’s widow admitting 
that they had no elaim. The representativa 
of Dalsa’s line was -Rai Singh, while 
Ramdayal took as deecendant of Gopinath. 
The pedigree shows Mardan as adopted by 
Brijlal. and. it is clear from the orders of 
the Extra Assistant Commissioner, which Í 
have perused in original, that no dispute as 
to the sdoption was raised. Thera can ba 
no doubt that Janki dessribed his father 
Mardan as having bsen adopted by Brijlal 
andthe referenes in bis statement of the 
llth May 1668 (Exhibit P.4! to Gangju as 
his grandfather must, therefore, be read as 
in no way inconsistent with eush a claim. 
The: pedigree thus undoubtedly represents 
-the views of the deseendants of Kirparam 
at & time when the real position of Mardan 
in the family might well bave been known to 
many. I have no doubt thatit is admissible 
‘in evidense under seetion 32 (5), Indian 
Evidenes Ac‘, and deserves to have great 
weight attashed to it, There considerations 
sudica for the disposal of all the first three 
grounds of appeal. 

In the fourth ground of appeal it ia 
asil that-Exhibit P 7, to whieh reference 
-has already been made, is inadmissible and 
should not have been relied upon. In 
argument, however, the appellant’s learned 
Coursel admitted the admissibility of this 
dosument and asked the Court to compare 
the ;eopy filed with the ‘original ia the 
Settlement Record. I have made this eoms 
parison and find the sopy to be perfeetly 
eorrect. The word used for grandson is 
"Nathi," and Brijlal who was only one degree 
nesrer their .aucestor Kalyan could not 
possibly be dessribei as Janki’s grandfather, 

' The fifth ground of appéal complains that 
Janki is insorrestly referred to in the 12th 
paragraph of the lower Court's judgment as 
having inheritei, Brijlal's share. Itis orged 
that: in Echibit P 4 Jinki did not in faet 
deseriba himself as having inherited any 
share from Beijial.. Wast Janki  astually 
:- said was that-hs was in possession of Brijlal's 

"^ gharg. It sposirsfrom the Settlement xtra 
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Assistant Commissioner's order of the 7th 
Jane 1864 ‘that Janki was tha sole 
dessendant of Kicparam's son, Bhimsen, who 
put in a serious claim to. the share whieh 
would ordinarily go to that line, Karanju 
appeared before the Settlement Offiser as 
is shown by Exhibit P.3 and explained that 
as he had long been out of possession, 
having failed many years bask to pay the 
land revenue, he sould not set up any 
title to a share, Thera is nothing in ell 
this ona way or the other to assist us in 
desiding whether Mardan had been adopted 
by Brijlal or not. The history of the 
village a3 given in the Settlement Extra 
Assistant Commissioner's Order of tha lzth 
May 1563 (Exhib:t P 5) shows that Brijlal 
was one of the holders for sma years from 
1796 A. D, This order refers more than 
onse to the genealogisal tabla (Exhibit P.2) 
which the Extra Assistant Commiesioner 
himself prepared, as already stated, and the 
history of the village baeomes perfec ly 
intelligible if it ba held that Mardan took 
Brijlal’s plase as he would do, if adopted, 
and was in turn suceesded by his natural 
son J anki, 

Tag sixth ground of appeal relates to 
Exhibit 1D 5 which is a eopy of the atate- 
ment made by one Nandkishor before the 
Assistant Com uissioner, Saugor,on the 6th 
September 1861, at an early stage of the 
inquiry made at the Settlement with tha 
object of dete:miaing who should bs resog- 
pised as proprietora of Mauza Pamakheri, 
This Nandkishor was aeting in the matter 
an agent of the ;liintiff Fadali’s father, 
Loke, and daseribei Jinki as son of Loke'a 
uncle. The lower Coart, relying on Sangram 
Singh v. Ravan Baht (3', beld Nandkisnor's 
s atement to be inadmiss ble i in evidenee, inas- 
mueh as he was merely an agent and not 
proved ta have specal means of kaowledga 
of the relationship in question. It is urged 
that the plainliff Fadali should ba regarded 
as having derived his interest from his father 
Loke and that the statement made by Lokg'g 
agent amounts to an admission under Bastion 
lo, Indian Evidenss Ast, and is, therefore, 
releyini. Snuih staiomants, however, must 
hava be:n male daring the sontianansa of 


(3) 12 O. 219, 12 L A. 183, 4 Bar, P. O J, 076,6 
Ind. Deg. (N. &.) 149 (P. C.), 
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the interést of'tbe person making the state. 
‘ments and it- appears from the Settlement 
"Extra Assistàrt: Commissioner’s order that 
Loke'&" father Udet who died in 1847 when 
Loke was a? minor, had already lost all rights 
-în the village. “Further; seetion 18, Indian 
Evidénce Ast, does: not by itself make the 
-admissions therein’ mentioned relevant, 
‘One reversioner should not be regarded BB 
deriving his interest from another in whom 
‘no interest ever vesied, even though that 
‘other wás“ his own fatber : ses Bh gwanta v. 
‘Sukhs (4) and Govinda Pillat v. Thayammal(5), 
‘Consequently, the primary rule in section 21 
vhat- an admission is relevant and may bs 
‘proved as against the person who makes ib 
‘or his representative-in-interest is not eppli- 
enble here. Nandkishor’s statement is cer- 
‘tainly pot relévant under seetion 32 (5), 
Indian Evidenee Ast, inasmuch as he is -not 
shown to have had any special means of 
'knowledgé regarding the family of bis client, 
"This point is exactly sovered by the Privy 
Gounsil decision relied on by the lower Court. 
„Even if it be coneeded that^the statement is 
relevant, I sonsider that |t does not amount 
to a clear denial cf Mardan's adoption by. 
Beijlel. ‘In-the first plac^, it was made 
nearly three':years before the ‘Settlement 
‘Extra Assistant Commissior er who prepared 
‘the Fenealogieal -takla (Exhibit P.2) after. 
‘examining ‘all the slaimants-to the village. 
-Seeondly,in the loose parlance common among 
Hindus, Brijlal, no Jess than. Mardar, might 
have been: referred to as the unele of Ləkə 8 
‘father Udet: ` 

' The ` seventh: PERS of appeal relates to 
“Janki's defeription of Karanju’s son (Taru 
“aS his "chachasad-bahi" (paternal unele's 
“sony in Exhibit: D 1, the deed of gift, exe- 
‘ented by Janki in Ganv’ 3 favour on the 3rd 
“July 1891. “Ib is urged that if Mardan had 
‘really’ been ‘adopted by" Brijlal, no special 
affection: guché.üás must have prompted the 
kitt ‘effected ‘by Exh‘bit D-1 could have 
‘existed ‘between Janki and Garu and that 
Ganti eould only be described && son of 
Japki's paternel unele if Janki regarded his 
father Mardan as the tull brother of.Karanju. 
These: contentions seem to meto lose much 
wf their foree when regarded in. the light 


22 P f8, A, W. N, (1899). 159; 9 Ind. Leo 


"ls. $)10 SAM 
(8) 28 x 67; 14 M. L. J, 209, ` "TX E 
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of the history. of- the. ice: as given by - 
the Settlement Extra Assistant Corimissionei: 
in’ Exhibit"l D.2. Brijlal- and Karanja oeeu- 
pied corresponding plases in the táble of. 
de:cent from Kalyan and bith in acsordanse: 
with usage might have -b3en referred - to 
as’ Jankie whole: As for the motive for. 
the gift it- -appears from :the Settlement. 
Extra Assistant Commissioner’s ‘ procesding: 
and Karanju' sown statement in 1854 (Exhibit. 

P.3) that Karanju was. for some tima a 
reeognised Pati:dar but lost his share be- 
cause he was unable to pay the Government 
revenue, Janki’s share in 1£64 was declared 
to be 6-annas 4j pies or more than ah. exaet 
one-third ‘of the village by jum. ‘about the 
share conveyed by Exhibit D 1. Jt ‘appears 
from tbe plaintiff. Fadali’s + statement as 
P. W. No. 10 that Gari Bahurby whose name: 
Exhibit D.1 deseribes the share given ‘to. 
Ganu was the widow’ of Janki’s son Maha 
deo. To infer from this gift that -the 
statements made to the Settlement: Ertra 
Assistant Oommiasioner..in 1864 by:the then 
co:aharers' regarding the adoption were ine 
sorrect would, in my opinior, be wholly.'an- 
reasonable, <I agree then with the lower: 
Court: that Exhibit D t does. not weaken the 
plaintiffs’. $9A30. o oha 

: Tbe . 8th ground of ‘appeal is. wow 
with the evidence of ‘the firat four witnesses 
examined by the appellant. Gaya Prasád.(D.,. 
W. No. 1.) is the appellant's- Parohit and 
tenant and there asema‘io be. considerable 
foree in tho -lower Courts remark thas: this 
man is.not likely to . remember the names 
of the ancestors recited by: Janki who died. 
20 years before the witness’ wascexaminsd. 
Bhagole, the seeond ‘witness, heard. : Janki 
reeite. the. names of his. ansestors at a weg.. 
ding whieh. took plaes in. 1868 when. the: 
‘witness was only 15 years‘old :: the appollant 
and he had given eviderae for gach ‘other 
on.a previous oecasion.': Pyarelal (D..W. 
No. 3) likewise speaks ofa single resitalsat s 
wedding ‘which took. place :abont:-the «year 
1278 when he was 22yearsold. Wis sister's 
daughter is married to the-.appellant and 
he:had given evidence for him: Ante. (D. W. 
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.No. 4) :is 80 years old and! still hardly:old. 


enough to remember -Mardan .who. died int 
1849, Isis true that all these four men 


‘reside in Pamakberi and sobad opportunity 
-of knowledge 
-9btain. .On.the other hand, their evidenes . 


whieh.. outaiders could not . 
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carries little -weight. when. eompared with 
the statements,.made more than 50 years 
earlier. by, claimants to the village at a. time 
when none: had. ary particular interest in 
allegirg an adoption whieh had really taken 
plasa. | - v- Pe 

.The 9th ground. of appeal relates to evi- 
dense, given not. by the defendants’ witnesses 
but. by the plaintiff Fadalias his own 10th 
witness and Barelal (P. W. No. 11). If Mar- 
dan, who, like Brijlal, was by b'rth third in 
descent from the sommon, aneestor, . Kalyan, 
was adopted by Brijlal, then Janki stood 
in the same degree as the plaintiff, Fadali. 
On, the other hand, if. Mardan x mained 
througbont: his life the son of- Gangju, then 
Janki would be one: degree nearer than 
Fadali to the eommon ancestor and.so his 
senior, Now, Fadali admittedly shaved his 
monstsehe. when Janki died and it was 
elieited. from him in cross-examination that 
this mark of respest id: only -shown to 
seniors,:.. Similarly, Barelal (P. W. No. 11) 
said in erors-examination :— 

:- Ganu Thakur had shaved his mous. 
taches at; the death of Janki, Amongst us 
the . younger relations only shave their mous- 
tashes. I mean those, who are younger in 
degres and if of, the sama degree those 
wto are younger in age shave their mous- 
' taches,” 


Fadali is anly 40 years oli and 
so- ‘must have been sonsiderably younger 
than Janki when the latter died und asc.id- 
ing ^to Barelsl would. properly shava at 
Janki’s death. Wa have na indication of 
Ganu’s age, and if Mirdan was not adopted 
Gavu- and Jarki woull as eaasins ataod in 
the same degree of dessent from the somm on 
anesstor: in these eireums:tanses I am not 
prepared’ to attash any spesial signifisance 
io Ganu'sshaving whic^, as ‘the lower Court 
has remarked, may have been due to respset 
for Janki,- It: must be remembered in thia 
connestion that Janki was the most irfli- 
ential member of  Biimsen's braneh ani 
bad given Gnu a part of hisshare in the 
village. 


In connestion with the 10:h ground of 
appa! stress is laid on the supposed im- 
probability that Brijlal would alapt a cousin 
standing in the same degres as himself from 
the sommon aneestor. KRafərense is made 
for ths appellant to Plaeita 29 ani 30 in 
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Sestion II of the Dattaka, Mimansa whieh 
are thus: translated in “Stokee’ Hindu Law 
Booka” at page 552. (edition of 1865):— . 

Plasitum No. 29:— 

"By the position that a brother's son 
only must ba affiliated, it is' meant, that 
the son of a whole brother only must be 
affiliated. Manu declares this: ‘if,one, among 
brothers of the whole blood (Hsajata), be 


| possessed of male issue. (Pufrayan), Manu 


pronounees that they all are fathers of the 
same, by means of that son." E mn 
Placitum No. 30:— 
"In this text, the state of.brothers, as 
adoptive fathers, being. propounded, . their 
incapacity to be the objeets of adoption 


. follows." 


.In the plasitam next, following Nanda 
Pandita infers from the text’ of Manu that 
a man cannot adopt his paternal uncle of 
ihe whole blood, or his full brother, or his 
I am also referred to Sri. 
ramulu v. Ramayya (6) in which it was 
explained by that learned Hindu lawyer 
Muttusami Ayyar, J., that the probibition 
of the adoption of & half brother has nothing 
todo with the pos:ibility.of a legal marriage 
between the son and his step mother in her 
virgin state, There is nothing in the present 
ease to indicate that Brijlal sould not have 
married the woman who married Gangju and 
besame the mother of Mardan. That Mardan 
was much younger than Brijlal appears 
from Mardan's statement in 1828 (Exhibit 
P, 1). So:far as his age then is eoncerned, 
there is nothing ineongurou: in the adoption. 
Tt is also clear that the. express prohibitions 
laid down by. Nanda Pandita in- Plasitum 
107, Seetion If, Dattaka Mimansa, do not, 
include the paternal grea} grandfather's greate 
grandson, Onthe other hand, there 13 direct 
authority in Yamniva Govind Appaji v. Lagu- 
manBhimrao Kulkarni(7)in favour of adopting 
the son ofthe mother's brother, and Nanada 
Pandita was there held to have intended that 
anybody cou!d be adopted, so long as he was 
not within the eases specified as prohibited. 
In Walbai v. Heerbaz (8).the adoption of a 
father's brother's son was treated as elearly 
valid. I may also refer io Ramkrishna Gopal 


== 


F 


- (6) BM. 15; 1 Ind. Dee. (Na) 506. i 
(T) 16 Ind. Cas, 180; 36 B, 638; 14 Bom; L, R. 548. 
(8) 4 Ind Ces. 277, 84 B; 491;11-Bom, L. R. 1112, 
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v. Chimnaji Vyankatesh (9)in whish two Judges 
of the Bombay High Court, following Yamnava 
Govind Aypait v. Lczoman Bhimrao Kulkarni 
(7) (above cited), upheld the adoption of a 
father’s #ister’s son, In V rayya v, Hanumanta 
(10), ore of the cases relied upon by the lower 
Court, the adoption of a paternal unoele's 
ron was upheld. 

.. The. law being in favour of -Mardan’s 
adoption and his age having been suitable, 
l am unable to see that there waa ary 
improbability in the care set up for the 
plaintiffe. 

‘In the lith ground of appeal objestion 
is taken to the lower Court’s conclosion 
from the behaviour of Gangiu as deseribed 
in Exbib’t P..1 that Mardan's adop ion was 
atquiessed in^ by the members of the family. 
It is urged that .atrquieseecce whieh ean 
properly be treated as evidence of an adop- 
tion should be shown to have extended 
over a number of years, This argrment 


ia suffieiently met by the sirocmstances. 


already set out in' which the pedigree of 
the fsmily was prepared at the Settlement 
of 1864. The alleged adoption hed tr ken 
place between 60 ard 70 yerra bark snd 
it was admitted by the members cf the 
femily who set up claims to be reccgnired 
as proprietors of the village. It is not to 
the point that Murdin’s claim to hold 15 
bighcs of land free of revenue was re. 
jested. 

“My eonelucicn then is that the adoption of 
Mardan by Brijlal is satisfactorily estabe 
lished. 

It is unnecessary to consider the documents 
which the  pleiutiff respondent, Bhawani 
Prasad, moved this Court to admit and 
consider althcugh they had been rejeeted 
by the lower Ocuré as fled too lite, I 
may, hcwever, say that tte respondent's 
affidavit shows that be knew cf the existenee 
cf the criginals befcre he brought to the 
notiee of the lower Court tbe fast that they 
tupported his ease and that he wished to 
file sopies, 

. lb remairs to deal with the allegation 
in tke last ground of appeal that the 
achedu'e of. costs as drawn up by the lower 
Ovurt is not correst. The plaintiffs’ claim 
included a half share in an ordinary bolding 
ard an otcupapney bolding and a half share 
: (9) 21 Ind. Cas, 34; 16 Bom, L. R, 824, 

(10) 14 M. 459,5 Ind. Deo, (N, a) 821, 
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in a large hruse, The claim to the share 
in the ordinary and oceupanoy holdings 
has been disallowed, Toe heuseis number 
4 of the 5 in which a share was elaimed 
and the appellant who was said to be in 
possesi n pleaded that the person aetually 
in possession was Bala Prasad who was 
thereupon joined as the fourth defendant. 
On Bala Prasad’s defenee the fifth isene 
was framed on which tke lower Court 
found that a portion only cf that house 
bslonged to Jauki, the name of this portion 
teing '' Bhola.” Aesordidgly, the plair tiffs 
were given a desree against Bala P.asad 
fir possession cf one-hrlf of “ Bh=la.” The 
valoe tf the entire hruse was f-urd ona 
preliminary issue to ba Rs 2000, but the 
valse of the portion called " Banla " Has 
not been separately ascertained, 

The ‘plaintiffs have been allowad all their 
costs except a rum of Rs. 20 for Ocurt 
fees and Rs, 10-3 O for Pleader’s f-e and it is 
impossible to understand how these figures 
Fave been reached l 

1$ is slear that the desree does not 
sorrecily give effest to the order in the 
judgment that the defendants are to bear 
the plaintiff.’ eosta in proportion to the 
relief granted to the plaintiffe. The dearee 
must be modified so as to dissllow as much 
of the Ootrt-fee and Pleader’s fee seheduled 
for the plaintiffs as corresponds to the 
value of a half share in the ordinary and 
oscupaney holdings and. a half share in 
that part of the fourth house .which is 
sealed " Bhula." What these values are 
will be sseertained by the lower Court 
whieh will then amend its deeree aecording- 
ly. 
The appeal is dismisced. The appellant 
having failed on the prinsipal qnestion 
and succeeded orly on the trivial matter of 
costa ‘ke will pay the cosfs in. this Oourt 
of the plaintiff-respondent, Bhawani Prasad. 

N. H. 

Apreal dismissed. 
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PRIVY COUNCIL. 
Apprau Feon Tan NaGeua JUDICIAL 
Commisstonen’s Court. 
April 6, 1922. 
` Present ;—Vissount Cave, Lord Shaw 
and Sir John Edge. 

Syed KASAM sisca DEOgASED (now 
REPRESENTED BY Syed KHANH JAMA 
AND OTHE«S)—APPsLL.NIS 
Versa 


JORAWAR SINGH AND orazns— 


RESPONDENTS. 
Hindu Law—Mitakshara as interpreted in Berar— 
Power of undivided co-sharer to sell—Severance of 
estate how effected —Agreement to divide, effect of. 


According to the law of Mitakshara, ag interpreted 
in ‘Berar, an undivided co-sharer oan sell hia share 
in joint family property without the consent of his 
co-owners [p. 574, col, 1. 

In the case of a joint Hindu family, subject to 
the law of Mita\shara, a severance of estate is 
effected by an unequivocal declaration on the part 
of one of the joint holders of his intention to hold 
his share separately, even though no actual division 
takes place, and the commencement of a suit for 
partition is sufficient to effect a severance in interest 
even before decree. So also isa claim by one mem- 
ber of a co-parcenary for his share followed by an 
agreement under which all the members appoint an 
arbitrator to divide their property and agree to 
ae partition he might make, [p. «74, 

col. 2. 

Appovier v, Rama Subba Áiyan, l: M I. A. 75; 1 
Suth, P O. J.:67; 2 Bar. P C. J. 2:88 W. B P. 
C. 1, 20 E. R. 80, Joy Narain Giri v, Girish Ohunder 
Myti, 5I A. 228: 4 O 434 3 Bar. P.C. J. 871, 3 
‘Ind. Jur 81,2 Ind Dec w.s £76 P. CO), Girja Bat 
v. Sadashiv Dhundiraj, 37 Ind, Cas 321, 43 1. A. $61; 
43 O 1081, 20 0. W. N. 1056; 14 A, L J. 822; 20 M. 
Ja, T.78, 12N.L R, 113; (1916) 2 M. W. N. Ho: 18 
.Bom. L. B. 621; 4 L. W, 114: 24 C. L J 207: 31 
M. L. J. 455 (P O.;; Kewal Nain v. BudhSingh, 40 
Ind, Gas. 2: 6; 44 I. A, 169; 89 A. 499; 15 A. L.J. 581; 
2 P. L. W. 57; 21 0, W. N. 986; 83 M. L.J. 42; 19 
Bom. L. R. 612:26 0, L J. 101; (1917) M. W, N. 5/4, 
6 L. W. 380 (P. C.;, followed. 


Privy Ocunei Appeal against the judg- 
ment and decree of the Court of the 
Judicial Commissioner, Nagpur, reversing 
that of the Additional Distrist Judge, East 
Berar, Amraoti: 

Mr; De Gruyther, K, O. and Mr. Parikh, for 
the Appellants, 

Mr. Kenworthy Brown, for the Respondents. 


JUDGMENT. 

“Vizcoust Cave — This is an appeal by the 
defendant in the suit against the desree of 
. the Court of the -Jadicial Commissioner of 
the Central Provinees, revarsing a dearea of 
the Additions! Distrist Judge, Hash Borar, 
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Amraoti, and giving judgment for the 
plaintiffs, 

Nain "ingh and the plaintiffs, who ware 
the issues of his brother Kbannu Singh, 
formed at one time a joint Hinda family, 
resident in Berar and subjest to the law 
of the Mitskshara as there interpreted. 
Befora the date of the dead next mentioned, 
Nain Singh and the plaintiffa had besome 
separate in mess and residense, but not in 
estate. 

By rsgistered sale-deed, dated the 29th 
September 1902, Nain Singh sold his 
half share cf the ancestral property of the 
femily (with some moveable property) to 
Syed Karam for Rw 20,000 of which 
Re, 15,000 were admitted by the véndcr 
to have been reseived in advance, and the 
remaining Hs. 6,010 were paid to himin 
the presenee of the Registering Officar, No 
partition was then effested, but the pure 
chaser was allowed to hold and aultivate 
certain parts of the property eorresponding 
in valua to a half share On the 4th 
December, 1905, all the members of the 
family signed a kararanama appointing one 
Ghasi Ram as arbitrator to partition the 
property and agreeing to aeeept whatever 
partition he might make The arbitrator 
divided the property into two lists, one 
(representing the remaining moiety in 
value) eontaining the property to be 
allotted to the plaintiffs. The latter list 
was appsrently divided into three sub-lists 
one for eash of the plaintiffs. These liste, 
were handed to Nain Singh. The formal 
division was not at once carried ont, as 
Nain Singh died on the 26th March 1905, 
but after his death the lista appear to have 
been asted upon by all the percons interested, 
as the purehaser was put into possession 
of the property allotted by ‘the arbitrator 
to Nain Singh, and the plaintiffs from time 
to time dealt with various parts of the lands 
contained in heir lists. 

On the 23rd July 1914 the plaintiffs 
brought the present suit against Syed Kasam 
slaiming porsession of the lands of which 
he had been so put into:possession on the 
ground that the family had continued joint 
in es ate down to the death of Nain Singh, 
and that on the death of Nain Singh’s 
widow (whieh occurred on the 10th July 
1910) the property had passed to them. 
They alec alleged that the half share had 
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bean sold by Nain Singh tə the defendant 
"fora bogus sonsideration of Ra, 20,000," 
an expression whieh has no legal signifies: 
tion, but which apparently meant that the 
sonsideration of Rs. 20,00) had not in fast 
bsen paid. 

The suit was heard by the Additional 
Distriet Judge, East Berar, who dismissed 
it, holding that there had bean an effeetive 
agreement for partition, and that the 
Rs. 20,000 had been paid. On appeal, the 
Additional Judicial Commissioner held that 
there had been no partition, and that although 
Rs. 5,000, part of the purehase money, 
had been paid before the Registering Offissr, 
the ` balanse of Hs. 15,000 had not been 
‘paid, or, if paid, had been at once returned. 
"He decline? to admit tke plea that the 
kararnama eífest:d a severanes of the joint 
tenanty on the ground that this had not 
been specifically pleaded. He, therefore, set 
‘aside the desree of the lower Court, and 
dirested the defendant to put the plaintiffs 
in possession of the property in suit on 
‘payment-by the plaintiffs of Rs, 5,002. 
Against this deeree the present appeal was 
brought, The original appellant, Syed 
Kasam, has died pending the appeal, and 
is represented by the present appellants. 

Two points are taken on behalf of the 
appellants: First, it is said tbat the law 
of the Mitakshara is to be interprated in 
Berar in the same manner as in Bombay, 
and that, assording to that law a3 so inter- 
preted Nain Singh hał. power to sell his 
undivided sharein the joint family property 
without the consent of his co owners; and 
their Lo&dships do not doubt that this 
statement” is correct. But to this point it 
was answered by the Judisial Commissioner 
that the sals by Nain Singh in 1902 only 
gave to the purshaser an equity to enforces 
a partition, and that such equity was dis» 
- placed: by the fast that the purshase money 
was not fully paid. Ia view of their 
Lordships” opinion on the sesond question, 
to- ba hereafter stated, and of the fact 
that the evidense on the question of the pay- 
ment: of Rs. 15,000 was not fully brought 
to their ‘noties, they do not ‘think it 
nesássary “to deal with this point; nor do 
they express any opinion on the question 
whether, even if it was proved that part 
only of the’ purchase-money ` ‘was paid, the 
form of decree adopted by the  Judieial 
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Commissioner appropriate to the 
case, 

But, sesondly, it is argued on behalf of 
the appellants that the transastions whieh 
took plaee in the year of 1905 effested a 
severanca of the joint estate end acoord- 
ingly the plaintiffs have no right to sue, 
and in their Lordships’ opinioa this argu. 
ment sbonld prevail. 

It is settled law that in the case ofa 
joint Hindu family subjest to the law of 
the Mitakshara, a severause of estate ig 
effested by an unequivocal declaration .on 
the part of one of the joint holders of 
his intention to hold his share separately, 
even though no astual division takes plaze, 
and the sommensement of a suit for parti. 
tion has been held to bs  suffisient to 
effeot a sevarenca in interest even before 
dearea [see Aprooter v. Rama Subba Atyan 
(1), Joy Narain Giri.v. Girish Ohunder Myét 
(2), Qira Bat v. Sadashiv Dhundiraj @), 
Kawal Natn v. Budh Singh (4).] 

In the present dasa it was proved dis 
the evidence of one of the plaintiffs (Jora- 
war Singh) and of Ghasi Ram that Nain 
Singh olaimed his half share of ‘the an: 
eestral property, aud that after diseussion 
all the joint holders signed the. agree- 
ment of the 4th Decamber 1905 appointing 
Ghasi Ram to partition the property and 
agreeing to accept whatever partition be 
might make; and this claim and agree- 
ment were quite sufficient to effect a 
severance in interest and to prevent the 
share of Nain Singh from passing by 
sarvivorship, It is true that the agrea- 
ment was nob spesifieally pleaded by tha 
defendant Syed Kasam; bat he" pleaded ; 
that Nain Singh was separate in’ estate 
and relied in his written statement on 
the division of the property whieh result; 
ed from the agrement, and their Lord. 


was 


zu 
vat 


(1) 11 M. L A. 75;.1 Suth. P, Cy I. 657; “2 Baty Ë, 0. 
J. 218; 8 W. R.P, C. 1; 20 E. R, 50. 

(2) 61. A. 228; 4 0. 434; 3 Har, P. C. J. 871; 8 Ind, 
Jur. 81; 2 Ind, Dec, (N. s.) 216 At Js 

(8) 37 Ind, Cas. 321; ic , 161; 48 0, 1031; 21 
C. W. N. 1083; 14 A. In J, 822; 20 M. L. T. 79; 12 N. 
L. R. 1134 (1916) 2 M. W. N. 65; 18 Bom. L. BR. 62 4 
4 L. W. 114; 24 C. L. J. 207; 81 M. L. J. 455 XP. C.. 

(4) 40 Ind. Oas. 286; 441. A. 169;30/A. 496; 15:A; 
L, J. 581; 2 P, La W. 57; 21 O.. W.. N. 986; 38 M. L.J. 
42;19 Bom, L. R.642, 260, L.J, 101; (1917) Me 
W, N, 514,0 L, W, 880 (P. O,), 
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Ships:do: not. thick that the agreement 
leading up: to that division san bs put 
out ‘of aeeount: Tbe. subsequent: division 
òf the: proparty between the .03-owners 
was aesepted by all partics and is 
not sail to have'b3én unfair, and there 
appears to: be: no reason- why it should be 
disturbed: ^ ln: thesa eironinstansss the sale 
to Syed Kasam eould not’ be sei asida 
at-the’ inbtansa of tha joint owners, ' but 
only (f at’all) at that of the vendor 
or his representatives; and any procasdings 
for that purpose were Statute Barred before 
the sommeneement of the snit, This is 
suffeient to’ dispose of the 'plaintiffe 
- blaim. -> ) 

For these. reasons: their ‘Lordships will 
humbly advise His Majesty ‘that this 
‘appeal shonld be’ allowed, that the deoree 
of the Judicial Oommiasioner shonld be 
set-aside aud the decrea:of-the District 
Judge: restored; and that ‘the respondents 
should pay the costs. in both the Courts 
below. and’ the eos's of the present appeal, 


+N: EY Rs ^* Appeal alloued, 
:rSolidtor. for - the Appellans.— Mr, E, 
Dalgado. un 


Solisitors for tha Respondents.— Messrs, 
Downer Johnson, 
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CALCUTTA HIGH COURT. 
Appxat FROM APPELLATE ORDER NO. 347 
! d 1920.  .- 
. Aogust 22,1921, 


Present :—Justieo Sir Asutosh Mookerjee, KT., 


and Mr. Justice Panton. 
KUMUDINI RAY AND OTHERS— DHCRER- 
<.. - HOLDERS — ÁPPELDARTS 


judi eoe en . versus 


.; KAMALA KANT SEN—HRESPONDENT. 
Limitation Act (IX of 1908), ss..5, 14—~Appeals, 
admission of, after limitation — Court, whether may 
Jollow provisions of s. 14. ; a 
`. In the ‘exeroise of its discretion! tinder section 5 of 
thé Limitation Actin regard to the admission of ' 
an appeal, the Court may very well be guided by 
the provisions of section 14- of thé:Act, although the 
pamo “do hot iù terms apply io appeals, [p. 676, col. 
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Ardha Chandra Rai v, Matangini Dassi, 23 0. 823; 
12 Ind. Dec. (N. B.) 217, Balaram Bhramaratar Ray 
v. Sham ‘Sunder Narendra, 23 ©. 526; 12 Ind Dec. 
(N. 5.) 850, Dadabhai Jamsetji v. Maneksha Sorabji, 21 
B. 552; 11 Ind Deo. (s. s.) 370, Gopisetti Narayana- 
sawmi Naidu Garu v. Tallanraju Vencatasubbarayudu, 
9 Ind. Gas. 642; 9 M, L- T, 316; (1951) 1M. W.N, 
233, Madhuban Das v. Narain Daas d A. L. J. 397 at 
p. 400; 29 A. 585; A. W. N. (1907) 155, Narain Singh 
v. Bikram Singh, 11 Ind, Cas, 814;8A. L. J 193, 
referred to, | i 

Appeal againstthe order of the Distri st 
Juiga, Chittagong, dated the 10th Jaly 
1920, afirmirg that of the Subordinate Judge, 
Chittagong, dated the 3rd Marah 1920. 

* Dr. Dwarka Nath Métier and Babu Manindra 
Nath Banerjee, for the Appellants. 

Babu Narendra Kumar Das, for the Res- 
pondent, 

JUDGMENT.—-This appeal js directed 
against au order of dismissal made' on an 
application for execution ofe decree against 
a surety, -Tha desree was made by this 
Court on the 23rd January 1917 in a firat 
appeal in a suit valued at more than Rs. 5,000. 
It is plain that an appeal against an order 
in execution of such a deiaree lies not to 
the Distries Judge butto this Court. The 
order of the Subordinate Judga was made 
on the 3rd Mareh 1920, and an appeal was 
presented to the Distriet Court on ‘the Ist 
April 1920, The District Judga dismissed 
the appeal on the 10th July 1920, There- 
upon the present appeal was lodged in this 
Court onthe lith September 1920 against 
the order of the Distrieb Judge whereby he 
had affirmed the order of the Subordinate 
Judge. No preliminary objection was taken 
to the appeal presented to the District Judge 
and nobody discovered that the appeal was 
incompetent.’ Indeed, in this Court. also, 
the point was not mentioned till tha res- 
pondent was called. upon to’ auswer the 
argument advancel on behalf of the appellant. 
Ib is plain that the order of the District 
Judge was made without jurisdietion and 
that this Court must now sek aside that 
order and substitute therefor the order whieh 
should have been made by the ‘ District 
Judg», namely, an order thai the memo- 
randum of appeal presented to the Distriet 
Judga be returned to the appellant for 
presentation to this Oourt, This is the 
eourge which waa adopted in Banjtt ‘Missir . 
vy, Ramudar Singh (1), There. is this 


e 16 Ind. Cas, 940; 18 C. L. J. 7% 17 GW. Ni 
1 6, b S , . * , 
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difference, however, between that ease and 
the present, namely, that there the lower 
Appellate Court had modified the order of the 
primary Court, while here the lower Appellate 
Court has affirmed the order of the Court of 
first in&tanee. This sircumatanee, however, 
does not affest the position, and the learned 
Vakil for the appellant has suggested thaf, 
as the memorandum of appeal presented in 
the Court cf the Distriet Judge is now in this 
Court, it may be taken to have been presented 
here after its return by an order of this 
Court. This, we think, is reasonable. The 
memorandum of appeal will, therefore, be 
taken to have been pressnted to this Court 
on this day and an endorsement to that 
effect will be made on the memorandam by 
the Registrar. 

No question of Court-fees arises; but we 
have to consider the question of limitation. 
It is, we think, sufficiently obvious that this 
ia a fit case for the exercise of our disore: 
tion under seation 5 of the Indian Limita- 
tion Act. It has been ruled that in the 
exersise of that diseretion in regard to an 
appeal, tte Oourt may well be guided by 
tbe provisions of sestion 14, whieh does 
not in terms apply to appeale, hesause appeals 
ure governed by seetion 5 which has a 
manifestly wider s60re. This view was 
edopted by this Court in the eases of Ardha 
Ohandra Rat.v. Matangini Dassi(2) and Bala- 
yam BhramaratarRay v. Sham Sunder Narendra 
(3). A similar view was adopted by the 
Bembay High Court in Dadabhai Jamset t 
v. Maneksha Sorabjt (4), by the Madras High 
Court in  Gapisetti Naratnswamt Naidu 
Qaru v, Tallanrajs Vencatasubbarayudu (5) 
and by the Allababad High Court in Ma-hu- 
ban Das v. Narain Das (6) and Narain singh 
y. Bikram Singh (7). If the period between 
the presentation of the appeal inthe Court 
of the Distriet Judge and the order for 
return made by this Court te dedueted, 
the appeal now lodged in this Court is within 
time. The proper course to follow in these, 
sireumetances is that stated in Ranjit Missir 


(2) 28 C. 325; 12 Ind. Dec (x. s.) 217. 
(3) 33 C. 526; 12 Ind Dee (x. pe 
(4) 21 B. 562; 11 Ind. Dec (N s. 
(2 a dues Cas. 642; 9M. L., T. UE eit) 1 M. 
Ww, N. 
: (aA. L.J. 397 at p. 400; 29 A. 635; A. W. N- 
(1907) 1 
(7) 11 Tna: Cas, 2s 8 A. L, J. 198. 
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v. Ramudar Singh (1), namely, to allow the 
appeal, to diseharge the order of the Distric’ 
Judge, to resord on the memorandum of 
appeal presented to that Court an order of 
return for presentation to the proper Court 
to be signed by the Registrar and finally to 
regard the memorandum as presented in 
this Oourt on this day. The memorandum 
wil now be registered as an appeal from 
en original order against the order of the 
Subordinate Judge passed on the 3rd‘March 
1920, and, in thé exereise of the di:cretion 
vested in the Oourt under seetion 5 of the 
Iodian Limitation Act, we hold that the 
appeal so registered i3 in time.. . The paper- 
book will be prépared and the appeal heard 
iu due eouree as a nrak appeal. We order 
acsordingly. 

As the objestion to jarisdiction was not 
raised in the Court cf the Distrist Jndge 
and as the point was not taken in this 
Court tilla late stage of the argu nent, we 
direet eash party to pay his own eosts bath 
here and in the Court of Appeal below. 

The appellant. will file a vakalatnama in 
support of the appaal now lodged in this 
Court. 


N. H. Appeal allowed. 


LAHORE HIGH COURT. 
SECOND Oivin a preau No. 457 of 19.8. 
May 12, 1921, 
Presents :—Mr., Jane Brondway and 
Mr. Justise Wilberforee. 
Musımmat SHANK ARI-~ DEPENDANT — 
APPELLANT 
tersus 
JO DH A —PrAINTIFF—R £8 PONDENT. 
Specific Relief Act (I of 1877), s. 42, proviso— 
Person in joint qossession with another —Declaratory 
suit that other person has lost his interest iw prop- 
erty, whether maintainable. 4 
“A person in joint possession with another cannot 
sue for a mere declaration that the other person 
has lost his interest in the property and i not 
entitled to remain in possession because ins such 
a case the plaintiff can and should sue for exousivo : 
possession [p. 577, col. 1.] 
Abdul Ghafur v. Mehr-un- -nissa, 4 Ind. Cas, 856; 101 
P. R. 1909; 173 P. W. R. nii referced ta. 
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Vel LEWIH] — — —— 
SATIS CHANDRA GHOSH V,IKALIDASITDASI. 


Sseond appeal from the decree of the Dis- 
trict Judge, Hoshiarpur, dated the 2nd Novem- 
ber 1917, affirming that of tha Subordinate 
Judge, Second Class, Hoshiarpur, dated 
15th February 1917. 

Mr. Deo Rai Sawhnsy, for the Appellant. 

‘Mr, B. D. Qureshi, for tno Respondent, 

JUDGMENT.—In the suit giving riae to 
this app2al Jodha, son of Wazire, sought to 
obtain a declaration to the effset that, 
owing to her unohastity the  defandant, 
Musammai Shankri, widow of Newap, had 
lost her. life estate in 187 kanals 2 marlas 
of land, and, therefore, was not entitled to 
retain possession thereof. The Conrts below 
have held that the plaintiff being in joint 
possession was entitled to bring a declaratory 
suit. They also ,held that the defendant had 
bacome  unsha:te and the plaintiff was 
awarded a deerea for the deslaration 
prayed for. 

‘Musammat Shankri has now soma up to 
this Court in second appeal through Mr, 
Dev Raj Sawhney, and it has baen contended 
that the appellant 13 in sole possession of 
about 23 kanals of the land in suit ani in 
joint possession of the rest, On the 
authority of Abdul Ghafur v Mehir un nissa 

' (1), Mr, Davy Raj eontendsd that ths cut for 
a. declaration did not lie, Ia this 
agree. The plaintiff wuo is in joint posse: 
Bion of a greater portion of this land could 
arid should sue for exclusiva possession if his 
allegations as to Musimmat Shankri's un- 
chastity are corraet It.is claar that the 
objeet of bis suit is to dispis s: Mu amnat 
Shaokri of the lad of wher s39 is 
‘in sols possession aod thas of wish she 
is in join’ posrassioa with nim, Mr. 
Kareshi, on behalf of tha ra pondeat, argsi 
that be should be allowad to amaad his 
plaint at this staga. As, howsver, this 
point was raised by. the defendant 
from the vary oataet, wa do not think 
wa would ba juinfiet in alliviag tae 
amendment prayed for a° tnis lab: stage 
of the prosee (ings. 'Wa would nota tnat 
the jadgment of the learned D siec: Jadgs 
is unosatisfastory ioasmush as neither of the 
points raisad bafore him have baan dissussed. 
He appasars to hava acsajied tha saonelusjiona 
&rrivadat$ by the [rial Jourt without aay 


inleo:2!en: exauirstiaa of t13 avideisa or ` 


the law. 
(1 4Tud, Cas, 838; 10,2. 8,1023; 073 P, WAR, 1999, 
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The appeal is accapted and the suit dis: 
missed with eosts throughout. 


N. H, 
Appeal acceptet. 


. OALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DeogxE No, 195 
or 1919, 
July 15, 1921, 


: Present:—Jastiee Sir Asutosh Maokerjee, KT., 


and Mr. Justica Buckland. 


“SATIS CHANDRA GHOSH—Darenpayt— 


APPELLANT 
versus 
KALIDASI DASI—~Responpest. 

Parda-nashin lady, transactions with-—Principles ap- 
plicable-— Persons standing im relation of personal con- 
fidence— Absolute strangers Independent and competent 
advice, what is—kamily settlement— Consideration — 
Pleading — Fraud —Variance between pleading and proof 
— Plaintiff, position of. 


All transactions with parda-nashin ladies fall 


_broadly into two groups, namely, first, cases where 


the person who seeks to hold the lady to .the 


wards her in a fiduciary character or some re- 
lation of personal confidence; and, secondly, ‘cases 
where such person was an absolute stranger 
and dealt with her at arm’s length. In the 
former class of cases, the Court will act with 
gre4& caution and will presume confidence put and 
influence exerted: in the latter class of cases, the 
Court will require the confidence and influence to ba 
proved intrinsically, The fairness of the bargain is 
the crucial test [p. 681, col. 1; p. 682, col. i.) . 

The Court, when called upon to deal with a deed 
exocuted by a parda-nashin lady, must satisfy itself 
upon the evidence, firat, that the deed was actually 
executed by her or by some person duly authoriaetl 
by her, with a full understanding of what she w 
about to do: secondly, that she had full knowledge 
of the nature and effect of the transaction iuto 
which she is said to have entered: and, thirdly, that 
ghe had independent and disinterested advice in the 
matter, [p. 680, col, ¢; p. 531, col, 1,] 


Mariam Bibee v. Muhammad Ibrahim, AS Ind, Cas 
561; 28 C. L. J. 306 at. p, 367, referred to. 


(Caselaw considered.) 


The. circumstances under which a parda-nashin 
woman agrees to transfer property in which she is 
interested must be carefully examinedin order to 
ascertain that she had independent advice and that 


' tae- lady had suffioient intelligeuce to understand the 
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relevant and ‘important matters, that she did’ under- 


stand them as they were explained.to her, that 
nothing was concesled, and that there was no undue 
influence or misrepesentation. [p. 5-2, col. z.] 

It is not necessary to insist upon a test which 
depends upon a clear understanding of each detail of 
& matter which may be greatly involved in legal 
technicalities; it is sufficient that the general result 
of the transaction should be understood and that 
people disinterested and competent to give advice 
should, with a fair understanding of the whole 
matter, advise the lady. [p. 68%, col. 1.] 


Independent and competent advice does not mean 
independent and competent approval: it simply means 
that the advice should be removed entirely from the 
suspected atmosphere; and' that from the clear lan- 
guage of an independent mind, free from taint of 
interest, the party acting should know precisely the 
ae and consequences of the transaction. [p. & 7, 
coh ?, 

The absence of advice would not by itself neces- 


` sarily vitiate a transaction, if it is otherwise. estab- 


lished to be righteous, that is, such as a right-minded 
person might be expected to do [p, 688, col. 2.] 


The Court must have regard to the intellectual 
attainments of the lady concerned and will naturally 


` be disinclined ‘to set aside’ the deed where she is 


proved to have been of business habits, to have: been 
literate and to have possessed a capacity to judge 
for herself, [ p. 582, col, 2.) 

The above are only general principles. "There is a 
great fear of failure of justice, if they are moulded 


' into inelastic formulas or orystallised into inflexible 
rules 'and treated as of universal application, regard- 


. ~ 


"Lion, 


ga 


less Of the special: facts and surrounding -ciióum- 

stances of the concrete case requiring adjudica- 
583, col. 1.4]  . ; 

Whenever any person derives a benefit under a 


‘deed, if any confidential or fiduciary’ relatión sub. 


sists between the parties, the Courts so far presume 
against the validity of the instrument as to require 
some proof, varying in amount according to circum- 
stances, of the absence of anything approaching to 


" imposition, overreaching, undue influence or uncon- 


sclonable advantage, [p. 584, col, 7.] 
Ifa confidence is reposed and that confidence is 
abused, Courts of Equity will grant relief ' Equity 


demands in such circumstances the most abundant 


good faith uberrima fides in the transaction between 


‘the parties, There need not necessarily be mis- 


| Yepresentation by one party to the other to invalidate 


- 


' the deed; if there is any concealment of a material 


fact, any failure to disclose material information or 
any just suspicion’ of artifice, equity will interpose 
and pronounce the transaction void and, as far as 
possible, restore the parties to their original right. 


Lp. 688, col, 2.] 


Although in a deed of family settlement the Court 
Bhould not scan with much nicety the quantum of 
consideration, yet to make the compromise of any 


"value the parties must be at'arm’s length, on equal 


terms; with equal knowledge and with sufficient 
advice dud protection. - [p. "89; cols, & 2,] 


A family arrangement to be operative muat be 
withoul fraud ib would nol be supported if founded 
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on mistake of either party to which the opposite 
party was an accessory, or if either party has - been 
misled by the concealment of material things. for 
the essence of the matter is mutual communication 
of all relevant circumstances, (p. 58¥, col. 2 ] 


(Case-law considered.) 


The determination in a cause should be founded 
- upon a case either to be found inthe pleadings or 
involved in or consistent with the case thereby made 
[p 592, col 2.] 
Every variance between pleadings and proof is not 
fatal: the Court must carefully consider whether the 
objection is one of form or of substance. [p. 680, col, 
2;p 5 1,col 1] 
When a plaintiff impeaches a transaction on the 
. ground of fraud, the facts which constitute the 
alleged fraud must be distinctly, specifically and 
accurately stated; for, it is only fair play between 
manand man thatthe defendant should know what 
is charged against him. A charge of fraud must be 
substantially proved às laid, and when one kind: of 
fraud is charged, another kind of fraud cannot, upon 
failure of proof, be substituted for it, [p 6&0, cols, 1 
& 2 . 
Per Buckland, J.—In a case of fraud, it will not 
suffice to find fraud otherwise than -as alleged on 
‘behalf of the plaintiff, and even should ‘the Court 
find that fraud was practised, if such fraud is other 
than the fraud alleged, the defendant is entitled to 
have the suit dismissed. This is a proposition which 
may be applicable in' cases between man and man 
or where a qurda-nushin lady is not concerned But 
where a parda-nashin lady is involved, other rules 
have to be applied and conformity with them has to 
be established, [p. 69z, col. 2; p. 5:8, col, 1.] 


Appeal against a desree of the Sub: rdi- 
nate Jucge, Howrah, dated the l5th July 
1919. " 


Mr. T. C. P. Gitbons (Advoca!e-Gentral), 
Babu Jogendra Nath’ Mookerjer, Dr. carat 
Chandra basar ard Babu Fares Nath Mookerjee, 
for the Aprellant. . 

De, Dwarka Nath Mitter, Eabus Manindra 
Neth Banerjee, Narendra Krishna Bosu and 
Hama £ros.d Mookerjte, for the Respondent. 


JUDGMENT. 

Mocxerser, J.—The subjeet- matter of tke 
litigation whieh hes sulminated in the pre. 
Bent appeal is an estate of considerable value 
left by cne Kedar Nath Ghose who died 
intestate on the 7th Oetober 19 5, The 
fcondation of the fortune of tke family was 
laid by his father, Govinda Chandra Ghorh, 
who executed a Willon the 21s: August 1905 
which was registered, Lut wes rot pr bated 
alter his death on the 9th Novenber 19.3, 
The 1elatior ship of the members of the joint 
family «cmposed of the deccendants of 
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- Govinda Chandra Ghose willappear from the 
following genealogieal table: i 


GOVINDA OHANDRA GHOSE 
died 9th November :913, 
| 








o | | P 
Ambika Kedar Nath — Moti Lal Satis Chandra 
Charan Ghose, Ghose, Ghose, Ghose, 
died i886 died 7th died 1885, — defendant. 
Musammat October 
Kusnni 1916, 
Kamari, Musammat 
Kalidasi, 
Nagenbala plaintiff 
( ) 
Nalinibala, Mab ae 
Radharani, Umasasi, 


Gavinda Chandra Ghosh had four sone, 
Ambika Charan and Moti Lal who died in 
his lifetime, and Kedar Nath and Satis 
Chandra who survived bim. When Kedar 
Nath died, he left him survivizg his brother, 
Satis Chandra, his widow Kealidasi, his 
widowed daughters Nalinibala and Ohinabala, 
and two. granddanghters, Radharani and 
Umasri. The widow, Kalidasi, had two bro- 
‘thers Kamini and Rijkumar, and was the 
daughter of a family of Daotis whose genea- 
logical table is set out below: 


KEDAR NATH DEOTI. 





i 
Kamini, Kalidasi, plaintiff, € 


Shortly after the death of Kedar Nath 
Ghose, a partition deed was exeanted on the 
Ath November 1915 between his brother Satis 
Chandra and his widow Kalidasi, and thedosu- 
ment was registered on the 8:h Desember 
1915. On the 28:h June 1916 the widow 
instituted the present suit for eancellation of 
the partition deed on the ground of fraud 
and unfairness, for declaration of exalusivo 
title to a bard ware business, its assets and 
the properties aequired from its income, for 
declaration of j int title to other propartias, 
for pariition and aceounts, and for incidental 
reliefs. The defendant deniad ali the material 
allegations in 1e plaint, rapelied the imputa. 
tion that the partition dead had not baen 
fairly obtained, asserted. that the properties 
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elaimed as exelusively owned by the husband 
of the plaintiff renlly formed part of the joint 
family estate, and repudiated all liability 
to render accounts. On these pleadings, 
the following issues were framed and set 
down for trial : 

l. Has the plaintiff any causa of action ? 

2. Onn the suit procead without ad valorem 
Court fees being paid on the value of the 
entire properties in suit ? 

3. Is the suit bad for non-joinder of 
parties ? 

4. Wasthe deed dated the 4th November 
1915 read over and explained to the plaintiff 
and was it understood by her? Was it exe- 
cuted by her with free wil and sonsent?P 
Or was it obtained from her by fraud as 
alleged in tbe plaint? 

5. Was Kedar Nath Ghose the sole owner 
of the Karbar at 78, Clive Street, Calcutta ? 
Or, did it belong to his father Govinda 
Chandra Ghose, and was inherited, on his 
death by his two sons Kedar and Satis? Was 
it their joint property? 

6.. Was the bouse at Benar3s the joint 
property of Kedar and Satis? What is the 
plaintiff's share in it? 

7. Did the plaintiff's husband" purchass 
the garden at North Bantra/from the widow 
of Bellilios in benam: of the defendant? 

8, Is the suit barred by the'principles of 
estoppel, acquiescense and waiver P 

9. Was the manufactory at Bantra an 
independent Karbar? Or, did it form 
ose Karbar with the Karbar at 78, Clive 
Street ? 

10, Is the defendant Hable to render 
ayounts of the Karbar at Bantra and of 
the Karbar at 78, Clive Street? If so, for 
what period. 


After a profracied trial, the Subordinate 
Judge deereed the suit in part. He held on 
the fourth and eighth issues that the deed 
had been exeeuted by the plaintiff under 
ciraumstanees whieh made it inoperativa 
against her as an illiterate parda nashin lady, 
and that there was no question of estoppel, 
asquiescencae or waiver. He also held, upon 
the fifth, sixth, seventh and ninth issues, 
that the hardware business at 78, Olive 
Street which stood in the name of Kedar 
Nath Ghose was an aneestral joint family 
coneern, that the smithy and manufactory in 
the family dwellimg house at South Bantra 
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in the District of Howrah was rot an inde- 
pendent businers, that the lands and Fousea in 
Caleutta and Benares had been acquired 
with joint funds and formed part of the 
family estate, and that the garden at North 
Bantra purchased from Bellilics must be 
ineluded in the same eategcry. He further 
beld,on the tenth itsue, that the defendant, 
who was in charge of the business at 78, 
Clivé Street ard at South Bantra, was bond 
to rerder aceounís frem tke date of the death 
of Kedar Neth Ghcse. On these findings, 
the Subordinate Judge has set aside the 
partition ceed, declared tbat all tke prop- 
erties in suit were jointly owned ard porsers- 
ed in equal shares by Kedar Nath Ghose 
and Satis Chandra Ghosh, and directed 
partition and scecunta ; he has alo ordered 
the parties to bear their respective costs, 
Neither the plaintiff nor the defendant is 
satisfied with this desicion, as the latter has 
appealed ard the former has preferred a 
memcrandum of eross-objesticns. The sub- 
stantial questicn argued cn tke sppeal relates 
to the validity .of the partition deed; the 
principal pcint raised in the memorandum 
of eross-objeetions refere to the true ebaraster 
of the properties slaimed by the plaintiff as 
the separate acquisitions of her husband, 
Neither the. memorandum of appeal nor tke 
memorandum cf ercsgohjeeticna Lore ade 
quate Conrt-fees, and the Conrt was called 
upon to decide the, point Guring the course 
‘of the arguments. Haeh memorandum bcre 
a Court-fee of Rs, 10 orly; this was plainly 
inatequate, Tke defendant-appeilant had 
obviously antisipated the objection and had 
made a rote cn his memorandum at the time 
of pretentation to the followirg effest: “The 
suit was valued at Hs. 1,21,360, The apreal 
is for a deolaration.” This note must have 
been recorded in. view of clause 17 (2:2) of 
Sehedule 11 of the Oonrt Fees Act, 1870, 
wbish provides that the plaint or memoran- 
‘dum of. appeal in a cuit to obtain a deelara- 
tory decree where ro consequential relief is 
prayed must bear a Oourt-fee of Rs, i0, But 
the plaint in the prerent case was unqueetion- 
ably not a plaint in a tnit of thie description 
ard bore a Cturt-fee cf Rs 1,187 8.0. The 
. memorandum of appeal also eculd not ke 
treated as a memorandum in a snig of that 
mature ; indeed, the appeal itself was not in 
errenea for a gure declaration. The Trial 
Covrt bad cazcelled the partition decd, Ead 
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determined tbe question ofi:title to the prope 
erties, bad directed partition cf all the 
properties in suit, and had rendered the 
defendant lieble for sscounis. An appeal 
direeied against a decree so comprehensive 
in scope, cen, by ro streteh of language or 
recourse to legal] fiction, be deseribed as an 
appeal for a declaration, even if we were to 
asstme that an appeal, which really seeks 
nothing beyord a declaratior, in a suit. other 
than a suit for a pure declaratory decree 
without sonsequentisl relief, was ever intend- 
ed to te included within clause 17 (idi) of 
Sshedule I] of the Oourt Fees Act, 1870. 
Similar remarks were applisable to the 
memcrandum of c:ors-objewicns. The apvel- 
lant end resprndent were con-equent]y oalled 
upon to value the reliefs sought in the appeal 
and by way of erors objeotione, respectively. 

It is not necessary to set out the deta'ls of 
the csleulations made Sor the purpose cf 
valuation; suffice to state that, as a result 
of this investigation, tt was found that the 
appellant and respondent were Jiahls to pay 
Re. 1,105 and Res. ¿25 respeotively, as deficit 
Conrt-fees on the memorandum of appeal and 
the-memo:andum of cioss-objeations. It was 
alco found that the fee paid ad valorem on the 
plaint in ihe Court below was insufficient and 
that an edditional sum of Rs. 145 was levi- 
able on that sceount, from the plaintiff. re- 
spordent. The appellant duly paid the deficit 
Court-fee and thus regularised tho mamoran- 
dum cf appeal. The laintiff.respondent 
raid the additions) sum leviable on the plaint 
but rot the deficit Court-fecs required to 
validate the memorandum of cress objections. 
There is conseqnently, no valid arcas-objeetion 
which may te eorsicered by the Court, and 


the men orandum must be rejected. -The 


arguments on both sices have thus sentered 
round what is the root question in this ease, 
namely, the validity of the partition deed 
taken by the appellant from the respondent. 
Before, however, we investigate the ciraum- 
stances which led up to the execution of the 
deed, we may usefolly recall the well- 
established cardinal pri: ciples now reaognised 
as applicable to a case of this description, 
where the Court is called upon to throw a 
protestive cloak upon a parda nashin woman 
who is unable to proteat herself. i 

It is well-settled that the Court, when 
salled npon to deal with a deed execated by 
a parda-n2shin, lady, must (satisfy itself upon 
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the evidence, firsti that the dee] was actnally ` 
executed by ber or.by some. person duly 
authorized’ by her, with a foll understanding 
of what she was aboutrto do; secondly, that 
she had fall knowledge of the nature and 
efast of the tranzastion into which she is 
said “to have entered; and, thirdly, that 
she had independent and disintere-t»d advice 
in, the matter. The loading judicial desisions 
whish recognise these prinsipales are 
sollected in the judgment of this Court in 
Mariam Bibee v. Muhammad Ibrahim (1), and. 
on examination they will be; found to fall: 
broadly into two groupe, namely, first, sages 
where the person who seeks to hold tha 
lady to the terms of her deed is ona who 
stood towards herina Sdusiary eharactar or 
in some relation of p:rs»oal confidense; and, 
sesondly, eases where the parson who geeta to 
enforee the deed was au absolute etranger 
aud dealt with her at arm’slangth, In the 
former elass of. oases, tha Court will act 
with great cantion aud will presume cone, 
fidence put and influence exerted; in. the. 
latter slasa of cisas, the: Court will requira- 
the cinfidenes and inflaense to ba proved 
intrinsieally. This ig a fundamental dis. 
bination which does not appsar to have baen 
always kept.in. view, with tha result that 
observations made in the one class of cases 
hava besn applied withont ss:utiny to the: 
other elass:. of cases. Il!ustrations of the 
sonfusion. which has resnited from this 
failare to discriminate bsatwesn tha two 
ela:ses of cases, are furnished by thy 
deaisiona in Ranee Usmut Koowar v. Tayler (2), 
Tayler v. Ranse Asmedh Koonwar (3). Soondur 
Kooma:ee v, Kishoree Lal -4), Ran Pershad v. 
Ranee Phoolpuitee(5), Kanai Lal v, Kanini Debi 
(6), Manohar Das v. Bhagabati Dasi (7), Armut» 
oontssa Bebee v, Alla Hafiz'8), Rosp Narain Singh. 
v. Qugadhur Pershad Narain(9), &^annalal Seal 
v. Srimatt Bam sundari Dası(10), Dooles Ohand. 


(1) 48 Ind. Cas, 561; 28 C. L, J, 303 at p. 367.. 
(2) -2.W: R3307. 

(8) 4 W. R. 86. 

44) OW: B. 246, 


— 


(5) 7 W. R. 95. 

(6) LB. L.R. O. C. J.) Btn; 1 Ind. Deo in. s.) 302.. 
(7) 1 B. L. R. (O. 0. J.' 28. 3 Ind, Dec, (Nn. s.) 301, 
18) 8 W: BR. 468. ,- ; 

(8)9 W.H.20 . — , T 

(10) 6 B, L. R. 732, n 5 
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v..Oomda Khanum(11), Bibee Rukhun v. Shathle 
Ahmed Bossein (12), Khas Mehal v. Adminie 
trator-General of Bengal (13); Nistarins Dasi v. 
Nundo Lall(14), Keehab Lal v. Radha Raman 
(15), Badéatannessa Bibi v. Ambica Oharan 
Ghose (16), Bhuban Mohini Dasi Ve 
Garalakshmt Debi (17), Pekart Lal v. 
Habiba Bibi (18), Achhan Kuar v. Thakur 
Das (19), Hakim Muhammad v. Nari- 
ban (20), Sumauddin Gnolam Husein v. Abdul 
Husein (21), Tamarasherré Sivithri v. Mara. 
nat Vasudsvan (22), Mahadevi v. Naelamani 
(23), Latchemy. v. Lewcoc' (24), Ohellummal v. 
Garrow (25), Narsummall v. Lutchmana (26). 
References may als? be made in this eonnec- 
tion to the two desizions of the Judicial 
Committee in Moonshee Busloor Huheem v. 
Shumsoonnissa Begum (27) and Gereeh Ohunder 
Lahoree v. Musammat Bhuggobutty Debia (28), 
In the former sasa, where the transaction 
was between a husband and a wife, their 
Lordships observed that the burdea of 
proving the reality and bona fides of the 
purehases pleaded by her husband was prap- 
erly thrown on him. In the la*ter ease, 
whish was one of a death-bed gift in favour 
of tha donor’s brothera in.their wives’ names 
to the exclusion of her husband’s adopted 
son, their Lordships pointed out that the 
Judicial Committse and the Courts in India 
had always bsen careful to sae that desds 
taken fron parda women had been fairly 


(11) 18 W. R. 23*, ; 

(12) 22 W. R, 443, i 

(19) 5 0. W. N. 505. 

(14) 26 C. 391 at p. 918; 3 C. W. N. 670; 13. Ind, 
Dec (xN. 8.) 1171. 

(15) 20 Ind. Cas. 717; 17 C. W. N. 991. 

(16) 23 Ind. Cas, 401; 18 C, W. N. 1188. 

(17) 82 Ind. Cas. 119; 19 O. W. N. 1330, 

(18) 8 A. 267; A. W. N. (1886) 81; 6 Ind, Dec, 


N. B.) 58. 
.(19) 17 a. 125; A, W. N. (1895) 24; 8 Ind. Dec, 
(x. 8) 496. 
v0) 20A. 447, 2 C. W, N, 645; 25 L A. 187; 7 Sar, 
P. 0. J. 358;,9 Ind. Dec (N, s.) 817. P. C.). 
(21) 31 B.165; 8 Bom L. R. 78]. 
(22) 8 M. 215; L Ind. Dec. (N. s.) 705. 
(23) 20 M. 269; 7 Ind. Dee (N. e) 191. 
(24) (1800) 1 Strange N: c ). 26 at p. 80; 5. Ind. 
Dec. (0, s ) 14. 
(25) (1812) 2 Strange (x. c.) 1; 8 Ind Dec. (b.s, 
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. (28) (1829) 1. Strange (x. c.) 812; 5 Ind. Dec, 


(o, 8,) 165 i 
(27111 M. L A 651.86 p. 586; 8 W. R. P. C, 3at p. 
5; 2 Suth. P. O. J, 59; 2 Sar P. C. J. 259; 20 E. R. 208. 
(28) 13 M.I. A. 410at p 43l; 14 W.R: P.O 78; 
2 Suth. P. C. J, 339,2 Bar. P. O, J. 579; 20 E. R, 607, 
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taken and that the party ezesuting them had 
been a free agent and duly informed of what 


she was about. ` The sabstanes of the matter ` 


then is that the fairness cf the bargain is 
the crucial test, This prineiple runas through 
the later desisións:óf the Judisial Committee, 
though the rule is more specially enforsed in 
cases where a,fiduciary relation involving 


trust’ and eonfidenee is shown to exist; 


Syud Fuezul Hossein v, Amjud Ali Khan (29), 
Ashg:r Ali v. Delroos Banoo Begum (30), on 
appeal from Delroos Banco Begum v. Nawab 
Syud Ashgar Ally. Khan (8 ), Aseetunnissa 
v. Bagur : Khan (32), Tacoordeen Tewarry v. 
Nawab Syed Alt Hossein Khan (33), 8udtsht Lal 
v. Musammat Sheobirct Koer (3), Mahomed 
Bulsh-Ehan v. Hossent Bibi (35), Amarnaih 
Sah v. Achan Kuar(z6), Deo Kuar v. Man Kuar 
(37), Hakim Muhammad v.Najibon!20), Annoda 
Mohan Rat v. Bhuban Mohini Deb: (88), shame 
bati Koeri v. Jago Bibi(39), Ismail Moosajee Mook- 
erdam v. Hafiz Boo (40), Kishori Lalv. Chuns Lal 
(41), Muhammad Kamil v. Imtias Putima (42), 
azad Busanan v.: Abid Husain Khan 
(43), Kali Bukhsh Singh v, Eam Gopal Singh 


: (29) 17 W.B.623. i 

(80) 8 0. 324; 8 Sar. P. CO, J, 749; 8 Suth. P. C.J, 
dekek; 2 Ind. Jur. 601: 1 Ind. Deo. (x. s.) 701 (P. O.). 

(31) 16 B. L. R. 167; 28 W, R. 4:8, 

(aa) 11. A, 192; 18 B. L. R, 427; 21 W, E. 840,3 
Sar. P, C. J. 868 (P. C.). 

(84) 8 I. A. 39; 7 C. 245; 4 Sar. P, C. J. 222; 5 Ind. 
Jur. 270; 8 Ind, Dec. iN. s.) 707 (P. O.). 

(35) 16 I. A, 81; 15 C 684; 12 Ind. Jur, 291; 5 Sar, 
P. O. J. 175; 7 Ind. Dec. in, 8.) 1040 (P. CO). 

(36) 19 J.-A. 196;.14 A. 420; 6 Sar, P. C. J. 197, 7 
Ind. Dec. (N. $.) 687 (P, OJ, 

! . (37) 21 L A. 148; 17 A, 1; 4 M. L. J. 272; 6 Sar. P. 
0, J. 489; 8 Ind. Dec. IN. a.) 325 (P. O.). 

(88)98 LA. Ti; 28 C. 546; 11 M. L. J. 164; 5 C. 
W. N. 489; 3 Bom, L. R. 886; 8 Sar. P, O. J, 68:P. O.). 

(39) 29 L A. 12729 C. 749; 6 C. W. N. 682,4 
Bom. L. R. 444; 8 Sar RB C. d. 804 (P. C.', 

(46) 38 I. A. 86; 83.0. 773; 30. D. J. 494; 8 Bom. 
L. E, $79; 10 Q. W. N. 570; 16 M. L. d. 166; 3 A. L. 
J, 853, 1 M. L. T. 187 (P. O.) 

(4')11Ind Cas 128 6I. A. 9; 381 A. 116: 9 O. L. J. 

A 172; 5 M. L. T. 58; 13 C. W, N. 870; 11 Bom. L. R, 
196; 19 M. L.J: 186 (P. O.). 

(42) 4Ind. Cas. 457; 36 I. A. 210; 831 A. 557; 10 
9. L. J. 297; 11 Bom. L R. 1210; 14 g. W, N, 59; 19 
M, L. J. 697; 18 0 C. 182 P. 0 ). 

.448 )6 Ind Cas, 197; 89 I. A. 156; ?4 A. 455; 16 
C. L, J. 613; 14 Bom. L. R. 3055; 16 O. W. WN. 889, 23 
.M, L. J. 210; 10 A. L, J. 3864, 12 M. L, T. 861; (1912) 
p.n wW. N, 976; 15.0..C. 271 (P, C. 
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(44), Mahabir Prasad v.- Taj” Begam (45), 
Azima Bibi y Shamolanand (46), Mohammad 
Ali v, Ramzm Ali ‘47), Sunttibala Debt v, 
Dhara Sundari Debt (48), Mati Lal Das v, 
Eastern Mortgage & Agency Oo. Limited (49). 
The essenca of the matter was tersely put 
by Lord Buckmaster. in Sunttabala Debi v, 
Dhara Sundari Dəb? (48) when he stated 
that the circamstanees under which a ‘pare 
da-noshin woman agrees to transer property 
in whieh she is interested must be enrefully ` 
examined, in order to arcartain that she had 
independent adviee and that the lady had 
sufficient intelligence to undérstand the 
relevant and important matters, that she did 
understand them as they were explained 
to her, that nothing was coneealed and 
that there was no undue inflience or mige 
representation. The principle thus en- 
uneiated was adopted as the basis of the ' 
judgment pronouneed by Sir John Edge in 
Matt Lal Das v. Eosiern Mortgage ` 
& Agency Oo. Limited :49), Ib will be 
observed that the Oourt must thus have | 
regard to the intellectual attainments of 
the lady coneerned and will naturally be 
disinelined to set aside the deed where 
she is proved to have been of business habits, 
to have been literate and to have possessed 
a capacity to judge for herself; Sunitabala 
Debi v. Dhara Sundari Debi (48), Mati Lal 
Dos v. | Hasier Mortgage y Agency Oo. 
Limited (49), Mohammud Ali v. Ramean Ali 
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(44) 21 Ind. Cas. 985; 41 I. A. 23; 36 A. 81; 19 C, 
L. J. 172; 26 M. L. J. 121; 18 C. W. N. 282; 16 Bom. 
L.R.147; JG M. L T, 180; (19:4) M. W. N. 113; 12 
A. L. J. 115; 16 O. € 378; 10. L. J. 67 (P, O.). 

(45) 28 Ind. Cas. 642; 19 0. W. N. 162; 27 M. L, J. 
18; ! L. W, 969; 1918) M. W., N. 887 (P, O.). 

(46) 17 Ind Cas 758; 400 878; 17 C. L. J. 808; 17 
©. W. N. 191; 13 M. L.T. 19; (1913) M. W, N. 125; 
T A L.J. 169,16 Bom. L. R. 423; 26 M, L, J, 55 

P, Q.). . 

(47) 58 Ind. Cas 891; 24 O, W N. 977; 70. L. J, 
850; 28 0. 0. 150 P C.). 

(48) 63 Ind. Cas 13): 487, A. 272; 47 O. 178; 37 
M. L.J 4834 71A. L.J. 997: (1919: M. W. N. 821; 22 
Bom L L.Hh?U P.L. RE (P.C.) 2; 24 C, W. N. 297; 
iL Wi27 PO.. 

:49) 61 Ind. Cas, 486; 47 I. A. 265; 4:5 0, W. N, 
265; (1920) M. W. N. 631; 28 M, L, T. 351; 2 U. P. L, 
R. (P: o.) 166 (P. 0:). 
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(44), Sajjad Husain v. Abid Husain 
Khan | (43), Mahomed Buksh Khan v. 
Bossent Bibi (35), Mahabir Prasad v. 


Taj Begam (45), Astma Bibi v. Shama- 
lanand (46), Isma:l Moosaiee Mookerdam v. 
Hofiz -Boo (40), Hodges v. Delhi and 
London Bank Limited (50), Bindubashini Dasi 
v. Giridhari Lal Rey (51), -Alik as Bibi v. 
Rambarcn Shah (59), Bhuban Mohini Dasi v. 
Gajalakshmz Debi (V7), There, however, ace 
only gereral principles, and it eannot be too 
strongly emphasised that there is a grave 
risk of failure of justise, if they are moulded 
into inela.tis formulas or erystallised into 
inflexible rules, and trested as of universal 
applieation, regardless of the speeial faets 
and surrounding eircumstances of the con- 
crete case whieh requires adjudication. 

The ease before us belongs to the first 
class. mentioned above, where tbe person who 
seeks to hoid the lady to the terms of her 
deed is one who stands towards her in & 
relation of personal eonfidenee. Here, he is 
the yoarger brother of her husband. The 
two brothers had lived jointly in amity, 
and Kalidasi who was some years older than 
Satis, was on the best of terms with her 
brother-in-law. On the death cf her hus. 
band, Satis, though younger in age, besame 
ipso fucto the head of the joint family, she 
would tbheneeforth have to livsa under his care, 
look upon him as bis natural proteetor and 
eontinue to repose eonfidence in him properly 
to safeguard her rights This position is 
jn absolute eonformity with the normal 
structure of a joint Hindu family and is 
resognised by aneient texta of Hindu Law, 
Bush as the text of Narada XIII, 28, 29 sited 
by Jimutavahana in his Daysbhaga, Chap- 
ter XI, seetion 1, paragraph 61, whieh provides 
that when the husband is decsased, his kin 
is the guardian of his ehildle:s widow, and 
ib is only when the husband's family beeomes 
extinet or eontains no male or is helpless 
that the kins of her own father are entitled 
to. be her guardians. ie 
and obsolete law, but has been reeognised 
in modern desisions: -Khudtram Mookerjes v, 


Bonwart Lal Roy (53). In snch aircum. 
(50) 28 A. 137; 27 L..A. 168; 3 Bom. L. R. 967; 6 
C. W. N. 1; 10 M. L. J, 279; 7 Sar. P. C. Je 767 


(P. O.). 
(61; 8 Ind Cas 8*0. 12 0. L. J. t15. 
SM Ind. Cas. 186, 12 C. L. J. 357. 
8) 18 C. 584 8 Ind: Dec; (N..8.) 336, . 


INDIAN OASEB. 


[his is not archaie 


5$3 


stanees, the prineiple formulated in. seetidn 
111 of the Indian Evidenee Ast applies, 
vis., that where there is a question as te 
the good faith of a transac'ion between 
parties, one of « hom stands to the other in : 
a position of setive eonfidenee, the burden 
of proving the good faith of the transaction 
is on the party who is in a position of active 
eonfidence. It is an elementary principle 
that whenever any person derives a benefit 
under a deed, if any confidential or fidueiary re- 
lation subsists between the parties, the Courts 
so far presume agairst.the validity of the 
instrument as to require some. proof, varying 
in amount aecording to oireumstances, of the 
absence of anything approaebiog to imposi- 
tion, overreaching, undue influenes, or 
uneonscionable advantage (Story on Equity 
Jur'sprudence, seetion 308-323, referred to 
in Taylor on Evidenee, section. 151). As 
Story puts it, Courts of Hquity do not arrest 
or set aside an act or eontract merely because 
a man of more honour would not have 
entered into it; there must be some relation 
between tbe parties whish sompels the one 
to make a full discovery to the other or to 
abstain from. all.selfish projects. But when 
gush a rélation does exist, Courts of Equity, 
acting upon this superinduced ground, in 
aid of géneral morals, will not suffer one 
party, standing in a situation of which he 
ean avail himself against the other, to derive 
advantage’ from that sireumstanee, for it is 
founded ‘in: a breech of confidence. The 
general prineiple which governs in all oases 
of this sort is that if a eonfidence ia reposed 
and that” eonfidence is abused, Oourts of 
Equity will grant relief, Equity demands 
in fush eireumstanees the most abundant 
good faith (uberrima files) in the transaetion 
between the parties There need not neses- 
sarily be misrepresentation by one party to 
the other to invalidate the deed; if there is 
any conecalment of a materiel fact, any 
failure to dicclosa material information or 
any just “suspicion of artifiee, equity will 
interpose and pronounce the transaction void 
and as far as possible restore the parties 
to their origins! right. Baker v. Bradley 
(54), Bank of Montreal v. Stuart (55), 


(54) (1855) 25 L, J. Oh. 75; 7 De G, M. & G. 597, 
9 Jur, (N. a.) 98; 4 W. B. 78; 109 R R. 245; 44 E. R, 


238. 
(65) (1911) A. O. 12% 80 L. J. P.-O. 75, 108 L, T, 


D 041; 21 T. L. B, 117. à 
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Üoomber, In re, Oóomber v, Coomber (5*).. We 
must: not lose sight, howevar, of the fact 
that the question ia one of substansa and not 
merely'one of: burden of; proof, and whore, 
asin, the: present: esse; evidenss has been 


addoeed by both tha-sontestants in sapport . 


of: their respestive cases aad. the relevant 
facts.are before the Court; the question- of 
burden. of proofda immateria!, and import. 
anca should not be attashed to the question 
oa; whom. the: initi] onus: ley;. see the 
observations of Viscount Haldane in Aun lan 
Lal v. Begam-un niss: (57) and of Sir Lawe 
renca Jenkins in Seturainam Atyar-v. Venkata- 
chalu Gounden (58).. We: must now. deter- 
mine, how thé case before us- stands when . 
teated. in the light of these principles. 
Kedar Nath Ghose, as previously stated, 
died on the. 7th. Ostober 1915. The 
partition . deed now in controversy , was 
executed ori the 4th November 1915, that is, 
a8 the. Sabordinate Judge points ont, . 
twenty-seven days after the death of Kedar 
Nath Ghose and. three cays befora hia 
Sradh caremony had been porformed; but 
the deed was basad ona draft which had 
bean prepared ten days. earlier, on the 25th 
Qstober; when the parties were about the 
middle of the period of mcurning. The. 
provisions'ot tha. partition deed have been. 
sorrestly summarised by, the Subordiaaie 
Judge. The document recites that the 
hardware basiness at 78, Civil Streat as 
well! as. the house at: Benares belonged 
jointly to Kedar:Nath and Satis Chandra 
in 'equal shares and thai the widow gava up 
her claim to those properties asalso to the 
remainder of the.j int estate, in consideration 
of the benefits granted to her, whic mag. be: 
enümerated as follows::(a). Kalidasi~ would 
become absolute-owner of the house-st Banaras, 
as alao the house at Howrah, No. 8,-Kaliprasad . 
Obakrabarti:Lane ; (b) that’ Sa is. woald pay: 
to, Kalidasi: Re.. 40,030 by annaal instal: 
ments of Rs. 2,000 each, the entire sum to. 


TT 
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t 


83) (1911).1.0h. 723: 50'L, J. Ch. 8997 104 L, T. 


AT 
(57) 47 Ind, Cas. 837; 22 0. W. N, 987; 8 L. W. 233 
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61,47 M. L. T. 102; 11 L. W 399; 88 M, L. J. 476; 23«. 
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be ehga? on tha  anses*ral dwelling: 
hausa at 3 and 4 Kalinrasid Ohakrabarti 
Lane; (e) that. Satis would pav, withia three. 
months from tha date of exsautioa of thetdead, 
Ri. 2,090, to: Nalinibala and. Bs. 4,000 to. 
Chinabala; (d)-that Satis wooli pay 
Re, 2.590 on- tha osoazion of ths mtria ga of 
each of the two daughtara of Uhinabala, 
named Radharani and U.uasasi; and (¢) that 
Satis would: maintain Kilidas, her; two 
daughters and the granddaughter, in the: 
family dwelling house, and'if Kalidasi should 
live apart -Satis would psy her Ra, 10- per 
mouth. for her maintenance and after . her 
death Rs. 10 per month for the maintea3anse 
of her two dauzhters Nalinibala, and Ohina- 
bala, The deed recites on tha fase: of it- 
that this distribution. of the. family estate 
gave effest to the intentions of. Kedar Nath.. 
Ghose aa expressed iomediately before his 
dea'h.. Thé case for the plaintiff -is.- that: 
this allagation, which goes to the root of 
the entire transastion, is unfoanded. It is, 
eonsegiently, necessary to investigate: the- 
incidents -whieh ac'ually happened bafore 
the death of Kedar Nah (hose The: 
evidenos: makes it. abundantly elear that. 
Kedar Nath Ghose did intand to maks a. 
testamentary disposition of his properties 
during his.last illne:s, He gave instrue-: 
tions for the preparation of a draft Will, 
whieh was drawa up by one Aghor Nath: 
Maiti. A fair expy was then mada by one: 
Akshay Kumir Goosa. The intended Will. 
war, however, never exeeuted; for when 
the docament was taken to K:dar Nah 
Ghose for signa':ure, it was found that he: 
hai. lost sonssiousness. He never regsined: 
eontciousness and: the end eame immediately. 
afterwards. Worle ha was on his. death.. 
bed, thus lying uneoneoinus; a diseussion 
took place among the pers ns present as 
to what steps migut be. taken to earry. 
out the projected disposition of the esta:e,. 
One Badal Chandra Ghose, a Pleader, sage; 
gested that after the- death of Kedar Nath 
Ghose, a deed of family arrang meat might: 
be executed between Satis Onandra Ghose. 
and Kalidasi, and be forthwith prepared: 
a draft for. sneh a deed. No further steps 
appear : to` have been taken. for soms days 
efter the. death: of. Kedar Nath Grose, bnt. 
on ‘the 25 h Ostober 191», the- deafe of: a 
par ition deed was drawn: up, by onë; Nil. 


_ Mani Bose and. was:,esesuced, ag ewell. by 
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Kalidasi as by Satis Chandra Ghose, 
the basis of this draft, a fir eopy war 
subsequently prspared, and the. partit/oa 
deed. in its final form, waieh is the subjec: 
matter of this litigation, was exeeuted on 
the 4th November 1915, It may bb stated 
here that as K.lidasi was illiterate, her 
name was at the request of Satis, signed 
on: the: draft as well as on the final deed 
by. her daughter Chinabala who, as the 


O3 


evidente shows, is a half crazy girl and: 


herself writes Bangali very impsrfestly, as 
may be sən from an inspestion of tke 
original signatures on the record. The draft 
of the intended Will made by Aghor Nath 
Maiti, the draft of the partition deed made 
by. Nilmoni. Bose, and the partition deed 
as exeeuted and reg stereJ, have baen pro- 
duegd; but the fair eopy of the intended: 


Willand the draft of the deed of family: 


arrangement prepared by Badal Chandr» 
Ghosh have not been produced; there ean: 
ba little doubt, as will presently be seen, 
that. they have been designedly withheld: 
by: the defendant, besause that would have 
materially weakened his case. The draft. 
of the Will ia full of alterations and in» 
terlineations; these were not indieated in 
the paper book placed before the Court, 
and the hearing had to be adjourned, so 
that the Court might be supplied with a 
fresh translation of the deed indisating the 


draft in its original form as also the various, 


alterations and interlineations, An inspes- 
tion of the draft in this form makes mani- 
fest the vital ehanges introdnoed into the 
deed.. This inevitably raises the question, 
whether the draft in its original form, or 
the: draft: as altered, corresponded to tke 
actnal instructions given by Kedar Nath: 
' Ghose.. The Subordinate Judge has held: 
that. the draft in i's original form coatained’ 
the instruc ions given by Kedar Nata Gaore 
before his death, and that toe chauges intro- 
dused into the draft did not form part of those 
inatrustions. I feel no doubt that the view 
taken by the Subordinate Judge is eorrect. 
It. b. needless to détermine, how: far the 
instructions givan by Kedar Nath Ghose were 
voluntary, or how far, in the precarious 
atate of his bealth, he aeted under the 
influence of his brother, The faet ramains 
that to scma at any rate of tha persocg^ 
preeent the terms seemed ungenerous, and 
one of them; Asutosh: Banerjee,4pressedi for. 
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liba al +rartmaa: of his wf: aad ehildren, 
Les 1t b! a-sum d, ha «ever, for nue pres mb 
purpose, that the instrustions wera volun. 
tarily given; shase were aorres:]y reosre:sentel 
by the eanteats of ths drafr as dean uo by 
Aghor Nath Maiti, The ehanges in tha 
dtaft were, ia my ooinion, n^ part of tha 
instrustions ; indsed, it has not bsan definitely 
diaslosed by the defendaat when and by 
whom the ehanges ware made. It wes 
rather doub!fally suzge:ted that ther were 
in the baudwriting of Asutosh Banerjee, 
who was pre:ent in ÜOouri at one stage but 
was not examined. If, now, we compar) 
the draft Will in its original form, a3 repre: 
senting the last wishes of Kedar Nath Ghose, 
with the partition daed in its Gnal form 
w'ich purports to giva eTest to thoss iaten- 
tions, what is the result P [n the original 
drafs Will, wa find that Rs 20.000 was to 
be raid to Kalidasi, in one inst 1 neat: ia the 
partnion deed, wa find tha: tne payment 
was to be spread over ten years; this accords 
with the interlineation. Again, aseordiug 
io the original draft Wil', Kalidasi was to 
take an absolate right in the tw heusas at 
Benares and Howrah; by the parti im deed, 
a life e:tate is conferred on Kalisasi aud 
her two daught-r; this also aseords sith 
the interlineation There is another signifi 
eunt alteration whiah eaanot ba overlooked ; 
wherever in the draft Will, the singular 
word amar (my) cceurred, it has been altered 
into the plural amader (ovr). ín my opinion 
there is ample indication that the draft Will 
was 80 altered, after toe death of Kedar Nath 
Ghceae, that it might ssrve as à draft fora 
partition deel to ba execated by two persons, 


‘namely, Kalidisi and Satis Ohanira Ghosa, 


This als» explains why the fair sopy of the 
Will made by Akshay Kumar Goose and the 
draft deed of family arrangement made in 
&oscrdance therewith by the P.esder, Baial 
Ohandea Ghosh, have: voth been withheld; 
those two dosumenis were in agreement with 
the draft Wili in its orignal form and if they 
had been produced, they would have: some 
pletely demolished the thro y that the. draft- 
Will with el erations repres-n ed the last 
intentions of Kedar Nat" Ghose. This fits 
in fur:ber with the significane eironu stance, 
emphasised by the Subordmate Judge, that 
the-in:ended Wiil of Kedar Nath Ghose was 
never showa to the plaiutiffÜ We may also 
observe that the parttion dead in'jits final. 
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form departs, in at least one partisular, from 
its draft which also sontains alterations and 
interlinsa*ions, namely, that the mainten- 
anse:for Kalidasi and her two daughters at 
Es, 20 per month is redused to Ra. 10 for 
herself and nothing for her daughters until 
her death. Thera is no explanation on whose 
authority, the. alteration in the .draft dead 
of partition was made by Nilmoni Bose who 
has not bean examined oa the plan of 
absence at Waltair. In my view, there is no 
escape from the eonelasion that the partition 
deed, as exeeuted, departs in very material 
partieulars from the true intentions of 
Kedar Nath Ghose as expressed shortly 
before his death, and that as the assent of 
Kalidasi thereto was seacired on tbe untruae 
representation that its provisions sarried out 
the last wishes of her husband the deed 
was in essecce obtained from her by false 
pretences and must on this ground alone 
be set aside. Bat thera are other grounds 
equally weighty, which deatroy the operative 
character of the deed, 


The. sshedu'e to the partition deed sets 
out the ,values of the properties. The 
Subordinate Judge has held it conclssivelg 
proved, by losal investigation and the other 
evidenes  addueed in the ease, that tha 
properties reserved for Satis were gr ssly 
undervalusd, while the two houses given to 
the plaintiff were overruled. "This conclu. 
sion of the Subsrdinate .Judge is amply 
sustained by. the  evidense, and -he is 
undonbtedly right in his view that the 
properties taken by Satis are the cream of 
the estate while those assigned to the plaint. 
iff are the worst of all. It is farther 
important to note that inasmaeh as Satis 
takes under the deed the entire joint estate, 
with the exception of what. is expressly 
given to Kalidasi, it is. an obviously damag- 
ing eircumstance that some Volasb'a prop- 
eriies sre mot mentioned at all in this deed 
of partitior, Upon the question of under- 
valuation, the most. flagrant instanee is the 
value, of the stoek-ia-trade of the hardware 
business and ' the workshop appurtenant 
thereto, whieh is stated in the sched ale to 
the deed to be only Rs. 31.000, bat is now 
shown to b: at least Hs. 10,442, Another 
instante, eqaally striking, is taat of premises 
10. and 12, Reja Woodmunt Street and 
77-2 Olive Street whieh are desaribed ag, 
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worth Rs. 1,001 only; this’ ignores what + 


was well known to Satis, namely, that the 
pries had ben fixed at Re. 20,000 and that 
Kedar had paid Rs. 15,000 in. part payment 
t2.the vendor to satisfy a mortgage on the 
property. A third instanee, iu no way: lesa 


EI 


impressive, ia that of the ancastral dwelling . 


housa whieh was yaloed Rs. 21,000, bat 


has now been found tobe worth Rs 35,726, . 


Itis signifieant that all these instancas of ander- 
valuation relate to properties taken by 
Sabin; on the other hand, the valae of what 
has baen assigned to Koalidasi haw been 
demonstrated to be in faet much Jess than 
the estimated amount, As an inatauca of 
total omission, mention may be made of 


an ineidant whieh is by nc. means creditable. 


to Satis. It appears, that after the death 
of Kedar, he signed the name of Kedar 


and on the 18th Oetober . 1915 withdrew - 


feom the National Bank of India, a sum 
of Ra. 11,200 which 
of Kedar, and dep-sited the sum in his 
own name in the Mercantila Bank of India. 
No mention. was made of this amount in 
the partition deed, 
eireumstansbs, it is impossible to hold that 
tbe defendant observed that "ntmost degree 
of good faith" which his sister in-law was 


entitled to expect from him in his dealings . 


with her, 
prineiples. 
justify the qancellation of the deed. 


.on  well.resogni: ed equitable 


Bat it has been strenuously argued. by - 


the defendant’ that the lady: had the banefit 
of independent advice and eannot eonsequent- 
ly impeach the transaction. In my opinion, 


there is ‘no zolid foundation for this 
sontention, There is no satisfactory evidenea 


to show that Rajkumar Daoti, the brother . 


of Kalidasi, did in faet advise her in thig 


matter, or was abla and willing to give . 
her the requisite. assistance. To enable ng. 


to appreciate the siiua'ion of the parties 


at the time, the suseessive events may ba. 


eonveuiently set ‘out in shronologisal 
order : 

7th Ostober 1915—Kedar Nath Ghose. 
died. 


25th Ostober 1915 —Draft partition -deed - 


Bigned. 


4th November 19i5—Partition deed exe. . 


cuted. 


In the fase of these . 


stood in the name. 


This by itself would manifestly . 


6th Novembsr 1915—Sradh €— i 


Kedar Nath ,Ghose performed, ... 
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22nd November 1915—Hsjkumar bor- 
rowed Rs. 1,001 from Satis, 

8th Desember 19:5 —Partition deed regis- 
tered, 2 

23rd January 1916—Rajkumar took ser- 
tified copy of partition deed from Ragistration 
Offiee, à 

26th January 1916—Rajkumar borrowed 
Es. 2,000, from Satis. 


31st Janusry 1916—Kalidasi applied 


for Suesession Oertifieate in respect of In-- 


surance Pol‘cy on life of her husband (not 
included in partition deed). 

93rd February 1916—Kalidasi applied to 
include in Sucsession Certifioste G. P. Notes 
for Rs. 7,500 (not mentioned in partition 
deed), 

lith March 1916—Proposed supple- 
mentary deed of family settlement drawn up 
by Satis. 

Sth April 1916 —Satis objested to grant 
of certifisato to Kalidasi for G. P, Notes. 

10th April 1916—Satis applied for car- 
tiBcate for G. P. Notes. 

12th May 1916— Satis sued Rajkumar 
to recover the sums advanced to him (Suit 
No, 103 of 1916). 

18th May !916— Properties of Rzjkamar 
attashed before judgment at the instance of 
Satis, 

16th May 1916—~Rajkumer obtained power- 
of-attorney from Kalidasi. 

20th May 1916-—Applieations for Sueces- 
sion’ Cartifieate made by Satis and Kalidasi 
heard. tatis prodused partitinn deed. Satis 
granted certifieate for G. P. Notes; Kalidasi 
granted  sertificate for Life ^ Insuranse 
Poliey. 

28th June 1916—Kalidasi instituted pre- 
gent ruit. 

12th July 1916—Satis appointed Receiver 
of hardware business. 

ilth July 1917—Orcdor for grant of certi. 
Beate to Satisin respect of G. F. Notes set 
aside on appeal, 


It is by no means slear from the evidence 
on the record that Kalidasi acted under 
the advice of her brother. Rajkumar was 
one of the exesutors named in the Will 
intended to bs exesuted hy Kadar Nath 
Ghose. He was, no doubt, aware of the terma 
of the Will, and it is improbable that 
he should have beena party to variations 
therefrom to the prejadise of his sister, 
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This is eonfirmed by the signifieant fact thag 
as early as 23rd January 1918, Rijkumar 
took a eertifiel eopy of the partition deed 
from the Ragistration Offise, evidently with 
a view to taka steps to seenre to 
his sister her fall rights in the estate left by 
her husband, lt is further remarkable, if 
Rajkumar was really present thronghcut and 
advised his sister, that he should not have 
read over the deed and explained it to her, 
besome an attesting witress thereto, or even 
identifed her bfore the Rigiatering Officer, 
Nor ean we overlook the fast thah Kamini 
Kumar, the eldest brother of K lidasi and 
Rijkumar, is eonspicuous by his absence 
from the scene. It has, moreover, 
been suggested on behalf of the plaintiff 
that Rajkumar was perhaps more 
anxious to improve his own prospects than 
to safeguard the interest of his sister, 
There is no direst evidenee to prove this 
phypothesis ; though it must be eoncaded 
that the cireumstanee that Rajkumar 
was able to borrow Rs, 3,600 from Satis 
shortly afterwards, is ealeulated to excite 
suspicion. Ono the other hand,it bas been 
suggested on behalf of the defendant that the 
present suit has been engineered by Raj- 
kumar to wreak his vengeanee on Satis who 
bad enforced his slaim for recovery of the 
loan, This theory is not improbable; bnt 
even if true, it does not justify the inferenes 
that Kalidasi has made an unfcunded elaim 
against Satis, who might perhaps haye 
postponed the evil day for a while, if he 
had ‘been diplomatie enough = to 
keep Rajkumar ander obligation for a longer 
period, lam not unmindfal that, as observed 


. by Fletcher Moulton, L. J. in Ooomber, In re, 


Ocomber v. Coomber (56), independent and ecm. 
petent advice does not mean independent and 
competent approval; it simply means that 
the advies shall be removed entirely 
from the suspected atmosphere and that 
from the elear language of an independent 
mind, free from taint of interest, the party 
acting should know preeisely the nature and 
consequences of the tranastion. I see no 
reason to doubt the eorrestness of the aon. 
slusion of the Subordinate Judge that 
K alidasi had not the benefit of aneh independ 
ent advise from Rijkamae or any other 
person. It ia, L think, also clear hat even 
if Rajkumar be assumed to have been entirely 
beyond the sphere of influenee of Satis, - 
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he was really not able to. give the. requisite. 
adviae. To sesure a fair transaction, a.full 
appresiation by the lady of the valua and. 
nature. of her rights. was essential. No. 
doubt, as pointed ont by 
in: Sunttabala Debi v Dhara Sundari Deb: (48), 
i&.ig not nesessary to insist in euch sa3e8 
upon a test -whish depends upon a clear 
understanding of each detail of a matter 
whieh: may be. greatly involved in legal 


icohniealities ; it is-suffisient that the general 
result of the. sompromise should ba under- 


stood and that ps»ple disinterested and em. 
petent to:give advisa shoold, with a fair 


understanding of: the whole matter, advise: 


the lady that the deed should be execated. 


Tested from. this point of view,. the evidenage: 
does not show that Rajkamar himel? was. 


4 


fully aequainted with the faote, duly appre: 
ciated the: effest of the transaction and was 


able to advise his sister. To mention one: 


z 


aspest only: the deed as exssuted might well 
raise. the.point whether the transaction was 
a. devise for division of the estate between a 
limited’ owner and a reversioner and whether 
Satis could validly transfer to Kalidasi, 
aa lie did, his rever-ionary intereat in t «o of 


the:properties, indeed, the: question involved 
was precisely such as required consideration: 


by a lawyer, in view of the resent pronounge- 
ments, of? the Judisial Committee in Khunnt 
Tal y. Gobind Krishna Narain (59), Amrit 
Narayan Singh v. Gaya singh (60), Rangasams. 
Gounden v. — Nachiapra Gounden (61), 
Chreshwar Misser v. Maheshrant Misrain (62), 
and other sases reviewed in Annada Mohan Roy 
v. Gour Mohon Mullick (63). Although it 
may, be. eoneeded that, as poiated ont in 


4 
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Buchi Bamayya v, Jagapathi (64), the pre- 
sense af a professional adviser aannot he 
deamed necessary in evary ease, the: Sub. 
ordinate Judge has properly eommentedon‘the . 
fast that while a Pleadar was cillad to vitngss 
the ex3sution of tha intended Will of Kadar 
Nath G5o:«e aud two Pleadera wera caliel to 


: witness the registration of the partition deed, 


not a single Pleader, not even a asompetent. 
disintaraated parson, was called. to advisa 
Kalidasi ina matter of sush vital momant 
t» her, either at the tima when her assent 
was obtained to the draft partition dsed or 
atthe time when the-dsed wa» exsauted, 
No doubt; as pointed out by Jankine, O. J. 
in. Keshab Lal v. Radha Raman (15), 
the absense of advise world not have by 
itself nesessarily vitiated the transastion, if 
it had been otherwise established, to be. 
righteous, that is, such ss a rizht-m nded 
parson might be expected to do. All-ths 
indisitions io the present case, ho wevar, 
point to & contrary concelasion; and from 
this point of view, much. weigat: cannot ba 
attached to the evidense whieh shows that 
the draft partition deed was read over and 
explained to Kalidasi by one Fakir Chand 
Ghosh, who himsslf, as is elear from: his 
testimony, did not fully appraeiate the nature: 
and eff-ct of the transaction. On the other 
hand, there is &bundant indisation that 
full advantage was taken by Satia of the 
deeply distressed sondition of his sistar-in- 
law, who had shortly befora lost both her 
sons-in law, and had hardly resovered fron 
the shock, when she lost her husband. Before, 
the period of mourning was ovar,-her brother- 
in-law expedited the exesution of the deel 


with what cannot bat be sharasterised: as 


indesent basta. During this period of mourn- 
ing, arrangements had to be. mide for the 
performance of the pcessribed: aaremonies on 
a snitable seils The lady was: anxious 
that the poor cof the losalitg and the adjoia- 
ing vill«gas should ba fel in a proper style. 
This request, somewhat insistently made, 
wa; utilis d to pnt pressura upon her and 
to make her agree to terma- whish har brother. 
in law aorsiderad advantageous ta himself. 
This furnishes an i.lustration of what is 
felisitously dessribed by Lord Macnaghte: — 
in Mühowel Buksh Khan v. Hossea Bibi. 


(04) 8 M. 804; 3 Ind. Déc. yx, s.) 208, 
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(35), as “a subtle form of undue 
irfi.ense.” There ean be little doobt that 
Satis himself mus$ have realised that the 
-deed had been taken by him from his sister.in- 
law under circumstarces whioh made ib 
open to suceess!ul altack; this alone aff .rds 
a plau:ible explanation of lis conduat in 
the Succession Certificate cases, where he 
did rot set up the partition deed till a 
very late stage cf thea proseedings. Baut 
weightier than all these sircumstanees put 
together, we have tbe outstanding fact that 
Satis, on bis own initiative, took steps to 
prepare, at his expense, a suppl: mental 
deed of family settlement to rectify to some 
extent the unfairrers of the partton deed 
he had taken from his s'ster in law: the 
attempt, however, eame too late. if is 
difficult to conceive what more ecnvinsing 
proof could have been brought forward to 
establish the true character of the deed 
shallenged by the plaintiff, 

It has finally been urged on the merits 
that the partition deed „was in essence a 
deed of family settlement snd should ccna 
sequently be supported, even though there 
were no rights astually in dispute at the 
time of making if; in such eases, as was said 
in Upendra Nath Bose v. Bindeshrt Prosad 
(65) and Marsam Bibee y Muhammad Ibrahim 
Q) the Court should not soan with much 
nicety the quantum of sonsideration. The 
prineiple invoked may be conseded and is, 
as pointed out in Helan Das v. Durga Das 
Mundal (66) and Saiya kumar Banerjee v. 
Satya Kirpal Banerjee (67), supported not 
only by the authority of Williams v. 
Williams (6E) and Lucy's cate (69) bat also 
by the desision of the Jodisial Committee 


in Srt Gojapalhe. Radhika Pelita Maha 
Dev$ Gaui v, &rí Gajap. tht Nilamani 
Patia Mahka Deri Garu (70), Mans 


4 
(65) 32 Ind, Cas. 468; 22 C, L. J, 452 at p. 476; 20 
C. W. N. 210. 

(68) 40. L. J. $28, | 

(67) 8 Ind, Cas, 247; 10 O. L, J, 508. 

68) 11867) 2 Ch. 294; 86 L. J. Ch, 419; 16 L. 
T. 42; 15 W. R, 657, 

(63) (1853) 4 De G. M, & G. 856; 22 L. J, Ch. 783; 
17 Jur. 1148 48 E. R, 545; 102 R. R. 16%. 

60); 18 M. L A. 497; 14 W. R. P.O. 88, 
6 B. L. R, 202; 2 Suth. P. Ck, 865; 2 Sar, PC, 
601; 20 E. ER. 037 (P. UN 
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tappa Madgowda. v. B»swuntrao Nadgowda 
(71), Roni Mewa Kuwar v. Rant Hulas 
Kuwur (72), Greender Chunder Ghose v, 
Troyluckho Nath Ghose (73), Muhammad 
imam Alt Khon v, Husain Khan (74), 
Khunni Ll y, Gobind Krishna Narain (59). 
Bat it is cqually well.set led that, as James, 
L. J , puta it in Moxon v, Fayne (75), to make 
a NG ii of any value the parties must 
be at arm’s length, on equal terms, with equal 
knowledge ard with sufficient advics snd pro. 
teation; one side must rot know more about 
the matter than the other, urless what he 
krows sould not pesaitly have affeeted the 
olber party's ñeesisi n: Guibert y Endean (76), 
Maynard v Eaton (77). This aseords with 
the rule epuno at d in Gordon v. Gordon (78), 
which was repeatedly argued before Lord 
Eldon, ramely, that a family arrangement 
to be operative must be witbont fraud; it 
would not ke supported if founded on 
mistake of eiher party to whiah the opposite 
party was an atcessory; or if either party 
has been misled by the osoncealment of 
material thinge, for the essenca of the matter 
ia mutual communieation of all relevant 
eireumstances. To the same effect are the 
decisions in Hoghton v. Hoghton (79), Lawton 
y. Compion (SO), Bentley v. Mackey (51), 
whieh show that & Court of Equity will not 
permit a family arrangement to bind the 
parties when the trarsastion kas been unfair 
and founded upon falsehood ‘or misrepresen- 
tation. Tested in the light of these princi- 
ples, the position of the defendant is full of 


(71) 14 M. I. A. 24 a& p 36; 15 W. R. P, O. 38; 
2 Suth, P, O. J. 407; 2 Sar P. C.J, €48; 20 E, R, 695. 

‘72.31, A. 107; 18 B. L. R. 312; 3 Sar, P. C. J. 814 
Rafique & »ackson’s P. C. No. 27. 

(74) 24 I. A. 46; 20 0, 875; 6 Sar, P, C, J. 267; 17 
Thd. Jur. +9. 0 Ind. Dec. a s., 258 «P. Qr 
C. J. 432; 18. Ind bon Ne S. 666 (P. Q.). 

(76) (1878) 8 Ch. 581; 48 L. J. Oh. 240. 

sU (0875) 9 Ch, D. v59; 39 L. T. 404; 27 W. R. 


AGD (1874) 9 Ch, 414; 48 L. J. Ch, 641, 30 L, T. 
241, 22 W. R. 47. 

(78) (1821) 3 Swan, 400; 19 R. B. 280; 36 E. R, 910, 

(79) (3852) J5 Beav. 778; 92 R, R. 421; 21 L, J, Ch. 
482; 1; Jur 9t; b. E. B. 645. 

(80) 1564,18 beav. &7; 23 L. J, Ch 505; 18 Jur. 
8:7; 2 W. B, 209; b2 E. R, 85; 28 L, T, (0. 5.) 201; 104 
I. R. 378. 

(81) (3662) 31 Benv. 148; 54 E. B. 1092; 185 B. B. 
146 affirmed on appeal 4 Do G. F.'& J. 279, 10 W. Ry 
878; 45 H. R. HBL Hes 
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insoluble diffientlies from whieh no igenuity 
on the part of the moat skilfal legal adviser 
can extrisate him. 


Asa last reiort, it has been eontended on 
behalf of the defendant that no relief should 
be granted to the plaintiff in the present 
suit as framed, inesmueh as the plaintiff who 
alleged fraud san susesed only on proof of 
the fraud -spesifisd in the plaint, and no 
variation between pleading and proof can be 
allowed. In support of this position, refer- 
encə has been made to the following parsage 
from the judgment in Binstram v. Secretary 
of State (82): “Two prizcipler, it is well 
settled, are appl'cible in these eirenmstanoces. 
In the first place, as pointed out by the 
Judieis] Committee in Gunga Narain Gupta 
v. Tiluckram Ohowdhry (83), where reliance 
was placed upon the observations of Salborne, 
L. d. in Wallingford v. Mutual Society (84) 
when a plairtiff imoeaches a transaction on 
the ground of frand, the fac's whieh aonsti'ute 
the alleged fraud must be distinctly, specifie- 
ally and aeenrately stated ; Gc bert v. Lewis 
(85) for, in the Ja: guage of Fry, J,in hed. 
grave v. Hurd (83), it is only fair play between 
man and man that the defendant should 
know what is charged against him: Olyds- 
dale Bank v. Paton (87), ard Lswrance 
v. Norreys (88). Jn the second place, a 
sharge of fraud must be substantially proved 
as laid, and when one kind of fraud is 
charged, another kind of fraud eannot, upon 
failure of proof, be substituted for it: Abdul 
Hossein v. Charles Agnew Turner (89); the rule 
that the Court will grant only sush relief 
as-the plaintiff is entitled to upon the ease 


(82) 35 Ind. Cas. 284; 20 C. W, N; 688, 

(88) 15 1. A. 119; 15 O. 538: 12 Ind. Jur, 204; 5 
Har, P.O, J. 168; 7 Ind. Dec. (N, 8.) 939 «P, C), 

(84) (1880) b App. Cas. 685 at p 697; 50 L. J. Q. 
B, 49; 48 L. T. 253; 28 W.R. 81, 

(85) (1862) 1 De G.J. & S. 88 ab p. 49; 82 L. J. Ch. 
347, 7 L, T. 541; 11 W, ER. 728; 9 Jur. (N. s.) 187, 2 J. 
& H. 452; 46 E. R. 15; 137 R R 138. 

(86) (1881) 20 Oh. D. 1 at p. 6; 61 L. J. Ch. 118; 45 
L. T. 483; 30 W. R 251. 


is (1890) 16 A, G 210 at p, 221; 59 L. J, Ch, 681; 
92 L. T. 706; 88 W.B. 7695; 54 J, P. YCR. 

(89) 141. A. 1114 It B 620; 6 Sar. P. O, J. 267 11 
End, Jur, 962; 6 Ind. Deo, (N. a.) 408 (D, 0.) 
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made by his pleading», is strictly er forced 
when the plaiutiff relies upon fraud: Wilde 
v. Qibson (90) and Aickson v. Lombard (91). 
But there is plainly no real substance in the 
sontention in the eircumstances of the pre- 
sent ligitation. The essence of the ease for 
the plaintiff is that the defendanf, who was 
her trusted brother-in-law, took advantages 
of her helpless situation as en illiterate 
parda-nashin Hindu widow and obtained her 
assent to a deed, the true effect whereof 
was not appresiated by her as she had no 
sompstent independent advise, It cannot 
thus bə seriously maintained that there has 
been an infringement of the rule formulated 
by Lord Westbury in Eshenchunder Singh v. 
Shamachurn Bhutto (92), by Sir Barnes Pea. 
sock in Mylapore lyzsaw ng Vyapoory Mudaliar 
v. Yeo Rag (93) and by Sir Lawrenee 
Jenkins in Malraju Lakshmi | Veskayya mma 
Eow v. Venkatadri Appa Row (94), that the 
determination in a cause should be founded 
upon a sase either to be found in the 
pleadiugs or involved in or sonsistent with 
the case thereby made, nor ean it be suggested 
that there has been any violation of the 
elementary rule of prosedure’ laid down by 
Sir Barnes Penak in Ablul Hossein v. 
Oharles Agnew Turner (89), and by Lord 
Shaw in Bal Gangadhar Tilak v. Shrínicas 
Pandit (95) that a charge of fraud must 
be substantially proved as laid, so that when 
one kind of fraud is charged, another kind of 
fraud sanpot, upon failure of pr-of, be sub. 
stituted for it, We must: fu ther bear in 
mind that every variance between pleading 
and proof is not fatal: the Oourt must earefully 
eonsider whether, inthe words of the Judisial 


(90) (1848) 1 H, L. C. 605; 12 Jur. 527; 9 E. R, 897; 
8 R R 191, 


(81) (1863) 1 H, L. 824, 

(92, 11 M. I. A. 5; 6 W.R.P, C. 57, 2 Ind. Jur. 
(Nn. s^ 87; 2 Sar. P, C. J. 209; 20 E. R. 3. 

(98) 14 L A. 168; 140, 801; 11 Ind, Jur. 337; 5 Sar. 
P, C.J. 50; 7 Ind Dec. (N. 8) 531 (P. C.). 

(94) 59 Ind. Cas. 767; 380. L. J, 171; 25 O, W.N. 
654:19 A. L. J. 97; 40 M. L. J 144; 18 L. W. 256; 
(1892: M. W. N. 773: 22 M. L. T, 16% 28 Bom, L. R, 
718 (P. O.). 

(95) 29 Ind Cas. 633; 421. A. 135 ab p. 151; 39 B, 
441; 22 0. L.J. tat p 19, 13 A. L. 7,57 5 190, W.N. 
723; t7 Bom. L. R, 571; 23 M. L. J. 34; LS M. L. Ty, 
1; (1910) M. W, N, 484, 2 LW, 611 (I O) 
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‘Committee’ in Radha  Mohun v. Jidoomonee ' 


Dossee (967 the objection is one of form or of 
substance, Therule thatthe allegation and 
the proof must correspond is intended to 
serve’ & double purpose, namely, first, to 
apprise the defendant distinctly and specifical- 


ly of the ease he is ealled upon to answer, ` 


so that he may properly make his defense 
and may not be taken by surprise, and, 
serondly, to preserve an accurate record of 
the «suse of astion ss a protestion against 
a ‘second proreeding founded upon the same 
allegations Tested from these points of 
' view, the cbjection urged by the defendant 
proves tn be grcuadless, There is no room 
for doubt that the eontending parties fully 
appreciated the real points in issue aud have 
adduced all the material evidence The 
fundamental point in soutroversy was really 
of a very simple charaster, namely, what 
were the eircumstances under which the 
partition deed was executed P Each side had 
full opportunity to give in minute detail 
its own version of the inciderts, and the 
Court was e lied upon to determ na the true 
state of things frum the eonflieting narratives. 
There is pleiuly no question of sarprise; but 
if it were nesessary to adhere to matters of 
form with the stristest aeeuracy, the pliint 


‘gould well have been amended to enable the ` 


Court to dó that substantial justice between 
the parties for whish alune Courta exist: 
VUuhimmad Zahcor alt Khan v. Thakooranee 
Ruita Koer (97), Sunttabala Debt v Dhara 
Sundari Debi (48), Oharan Dus y. Amir Khan 
(98) and Ma Shwe Mya v. Maung Yo Hnaung 
(99 -. In this eonnestion, a well-known passage 
- from the judgment of samee, L. J. in Mazon 
v. Puyne (75) may be usefully re called: “A 
great part of the argument which was ad 
dressed to us on behalf of the defendant 
Payne was, that the case alleged against him 
by the till was one of gross and premedi:ated 
fraud, and that unless the actual fraud as 
alleged: was proved, the bill must fail It 


(96) 28 W. È 309. 

(97) 1- M. I, A. 468 at p. 486; 6 W. R. PLO, 9; 2 
Ruth. P. C.J. 107; Z. Sar P. O. J. 320; 20 E, R. 171. 

(98) 57 Ind. Cas 606; 47 I, A. 255; 39 M. L. J. 195; 
28 M. L. T. 149; 2 U. P. D. R, P, QC.) 124; L8 A. L. 4, 
1095; 22 Bom. L, R 1370; a L. W. 49; 25 O. 4, N. 
2389; 9 P, W, R. 1921; 48 C. 110 P, C.). 

(99) 63 Ind. Cas 914; (1921) M, W. N.896; 4 U. 
B. R. (1921) «0; 30 M. L. T, 28; 48 C, 832; 24 Bom, 
LL R. 632 (I^, 0,» ' 
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was contended that the plaintiffs were bound 
to make out, and had failed to make out, the 
ease alleged in the tenth paragraph of the 
bil. Is ig true that when a ease is based 
on fraud, the fraud must be proved, and no 
reli f could be given in this snit on any 
different ground. Bat the obtaining of 
property, or of any benefit, through the uad te 
and uneonscientious abusa of inflienee by a 
person in whom trust and confidence are 
plased, bas always been treated asa fraud of 


‘the gravest charaster; and if such frands are 


alleged and proved, the allegation that they 
were parts of aecheme vary early souceived 


.a' d deliberately earried outis, whether it be 


made out or not, of no material eonsequence In 
Bush a guit. it is at most a rhetorical 
exaggeration, whish a peraon who sommtts 
the fraud, has no right io complain cf. 
lf.a man rcbs his fellow traveller, and is 
indietel for so doing, the allegation thas 
he became the companion of bis vietim 
with a pre eorceived design to rob him 
is wholly immaterial, Mauch the ams line 
of defensa was takin in the case of 
Huguenin v. Beseley ( 00', and it may 
bs worth while to quote what Lord Elion 
sail in that ease: ‘I egree, fuctber, that 
the relief must proseed upon whatis alleg- 
ed and proved by the persons complaining, 


that their complaints must be treated as 
effectual or ineffectual according to what 


they bave, not what they eould have, ree 


` presented ,..I have, therefore, looked through 


this bill with reference to the frame of it, 
and I have no donbt this ease might have 
been more clearly renebed if the situation 
of the parties had enabled them to go through 
all the diffienlties as to amendment; also 
that many eireumstanses might have been 
brought forward on behalf of the defendants, 
which I am bound not to lock at, Bat, 
taking the case as it stands, though there 
is in this bill muah foul allegation, whish, 
if not true, onght not to be there, and a great 
deal of whioh is denied and cleariy disproved, 
there is enough upon the bill and in evidence 
to show that this deed sannot stand, if the 
whole transaction taken together sannat 
stand,’ ” 


(100) (1807) 14 Yes, 273 al p. 2000 1 Wh. & T, I, 
C. (7th Ed.) 247; 33 E, R, 526; 9 R. R, 276, 
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In my judgment, the fubordivate Judge 
was unguestionably right in bis conelusion 
that the defendant obtained the partition 
deed from tbe plaintiff by an untrue re- 
presentation that its terms were in con- 
formity with the last: wishes of her hus. 
band, as well as by a concealment of the 
trus extent of the assets of the family business 
and the valaa of the family properties ; he 
also took advantage of her distresied 
condition during the period of mourning 
immediately after she had lost her bus- 
band ; she had further no competent inde» 
pendent advise as to the nature, value 
and extent of ber rights in the estate 
left by the deseased and the true effest 
of the deed upon her position as his heirees. 
In these eirenmstanses, she was entitled 
substantially to the reliefs granted by the 
decree of the Subordinate Judge. 

The result is that the desree of the Trial 
Court must be affirmed and this appeal 
dismissed with sostes. The memorandum 
of  cross-objeetions rejesetad without 
costs. 

BUCKLAND, J.— This appeal is against the 
judgment and decree in a suit brought by 
one Srimaty Kalidasi Dasi to have it 
deslared that a deed dessribed in the ploint 


18 


' as & partition deed, executed by her on the 


' 4th November 


1915 in favour of tha 
appellant, Satis Chandra Ghose is fraudc- 
lent and void and to have it canse:led 


' and for partition of the immoveablo prop. 


Pal 


erty mentionéd in the sehedvle to tha 
plaint and to recover & hardware business 
in Calcutta to which she alleges she is 
entitled as widow of her dreeagsd husband. 
One Gobinda Chandra Ghose who died in 


: November 1918 leit two *0ns— Kedar Nah 


' latter is the appellint. 


Ghore ard Satis Ohsndra Ghose, The 
Kedar Nath. was 
the husband of the plaintiff and by her 
he'had two  daughters— Ohinabala and 
Nalinibala. The plain'iff has two brothers 
salled Kamini Kumar and Raj Kumar and 


“this sompletes the list of tbe relatives of 


ihe parties whose rames baye been intro. 
dueed'into the case. The learned Subor- 
dirate Jodge has found that the hardware 
business was the property of Gobinda Ghose 
on whose death his two sons inherited it 
jointly, Toe respondent who claimed the 
whole of this business bas abandoned 


: his orcsz-objeetions on this point and if 
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.no explanation of 


| thoes 


ia not necoseary further to consider the 
queation. 

The respondent's sasa is that shortly 
after the daath -of her husbard Kedar 
Nath Ghose, which took place on the 7th 
October 19 5, the appellant came to her 
and asked her to antrnat him with .the 
management of tha hardware business, 
To this she says that she agreed. . The 
deed of the 4th Novembar 1915 was.pre: 
pared; it was signed by ths respondent 
by the pen of her daughter Ohinabala ; 
its terms was given, 
nor was the deed read over to her, On 
the 8th Deeembar it was registered, again 
without explanation, After registration 
the respondent diselosed the existenc? of 
the deed to her brother Raj Kumar who 
took her to task and said that he would 
obtain a sopy of it and se3 her about 
the matter. This Raj Kumar did ‘and 
told her that Satis hai defrauded her of 
everything, Subsequently, on the 25th 
June 1916 she filed this suit. This ia the 
broad outline of the respondeat’s story as 
tcld by her and her witnesses. It is not 
necessary fo analyse this ease in detail 
berause the Subordinate Judge himself haa 
paid very little attention to it. It is not 
possibla to s&y from his judgment what 
view, hə takes of it, for he deals: ezolu. 


‘sively with the case-made by the appellant. 


He bas refused to assept the appéllant/a 
cass in all its details, but he has treated 
it s8 representing more or less what took 
place and he finds in language admitting 
of no ambiguity that.taking the ease, made 
by the appellsnt substantially to represent 
what osourre), fraud was practised on the re- 
spondent in whose favour he has made a 
deeree setting aside the deed of .the 4th 
November 1915. 

lt has been argued by the [earned Ad. 
vosate.Ganeral on becalf of the appellant 
that in a ease of fraud, it-will not sufliee 
to find fraud otherwise than as alleged on 
behalf of tbe pliintiff, and that even should 
the Curt find that fraud was practised, if sueh 


‘fraud ia other than the fraud alleged the da. 
. fendant is entitled to have tha suit dismissed, 


This.is a proposition which may be applieable 
in oases between man and man, .or, stited 
more aporopriatély ba. bhis cise, whers -a 
pardaneshin ludy ia not gvacuraed. Bus 


‘where a pardanasien lady is involved, other 
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and equally well-known rules have to be 
applied and conformity with them has to 
be established. As I read the judgment 
of the learned Subordinate Judge, it is sc. 
eording to these rules that he has found that 
the appellant fails even assuming his case 
to be true. I propose, therefore, to state the 
history of the matter and examine it from 

this point of view, . 

‘For some years before his death Kedar 
Nath Ghose bad been an invalid and at 
the time of his death he was bed-ridden. 
He had spoken to his wife some two 
or three days before his death about a Will, 
and on orabout the 28th or 30th September 
a draft Will was prepared for him. The 
materiality of the Will which Kedar Nath 

- intended to execute arises from the cirenm- 
stance that the case put forward by the appel- 
lant in his written statement and in the evi- 
dence is that it was in order to give offost by 
deed to tbe wishes of her deseased husband, 
whieh the intervention of death prevented him 
from earryirg out by Will, the respondent 
exesuted the instrument which is the ocsasion 
of these proseedings, The draftsman of the 
Will was Aghore Nath Maiti, a man who 
describes himeslf as a trader, dealing in 
building matarials and also with deeds, who 
has been ealled as a witness for the appel- 
lant: Aghore Maiti’s evidence is that he 
was summoned by one Ashutosh Banerjee 
to write ont the Will: that Kedar Babu 
stated his intentions at some of whish 
Ashutosh Banerjee protested and after 

‘ discussion with Asutosh Banerjee he wrote 
out the terms. This draft has been pro 
dueed. It eontains “a number of alterations 
but it has not been’proved by whom thesa 

. alterations wera made, Aghora Maiti did 
not make them, though he says they were 
male on the same day as the draft was 

: written, but he cannot say by whom. The 
suggestion ia that the alterations were made 
by Asutosh Banerjee who, however, has not 
‘been called by either side though present at 
: the trialof the snit, The importance of these 
alterations will appear later. The Will was 
fair copied on the 6th Ostober, This ap- 
‘pears from the evidenea of the appellant, 
-and of a wiiness named Boloram Ganguly, 
‘an attesting witness to the deed in anit. 

' This man says that on theday preseding 

‘the death of Kedar he went to Kedar’s bouse 

. where he. saw Akhoy Ghose, Jotin Ghose, 
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Shyama Charan Bhadari, Asutosh Banerjee 
and Raj Kumar Daoti. The document was 
being dietated by Akhoy Ghose to his son Jobin 
who was writing & fair copy. This fair 
sopy has not been produced and no expia- 
nation of the omission to produca it is 
fortheoming. On the 7th October Kedar 
Nath Ghose died without having exesuted 
the Will, though on the morning of that 
day the several persons whom I have named, 
a Pleader ealled Badal Chandra Ghose, 
the Doetor Sarat Chandra Das, and a person 
of the name of Puliu Behary Mondal, had 
eollected, most of them for the purpose 
of bsing present at the execution of the 
dosument. But nothing could be done as 
Kedar had beeome uueonssions. Kedar 
died and died -so intestate. The appel- 
lant -and slso Asutosh Banerjee and 
Jaharilal Bhaduri then asked what was to 
bedone. Whereupon asuggostion was made 
by Badal Chandra Ghose that asthe Will 
could - not bs executed, a deed which in 
hi3 evidenca he called a deed of family 
arrangement might be exesuted in its ternis. 
This suggestion was made in the absence, 
it is to Le observed, of the respondent. 
All of this is most significant: it suggests 
the thought that the death of Kedar Nath 
Ghose intestate was regarded by these 
persons as a catastrophe, so far as he 
sould do aught to remedy it. Badal Ohan- 
dza-Ghose lost no tims and he then and 
there, as he says, dietated a draft to Akhoy 
Ghose’s son  Jotindre. This draft too is 
not forthcoming nor is its absence 8x- 
plained. Soma few days later the appeilant 
suggested to the respondent that a daed 
should ba executed. Hs made the :sag- 
gestion, at a tima when expensss to be 
insurred for the Sradh of Kedar Nath Ghose 
were under dissursion, The respondent. was 
most anxious that a feeding of the poor 
should take plase. This appeara to have 
afforded to the appellant the opportunity 
which he desired. For he demarred and 
said he would consent if the respondent 
would exesute what he eallei a family 
A number of persons whom 
if is unnecessary to specify, their names 
resur throughout the evidense at each staga 
of the insidents leading up to the final 


sonclusion, also met and discussed the 


‘matter: with the appellantand respondent. 
‘As:regards this discussion, saffüce it to 


: 584, 
SATIS CHANDRA GHOSH €, KALIDASI DASI, 
v Bay that it related to arrangements re- 
garding the immoveable property, and that 
according to the witness, Fakir Chandra 
. Ghose ‘the respondent intimated that 
if the Sradh would only eost Hs. 5,000 
or Rs. 6,000,. she would  exesute a 


deed in assordanse with the terms of the. 


Wil whioh her husband had proposed to 
execute. . There appears to have been more 


than one rush interview with the respond- 
ent ss, the appellant says that terms were 


diseussed in his premenee while Fakir 
Chandra Ghose says: “We eame back and 
. told Satis that Kalidasi. had agreed." It 
‘Is not a simple matter to disentangle the 
evidence as to thess several interviews, but 
on each ossasion ihe appellant’s adherents 
. were present and the impression on my 
‘ mind, whether or no ske was alive to her 
own interests, or advised as to them, a point 


: I shall deal with hereafter, is that the 


"respondent was .being importuned in the 
interests of the appellant to put her band 


to the document which he was anxious to 


. obtain. The appelant says that the re- 
spondent agreed to certain terms and, ae- 
. eordingly, in furtheranee of the project, on 
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would expsct to find in a Will but are such 
as might well ind a plase there if the draft 
Will had been used as a rough draft for the 
purpose of engrafting upon it the deed of 
partition. This does not improve the position 
for the appellant and it is not necessary 
to come to any definite eonelusion one way 
or the other. But the appellant’s sase being 
what it is, that the draft Will as altered 
and the deed in auit represent the testa- 
mentary wishes of the deceased, the omin- 
sion to produee the fair sopy of the Will 


‘and the draft prepared by Badal Ohandra 
‘Ghose suggests the inference that were they 


produced tbey would show that neither the 
fair copy of the Will nor the draft partition 
deed were in aesordanca with the Will which 
Kedar Nath Ghose intended to execute, 
This omission and the failure fnlly to 
explain their non-production throw the 
gravest suspision on the appellant’s case. 
About the time when Nilmoni Bose has 
been told to prepare a draft, in particular 
on the 19th October, the appellant, who had 
eharge of the hardware business in Calcutta 
drew from the National Bank of India 


. practisally the whole of the cish balanse 


; the following day a draft of the Will of 
‘Kedar and the draft deed prepared by 
. Badal Babu and ‘perhaps also the fair 


of the business whieh stood in Kedar's name 
amounting to Rs. 11,00€ and transferred 
.it to an account in his own name at the 


copy of the Will" were made over to an 
. individual of the name of Nilmony Bose to 
prepare a: partition deed" in the terms 
- arranged. Nilmony Bose has not been 
sealed as a witness and the explanation 
. given for his absence from the witness-box, 
that he was travelling to Waltair, is wholly 
insufficient. His evidense might have thrown 
. some light upon the, failure to produce the 
. draft prepared by Badal Ohandra Ghose 
. and the. fair copy of the Will. The importi- 
ance of theomission,to produse these papers 
‘Hes in the faet that, as already stated, it 


is the appellant’a case that, subjeet to such, 


alterations as were agreed upon between 
him and the respondent, the objeet of the 
‘deed was merely to give effect to the wishes 
of Kedar Nath Ghose whish the deceased 
had not been able to carry out before his 
| death, The learned Subordinate Judge has 
found that the alterations in the draft of 
the Will were interpolated subsequently in 
order to bring the Willinto. conformity with 
.the partition deed. The alterations in the 
draft in various respects are not such as one 


Mereantile Bank of India, At that time, 
of sourse, the respondent knew nothing 
about this. It same to light in siraumstances 
to which I shall presently refer. Four or 


. five days after receiving instrustions Nil. 
. moni produeed a draft whioh aesording to 


the appellant was read over and explained 
to the respondent on the 25th October 1915 in 
the presence of some ten persons by Fakir 
Ohandra, Ghose, who also explained it. The 


. draft was approved and executed by the 


respondent through her daughter Ohinabala. 
Fakir sgain lent his serviees in the same 
manner some days, later when the fair eopy 


.was exeeuted by the parties in similar 


fashion as regards the respondent, That 
took place on the 4th November 1915. On 
the &th Desember the desd was registered. 
A Vakil of the name of Bhupendra Nath 
Bose has been ealled to support this part 
of the ease. and he produced a diary in 
whieh he had made a note as to his presence 
on the occasion and the reading over of the 
document to the respondent by one Shyama 


_Oharan, Bhadnri, There is nothing - in the 


we 
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note to show that the document was explain- 
ed to the respondent on that oecasion in 
the manner in whish that should have been 
done and this witness’s evidenca does 
a carry the sase for the sppellant very 
ar. 

Raj Kumar having been informed by his 
sister of what had occurred, obtained a copy 
of the deed, which he says he prosured on 
the 22nd or 23rd January ;916. On the 
26th January he borrowed a sum of Rs 2,000 
from the appellant the significances of 
which will have to be eonsidered in dealing 
with his connection with this affair. Oa 
the 31st January, the respondent made au 
applieation to the Court of the Subordinate 
Judge for a Sussession Certificate t» enable 
her to realise a sum of Rs. 2,825 for which 
ker late husband had been insured in the 
Phoenix Insuranse Company Ltd. On the 
23rd Fébruary she filed a further petition 
‘asking that Government Promissory Notes 
of the total approximate value of Rs. 7,500 
should be  ineluded in the applisation. 
Raj Kumar Doeoti sigrel tbis applieation 
on behalf of the respondent The nead for 
the application, according to Raj Kumar, was 
that-his sister was going to bring a suit 
to set the deed asids whish would eost a 
‘good deal of money, and in order to rai:e 
funds he made enquiries aod from those 
‘made at the Bank, it came to hia knowledge 
that the appellant had withdrawn R3. 11,000 
and was about to withdraw the Govara- 
ment Promissory Notes. From the Insu- 
ranse Oo., he learnt that a Saseexsion Certi- 
fieate would be necessary bsfore the money 
could be paid. While this application was 
pending events took a singular turn, for 
Raj Kumar, who professas to have bean 
interested in secaring for his sister her just 
righte, entered into negotiations with the 
appellant for the preparation and exesution 
by the respondent of a deed to supplement 
the partition deed by making provision 
as regards items of property not 
eomprised in it: in partieular the items 
whieh were the subject of the applieation 
for the Sucsession Certifioate, Raj Kumar 
says he asked Satis to make a draft but 
at no time did he eoniult kis sister inthe 
matter. The appellant’s evidenseas to this 
is that Raj Kumar asked him whether a 
‘supplemental deed should be exesuted with 
regard to the Government Promissory Notes 
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and the life polisy which had besn omitted 
from the partition deed. A draft was 
acsordingly prepared and made over to Raj 
Kumar, Then, assording tothe appellant, 
Raj Kumar told him that if he would dis. 
sharge him from a debi of Rs. 3,500 which 
Raj Kumar owed him he would allow the 
respondent to execute it, otherwise he would 
prevent her from so doing. Thea statement, 
considered in the light of all the evidense, 
has the ring of truth about it. But, as 
will bə sean when I discuss Raj Kumar's 
position in relation to his sister and the 
deed in suit,so far from helping the appel- 
lant it militates against his &ussoss, Oar 
attention has been drawn at some length 
to the details of the supplemental deed and 
errorsin and omissions from the origins! 
deed which an examination of the supple. 
mental deed diselosss. Hor instanea the 
valuation of the hardware business in Calcutta 
is given in the dead of the 4th November 
as Ras. 381,000, whils from ths supplemental 
deed tha net value appears to be 56,852 
rup33s. It is admitted by the supplemental 
deol that mistakes have bsen made in 
incorporating certain matters in the daed 
of the 4th November; ani in'his evidancs 
the appellant admitted the incorrectne3a of 
the valuation of the properties mentioned 
in the first deed. The supplemental deed 
was never exesuted. On the 8th April 1916 
the appellant objestsi to the respondent 
obtaining a Sussession Certifieate and himself 
filed a petition to the Subordinate Judgae 
for a Susesssion Certifisatein respect of tha 
Government Promissory Notes. In that 


petition he stated that he was the reversion. 


ary heir and claimed the sums in quostion as 
such, making no mention either of the pare 
tition deed or of the agreament only resently 
entered into for a supplemental desd, On 
the 16th May, the appellant filed a suit 
against Rij Kamar Deoti to resover 
R3. 3,668-4-0 borrowed by him whish sam 


` insluded the Rs. 2,0J0 borrowed on the 28th 


January 1916, On the 18th of May, aseording 
to the appellant’s deposition in the proosed« 
ings for a Succession Cartificate, the respond. 
ent execited the am-mukhtearnima in favour 
of Raj Kum, Oa tne 20th May the 
applications for Sucsession Oertificatas 
wera disposed of and the Court ordered 
that a Succassion Certifisate should issug 
to the appellant as regards the Govern. 
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ment Promissory Notes and a3 regards the 
insurance money to the widow. On the 28th 
June of the same year the suit whieh 
has resulted in this appeal was filed. This 
is the ease which the Subordinate Judge has 
considered and whieh hesays is a fraud on 

the respondent. 

The roles laid down by & long series of 
desisions for. the protestion of pardanashin 
ladies are well-established and it is unneces- 
sary that I should repeat them. It is with 
their applieation that we are corcerned, and 
"We have to eonsider whetber or not those 
rules | iwere observed in the, cireumstanees 
in whieh tbe deed in question was executed, 
In my opinion, they were not. I have 
already indicated what the conrse of events 
suggests to my mind with referense to the 
Will,’ That the sppellant was aware ,of the 
eontents of the proposed Will I have no 
doubt, nor that his disappointment that it 
chad not keen exesuted was intense. But 
there was no need. for the exeention of a 
‘deed sush aé this immediately after the death 
of the husband of the respor dent. There 
was no-dispute and no ‘family arrange- 
ment” was nesessary. But immediately her 
husband had died the respondent was impor- 
tuned by the appellact and his adherents 
to' execate this deed. That he saw his 
opportunity when she wanted a consider. 
able sum to be spent in feeding the poor 
I feel conyineed. The business which was 
‘the source of her income was in his bands, 
"The Sradh eeremony kad to be performed, 
Whatever her righis may havebeen money 
had to be forthcoming at once for the pur- 
pose. Accordingly, she agreed to tbe proposal, 
thinking that she wae. but giving effeot 
to her husband's wishes. That she 
was doing sois extremely doubtful, either 
on the view taken by the Subordinate 
Judge as tothe draft Will, or in the view 
to. whieh I ineline. ‘Bat in any event she 
was entitled tobe held by the appellant at 


arm's length and to receive independent : 


advieo and this is the point upon our view.as 
to. which the decision of ‘the’ appeal must 
depend. ‘There is ncthing to. show that 
the .respondent ever had independent advice. 
Thats pardc-nashinflady must have independ- 
ent legal. advica .is not neressary as an 
inflexible rple. But what 1 conceive to be 
the.effest of the decisions is that, exelnding 
those.rare.cases where tho ezperiense and 
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this I do not think is the ease. 


respondent P 


` „Tigh 


attainments of the lady or the eireumstances 


of the ease render advise superfluous, a 


parda-nashin lady must have adviee, that the 


advisor should have no adverse interest, and 


should be such a person as is capable of 
explaining to her fully her rights in general 
and in particular under the doeument which 
she intends to sign, if necessary, contrasting 


them with her rights should the intended 


doeument not ba exeented by her : if the 
eircumstanees are sueh that unless be, has 
a knowledge of law he is not competent 
to advise her, then and in that ease 
independent legal advises is essential. Con- 
siderable argument has been addressed to us 
on behalf of both parties as to the need for 
independent legal advice in this case. I am 
not prepared to say that it was not neeessary. 


. But inasmueh as I am of opinion that the lady 


had no independent advice at all, itis unneces- 
sary to sonsider that aspect of the matter, 
All that has been proved, assuming the 
evidence to be true, is that the document was 
read to her, for Ieannot give any. weight to 
bald assertions that the. doeument wae 


.explained without details of what such 


explanation eonsisted of, It has not been 
proved that she was aware what her rights 
were apart frem the document, or "that she 
was giving up any rights for what she 
obtained. It has been argued by the learned 
Adyocate-General that she knew her righte, 
and that the discussions with her prior to the 
execution of the draft establish this, But 
She was 
undoubtedly awere that the souree of her 
ircome was the hardware bueinees in Calcutta, 
bnt it has not been established that she knew 
what ber rights were as a Hindu widow either 
with reference to the business or with 
reference to the immoveables ; or that she 
knew what sha was giving up or what 
she was to obtain in return. or the 
legal sonrequerces cf what she was doing, 
Yet these were matters of whish she -was 
entitled to be and ovght to have. been made 
fully sognisant. Who would naturally have 
been the people to explain matters to the 
The document whieh. she was 
executing wes for the benefit of her hus. 
bard’s brother. Ordinarily he would be the 


pereon whose duty it would ke to protect 


her intereste. In ihe eircumstanees. she 
would turn to her own nearest male relatives. 
Ibeso are Kamini ond Rej Kumar. But 
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Kamini hardly eomes into the ease. It’ has. not 
been suggested that he took the slightest inter- 
est in hid sister’s affaira aud he may be ignored. 
What was Raj Kumar’s position in the 
matter P He says that he heard abiut the 
deed -from his sister. He obtained a eopy 
of it from the Registration Office. He 
siya that he brought it and told her that 
she had been defrauded.’ Taking those 
statements as an index to his state of 
mind'in January, how isit to ba explained 
that in March he was entering iuto “nego: 
tiatidns with the appellant for the exesu- 
tion by the respondent of a supplemental 
deed- with reference to whieh he never 
consulted his sister at any time? He was 
aman who, it must be borne in mind, was 
in debt to the appellant, It would have 
been a matter for surprise hal he ‘advised 
his sister to exeevte the supplemental deed, 
Af the same time as he was thus negotiating 
he was lending his sister his support ia her 
application for a Suseession Certifieate. His 
attitude with regard to the supplemental 
deed and the Succassion Certifieate cannot ba 
resoneiled with his cəndast with referense to 
the deed assoon as ke had obtained a aopy 
of if. 1n May the appallant filel a suit 
agaiost Raj Kamar responded who by 
obtainirg an am-maktsarnama from his sister 
for the purpose of filing this suit. Fron 
that time onwards Raj Kumar sided with 
the respondent. It is quite impossible 
to. regard Raj Kumar as a disinterested 
person. Bo far from being d'siaterssted, 
I think that it is abundantly slesr that 
throughout the whole period till the 
18ih May he was astuated solely by self- 
interest. Raj ‘Kumar is stated by the appel. 
lant and his witness to have been prasent on 
the various ocoisions when tha matter was 
discussed with the respondent. [n the 
view that I take of Rij Kamwr’s coansotion 
with and attitude towards this mabbar, ib is 
qzite p3ssibla that he was there, Bat that 
he was advising his sister and asting in her 
interests, 1 d» not think is in the least degrae 
probable. So far from that being the sase I 


think that the inferense which may vary fairly: 


bs drawn from the faeta and eircam3tancas is 
that he was furthering the interests of the 
appellant for'his own advan'age in tha first 
instanca and that he eventually sided with 
his siater when the institution cf the suit 


for Rs 3,668-4.0 showed him that the appel: . 
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lant was not prepared to treat him favonr- 
ably. I+ is impossile, ona view of the evidence 
most fagourable to tha appellant, to take 
the view that Raj Kumar Desti is & parson 
who san ha regarded as an indépendent 
adviser of the respondent. 

I concur in the order to be made. 


B. N, & N. H, 
Appeal dismissed. 
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MAHADEO —DEkFENDANT— APPELLANT 
UGISUS 
KISANLAL AND aNOTH#R— PLAINTIFFS 
— H£8PONDENIS. 
Contract Act (IK of 1872), 9, 16—Undue influence — 
Indebtedness, effect of. 


The mere fact that a person at the time of entering 
into a contract is indebted to the other papty would’ 
not by itself be sufficient fo establish undue 
influence. [p. 590, col, L] 

Appeal from a desree of the Subordinate 
Judge, No. 1, Wardha, dated the 29:h June 
1921, in Civil Suit No, 2 of 1921. 

Mr. M. B. N?y5g?, for the Appellant. 

Mr. D. N. Khare, R. B., for the Respondents, 


JUDGMENT.—The plaintiffs who are 
Marwari money lendars sued the minor de. 
fendant to resover Rs. 5,680 on assount 
of money due by his father 01 a money. 
bond dated 7th June 1917 and subsequent 
advances. For the defenes it was pleaded 
that though Daulat had dealings with the 
plaintiffs it is not kaown to what exient 
and the plaintifs wera’ put to proof that 
the money elaimsd by them was due. It 
was further eontended that Daulat, the 
father, was anidiot and eould nob under- 
stand things. Plaintiffs were his ereditors 
and were ia a position to dominate hia 
will and had made him  exesuíe certain 
bagas dosumaaty. Paragarph 3 of the weitton 


statement runs:— 
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“The defendant's father Daulat delivered 
towards the debt 10 Khandis 9 maunda 
. 9 Pansaris of eotton at Hs, 115 per Khandi 
. on 5th. April 1917, amount. comes ta 
Rs. 1,195.15.83, . After the death of Daulat 
Rao, his servant Takaram delivered 21 
. Khandis of sotton at Ri. 212 per Khandi in 
the month of February 1920. The amount 
somes to Rs. 4,452." 

Thus re-payments of Rs. 5,647.15-3 were 
elaimed. 

In reply it was stated that Danlat Rao 
was intelligent enough to manage his own 
affairs ; it was admitted that 10 Khandis 9 
maunds and3 Pansaris of eotton at Rs. 115 per 
Khandi was given to plaintiffs on 5th April 
1917 but that payment was mede before the 
execution of the bond and was given eredit 
for when the bond was exesuted. The 
amount of Rs, 825, the eonsideration of 
the bond, was as follows : Ra, 73-7-0 paid 
in eash ; and Rs. 751-9-0 the balanee due 
after dedueting the priee of cotton on aseount 
of Hawala of Rs. 2,031.14.0 of Makta money 
due from one Balwantrao, Hawala taken 
by Daulat, As regards. the 21 Khandis 
said to have been given by Tukaram, 
plaintiffs admit receipt of 21 Khandia on 
three different dates on asconnt of one 
Ysdavrao, the sister's son of  Daulatrao. 


Yadavrao deposited this sotton asa sesurity ` 


for the paymant of Rs, 2,550, the lesre 
money for which Danlatrao stood security. 
The prices of the eotton was not settled. It waa 
denied that the bond sued on and the Kabulih- 
isabs wire vitiated by undue inflaense. 

The ease went to trial on the following 
issues : 

."(1) Did Daulat execute the bond dated 
. 7th June 1917 for Rs, 825? 

."(2) If the execution of the said bond 
be proved, whether it was without consider. 
ation and vitiastel by undae inflaenee P Is 
it not binding on defendant for reasons 
stated by him ? 

"(8) Did plaintiffs advanee the items of 
cash. and. cotton seed alleged in sehednle 1 
attached. to the plaint, to Daulat P 


"(4) Did: Danlat take Hawala in respect. 


of the following items mentioned in sehedule 
I of the plaint. 


Rs, a. P 

. 1,081 15 0 

493. 5 0 

and 2440 5 0 
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"(5) Did Daulat agree to pay interest 
at one rupee per sent. per meneem on the 
items of sash, eotton seed and Hawala? - 

“(6) Did Daulat exesute the Kabulihisabs 
dated 14th March 1-18 and 6th Jane 1919? 
Are they vitiated by undue influenee? Ia 
the claim in respeet of the items of 1917 
within time? ` 

(7) Did Daulat’s servant Tukaram de- 
liver 21 Khandis eotton at Hs. 212° per 
Khandi to plaintiffs in February 1920, 
towards the debt sued for P 

“(8) la the defendaat entitled to claim 
eredit for the payment of 10 Khandis 9 
maunds 3 Passeria sotton at Rs. 115 per. 
Khandi as a re-pay ment towards the debt 
gued for? 

"(9) What amount are the plaintiffs en- 
titled toP" 

The findings of the Trial Court may be 
summarised thus, It was proved that the 
bond of 7th June 1917 was executed by 
the deeeseed Daulat, It was not withont 
consideration and was not. vitiated by undue 
inflaence and was binding on the defendant. ` 
The third, fourth and fifth issues were found 
in the affirmative, Daulat was found to 
have’ exeeuted the two Kabulihisab: in suit 
which are not vitiated by undue influence 
and the elaim in respect of the items of 
1917' is within time. Dealing with the 
subject-matter of the 8th issus the Judge 
finds that it was taken into acsount in 
making up ascounts prior to the exseution 
of the bond sued on, With regard to the 
alleged payment of 21 Khandis of eotton 
the Judge holda that Yadavrao had execut- 
ed a Kabuliyat in plaintiffs’ favour for 
Rs. 2,550 for whieh Daulat stood surety, The 
Judge writes :— 

"I am satisied that Daulat was virtu- 
ally pslaintiffa! tenant when the land was 
ostensibly leased to Yadavrao, that Daulat 
himself eultivated the land, and not Yadoras 
that Daulat was responsible for payment 
of rent and that the lease was a benami 
(not nominal in the sense of sham) transae- 
tion, Yadorao being a mere benamidar, and 
Daulat being the real lessee.” 
` It was Daulat’s servant who gave the 21 
Khandis cotton to the plaintiffs’ servant. 
The eotton was found to have been deliver- 
ed not as & re-payment towards the debt 
now sued for but as a payment towards 


. rent for whieh Daulat stood surety and: 


mi I no not think that ib 
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the price of sotton would, therefore, frat 
go towards sueh rent and any balanes for 
debts dus by Daulat., The eotton was 
found to be of the value of Ri, 139 per 
Khandi seoming to Rs. 2,919, thus exeaed- 
ing the amount of rent by Rs 369. This 
amount, it was held, plaintiffs were bound 
to give sredit for in ths present suit, aa 
it was in the nature ofa deposit with them 
in Daulat’s favour, They  reseived this at 
the end of February 1920 and pla‘ntiffs 
are liable to credit interest thereon at 1 
per sent. per mensem up to 25th Janua y 
1921, the date of the institution of tha 
guit, this amounts to Rs. 40.1-0. Ths 
suit resulted in a decree for H:5,270.15 0 
being passed with proportionate casts. The 
present appeal i; filed by the defendant. 
' The first ground in the memorandum of 
appeal to the  effeot that the contracts 
between Daulat and the plaintiffs were 
vitiated by fraud has not basen seriously 
pressed, though it is argued that looking 
to the eonnection of the parties the onus 
of showing that the plaintiffs did not 
exereiso undue influense over Daulat rests 
on them. Sastion 16 of ths Contrast Aet 
Illustration (c) is appealed to. The terma 
of the contract in suit do not seem to be 
gpesially onerous. Daulat was unquestion- 
ably the plaintiffa’ debtor bat that fact 
alone would not establish nudus influenee, 
It is admitted that the ease ie more of 
suspicion than of undueinflaence. Though 
there is some  evidenee to show that 
Daulat used opium, I am not prepared to 
plase reliarcs in the defence evidened that 
he was always drugged. Yadavrao (D. W, 
No. 2) who states this admits that Daulat was 
able to give orders to his servants and to see 
that they were earried ont.  Hamkrishna 
(D. W. No. 3) who was in Daulat’s servica 
states that his late master was 
but he explains this by saying that he 
meant that Daulat lived as he liked and 
was not influensed by others; Deosa (D. 
W. No. 4) who was a servant of Daulat for 
six: years speaks ‘to his late master 
being addicted to opiam pos being eccantris, 
a8 
that Danlat was not able to manage his 
own affairs and there ia no foros in this 
eontention of undue infl 3ense, 
The sesond point raised in appeal is as re: 
gards the 10 Khandis of a thon gian bafore tha 
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execution of the bond. Hawala for Rs 2,050 
ig admitted and there is no evidenes to 
rebut the plaintiffs’ story that the value of 
this sotfon was taken into aesount at the 
time of the exesntion of the bond. Ths 
evidenee of Gopal (P. W. No. 2) shows 
that Danlat admitted the Hawale aesount, 
aud Ramkisan (P. W. No. 4) who manages 
the plaintiffa'! shop at Urvi speaks to this 
assount also. There seems no reasonable 
doubt that this Hawala ascount was asknow- 
ledged by Daulat and gone into before 
the execution of the bond. ‘This would 
naturally be done before the bond was 
executed, In my opinion, the finding of 
the first Court on this point is sorract, 

The third and last point raised in appeal 
is with regard to 21 Khandis of cotton. 
lt is contended that the value of this 
sotton should have been  eredited to 
Daulat’s personal acsount and not to the 
Hawala or suraty debt. The evidenee shows 
that this eotton was given to plaintiffs 
not by Daulat himself but by  Yadavrao, 
his relative and the ostensible lessea of 
certain fields from the plaintiffs. There 
is no forcein the argument that beeanse 
Danlat did not specify to whieh debt this 
money was to be &ppropriated and besauss 
the plaintiffs also did not expressly appro- 
priate the money to any eertain debt it 
should go towards the older debts, namely, 
Daulat’s own debts. There is no reason- 
able doubt that the sotton was deposited, 
as the evidenee shows, with the plaintiffs 
by Yadavrao on accoant of the lensa money 
due by him, lease money for which Daulat 
also had made himself responsible. The lower 
Court has sritieited af some length the 
evidense which led it to believe. that 
Daulat was in truth the real lessee of the 
land for the rental of whieh these 2] 
Khandis of eotton wera deposited with the 
plaintiffs. I have considered that evidence 
and find myssif unable to differ from the 
Jadge of the Oourt below on this point. 
The rate of that cotton had not been 
settled; but that it was expressly put with 
the plaintiffs to satisfy their slaim for 
lease money due really by Daulat the 
cireumetances of the case fully show. The 
balanca after satisfying the lease money 
has been given by the Oourt below to 
defendant's acsount. Interest has been 
allowed by the Oonrt on the. value of the. 
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2I. Khandis,of cotton and: thus there. is 
no:force ‘in the 5th ground: of the memo-: 
rendum of appeal. : ; 

Taking. the cass as a ‘whole I see no 
reason to differ from the results arrived 
at. by tbe- Sub-Judge. The result 
is that thie appeal fails and is dismiesed 
with costs. The appellant will pay- the 
responden!s' ccsts, 

. GE, D, 
Appeal dismissed. 


CALCUTTA HiGH COURT. 
APPEAL FROM Onder No, 1120r 1920. | 
Marah 2, 1921. J l 
Fresent:— Mr. Justice Newbould and 
Mr. Justice Cuming. i 
RAMESH CHANDRA SIRKAR 
—Jopgasat DzsrOR— ÁPPELLANT 


$ versus 
MOHIM OHANDRA GUHA DEB BARUA 
— Respox DENT, 
Costs—Question of principle-- Second. appeal, 


+ 


When the question is one of principle a second 
appeal lies to the High Court on the question of 


costs only, [p.,601, col. 1.] 


- 


Buinwari Lall v, Chowdhry Drup Nath Singh, 12 C, 
179; 6 Ind. Dec. (N. 8.) 122. 
ppeal against the order of the 
Subordinate Judge; Seeond Court, Ohita- 
gong, dated the 29th January 1926, reversing 
that of the Mursif, Seeond Court at Patiya, 
da(ed the 7th September 1918. 
Babu -Probodh Kumar Das, for the Ap. 


pellant. i 
Batu Ohandra Sekhar Ser, for the Respond- 


ent, 
JUDGMENT,.—The fasts nesessary for 


the disposél of this appeal are es follows: 


Tbe appeal arises cut of orders passed in exe- 
cution proecedings. On the 23rd of February 
1945 the: Munsif before whom the appli- 


cation was pending passed an order directing: 


a:Commissioner to be appointed and further 
diresting that the eosts of the applidation 
would be borne by’ the decree-holder, 
Then, om the 4th of May 19:8, after the 
Commissioner'had delivered possession an 
order: was passed on the following terms: 
“ase disposed of with costs to the: decree. 
holder; Against this order-an appligation 


for review was made whieh was dispored of 
by Order No. 25, dated the 7th of September 
19!8. By that order, another Munsif who 
succeeded the one who had passed the 
former orders beld that: Order No. 16, dated 
the 4th of May 1918, above referred to,” had 
been pasred through cversight. He granted 
the review snd direeted that the portion 
of the said Order No. 16 dated the 4th May 
1918, relating to ecsts should stand: earcelled. 
Against this order, an appeal was preferred 
to the Subordinate Judge. The Subordinate 
Judge treated it as an appeal against an 
order dicallowing sosts to the deeree-holder 
and held on ihe merits that the decree- 
holder ' was: entitled to his aosta. He 
accordingly decreed the appeal and dirested 
that the order disallowing sosts should be 
reversed and the decree holder should get 
the costs amounting to Re. 60. E 
The first question that has to ba considered 
is wbether a second appeal lies to this 
Court,‘ The first sontention is that the 
appeal to the lower Appellate Court was an 
appeal against an order granting. an appli- 
cation forreview and that, consequently, under 
O, XLII, r. i,elanse (w), Civil Precedure 
Code, an appeal lay to Subordinate Judge, 
but under section 104 of the Code, no appeal . 
lay from that appellate order, But the 
Subordinate Judge who heard the appeal : 
did not deal with i$ as an appeal from an 
order passed on review but as an appeal 
from an order made after the review was. 
granted, The order of the Munsif of the ` 
7th of September 1918 really  eonsista 
of two separate orders. He first grants a 
review of Order” No. 16 dated the 4th 
May 1918 and then in reviewing that order ` 
he restores, the Order No. 6 dated the 23rd. 
of February, 1918. The second of these. 
orders must be held to have ‘been ps8 sed 
under seetion 47 of the Code and war, 
therefore, appealable as a deeree, It ia’ 
eontended that the order must be held to 
have been passed under eecti-n 35 and not. 
nnder section 47, Sestion 35 gives direetiong 
ag to the ordering of coste, but we think 
that the award of coste desends finally on. 
gestion 47 and that the prov a.ons of section ` 
85 are supplementary Tt has been held by: 
this Court that when the q-estion-is ‘one of 
prinieple, as in, the preseus ase, a second 
appeal lies:to the High Ocurt on the question 
of ecats only: Bunwari  Lall v, Ohowdhry | 
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Drup Nath Singh (1) and we aseordingly hold 
that this appeal is sompetent. $ 
On the merits, we think that the appeal must 
succeed. ^ The learned Sabordinate Judge in 
-dealing with the matter has gone into the 
question not as to the correstness of the 
order appealed agam but as to the 
corres! ness of the Original Order No. 6 whieh 
was passed on the 23rd of February 1918. 
As we read the order appealed form, the 
Munrif-held that that order, No. 1€ datei 
the 4th of May 1918, was passed by indavart. 
ener, and there, we think, he was right, 
Had the Munsif at the time of passing this 
order intended to override his previous 
order, he would have eertairly referred to 
it and given his reasons for so doing, He 
would not have passed ‘this order in this 
form urless his previous order had been 
overlooked. Once the Order No, 16 dated 
the 4th of May 1918 waa set aside, the 
question as to costs was a matter of res judicata’ 
which had been decided by Order No. 6 and 
as long as that order atood, the 
was, bound to give effest to it and refuse 
the desree-holder his costs in aecordanea 
with that order. When the ease came up 
to the Subordinate Judge on appeal, that 
Order No. 6 dated the 23rd of Fobruary 
1918 was still in foree and until that 
w31 set aside, the desree.holder sould not 
recover his eoste, We accordingly hold 
that the: order of the lower Appellate 
Court was wrong. We desrse this appeal, 
set aside the arder the of lower Appellate 
Court and restore that of the Court of 
fiist instanee. The appellant will get his 
eosts in this Court and in the lower Ap- 
pellate Oourt, In this Court wa assess’ - 
the hearing.fee at one gold mohur. l 


Ra MN, 
Appeal allowed. 
(1) 12 C, 179; 6 Ind,’ Dec. (N, s.) 122. 





PATNA HIGH COURT. 
LarrERS Patent Arrgan No. 2 or 1922. 
July 13, 1922. 

Present:——Sir Dawson Miller, Kr., Ohief 
Justice, and Justice Sir B. K. Mulliek, Kr. 
ABDUR RAHMANC--APPRLLAXT 
teraus 


WALI MOHAMMAD —RasPoxpENT, 
Muhammadah Law— Widow in possession ef husband's” 


Munsif ` 


OASES. £01: 


properly in liew of dower-debt—Right to transfer lien 
apart from dower-debt—Construction of sale.deed— 
Transfer of dowér-dedt. 


A Muhammadan widow in possessionof her hus. 
band’s estate in lieu of her unsatisfied dower cannot 
transfer the lien on the property without also trans. 
fetring her dower-debt as the lien is not an interest 
in property which can he severed from the right to 
dower and transferred as a separate interest, [p. 603, 
col. 1.) 

The widow may, however, as long as she does not 
transfer the dower-debt or that debt remains un. 
discharged, transfer for her lifetime, the possession 
of the property the proceeds of which belong to her 
until the debt is paid off. The possession of the 
transferee in such & case might constructively be 
regarded as the possession of the widow, [p. 608, 
col, 1,] 

Beeju Bee v. Syed Moorthtya Sahib, 58 Ind 
419; 11 L. W. 160 (F B ), referred to. 

A sale-deed executed by a Muhammadan widow 
after reciting that the widow was in possession of 
the property of her deceased husband, "by virtue of 
inheritance and in lieu of dower" purported to trans 
fertothe vendee, “the whole and entire property 
owned and possessed by me together with all rights 
and appurtenances,’ It further added, “In short, 
the proprietary interest and all rights, title and 
interest which I had in the vended properties have 
under this sale-deed been transferred from me and 
become extinguished in so far as I am concerned and 
have devolved on and vested in the said purchaser 
and his heirs and representatives": 

Held, that the deed transferred simply the share 
to which the widow was entitled in the property of 
her deceased husband as an heir and not the dower. 
debt [p. +02, cols. 1 & 2.) 

Maina Bibi v Wasi Ahmad, 51 Ind, Cas. 242; 17 A. 
L, J, 529; 1 U. P. L. R, (À.) 166; 41 A. 538, referred 
ta. 


Lettera Patent Appeal from a desision of 
Mr. Justise Bucknill, dated the 14th Desem- 
ber 1921, reported as 65 Ind. Cas. 224. 

Mr. M. Ishfaq, for the Appellant, 

Mr. S. M. Tahir, for the Respondent, 


JUDGMENT. 


MriLLER, O. J.—This isan appeal under the 
Letters Patent on behalf of Sheikh Abdur 
Rahman, the second defendant in the suit, 
against a decision of Mr, Justice Bneknill, 
dated the 14th Desember last.” The plaintiff, 
Sheikh Wali Mahommed, and the first 
defendant, Sheikh Ezid Baksh, sre brothers 
and the appellant, the seeond defendant, ig 
the son of Sheikh Ezid Baksh. The snit 
was instituted before the Munsif of Sassa- 
ram in danuary 1918 elaiming possession 
of a 6 annas share in the estate of hig 
deceased brother, Sajjad Hussain, to whieh 


* See 66 Ind, Cas, 224,—[ Hd, ] 
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he was entitled as one of his deseased bro- 
ther's heirs subjeat to the widow's right to 
retain possession ad security for her unpaid 
dower. Sajjad Hussain, the elder brother 
of the plaintiff and the first defendant, died 
in 1£99 leaving surviving him his widow, 
Musammat Kabiran, and his two brothers, 
His widow whose unpaid dower debt is 
said to amount to Rs. 4,000 was left 
in possession of the estate of her 
deseased husband holding it in lieu of 
dower, as she was admittedly entitled to 
do, until, out of the profits of the estate, 
her dower-debt had been discharged, The 
estate was a rmall one and we are not told 
what the net avnnal profits arising therefrom 
amounted to. Itis not suggested, however, 
that the debt, at the date of that lady's 
death in 1914, had been diseharged. On 
the 15th Ostober 1900 Musammat Kabiran 
transferred to the appellant the whole of 
her interest in her deseased hu»band's estate. 
As one of his heirs she was entitled by inherit. 
ance to & quarter share in that estate and 
thia she sould undoubtedly transfer. The 
document, however, purports to transfer, in 
one place at all events, the whole of the 
interest whieh had come into her possession 
from her deceased husband avd sets ont in 
detail tke properties, which, itis agreed, 
ineluded the whole of Ler Lu-band 5 estate. 
It reeites that the donor has been in posses. 
sion of the estate by virtue cf inheritanee 
and in lieu of dower.debt, and that ate 
wishes to give away all ber properties in 
her lifetime to the donee, subjeet to her 
right of maintenanse dur ng her lifetime, 
which she reserves at the rate of Rs, 60 
per annum whieh is to be a charge on the 
property. It then purports to sell without 
reserving the right of canceHation “the 
whole and entire property owned and posses. 
sed by me together with all rights and appur- 
tenanecs, for a soneideration of a monthly 


allowanes of Hs. 5, amounting to Hs. 60 per. 


annum, with effect from to-day up to my 
death. I have, by making over. this deed 
of aale to the vendee, pnt him in posses. 
sion of the vended property ss abolute 
proprietor in my plase.” It subsequently 
adds: "In ghort, the proprietary interest and 
all righte, title and interest which I had in 
the vended properties bave ander this sale- 
deed been transferred from me and beeome 
extinguished in so far as I am eoneerned 
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and have devolved on and vested in the 
said purshaser and his heirs aud represan- 
tatives.”’ It is not absolately: clear from 
this dosument whether the vendor intend- 
ed merely to transfer her own interest in. 
the property, that is, the quarter . share 
whioh she asquir:d by inheritanse, or: whe- 
ther she intended to transfer the whole of 
the interest of her husband of whieh she 
was then in possession, But, whatever her 
intentions may have been, it is elear, and 
enonot be disputed, that she had no power 
of disposition over the property beyond the 
quarter share to whish she was entitled by 
inheritance and to this extent alone eould 
the transfer of the property be valid. 

Both the learned Muusif and the learned 
Subordinate Judge, bafore whom the case 
came on appeal, took the view that tha 
widow had no right to transfer the. property 
beyond the extent of her own vested interest, 
vit, & quarter share and that, slthough 
she was in possession of the remainder in 
lieu of dower, she eould not transfer the 
remainder or even the possassion theréof so 
as to be binding after her lifetime without 
also transferring her right to dower. The 
learned Munsif, however, sonsidered that 
the plaintifi’s right to sue aserued in 1900 
when the deed was exeented and the donee 
was put in possession, and that, therefore, 
the suit whieh was instituted more . than 
12 years af or that date was barred by 
limitation. The learned Subordinate Judge, 
on the other hand, eame to the conclusion 
that the plaintiff's right to sue for posses- 
sion did notarise until the widow's death in 
1911, and that the suit having been brought 
within 12 years of that date was not 
barred. : 

On appeal to this Court, Mr. Jugtiee 
Bucknill. took the same view as the learned 
Subordinate Judge and dismissed the 
appeal, 

Tt does not appear to have been argued, 
either in the Trial Court or bafore the Sub- 
ordinate Judge on appeal, that the conveyance 
by the widow transferred to the appellant 
her dower debt. It was, however, argued 
before Mr, Justise Bueknill and the argument 
bas been repeated b3fore us in this appeal, 
that, on a proper eonstruction of the docu- 
ment, the dower-debt must be taken to 
have been transferred. It was alao œn- 
tended that, even if the dower-debt was not 
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in faet transferred, the widow had a lien 
or sharga upon the property as security for 
the enforaement of the debi which she 
could transfer not only during her life- 
time but even so a3 to enure for the benofit 
of the transferee after her death. The 
learned Judge, whose judgment is now 
under appeal, earefully eonsidered these 
questions and decided them against the 
appellant, In my opinion, his decision was 
right. Although the instrament of transfer 
recites that the widow is in possession both 
by virtue of inheritancs.and in lieu of dower- 
debt, it purports only to transfer the propriet- 
ary interest and all righte, title and interest 
whioh the vendor had in the vended properties, 
There is not a word, from first to last, relat- 
ing to any transfer of her dower-debt and I 
am unable to sonstrue the doeument as 
purporting to transfer the dower-debt, Nor, 
in my opinion, was it possible for her to 
transfer the lien on the property so as to 
be binding after her lifetime without 
transferring also the dower debt. The lien 
on the property whieh gives the widow the 
right to possession until the debt has been 
diseharged i8 not, in my opinion, an interest 
in property whieh ean bs severed from the 
right to dower and transferred as a separate 
interest. It is aright to the possession of 
the property by the person entitled to be 
paid the dower as long asthe debtis not 
discharged either by the income from the 
property or by payment by the heirs or 
others interested in dissharging the debt, 
It certainly givas the widow the right to 
possession and it may be assumed, I think, 
that, as long as she does not transfer her 
dower debt and that debt remains undis- 
ekarged, she may transfer, for her lifetime 
possession of the property the procesds of 
whieh belong to her until the debt is 
paid off, The position of the transferee 
in such a ease might be regarded as eon- 
stractively her  posssesion, and, in this 
sense, 16 would not ba severed from tha 
dower deb. Just as she sou'd diep^se of 
the proaseds in any way she cosa during 
her lifetime and until the debt was dia- 
charged, s9 also Í apprehend she could 
transfer possession of the property in the 
same siraumstanees, the traosferes being 
entitled to the usufroct. But ifshe should 
transfer the dower-debt or if she should die 
and her estate devolya upon her heirs or 
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assignees, the transferoe's right to possession 
would be extinguished, as the debt and 
the se*urity saannot be severed, thereby 
converting the security into a separate in- 
terest in the property. It would appear, 
therefore, that even if the instrament in 
question purported to transfer to the sp. 
pellant possession of the property forming 
the sesurity for the debt this would not 
enure to the benefit of the transferee after 
the widow's death when the dower-debt 
passed to her heirs, The possession of 
the donee, in such a case, must, I think, 
be regarded as constructive possession of the 
widow. Itis not an interest in property 
whieh is eapable of absolute transfer, In 
any view of the  sase, therefore, in my 
opinion, the decision ander appeal, upon 
this point, sannot ba assailed, 

It remains to eonsider the question of 
limitation. It is found as a fast, and 
eannot now bs disputed, that the appel- 
lant was in actual possession of the whole 
of the property. He contends that from 
the moment he obtained possession, in the 
year 1900, his possession was adverse to 
that of the plaintiff who cannot, after 
more than 12 years had elapsed, be held 
to assert his right to the property. The 
plaintiff, no doubt, knew that the defendant 
was in porsession bat he was not entitled to 
possession himself as long as the widow was 
saliva and tha debt remained undiseharged. 
It is not suggested that the debt was dis. 
eharged during the widow's lifetime. Had 
the plaiotiff sued for possession before 
1911, when the widow died, the appellant 
would have had a eomplete answer to sush 
a suit, He was in possession of the prop- 
erty with the consent of Musammat 
Kabiran, the only person at the time 
entitled to possession and the cause of 
astiou, whieh the plaintiff now seeks ko 
enforce, had not at that time arisen and 
did not arise until after her death in 1911, 

A farther point, however, was taken by the 
appellant whish must be sonsidered. On the 
assumption that the widow retained her dower 
debt and did not transfer it to the appellant, 
he argued that theright to the dower debt 
does not belong to the plaintiff but to 
Musammat Kabivan's heirs. It ig nob shown, 
however, that Musammat Kabiran left any 
heirs and, in the absenee of such, the plaintiff, 
ag the heir of her deseased husband, has @ 
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better title to his 6-annas share in the property . 


than the appeliant who has no title at 
all, 

A further point whieh does not appear to 
have been suggested before was that ia any 
ease the Crown would be the ultimate heir to 
Musammat Kabiran, .It is not shown, how- 
ever, in this oa3e that the Crown, even if the 
point is one which is sustainable, bad any 
better titla than the present plaintiff and in 
these circamatinees it seems to me that there 
is no force in this argam3nt, In my opinion 
this appeal sEould be dismissed with cos'‘s, 

| Mywnnos, J.—In my opinion there are only 
two points of any substansa in this appeal. 
The rst is the sonstrnction of the deed of 
transfer by Musammat Kabiran in fagour of 
Abdul Rahman. Both Courts kelow have 
found that the doeument was a deed of sale 
for consideration, and that what the widow 


transferred wa: neither har dower debt nor- 


the right to retain possession of the estate 
of her deseased husband as sesurity for tha: 
dabt but her intsres& in the property as 
proprietor of that estate whish admittedly 
inelades the three-eighths share slaimed by 
the plaintiff. 

Now, it is admitted that it is the plaintiff 
who is the sole proprietor of that three 
eighths share by right of inheritance ani that 
Mu-ammat Kabiran had no proprietary in“ 
terest in it, and that if she did not sell her 
dower debt together with the right to 
posssesion of the property as seourity, then 
the plaintiff has a good title against her 
trensferee. 

The Maunsif, however, found that the 
transferee eame into possession in 1900 
immediately upon the sale and was in adverse 
possession as against the plaintiff fron that 
date; The Munsif has aseordingly dismiesed 
the suit on the ground that the suit has not 
bean brought within 12 yaars of the date 
from which possession becama adverse, 


The ‘Subordinate Judge agrees with the . 
Muusif as to the corstruction of the document ` 


bet not'asto the question of the limitation, 
He is of opinion that as the plaintiff was not 
entitled to ejeet the transferee during the 
lifetime of the widow, the possession of the 
litter sould not have baen adverse to him 
and &hat, thersfore, limitation began to run 
orly fr.m the dats of the widow's death 
whieh took plase in 1911. Ho finds that tho 
ji having been instituted in 19:8, it 
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was within time and hs bas given a decree 
to the plaintiff in respact of the disputed 
shara. 

That judgment was affiemed by Mr, Jasties- 
Bacrnill and there san ba no doubt that his 
construction of tha dael of sale is eorrect. 
Exespt in the preamble, whish states that’ 
Musammat Kabiran is in possession of her 
husband's estate by right of inheritanse and: 
in lieu of dower debt; there is no mantios 
in the doeu ment of the dower debt. Through. 
out the transferor purports to transfer her 
proprietary interest in the whole and . 
entira estate of her husband together 
with sll rights and appartenanses. She 
sums up the effest of her dispositions in . 
the following words :— In short the proprie- 
tary interest and all rights, title and interest: 
whieh I hal ia the vanded properties 
2 under this sale deed bsen transforr- 
e E. $ 
It is eontended on bshalfof ths appallant ` 
that the words of transfer ara perfasily ` 
general and must be sonstraesd as meaning - 
that it was intended to include not only a 
proprietary interest in the land in suit, which 
she thought she possessed but whieh it is now 
admitted she did not, bat also the dower- 
debt and the right to retain possession till it- 
was paid. In my opinion, this eontention 
cannot be assspted. Ia Maina Bibi v. Was 
Ahmai (1) their Lordships of the 
Alishabad High Court had to eonstrue a deed 
of gift of whieh the terms were very similar, 
and ib was argued in that case that the 
greater right insludes the lesser and that if 
the transferor had no right of ownership in 
tha property, she at least had the right to 
retain possession of it and she should be 
taken to have transferred that right. The 
recital in that dead stated that the widow 
was in possession by victu» of tw separa'e 
titles: the firat was iu lien of dower and 
the second by virtue of a former desree under 
whish, the heirs of her decsased huiband. 
having failed to pay her dower deb: within 
the time appointel by ths Court, she: claimed 
to have  besome absolute owaer. Their 
Lordship; deolined tə acasde to the contention 
that beeause she transferred th3 waola 
proparty believing. hersal! to ba tae owner of 


(1) 51 Ind. Cas. 24°, 


7 A. L, T. 629, 1 U. P. I, R.' 
(A) 106; 4l A, 638, E ` E 
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it, sha should, in the absenas of slear and 
definite words, be taken to have transferred 
also her dower debt and her right to retain 
possession. 

In the present cis» the sonditions ara 
similar and I, think, it will ba wrong?without 
express words indieating an intention to 
transfer the dower debt to assume that the 
debt was also transferred. 

The right of a Muhammadan widow to 
retain. the possession of her husband's estate 
in lieu of dower has been sometiraes deseribed 
as a lien and sometimes asa charge. Strictly 
speaking, it is neither, but itis agreed that 
she has a right to transfer the debt soupled 
with the security and that the transfer will 
be binding upon her ao-heirs till they 
diseharge the debt. She may also during 
her lifetime tranefer the right of posses- 
sion apart from the debt, but that is a 
matter between herself and her transferee 

and the transfer will not be binding upon 
‘the eo-heirs after her death, That is the 
meaning of the proposition that a Muham- 
madan widow in possession of her husband's 
estate in lieu of unsatisfied dower aannot 
alienate the estate. This view of the law is 
in assord with the desision of the Fall 
Bench in Been Bes vy. Syed Moorthiya 

Sahib (2) andin my opinion the defendants 
in the present suit have no answer to the 
plaintiff's elaim, 

* The sesond point in the ease relates to the 
question of limitation. Now, the onus of 
proving adverse possession for more than 12 
years is clearly upon the defendants; the 
plaintiff was obviously not entitled to take 
possession during the widow's lifetime and 
there is no evidense that when the transferes 
took possession in 1902 the plaintiff had any 
notise that he was claiming to hold adversely 

' to him, "n 

The Munsif finds that possession besame 

adverso from the moment of the transfer 
but that finding has been set aside by. the 
Subordinate Judge and in sasond appeal upon 
the facts found no ease of adverse possession 
arises. é 

1t.was finally contended that the widow’s 
heirs, and, perhaps remotely, the Crown may 


have a right to resist the plaintiff's possession, ' 


(2) 58 Ind, Cas, 905; 43 M, 214,87 M.L J. 627; 
26 MW: L. T. 419; 11 Law, 160, (F. B.).: : d 


-INDIAN GASES, 


605 > 
Lut sush a csa was not made in the Conrts 
balow and sannot ba inquired into at this 
stage. On the findings there is nothing to 
show that any one has ab present a batter 
right than the plaintiff, 

The appeal should, therefore, be dismissed. 

N. H. 

i Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Oivit Revision No. 50 or 1922, 
August 29, 1922, 
Present : —Mr. Hallifax, A. J. C. 
BALAJI—PLINTIFF— 


APPLICANT 
té7 sus 


SUKAMIY A— DEFENDANT — 


Nox- APPLICANT. 
Contract Act (IX of 1872), s. TA— Penally, nature of — 
Damages for breach of contract stated in agreement — 
Damages, award of, 


A penalty clause in a contract providing for the 
payment of a fixed sum of money by the person 
committing a breach of the same shonld not be 
looked upon as a mere brutum fulmen,an agreement 
that neither party had any intention of enforcing at 
all to any extent. The object of such a clause is to 
fix a maximum for damages which would be dificult 
to estimate in money. Therefore, even if a Court ig 
not disposed to enforce such a clause this would not 
deprive the aggrieved party of his right to damages 
that he has actually suffered. | p. 608, cols, 1 & 2.] 


Ballabhdas v. Patkaji, 88 Ind, Cas, 915; 12 N. L. ‘ 
177, referred to. i 


Application for revision of the order of the ` 
Judge. Small Canse Court, Nagpur, dated 
Sth December 1921, in Small Cause Court Snit 


"No. 1724 of 1921, 


Messrs. P. B. Lobo and 8. O, Dutt Ohow. 


` dharg, for the Applicant. 


Mr. S, E. Mangrulkar, for the Non-Appli- 
sant. ` ` 

JUDGMENT. —The defendant promised 
to sell his absolute cccupancy land to the 
plaintiff for Rs. 1,900 by 15th March 1921 
and paid Rs. 400 by way of earnest money, 
Ho agreed that if he made default he would 
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re-pay the Rs. 400 and also would pay 
Rs. 500 by way of damages. He failed to 
somplete the sale, though the plaintiff was 
both ready and willing to sarry out his part 
of it, and eventually did buy the land on 


. 12th August 1921 for Ra, 2,000 at a Court 


gale in execution of his own decree. In this 
anit he alaimed Hs. £00 by way of damages 
forthe breach of sontract. He has been 
given a decree for Rs, 400 with interest for 
the, time that amount has been with the 
defendant, but refused anything more, on 
the ground that the sum of Rs. 500 whieh the 
defendant agreed to pay was a penalty, The 
idea is very sommon that what is called a 
"penalty elause” in a contrast is a mere 
brutum fulmen, an agreement that neither 


„pariy has any intention of enforsing at all 


to any extent, Sush an agreement would 
certainly not ba mentioned. in the Contract 
Aet, and in fact would not be agreement af 
all. A penalty clause merely: fixes a maxi- 
mum for damages whieh would be difficult to 
estimate in terms of money, and anyhow does 
not deprive the aggrieved party of his right 
to damages that can be so estimated, 

(2) In this case, the plaintiff has clearly 


- proved that he bas suffered a loss of Rs, 100 


in having to pay Re. 2,000 for the property 
instead of Bs. 1,900 and a loss of the value 
of the kotha whieh was included in the prop- 
erty to be cold for Rs, 1,900 but not in 
that sold for Rs. 2,000. In this Oourt the 


' defendant himself admitted the value of that 


kotha to be twenty-five or thirty rupees and, 
in the eireumsianses, that ean be taken AB 
a very clear indieation that its value is at 


` least Ra. 100 even if itis not worth Rs, 250 


- 
- — 


as the plaintiff says it is. There is also the 
events annas that the plaintiff had to pay 


“in order to get a refund of the value of the 


ty-rupee stamp he bought for the sale- 
Pei Á The astual value of the land may well 
be over Rs. 2,000 as the full price is seldom 
obtained at a forced sale, and the Oolleator 


gees to have fixed the fair prise af Re. 2,000 


mainly if not entirely on the statement made 


by the plaintiff that he had agreed to buy it 


. for Rs. 


- ^ 
~ 


., not exeeed Ra. 500, 


. been 


1,900. Anyhow spesial and actual 
damage to the extent of over Rs. 130 has 
proved, and it is obviously impoesible.to 
deprive tbe plaintiff of that merely beeause 
ho agreed that the liquidated damages should 


(3) Butibseems to me to have been too 
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lightly assnmed that the payment of 
Rs. 500 as damages to which the defend- 
ant agreed was by way of a penalty, 
that is fo say, that the parties agreed that 
that sam should be the maximum payable as 
damages, and did not agree that it was to 
ba paid in ful without further question if 
the defendant broke the contract. Thera is 
& very strong indication of the intention of 
the parties in regard to the damages recover- 
able by the plaintiff in ease of breash of the 
contrast by.the defendant, in what is agreed 
on all sidea to have been their intention jn 
regard to the damages to be resoverable by 
the defendant in sase of breach by the plaintiff, 
It has throughout been asaepted by every- 
body that if the plaintiff broke the sontraet 
the defendant would be entitled to retain the 
Rs. 400 paid to him as earnest money, and 


_sestion 74 of the Contrast Act applies tothe 


agreement in regard to the earnest money 48 
much as to the agreement in regard to the 
Rs. 500 as was held in Ballabhdas v, Patkaj: 
(1) Ifit really was the intention of: tha 
parties that the damsges payable to the 
defendant in eases of breach by the plaintiff 
were to be Rs. 400 without further question 


"asto the amoant, then the inferenee would 
. be inevitable that the parties. also agreed that 


the damages payable to the plaintiff in cise 
of breach by the defendant were to ba Ra, 500 
and no more and no less, 

(4) But I do not accept the defendant's 
sontention that on breach of the sontraet by 
the plaintiff he would have been entitled to 
retain the whole of the Rs, 400 without 
further question as to the amount of damages 
he had suffered. He would slearly have been 
entitled to retain only so much of it as would 
give him reasonable sompensation, So also 
the plaintiff san claim reasonable eompensa- 
tion up toa limit of Rs, 500 for any loss he 
has snffered, and in the cireumstanass it 
appears that the whole of the Rs. 500 would 
be more than reasonable, ashe did get nearly 
all the property he wanted not many months 
later, But, as has already been shown, he 
suffered an actual demonstrable loss of not 
less than Hs. 141.4-0 by the default of the 
defendant, and in view of the. practical 


sertainty that the defendant's admission of 


the value of the kotha in this Court is a 
hopeless understatement it can fairly be 


(1) 38 Ind. Oar, 915; 12 N. L, &, 177, 
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said that he has proved astnal damage to 
the extent of Rs; 200. 

(5) But he has undoubtedly suffered 
further loss of which the exact extent 
cannot possibly be proved, and it is just 
this kind of damage that the agreement to 
pay Hs. 500, or some reasonable sum not 
greatar than Rs. 
This from its nature ean only be assessed 
‘in’ a round sum, and I eonsider, having 
regard to all the eircumstances of the 
case, that the payment of a sum of 
Rs. 360, which ineludes the extra price he 
‘had to pay for the land and also the 
value of the kotha, would be reasonable 
compensation to the plaintiff for the loss 
caused to him by the default of the 
defendant. 

(6) - There seems no partienlar reason for 
allowing any interest on this sum for the 
short period between the breash and the 
filing of the suit, but interest at the rate 
allowed on the Ra. 400 shonli sertainly be 
paid on the whole amount decreed from 
‘the date of snit till aetual payment ia 
made. The decree of the lower Court is, 
therefore, moditied by the substitution of 
Rs. 713.5.4 for Ra, 413.5.4 as the amonnt 
the defendant is to pay tothe plaintiff 
‘and the addition of an order that the 
defendant shall pay interest at the rate 
-of 1 per cant, per mensem on Rs. 713-5.4 from 


25th June 1921, the date on which the suit. 


was instituted, till payment is actually made. 


The defendant will also pay the whole of > 


the sosts of the suit and’ also those of 
these proseedings, i in whioh Rs. 15 will be 
allowed as Pleader’s fee, 


N. Be 5 à 
Deoree modified, 


500, is meant to cover. . 


OALOUTTA HIGH COURT. 
Civiz. Rone No. 649 or 1921. 
February 27, 1922. 

Present :— Mr. Justiee Greaves and 
Mr. dustiee Ghose, 

Sm: AMULYA SUNDARI DASSYA— 
PraiNTIFF— PaTiTI!ONBR 
versus 
SYAMA SUNDAR SAHA AND OT«ERi— 


DEFENDAN 8—O»rposrrE PARTIRS. 

Civil Procedure Code (Act V of 1908), O. XXV, r3 
~~ Suit for dissolution of partnership, for accounts und 
for recovery of plaintiffs stridhan property, if suit 
for payment of money. 


A suit for dissolution of partnership, for accounts 
and for recovery of the plaintiff's stridhun property 
is not a suit for payment of money within the pro. 
visions of O. XXV, x, 80f the Code of Civil Pro. 
cedure 


Rule against an order of the Sub.Judge, 


- Fifth Court, Dacca, 


FAOTS appear from the judgment. 
Babu Gopal Ohanira Das, for the Petitioner. 


‘—-The plaintiff is the petitioner. The plaintiff 


brought a suit for dissolution of partnership 
and for assounts and also for the resovery 
of the siridhan properties as heirness to 
her deseased husband. The partnership 
firm deals in the purehase and sale of rise 
on wholesale seale and its assesta consist in 
both moveable and immoveable properties, 
The snit was filed in the Court of the 
Fourth Subordinate Judge in September 
1:20. In Ostober 1920 the defendants Gied 
an application praying for an order salling 
upon the plaintiff to furnish security for costs 
but did not press it. In the meantime the 
parties sited witnesses, filed their documents, 
issuss were settled and when the suit be: 
came ripe for hearing it was transferred to 


‘the file of the Fifth Subordinate Judge. 


Thereafter by a fresh affidavit in July 49921 


‘they pressed their application for sesurity. 


And on the 30th July 1921 the learned 
Subordinate Judge dirested the plaintiff to 
furnish sesurity for sosts of the defendant. 
It is against that order that the presont 
Rulsis directed. My submission is that the 
application for security of sests is mala fide 
as it isquite obvious from their attitude, 
They had made a previous applieation soon 
after the institution of the suit. But they 
did not press it whieh they should have 
done if they really had any bona#ide grounds 
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or that applisation. My next and the 
principal contention is that the' suit not 
being a suit for money the Court below had 
no jurisdiction to order for security for, 
sosts under O. XXV, r. 1 (3) of the, Codd 
of Civil Prosedure. "My svit is not -ne for 
money. It is a bona fide one for my own 


benefit and not for the benefit of any body ` 


élào. I aubmit the section is clear, The 
properties consist of both moveable and 
immoveable properties. I submit O. XXV, 
. x. 1 (3), Civil Procedure Code, does not apply. 
The order of the Jearned Subordinate Judge 
is bad in. law and he had no jurisdiction, to 
. make it. ` 

Dr. Sarat Chandra Basak (with him Babu 
-Nabadwip Chandra Saha), for the Opposite 
Parties—I submit the present svit clearly 
falls within the seope of 0. XXV,r. 1 (3), 
Civil Prosedure Code. In the prayer elause 
‘of the plaint, the plaintiff inter alia asked 
for (a) aseertaining the amountdue to the 
respective parties after adjustment of accounts 
and passing a deeree in favour of the 
plaintiff for the sum thus due to her, (b) 
passing a deeree for the stridhan and 
moveable properties decribed in schedules 
-8 and 4 on value thereof by way of damages 
amounting to Rs. 2,694, and (c) a deoree 
for the money due after taking account of 
the loan business. From the reliefs she 
‘thus prays for it is quite clear that the 
guit ia for the payment of money. Hence it 
comes under the purview of O. XXV, r, 1 
(3), Civil Prosedure Code. Refers to Sona- 
‘bat v. Trtbhowandas Navrotamdus (1).. That 
ease is on all, fours with the present ase. 
There all the authorities on the point have 
“been diseussed. Then as regards the other 
point that our application is mala fide and 
- ought to have been pressed earlier, I submit 
"under O. XXV, r. 1 the application may be 
made at any stage of the suit. Merely 
'beeause we fail to press it earlier would not 
make our applisation a mala fide one. Refers 
“to Debendra Narain Singh (Sinha) v. Narendra 
' Narain Singh (Sinha) (2). 

Babu Gopal Chandra Das replied in brief. 

JUDGMENT.—This Rule was granted at 
‘the ivstaneo of the plaintiff, who is & 
widow, to vasate the order of.the Subordi- 
nate Judge- diresting her to give sesurity 

(1) 32 B. 602; 10 Bom. L. B,837. — ' 

(2) 54 Ind, Cas,’ 636 a&'p, 64); 24 O. W, N. 110 at 
` p. 116; 80 O, L, J, 417. i 


‘nership aud so on, 


for costs in a sum of Bs..500. The suit is 
for dissolution of partnership, for aesounta 
and for reeovery of the plaintifs stridhan 


. property. The only question that arises for 


our consideratión in this Rule is whether 
ihis: 18-9 suit for payment of money within 
ihe pfovislons of O. XXV,r. 3, Civil Pro. 
ecdure Code. Apsrt from the partnership, 
properties eonsist of immoveable properties. 
On beb&lf of the opposite party it is stated 
that any decree that results in the plaintiff's 
favour must be a deeree for money and 
that, «onsequently, the suit must be deemed 
to be one for payment of money within 
O. XXV, r. 8, Civil Proeedure Code. There 
is no doubt that in thie Court -a~snit for 
ornaments has been held to be a suit for 


money within the meansing of O. XXV,r, 


3. We have salso been referred to the ease 
of Sonabat v. Tribhowandas Narotamdas (1) 
where it was held that a suit by a widow 
claiming to be a reversionary heir was a 
suit for money within the sub-section even 


‘though some portion, a smaller portion of 


ihe claim, was in respest of moveables. 
Now, we have looked into the other desision 
whieh was referred to in the judgment of 
the First Court ia that ease and Sir Law. 
renee Jenkins, in delivering the judgment 
of the suit, stated that the suits before him 
were not exclusively for money but would, 
eneh, result in a decree for money on the 
relief sought. But even ao, we do not think 


‘that the present snit falls within the sub- 


sestion, whieh involves the , taking of 
partnership accounts, dissolution of parte 
i can quite understand 
where the main elaim js. one for money 
and other relief is only incidentally sought 
that a Court may «ome to the conelusion 
that the suit is one for money within the 
meaning of the sub-section, But speaking 
for myself, I am not inslined to extend the 
sub-seetion so as to cover a suit of the 
nature of the present suit. Inthe result, we 
thirk that the suit does not fall within 
O, XXV,r.3 and that it is not a suit for 
payment of money. The order of the 
Subordinate Judge is, aeeordingly, diseharg- 


ed with costa—hearing fee two gold 
mohurs, 
Ba N. 
Rule discharged, 


x: 
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LAHORE HIGH COURT. 
Üatuixan Revistoxy ASPulgaT,0n No; 745 
or 1921. 

Daesmber 5, 1921. 

Present : —Mr. Jastisa Harrison — . 
KAULLU—Acossep—Pertirtoner o 
versus 
BMPEROR —BRszerospexf. 
Criminal Procedure Oode (Act V of 1898), 8. 435 
—District Magistrate as Court of Appeal, whether 
tnferior to Sessions Judge. 


A District Magistrate sitting asa Court of Appeal 
is an inferior Criminal Oourt to the Sessions Court 
for the purposes of sestion 435 of the Criminal Pro- 
cedure Code. [ p, 611, col,'1.] 

Khamir Sheikh v. "Emperor, 140 W, N. covi, Shib 
Das v, Emperor, 2« Ind. Cas. 809; 885 P, L. R. 1913; 40 
P. W. R. 1918 Cr; 14 Cr. L. 3. 659, Queen-Empress 
v. Laskari, 7 A. 858 (F. Ba; A. W. N. (1885) 237; 
4 Ind Dec. (x. s.) 925, Jalloo v. Emperor, 15 P. R. 
1904 Cr.; 131 P. L, R. 1994: 1 Or. L. J, 1063, Opendro 
. Nath Ghose v. Dukhini Bewa, 12 O. 478 (F. B. 4 6 Ind, 
Dec. (N. B.) 323, Queen-Empress v. Jahandi, 28 O. 
249; 12 Ind. Dec. (N.8) 166, discussed, 


Case reported by the Sessions Judge, 
Karnal, with his No. 796 of 9th May 1921. 


GROUNDS.-— This is a patition for revision 
of an order of the Distriet Magistrate, 
Karnal, sitting as a Court of Appeal. 

‘T entertain some doubt whether a Sessions 
J udge is sompetent to entertain sush a 
petition, The qnestion is whether tha 


District Magistrate ‘sitting asa Oourt of. 


Appeal is an inferior Oriminal Court to the 
Sessions Cours, 


Page 906 of Sohni’s Oriminal Prosedare 


Code, 9th Edition, eontains a note in the 
following terms :— : 

"A Sessions Judge -has no power to 
. refer to the High Court the judgment of 
a Distriet Magistrate givan in the exereise 
of his appellate jurisdiation, as he is not 
then an infesior Criminal Oourt to the 
Sessions Jadge within the meaning of 
sestion 435— Khamir Sheikh v. Emperor (1),” 
The ruling relied upon is not aesessible to 
me, On the other hand, the  petitionar'4 
Vakil sited Shib Das v. Empsror (2) where a 
revision of a Distriet Magistrate'a appellate 


order was assepted on the resommendation  j 


(1) 14 C. W. N. covi. 
(2) 21 Ind. Cas. $99; 335 P, L, R. 1913; 40 P; W, 
R. 1918 Oz; 14 Cr. L. J, 669. . 
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of tha Sessions Judge without this point 
of la» being raised. He alao referred 
to Jalloo v. Emperor (8), Qusen Empress 
x. Karamdi (4) and sons other raling not 
relevant. I haya also referred to Oomiro 
‘Nath “Ghose v. Dukhint Bewa (4) and Queens 
Empress v. Laskart (6). Opsndro Nath 
Ghose v, Dukhint Bewa (5) saya that a 
Sassions Court is superior to all other 
losal Criminal Courts; while ia Qussn- 
Empress vy. Laskari (6), Straight, J., held 
that. the Distriet Magistrate was undoubted ly 
inferior to the Court of Session and 
suggested that ‘inferior was substituted for 
subordinate in .the sorresponding sestion 
of the earlier Code, as it has bsen held 
that the District Magistrate was not 
subordinate to the Sessions Court. None 
nf thess rulings, however, speeifisally deals 
with the ease’ of a Diatrieé Magistrate 
sitting as a Court of Appeal and I would 
welsome a pronouneemant by the Lahore 
High Court on this point. 

Coming to the fasts, the present peti- 
tioner was convistel by Lala Luishhu Mal, 
Magistrate, Sesond Class, under sestion 403, 
indian Penal Code, and sentenesd to two 
months’ rigorous imprisonment and Ri. 50 
fioe, This sentenca was upheld on appeal 
by the Distrist Magistrate. It was fonud 
by Lala Lashhu Mal that the somplainanf 
Banarsi Dis owned a mare whieh dis- 
appeared while grazing. The following day 
he was told by Manshi that he had seen 
Sardar Ali riding the mare, and Kalla, 
the petitioner, walking alongside. After 
s)m3 tims he tosk a  pinchoyald to 
Killu's village and Kalla promised to 
ratarn the mara. At a sesond  panchayat 
50 as 
bhusga. Ultimvtsly ha defaulted, and about 
a month and-a-half after the mara dis- 
appaaral the eomplainant reported the 
mattar to the Polies ani thse same day lodged 
a petition. 

Tae trying Magistrate dissharged Sardar’ 
Ali, who is the son of Zaildar, and im 
his order of dissùsrga he said that the 


(8) 18 P. R. 1904 Cr; 181 P. L, R. 1904 1 Or, L 
1083. d < 
(4) 23 C. 250 ab p. 253; 12 Ind, Dec. (x. s.) 167. 
(6) 12 C. 473 (F. B.); 6 Iud. Dec. (N. s.) 321, 
(6) 7 A. 858 (P. B.) A. W. N. (0885) 237; 4 Indy 
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evidenee of Munshi was unreliable. Yet 
beth, he and the Distriet Magistrate have 
relied upon Munshi against Kallu. ^ 
This witness Munshi was not mentioned 
in the report the somplainant made. to 
the.Polies or in his eomplaint or in his 
statement .under sestion 203, Criminal 
Prosedure Code. Jn my opinion Munshi's 
evideneo must be entirely rejested. “4 


Hense the  enly remaining evidence 
sgainet Kallu.is that of four witnesses 


who nercate what took plaee at the 
panchayat in Kalln’s village, Two of them. 
also. testify against Sardar Ali, -but the 


frying Magistrate rejeated their testimony 
against him. One of the witnesses, Nizam. 
. Khan, depceed that Kallu under pressure 
said ath roz bad akar jaisa katsa koga 
waisa kan dunga, Theother three witnesses 
(of. whom Suraj is a remote relative of the, 
eomplainant) say that Kallu at first denied 
his guilt, then mon liya, This is all. 

In my .cpinion tbe evidepee on the 
resotd is quite insufficient to. justify eon- 
vistion and I recommend that the sovistion 
be .set aside and Kellu who is on bail be 
disehárged from security, 

Mr. Raj Kishen, for the Petitioner. 

Diwan Khilinda Eam, R. S, Publio Prose- 
autor, for the Respondent. 

ORDER,—Under sestion 433, Oriminal 
Prosedure Code, the Sessions. Judge of, 
Karnal has referred to this Oourt two 
orders of the Distriot Magistrate passed in 
the exersise of his appellate jurisdiction,, 


and in. the. order of referense he has. 


asked for a decision as to whether he has 
jurisdiction to do so, and whether under. 
the sireumstanees the words “any inferior 
Oriminal Court in section 435 include 
the Court of a Distries Magistrate, . In 
Khamir Shethh v. Emperor (1) a desision 
of a Division Boneh is reported to the 
effoet: that the District Magistrate when, 
exercising appellate jarisdistion is, not 
an inferior Oriminal Oourt to, the Sessions 
Judge.. The only published Punjab . ease 
on the subject appears to be Shib Das 
v. Emperor (2). In this the Sessions 
Judge.-reported an order passed by the 
Distriet Magistrate, aeting as a Court of 
Appeal, and the question -of his right to do 
Bo was not raised nor diseussed, but the 
dudge dealt with the report and passed 
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‘power of the Sessions Judge under 


orders on it, The word used in seetion 435, 
Criminal Proosdure Code, was formerly 
“subordinate” and for this the word 
"inferior" was substituted, the reason being, 
as explained in Queen- Empress v; Laskars (6), 
that in some matters the Distriet Magistrate 
is not subordinate tothe Sessions Judge, 
and in sonmequensee of this amendment 
there has never been any question of the 
866- 
tion 435 to deal with an order passed by. 
the Distriat Magistrate in the exersise of 
his ordinary original jurisdistion. The 
meaning of the word ‘inferior’ has ‘been ‘ 
dissussed and’ explained in Jalloo v, Emperor | 


.(3) and in a Full Beneh deeision of the 
“Onleutta High Court, Opendro Nat Ghose v, 


Dukhini Bewa (5). 
Punjab ruling ; 
'Inferiority is different from subordinat. 
ion as laid down in seetion .17 of the 
Code, though, under seation 195, tbe 
Distriet Magistrate is in sertain eases sub.” 
ordinate also to the Sessions Judge. It is 
true, that under section 435 ‘the Distrint, 
Magistrate has eonsorrent jurisdiotion with’ 
the Sessions Judge in .matters of revision, 
but the Distriet ‘Magistrate’ s powers reg 


To quote from the 


` limited to Courts in subordination to him, — 


whereas the Sessions Judge's jurisdiction’ 
may extend over more, than one distrist 
and over Assistant Sessions Judges, if 
there are any, The latiguage of seetion 437 ' 
also shows that the Distrist Magistratà' 
may ke ordered by Sessions Judge 
to make the further inquiry  dirested' 
under that section. Thus there ean be no 
question of the Distriat Mágietrate's Court 
being one inferior to that of the Sessions 
Judge exsept with referense to those spesial: 
eases where their powers are deelared equal 
by the Code," | oa 

The powers of the ' Dina “Magistrate 
and the Sessions Judge as Courts of Appeal ` l 
are not, and have not been, deülared to be 
equal. : 

In Opendro Nath Ghoss v. Dukhini Bewa 
(5) the following passage oesurs ; 

"If we take the ordinary. meaning ot^ 
the word, there san be no question “bat | 
that all subordinates are inferior to the 
authority to whieh they are subordinate; 
although inferiors are not  nesessarily 
subordinates. So withig the territoria]. 


Va, Lx viii] 
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Jurisdietion of a High QCoart, all other 
Courts are inferior to it, in ə Sessions 
Division: the Seasions Court is superior to 
all other losal Criminal Oourts, and all 
suah other Courts are inferior to it; and in 
a distriet all other Magistrates are by seation 
17 of the Oode subordinate to the Magistrate 
of the Distrist, and, sonsequently, inferior 
to him: and inferior as muah for the 
purpose of sestion 435 as in any other 
respeat, 

The High Oonrt san under that sestion 
gall for the reeord of any proseeding before 
any Criminal Court within the losal limits 
of its jurisdistion; a Court of Sessions, 
may dosoas regards every other Oriminal 
Oourt in the Sassions Division; and the 
Magistrate of the Distriet ean do the same 
as regards evary other Magistrate’s Court 
within his Distriet,” i 

This view hardly soineides with that 
takan in Khamir Sheikh v. Emperor (1) 
and if.appears to mé to give the natural and 
obvious interpretation to be placed on 
the word "inferior." The Distrist Magia- 
trate “is in nd possible sense of the word 
superior to the Sessions Judge and if 
authority be needed this has been very 
.slearly explained in Queen-Hmopress v. 
Jahandt (7) and Queen-Empress v. Karamdt 
(4), He is sertainly not a Court: of eo- 
ordinate jurisdietion exeept with refbrenag 
to ihose spesial sases where his powers 
are deslared by the Code to be similar 
to, though more limited than, those of 
the Sessions Judge, The only possible son.’ 
slusions, therefore, is that he is inferior. 
The opposite view is based on -more or 


less the same reasoning as that whieh led the ` 


Division Bensh of the Calentta High Court 
in Nobin Kristo Mooker:e v. Russick Lait 


Laha(8),to hold that a First Olass Magistrate ` 


is not inferior to a Distrieé Magistrate, a find. 
ing whieh was sonsiderad and dissented from 


in the Fall Bensh ruling Openiro Nath Ghoss ~ 
v. Dukhint Bewa (5). The words " inferior ” - 


and "subordinate" have different meanings 
and the only possible reason for holding 
that the District. Magistrate qua an Appel. 
late .Oourt is nob inferisr to the Ssasions 


Jadgs is that he is not subordinate in 


(7) 23 O, 24%; 12 Ind, Deo, (x, s.) 168, ` 
(8) 10-0, 263; 8 Ind. Jur; 378; 5 Ind, Dec, (x. s.) 
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‘that partisular ospaeity. ' This -reason ‘is, 


I think, unsound and is based on a omm- 
fusion of ideas leading to the ‘treatment of -. 
both words as identisal and interehangeable, 
Following, therefore, the 'prosedure observed: 
in Saib Das v. Emperor (2), I deal with the : 
eases reported by the Sessions Judge. 


The faets' are elearly ‘stated in’ the 
of referensü -. . . . . The: 
Distris& Magistrate -haa upheld the son- : 
vistion of one Kallu who was sent up for : 
trial together with Sardar Ali in spite ‘of * 
the faet that the prinsipal- witness against 
Kalla was rejeeted: by the Trial : Magistrate .: 
when dealing with: the-sase- of: thé * Ga" 
“ Without; -the  evidense » of -this 
witness the remaining evidense on the readxd:: 
is quite insuffisient to justify a sonvietion. 
I, therefere, aesept the  applieation for 
revision and asquit Kallu aseused. 
%, Ke 
"Application accipted, 


T ^ Pd ` ^ 
* = 


“OUDH JUDIOTAL COMMISSIONER’S 
; COURT, -- .. ne a 
CriminaL Revgrence No, 2 or 1922, 
January 26, 1929, :... 
Present : —Mr. Daniels, A. J. Q, 
HMPEROR—Oompratnanr 


versus f | , 


LALJI AND oTHERI—-ÀCCUSZD, 
Public Gambling Act (IIl of 1867), s. 18—Foot-path 
running through private grove —Public place. 


A foot-path running through a private grove is a ` 
public place if it is used by the public as of right," 


‘Criminal reference made by tha, Sessions | 
Judge, Sitapur. | 

Mr, M. Arabi, for the. Aegusad, iP" x 

The Government Pieader, for the Orown. , 


JUDGMENT,-—This is a reference by the 
learned Sessions Judge of' Sitapur, © The 
question for desision is whether a foot.path' 


" passing through a grova is a public plase;" 


The answer'to this question dependa'on the 
nature of the foot-path and (he nature f 
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the righé or permission by which it is used. 
In this ease there is. n^ question of permis- 
sive right as suggested by the Sessions Jadge. 
The Magistrate has found that the path in 
question isa publie path used by the public 
as of right.: Under there sireumstances the 
foot-path must, in my opinion, be considered 
to be a plase, Tho rulings referred to by tho 
learnéd Judge regarding gambling in a 
grove are not applicable. 
unable to ascept the , referenee exsept to thia 


extent that the alternative sentensa of two ` 


weeks’ rigorous imprisonment imposed on 
Gaya Bakheh Singh whieh the Magistrate 
admits to haye been in exeess of his powers is 
reduced toone week’a rigorous imprisonment, 
To this extent only the referenee is asecpted. 
Let the record be returned. 
N. K, 
< Reccrd returned, - 


LAHORE HIGH COURT. 
" Onimiwas Arrsab No, 187 or 1921 
. |. Mareh 13,1922, 
Preseni:—Sir Shadi Lal, Kr., Chief Justice, 
and' Mr, Justice Harrigzon. 
EMPEBOR-—ArP£ZLLANT 
VETSUS 
. C. J. ROBINSON — Rasronpent, 


Opium Act (I of 1878), ss, 8, €—"Opiwmn," whether 
includes morphia. 


' Though morphia is not a preparation or admixture 
of.opium, yetit is an intoxicating drug prepared 
from the poppy and, as such, fulfills the require- 
ments of the definition of “opium” contained in 
section 3 of the Opium Act, [p. 61%, col, 1.] 

Bila! Ram v. Emperor, 69 Ind Cas. 40;1 L, 443; 22 
Cr. b, J, 8; 2 L. L. J. 711, dissented from. 


Appeal from an order of the Distriet 


Magietrate, Multan, dated the 27th January 


1931. i 
. FAOTS appear from the following order of 
remand, dated the 27th May 1921, by Justise 
Sie Shadi Le), O. J. and Mr. Justice Moti 
S acar— 

This. is an appesl against an order of 
aejuitta!, ard the sole question for deter minar 
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tion is whether morphia comas within the 
definition of opium as contained in the 
Opium Act, I of 1878. Now,the third sec- 
tion of the aforesaid Act enacts that opium 
ineludes. also poppy-heads, preparation or 
admixtures of opinum and intoxicating drugs 
prepared from the poppy, In Fita Ram 
v. Emperor (1) Mr, Justiea Martinean held ` 
that morphia is not ineluded in that 
definition, beeanse it is neither a prepara- 
tion or admixture of opium nor a drug; 
prepared from the poppy. The appellant, 
however, impeaches the correctness of the 
rule laid down in that judgment, and: 
invites us to eonsider the question de. novo 
and pronounee an authoritative opinion 
thereon. i 

It is clear that the rules framed by. 
Government regulating the pcssession, sale 
and transport of morphia proeeed upon thz 
assumption- that morphia is ineluded in the 
definition of opium as sontained in the Act, 
and there can be no doubt that the question 
raised in this appeal is one of publie. im- 
portante. 

It appears frem, Watt’s Dietionary of 
Chemistry, Volume JIJ, page 639, that 
morphia or morphine is one of the sonsti- 
tuents of opium, and that its quantity varies 
from 3 to 15 per cent. The learned Vakil 
for the appellant sontends that morphia is 
a preparation or admixtore of opium, ard 
that the drug can beprepared sleo from the 
poppy. This eontention is eoniroverted by 
the learned Counsel for the respondent who 
argues that, though morphia may be prepar- 
ed from opium, it eannot be described as 
a preparation or admixture of opinm, noris 
it prepared from the poppy. Upon the 
resord tkere is no evidence to show how 
morpbia is mapufaetored, nor is there any 
material to enable us to deside between the 
rival «onteniions. 

In view cf the importarce cf the issue 
we consider that it is nesessary to order an 
erquiry into the question wheiber morphia 
is a preparaticn or admixture of opium or 
whether it is an intoxicating drug prepared 
from the poppy. We aseordingly direct the 
District Magistrate to record — evidenee 
tke  variors methods in 
whieh morphia is or can be prepared, and 
to eerlify it to this Court. The irquiry 

(1) 59 Ind. Cas, 40; 1 L. 448; 22 Cr. L.J..8 2 L, L, 


& 1 i 


: Vol. LXVIII) 
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shonld ba an exhaustive one, and both the 
parties should ba afforded a reasonable 
opportunity to produss expert evidense and 
such other evidense as may ba relivant to 
the decision of the qussticn formulated 
abova, 

Dewan Khilinda Ram, R. S., for 
Appellant. 
© Mr. Manohar Lal, for the Respondent, 

JUDGMENT.—The order of remand made 
on the 27th of May, 1921, whieh sats oat 
the relevant facts of the case, must ba read 
as a part of this judgment. The evidenee 
now rescrded by the Distrist Magistrate 
shows that opium is the inspissated jaise 
obtained from the insised unripe sapsules 
of the poppy, and that morphia is one of the 
-alkaloids found in opium along with other 
egnstituents auch as mesonis asid, fatty 
‘matter, resin, gum, saontchouc and mineral 
‘salts. There can ba no doubt that morphis 
is ote of the eomponents of opium and 
cannot, therefore, be ealled a “preparation 
or admixture of opium." It is, however, 
‘clear that it isa drug prepared by a chemieal 
prosess from opium whieh is merely the 
thiskened iuise of the poppy, and it ean, 
therefore, b3 properly dessribsd as a drug 
prepared from the poppy. It is true that in 
the proseis of manufacturing morphia from 
the poppy an intermediate substanee, namely, 
opium or inspicsated juise of poppy, is 
prepared, but that sireumstanse does not 
furnish any ground for holding that more 
phia is not prepared from the poppy. 

We mrsi, therefore, hcld: that morphia is 
an alkeloid prepared {rcm the poppy, ard 
it is beyond doubt thatit is anintoxisating 
drug. While aecepting the view expressed 
ia Siia Ham v. Emperor (1) that morphia 
is not a preparation or admixture cf 
opinm, we ate unable to osne:r in the 
eouelusion that it is nota diug prerarcd from 
the poppy. 

Upon the evidence we are of opinion that 
morphia is an intoxieating drug prepared 
from the poppy, and that it fulflls the re- 
‘quirements of the definition of ‘opium’ 
sontained in sestion 3 of the Opium Act, 
1 of 1878. 

We mey pciat cut that the Notifieation 
No, 9:4, dated the l6th  Ostob:r 1916, 


the 


referred to in the aforesaid judgment, has - 


sinaa been caveelled ard wa do rot thisk 
that it can afeat the eonelusion reached 
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by us on tho of the 
evidence, ; 

- The result is that we aecept the appeal,and, 
setting aside the order of the lower Court, 
eonvist the respondent Robinson of an 
offense under seetion 9 (c) of the Opium 
Act. Having regard to the delay in ‘the 
disposal of the case and to other circum: 
stanses, we do not conaider it nesessary to 
impose a sentence of imprisonment. We 
accordingly sentenes him to a fina of 
Rs, 100. In default of payment of the fine 
he shall undergo rigorous imprisonment for 
a period of three months, 

R. N, 


strength expert 


Appeal accepted, 


OUDH JUDICIAL COMMISSIONER’S 
CO 


OURIMINAL Rersrence No. 12 or 1922, 
May 2, 18922. . 
Present :—Pandit Kanhaiya Lal, J, O. 
EMPEROR-—-COMPLAINANT 


USTER 


BASHIR AND oruers——Acousep. 
Public Gambling Act (111. of 1867), s. 18-—~“Pubdlio 
place," meaning of—Publictty of situation. 


A public place must bea place whichis either 
open tothe publicor is used by the public and the 
mere publicity of a situation does not make'it a 
public place within the meaning of section 13 of the 
Publio Gambling Aot. [ p. 614, col. 2.) 

Reg v. Wellard, (1885 14 Q. B. D. 68 at p. 66; 64 
L.J.M. O. 14; 61 L. T. 604; 88 W. R. 156; 15 Cox C.C. 
659; 40 J. P. 208, Hari Singh v. Jadu Nandan Singh, 
31 0. 542; BO, W. N, 468; 1 Or. L. J, 349, Sukhnan- 
dan Singh v. Emperor, 66 Ind. Oas. 419; 23 Cr. L. J. 87; 
44 A, 265; 20 A. L. J, 50; Queen- Empress v. Sri Lal, M 
4.188; A, W. N. (1895) 42; 8 Ind. Deo. (np) 432, 
Emperor v. Ajudhia Prasad, A. W.{N. (1004) 82, 
Ahmad Ali v. Emperor, 1 A. L. J. /128 1 Cr. L, 
J. 272, Meula v. Emperor, 66 Ind Caa.,8672; 104 P. L. 
R 1920; 2! Cr. L. J, 512, Badr.ud.din v. Emperor, 
57 Ind. Cas. 981; 21 Cr. L, J. £91, considered. 


Case reported by the Sessions Judge, 
Si'apur, under section 438 of the Oriminal 
Proeadure Code. 

Mr. J. P. O. Bhattacharjt holding brief 
of the Government Pleader, for the Crawn. 

Mr, Hargobind Dayal, for the Accused, 
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" e JUDGMENT.—The - question for :consi- 
deration in this ease is whether the ‘aceused 
persons: were .gambling in a publie plase 
within: the meaning óf seetion 13 cf the 
:Poblie Gambling Ast (IIE of 1867). -The 
map prépared:by the investigating ‘officer 

J8hows that tbey -were -gambling under a 

: tamarind.tree: in:-an open space of ground 

‘on two. aides of. whish there are:publio roads. 
On a.:portion of that land..»tood a hnt 
osenpied by.a prostitute... There sre other 

: honees tco.s*andipng near. that losality; The 
land. is ‘not fenced- in any..way from .the 
adjoining roads. litis not apparently used 
by the publie, for when the learned Sessions 
Judge  inspested the locality he found a 
quantity of newly felled timber lying there. 
The land is situated on the ontskirts of 
Sitapur and forms.an ang le between two roads, 
but it is in no sense a publie plass, though it 
is exposed to the public view. 

In Reg. v. Wellard (1) Lord Coleridge laid 
down that a place was a public place 
where the publie were in the habit of resort. 
ing to it and no one prevented them from 
so:doing. In the same case Grove, J., dealing 
with & case of an indesent exposure, said that 
ihe publie plase wasa plases where the publis 
go, no matter whether they bave a right to 
gocr not. Itis, however, obvicus that what 
is a publie plaee may vary from time to time, 
for a private placa may be frequented by the 
publis and may hesome a’ public place for 
the time it'is 20 used; Where a place is in 
ary way dedieated to the usa of the publ'e, 
it ia of course a publie place, but where it 
ds‘owned privately and no sueh dedication 
has taken place the question whether itis a 
publie plase wonld,seém to depend on the 

. eharaster of the plase itself and the use 
astually made of it. In Hart Singh v. Jadu 

‘Nandan Singh (2) where a person was found 

E playing a g&me of sham horse-rasing in the 

 'eompound,. of a press sonsisting of an open 

. space of lard, without any fense, situated one 

" ebbit: from the Bazar it was beld that 

the', plaee was 8 publie 

(here | was nothing io show that the 

owner ever gave or refused permission 

. to. ary .ore to ecme to his compound or 


. (1) (1885) 14 Q. B. D, 63 at-p. 66; 54 D. J.” M. C. 
14, 511. T. 604; 28 W; R. 156; 15 Cox 0. O. 559; 
49 J. P. 296, 

(2) 810. 643; 8 O. W. N. 468; 1 Or. L.134848, 
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that any one asked his permission to do so 
and that any one was prevented from: doing 
so. In Sukhknandan Singh v. Emperor .(3) 
where gambling was going on in the ares 
oscupied by a large grove where a fair wag 
in progress at the time and visitors to the 
fair had penetrated to all parts of the grove, 
it was held that thongh the: grove 
was private property it was for. the time 
being a public place.and gambling at such 
& place at that time was punishable. In 
Emperor v. Lalyi(4) (Oriminal Reference No, 2 
of 102%, desided on the 26th January 1522) 
gambling in a grove where a -foot-path 
was running was similarly held to. be ` 
punishable, 

On the other hand, in TET eee Ve 
Sri Lal (5) a ekobuixa, which was neitber a 
plase where the publie bad a right of'access, | 
nor a plase to whieh the public were ‘ever 
permitted to have aeecss, was held nota 
public place within the meaning of seetion 
159 of the Indian Penal Code, though it sd- 
joined a publie road, In Emperor v, Asudhia 


‘Prasad (6) gambling in a Zomindar's grove 


was held to be not gambling in a publie 


plase though there waa a foot-path rurning 


through it, whieh was sommonly used by the 
tasit permission of the Zamindar. In Ahmad 
Ali v. Emperor (7) it: was similarly. held 
that a private grove was not nesessarily a 
public place, though it might be open to the 
In Moula v. Emperor (8) and 
Badr-un-din v. Emperor (9) the proximity 
of a plase to a publie. road or Railway 
station was treated as inrufficient to make 
a place a public place, if it was not in the use 
of the public or the publis had a right of 


mecess to 1t. 


A publie place must bea plase which is 
either open to the publie or is used by the 
publis and the rublisity of its sitnation 
is not a necessary element of. the offence 
any more than publis ownership. The learned 
Sessions dudge irspected the jloeality and 
eame to the eonelasion that the plaee was 


not a public place and wag not in tre .use 
m i Ind. Cas. 419; 28 Cr. L. J. 67; 44 A. 201; 20 

L 

(4) 68 Ind. Cas. 611; 26 O, C. 114, 

(5)17 A, 166; A. W, N. (1895) 42; 8 Ind. Deo, 
(x. &.) 432. 

(6) A. W. N. (1904; 92. 

(7) 1 A. Ly J, 129; 1 Or. L. J. 272, 

i? 56 Ind. Cas. 672; 104 P. L, R. 1920; 21 Or. Le J 


a) 67 Ind. Cas. 981; 21 Ort), J. 691, 


kn) 


`> writes the full text of this judgment assigning reasons 


n* 


Wa, LXYINÌ 


ofthe public as such; though it was situated 


. Cloro to two publie roads, 


The eonvietion cannot, ierüford: ba 
upheld and is-etaside. The fines, if realized, 
will be refunded, 4 


X. X. 


Conviction set aside. 


wa H 
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MADRAS HIGH COURT. 

' CgimixAL Revision Casx No. 26 or 1922. 

Ki rase Bevisios Petition No, 26 or 1922). 
April 25, 1922. 
Fresent; — Bir Walter Schwabe, Kr., 

Ohiet Justica, Mr.’Jastiee Oldfield and 

. Mr. Juaticë Odutts Trotter. 
"A, I SANKARALINGA MUDALI£&R— 
'^.— ParWiONER i 
‘versus. ` 
“NARAYANA MUDALIAR AND OTHERS— 
" AO0;8ED— HRSPOXDENTA. 

‘Criminal Procedure Code (Act V of 1898), ss, 366, 
'867, 485, 489, 63] —Judgment—Order directing: release 
of. accused —Pull judgment, delivery of, later-—Irregu- 
lgrity--Revision against acquittal, when lies—Costs 
‘award of, in revision cases—Revisibi Creature of 


Statute, 


LA 
ii 


in : Where a Sessions Judge agreeing with “the asses- 


Sors simply makes ap endorsement that the accused 
ig acquitted and directs that he be set at liberty and 


‘or his order a few days later, he commits an 
irregularity under section 537 of the Code of Crimi. 
-nal Procedure, but such irregularity does not, vitiate 
the procéedings. [p. 617, col. 1.] 

ueen-Empress v, Hargobind Singh, 14 A. 242; A. 
W.N. (1892) 83; 7 Ind. Dec. tN. s.) 826 and , Tilak 


- iQhandra Sarkar v. Baisagomoff, 28, O, 602; 12 Ind, 


Dec. (X, 8:) 834, referred to 
Where there is an appeal by a Publio Prosecutor or 


` the Orown from an acquittal, the' High Oourt seta its 
- faco against revision, But when an aggrieved com- 


plainant mores the Government, to appeal under 
section 417 of the Oode of Criminal Procedure and 
the Government refuses, he can move the High Court 
in revision, but the’ latter will exercise its juris- 
-diction sparingly and only where itis urgently 
demanded in the interests of public justice, [p. 616, 
col. 2.] 

Faujdar Thakur v. Kasi Choudhuri, 27 Ind, Oas. 186; 
da O. 612 at p. 616, 19 0. W. N. 184; 21 9. L. J. 53; 
36:0r. L. J. 122,-followedi 
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‘guccessful party on a 


D 
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; 7 
0 power to grant coats to the 
vision petition brought by 
ae rivate peu againsban Sere [p. $m col, 

Where a Statute, gives a Court power to, gran nt 
costes in specific instances and the Same Statute gives 
the Court its whole criminal jurisdiction,’ it excludes 
Any other right of granting costs. The'Ooile of Cri. 


. A High Court has 


‘minal Procedure excludes .any such: right.- except 


where it confers it specifically, piz, among others, 
under sections 148, 483, 488, 626 and 645, [ p. 616, gol. 


i "NallapparajuYenkataramaraju v; Madisetti Achayya, 
88 Ind. Cas, 824; 17 Cr. L. J. 184, Mahomed., Dustagir 


-Sahib v, Mahomed Karimuddeen, 2 Weir 196 and 
Queen- Empress v. Yemana Rao, 24 M. 805; 2 Weir 


H 


122; 1 Weir 728, referred to. 
Per Coutis-Trotter, J,—Revision is not an inherent 


"power of any Court, the whole machinery of revision 


isa creaturo of Statute and has to be found within 
the four walls of the Code of Criminal Procedure, 
anda Court cannot posit an inherent power to 
supplement that purely statutory machinery by 
assuming: the power of supplementing it: by the 


awarding of aosts. [p. 618,.col. 2,] 


Petition, under sections 435 and 439 of the 
Code of Oriminal Prosedure, 1898, praying the 


„High Oourt to revise the judgment of the 


Court of Sessions of the Tinnevelly Divi. 
sion, in Sessions Case No. 70 of 1921. , 


: FAOTS appear from the judgment. . _ 
. Mr, K,-P, M. Menon, for Messrs, EN 
Ohidambaram and. Marihandam, for the 
.Petitioner.— The lower Vourt haa not 
written a: proper judgment when it, aequitt- 
ed the aesused. On the day of. gequittal hia 
judgment only set forth the findings of 
assessora and the Judge's finding agreeing 
with. assessors. That is not a suffieient com. 
plianos.with sections 366 and 367, Criminal 
‘Procedure Code. The points. for determina- 
tion and the reasons for tha desisions should 
have been set forth. Ng doubt a fuller judg- 
ment was written later but that, does not 
cure the defeet. 

The High Court. has power, to entertain 
‘revision petitions. against acquittals and in 
practice hás interfered. - 

Messrs, Nugent Grant, T Rangacharzar, S. 
,Srirangaehàri, for the Ascused,-—T he peti» 
tioner has no logus stand to move High Eo 
jn revision against an order of aequittal.. 
Government. deslined £o appeal After 5 
protracted trial both the J 1dge and the å TICA 
sors found the accused nob gailty. No 
public interest is at stake. 

As tothe judgment the ‘Judga. has. com. 
plied with the terms of sestion: 867 (4) 
Orimiual Prosedure Code, The offence bas 
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' been tet forth ard tkere is a direction 
that accused be set at liberty, The Judge has 
written a full judgment later. Any way it 
‘is only an irregularity that does not render 
_the proceedings void. 

The respondents are entitled to their eosts. 
' The petition was frivolons, The High Court 
has inherent powcr to award costa, Vest 
‘Ham Union (Guardians of) v, Ohurchwardens 
„Y Col), Bombay Civ] Fund Act, 1882, In re, 
: Pringle v. Seóretary of State for India (9). 

Mr, Menon, in reply.—The Code expressly 
limits the power of awardirg eosts to spesified 
.cases. That means that sll other cases are 
excluded. There is no power conferred under 
‘seetions 435 and 439. 

ORDER, 

Scawasnz, C. J,—This'is a sriminel reyi- 

‘sion petition against-iLe “aequitt: 1 of tbe 
 &aeused on a eharge (f murder, in a case 

sh by the Sersiors Judge of Tinnevyelly, 

e ground and the only ground on whieh 
i are asked to order a re-trial is that the 
learned Judge did not deliver in Court hia 
full reasors for acquitting the aecuced, At 
the ord of a three weeks! trial he left cartain 
spesiGe questions to the aesessors, The arses- 
‘sora agreed that the acscssd were not guilty 
and, in answer to argpecifie quéation, they 
agreed that certain witneeses fcr the prceeeu- 
tion who were the principal witnestes were 
rpt worthy’ of belief. The Acting Sessions 
Judge then wrote a dceument headed “judg- 
ment” setting forth the findings cf the 
“ageescors and adding his own finding agree- 
ing with the assessors that aceused were not 
guilty and they were aequittcd, At a later 
date he' wrote and prefixéd to that judg- 

ent & full reasored judgment desling with 
‘¢he various points raised, the elasses of 
Witnesses and the reagons he had for believ. 
ihg or disbelieving those witnesses, It is 
argued that that is rot eomplying with 
the terma of sestions 366 and 367 of the 
(ode of Criminal Prosedure. Under section 

67 a judgment is to be written by the Judge 
lontainirg the point or peints for determina- 
bion, the decision thereon and the ressons for 
the desisior, and the same gestion, sub seetion 
(4) dealing with aequittals says, ` af it bea 


judgment of acquittal, it shall state the 
(1) (1896) A. C, 477; 65 L.J. M. C. £03; 75 I. T, 
£56; 60 J, P. P. 74 40. 


(D (1889) 400h, D. 288; 58 L, J. Ch. 815; CQ L, T. 
9 


offense of. which tke secused in aequitted and 
d'reet that he be set af liberty." Now, 
the judgment dihet was delivered in 
Court somplied with sestion 367 (4), 
beeause .. it stated, by a reference 
baek to the question to the asmeesors, the 
offerce and directed that tke accused ke 
set at liberty. Whetker that is a sufficient 
compliar ca with section 366 or 367 is a 
different. question. There is a dictum in 
Queen- Empress. v. Hargobind Singh (8) that 
it is not. The correetness of that dictum 
bas sertainly been questioned in Tilak 
Ohardra Sarkar v. Baisagomeff (4). I do 
not think it is receesary in this eate 
to express apy view on that matter; 
besuse, under sestion 537 of the Code 
of Criminal Prosedure, no findirg of a 
Court is to be reversed on appeal or revision 
on ascount of any error, omission or irregu- 
larity in various ‘matters including a judgment. 
In my view, assuming &bat the method 
adopted : ‘by the learned Judge in. this osse 
is nct a ‘full ocmpliange with . cestions 366 
and 367; it is a mere irregularity, and, in my 
judgment, itis nct open to us to set aside 
the sequittal on that ground alone. Bat 
this esse gives rise to another interesting 
question, namely, the powers in revision of 
this Court of-eetting aside this aequittal. 
Where there is an appeal by the Publie 


' Prosecutor or the Crown from an acquittal, 


the. Ocurt sets its faee egainst revision; 
bat whtre & private proseeutor, havirg no 
powers ‘of apreal, comes to the Ocurt in 
revisicn, it is eextainly open to the Corri 
to hear bim. But it bas now been laid 
down in & lorg series cf cases what cn 
that scrt of applisation should be tke 
guiding prirciple to be aeted upon Ly tbe 
Court and, I think, ib is very elearly r'ated 
in Foujdor Thakur v. Kast Choudhuri (5) 
by Jenkins, O. 4, There he rev ewed 
the praetice of all the High Courts in India 
on this point ‘and snmmaiised his eo:-eln- 
sions in these words: "Lam not prepared 
to say the Court has no jariedistion to 
interfere: on revision with an sequittal, Ent 
I hold it should ordinarily exersise ttia 
jurisdistion sparingly, acd orl]y where it is 


(8) 14 14 A. 242; A. W. X. (1892, 88; % Ind. Dec; 
N. 8 
(4) Be 502; 12 Ind, Dec. (y. s.) 334, 

(5) 27 Ind. Cas. 186; 42 0.,512 at p. 016 10. OW, 
N, 184; 21 0, L, J. 58; 16 Or, I J; 122, 
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mrgently demanded in the interests of publis 
justiee, This view does not leave an ag- 
grieved somplairaut without remedy: it would 
always be'open to him to move tke Govern: 
ment to appeal under sestion 417, and this 
‘appears to me the course that shonld be 
followed,” that is to tay, that the private 
prosecutor ean, if he likes, move the Govern- 
ment to appeal. In this ease the representa: 
tive of tHe Government has told os that, 
having eonsidered the matter, the Government 
would not, appeal. But, if he cannot get 
redress that way, he san some before this 
Court on: revision; but then the prineiple is 
that: it is only to be granted " where it is 
,urgently demanded in the interests of publio 
justice.” Applying that to this case, bow 
ean it be said tbat- it is urgently necessary 
in the interests of public justiee that this 
aequittal shculd be set aside? The ease 
lasted three weeks; it was tried out fully; 
the assessors were nnanimous; the Judge 
‘was satisfied with their finding and acquitted 
the aceuded with, no doubt, a desire to 
prevent either this eharge being kozt longer 
over the heads of persons who were in his 
view not guilty and he was going to acquit, 
Or, perhaps in order to aviod the nesessity 
of letting them out on bail, to some baek 
again thereafter to hear their fate. He tcok 
' the eonrre whieh, on the face of it, seems 
‘gn eminently reasonable one of telling the 
‘mon that they were aequitted, and, in fast, he 
gaye his full: reacona for the aequittal at 
another time and if ended there. Now, how 
it: «sn be suggested that hie having done 
that ean amount to an urgent demand in the 
interests of: public justice that the acquittal 
.sLould be set aside, I eannot see, On these 
grounde, I think this petition should be dis. 
‘miteed. As regarde the question of eosts the 
case will be adjourned to to-morrow. 


OLpriNLp, J.—I agree and have nothing to 
addi: 

Courrs.TRoTTER, J.— I agree and orly wish 
to add this: that I am satisfied that this ia 
a case in whieh we have a diseretion and 
we need not interfere unless we choore; 
and, speakirg for myself, 1 sannot agree to 
. the course suggested, namely, that people 
. who have been tried for their lives for a 
month end asqnitted should be made to 
undergo & re-trial at the instance of a pri- 
yate proseeutor when the Government would 


not soma forward and urge sush a saga in the 
Court of Appeal, 

SogwaBE, C, J.— We reserved this sasa for 
farther consideration on the question whether 
there is power in this Court to grant sosta 
on a revision petition brought not by the 
Crown bnt by a private prosecutor against 
an &aequitíal, whieh petition has failed. If 
there were power, itis a case in which I, 
speaking for myself, would gladly grant 
costs, because, as I have expressed ia my 
judgment on the main point in this ease, I 
think this is a petition which ought never 
to have been brought and it ia undoubtedly 
hard that persons, who have been tried for 
their lives and atquitted, should be put to 
mush further expense on frivolous grounds, 
Hewever, wa have to eonsider whether this 
Court has power or not, and we have listened 
to very interesting argumants cn both sides 
on the question. A Court may have inherent 
power to grant sosts. That is elear from 
a judgment in the House of Lords in West 
Ham Union (Guardians of) v. Ohurchwardens 
$ Oo. (1), where the House of Lords held 
that they had inherent power to grant 
ecsts, and in Bombay Of.:il Fund Act, 1882, 
In ve, Pringle v. Secretary of State jor 
Indra (2), where Cottonand Bowen, L, JJ, 
state clearly their view that they had an 


. inherent power to grant eosts in the matter 


whieh came before them, although there 
wes no statutory provision enabling them 
to grant the costs, But, in my view, the 
exercise of that inherent power must be 
always restricted; and limited to this that, 
if the power of granting eosts by the Court 
in that kind of proceeding is provided for 
in some way by Statute, the Court cannot, 
by invoking its inherent powers, extend 
the powers whieh have been granted to it 
by the Statute, Now, in this matter we sit 
in revision In criminal cases, firat, under the 
Letters Patent and being eonstituted under 
the Letters Patent have powers given fo 
ns as a Court to hear criminal appeals 
and revision petitions by the Oriminal Pro- 
cedure Code of 1898, That Oode does 
provide in several instancas for the payment 
of eostas, Url-ka the Code of Civil Proeedure, 
it has no general slause providing for coste 
in every oase, The sections providing for 
eosts are, among othere, 148, 433, 488, 526 
and $45, The one, and I think the only 
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“one, that it is nesessary to look into carefully 


in sestion 483, because there in a partisular 
form of proeseding before the High Court 
"ini criminal cases there is an express provision 
that the High Court may direct by whom 
‘the costa of a referenee shall be paid. The 
other sections sre Bpeoifis instan&cs where 
power io grant costs is given, such as, in 
mainteninae proceedings bya wife and in 
proseedings to recover stolen property, 
Having got those’ instances in which spesifio 
power ` is given to grant costs, in 
my judgment, the maxim expressio 
unius est exclusto alterius applies. Where 
in  specifid instanees a Statute gives a 
Court power to grant eosta and tbe same 
Statute gives the Oourt its whole criminal 
‘jurisd’c\ion, I think, the proper rule of inter. 
pretation is that expressed in the maxim I 
have just quoted, iat 
‘Code gives & specific right of granting eosta, 
'at exeludes any other right of granting soste. 
"here is some authority to the same effeet in 
the three eases whieh have been quoted to us 
'Nallapp:roju Venkataramaraju — v. Madisett: 
Achayya (6), Mahomed Dustagir Sohib v. 
Mahomed Karimuddeen (7) ard Queens Empress 
v. Yamana Rao (8), all of these eases in which 
‘thie Court has refused to grant costs on the 
ground ‘that it had no power to do so in eri- 
minal eases and with those judgments I agree, 
It is true that the Privy Courcil has frequent. 
']y exercised the power of granting sosta in 
criminal cases, but the Privy Counsil -was 
‘given that power by s Statute and so the faet 
that the Privy Council exereised that power 
wider the Statuta does notin any wey help 
4n the sclation of the question whether thia 
Court has inherent power or nof. On these 
‘grounds, I think, this petition must be dis- 
‘missed, but there will be no order es to costs, 

Ouprizp, J.— 1 agrees. Lo # 

. Covrra-Trotrsr, J.—1 am of the same: opi» 
nion. ‘It-seems to me perfeetly elear that 
we have no express statu'ory authority to 
grant costs‘ genere lly in criminal matters and, 
moreover, as my Lord bas pointed ont, where 
the Code intends to confer the power of 
granting costs, ib does eo in terms. But then 
it is said that, apart from any question of 
the Code, the Court bas an inherent jurie- 


. X8) 39 Ind, Cas. 824; 17 Or, L, J. 184. 


W eir 196. to ats : 
L. (8) 24 M. 308; 2 Weir 722; 1 Weir 723, . 


with the result that, as the 


diction to put matters ‘right ` as “between 
those who seek its aid by the granting of 
orate. The Courts of Equity in England 
always asserted their possession of sush juris- 
dietion and constantly used it as is p3inted 
out in the judgment of Lord Chanesllor 
Hardwieke in Burford (Corporation of) y: Len- 
thall (9\, The Common Law .Courts did ‘not 
attempt to assert their pes*ession of such 
an inherent jurisd ction and it was’ often 
emphatieally denied, at any rate, by equity 
lawyers, but the House of Lordsin West Ham 
Union (Guardians of) v. Ohurchwardens -. Oo. 
(1) undoubtedly laid down that, as by virtue 
of its position. as-the highest Oourt-in the 
land, and not by any devolution of powera 
from the Courts of Equity, they had jurisdis- 
tidh to deal with sorts in enses whether aris. 
ing on the Equity or the Common Law side 
of ‘the Ooutt. But, I think, that the. main 
reason why it is nob possible for this Oourt 
lo adopt that line of reasoning and: taka 
upon itself the awarding of sosts in criminal 
eases is this: Revision is not an. inherent 
power of this or any other Coart ; the whole 
"mashinery of revision is a ereature of Statute 
and has to be found within the four walle 
of the Code of Oriminal Prosedure; and, as 
far as eriminal €.8:8 are concerned, I do not see 
how we ean posit an inherent . power. in 
curselyes to supplement that purely statutory 
machinery by assuming to-ourselves the power 
of supplementing it by: the awarding of 
sosts. I, therefore, am ‘cf the opinion that 
we have no. power ‘to co what is: asked. 
It is for the Legislature bee na der wkether 
the power of revision in eases of the kind 
that we have seen in these proseedings has 
‘not ontlived its: usefulness, or, at ary: rate, 
whether it should not be saf: guarded: by 
‘the. arming of Courts with the power, at 
least in eases where revicrional procsedings 
are taken by private prosecutors and not by 
the Crown, of muleteng them in proper eases 
by the award of eosts. l . 
z M, 0. B. Petition dismissed. 
N. K. . ; 
"" 


(9) (1748) 2 Atk, 550; 26 E, R. 732. i 


In re SARIYAPPA NINGAPPA, 


BOMBAY HIGH COURT. 
CRIMINAL APPLIOsTION FOR REVISION 
No. 65 or 1922, 
June 15, 1922. 
Present:—Sir Lalubhai Shab, Kr.. 
Acting Chief Juntice, and Mr. Justiee Crump. 


I» re KARIY APPA NINGAPPA. 
Criminal Procedure Code (Act V of 1898), ss. 138, 
137, 587-—Conditional order under s 133— Enquiry 
referred to another Magistrate— Final order passed by 
' First Magistrate—~Illegality—Consent of parties, effect of, 


Itis open toa Magistrate making an order under 
section 183, Criminal Procedure Code, to direct the 
party to appear before himself or before some other 
Magistrate of the First or Second Class at a certain 
time and place to be fixed by the Court. If, how- 
ever, he orders the party. to appear before himself, 
he cannot refer the matter for enquiry to some other 
Magistrate and then pass the final order on the report 
submitted by that Magistrate. It isincumbent upon 
him, under section 187 of the Code, to himself take 
evidence asin a summons case. [p. 619, col. 2.] 

. The failure to act according to the manner above. 

. mentioned vitiates the final order and even the 
consent of the parties cannot cure the illegality. 
` [p. 619, col, 2.) 
Per Shah, J.—The record of evidence by one Magis. 
, trate and decision thereon by another is opposed to 
the scheme and provisions of the Criminal Procedure 
Code bearing on the point. [p. 619, col. 2.) 


.  Oriminal applieation against an , order 
parsed ty the Sub Divisional Magistrate 
Dharwer. i 
Mr. H. B, Gumaste, for the Applieant. 
Mr. G. S. Mulg-ontor, for the Oprorent. 
Mr. S. S. Patkar, Government Plezd:r, for 
the Crown, 


JUDGMENT. 
‘Saan, Acre. O,J.—-In this case a sonditional 
, order was made under sesiion 133, Criminal 
' Procedure Oocde, by the Sub. Divisional Magia. 
. trate, Third Division, Daarwar, on the 5th 
. Desomber 1921, whereby the present peti. 
tioner, Kariappa bin Ningappa Savadi, was 
required either to remove the wall by the 
“9lat December 1921 or to appear before the 
said Magistrate to show cause against the 
. order, After that the parties appeared 
before him and it appears from the proseed- 
ings that the papers were forwarded to the 
Second Class Magistrate, Navalgund, for 
inquiry and report, because the parties 
expressed their inability to attend the Court 
of the said Magistrate, Afterwards the 
Seeond Olass Magistrate resorded evidence 
and made a report. On that the Sub- 
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Divisional Magistrate made his final order, 
We think that the prosedure followed in this 
care is irregular and the order should be set 
aside on that ground. 

It was open to the Magistrate to direct the 
party by the conditional order to appear 
before himself or before same other Magis- 
trate of the Firat or Second Class at a certain 
time and plase to be fixed by the Court, But 
he ordered thet the party should appear 
tefore himself, and having done that, it 
seems to me that, under sestion 137, Oriminal 
Procedure Code, it was bis duty ko take the 
evidence in the matter as in afst mmons-aage, 
Tbe Code dces not provide that evideneo ean 
bs reecrded in the manner in ‘which it hag 
been recorded in this ease even with the sone 
sent of the parties. The result in the pre- 
gent ease has been that the ovidenee has been 
recorced by one Magistrate and the decision 
thereon has boen given by another Magistrate. 
That seems to me to be opposed to the 
8Ssheme ard provisions of the Oriminal 
Precedure Orde bearing on tLe point. After 
the sonditicnal order was made in the terms 
already stated, it was ino:mbent upon the 
Magistrate under sesion 187 to take evi. 
dense as in a summons. sssr, if the final order 
was to be made by him. 

it bas besn urged by the Government 
Pleader that this may be treated as an 
irregularity and as the parties consented to 
the prosedure it may be sondoued. I am, 
however, unable to avsept that sontention. I 
think that it is a matter of substanee that 
tte ev'derse should be reeorded by the 
Magistra'e who has to deo de the ease; and 
generally speaking it is diffienlt to say that 
the omission to do so does not cesasion a 
failure of just'ca, Ism of opinion that on 
this ground the order made by the Sub- 
Divisional Magistrate on the 17th February 
1922 should be set aside, This will be of 
course without prejudice to any fresh pro. 
eecdings that may be taken with refereneo to 
the alleged otstruction in a proper way under 
this Ohspter against the present peti. 
tioner. 

OsumP J,—I agree. I do not think that it 
is possible to uphold this order by invoking 
section 537 of the Criminal Prosedure Code, 
For, as I apprehend the matter, there has 
been a complete disregard of the imperative 


_ provisions of seetion 187. The sonditional 


order under section 133 was made by the 
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Sab-Divisional Magistrate on the 5th Desem- 
‘ber 1921, snd, on the 17th Febrnary 1922, 
he made that order absolute. Now, if we 
refer to sestion 137, it is manifest that the 
materials on which the conditional order 
‘ean be made absolute by the Magistrate who 
makes that order are deserib3d in the 
language of the seetion as evidense taken as 
in A nummonE-4698. That imports the 
‘nesessity of the Magistrate takirg the 
evidence before himself and he cannot, even 
with the consent of the parties, refer the 
matter for inquiry and report to another 
Magistrate. {am not speaking now of those 
cases where partias are direeted to appear 
before another Magistrate of the First or 
Seeond Olass,as provided for in the last 
paragraph of sestion 133 (1), for that is not 
the case in the present. matter, The order 
having thus been made absolute on materials 
which are not provided for by the sestion and 
in a manner sontrary to the express provi- 
‘sion of the section, no consent of tbe parties 
ean possibly eure the illegality. J, tbere- 
fore, agree that the proceedings must b3 set 
‘aside, 


N, B. 
Order set aside. 


LAHORE HIGH COURT. 
Cemina Reviston No. 91 oF 1972, 
Mareh 18, 1922. 
Present:— Mr. Justice Scott Smith. 
BAZ AND aNOTHEE-—PsTITIONERS 


versus 


EMPEROR-—HRESPONDNNT. 
Penal Code (Act XLV of 1860), ss. 361, Exp., 800— 
Guardianship, law]ul, kidnapping from— Kidnapping 
“minor while under temporary custody of servant or 
jriend— Consent of custodian, whether material— 
“Include,” meaning of. 


The fact, that a mother allows her minor girl to 
be in the custody of a servant or friend for a limited 
purpose and for a limited time, does not determine 
the mother’s rights as guardian or her legal posses. 
sion for the purposes of the criminal law, and if an 

,agoused kidnaps her from the possession of such ser. 
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vant or friend and marries her without the consent 
of her mother, he is guilty of an offence under 
section 366 of the Penal Code. The consent of the 
servant or friend is immaterial. [p. 629, “col. 2.] 

The word “include” in the Explanation to section 
861 of the Penal Code is not intended to limit the 
protection which the section gives to parenta and 
minors but rather to extend that protection by includ- 
ing in the term “lawful guardian” any person law- 
fully entrusted with the care and custody of the 
minor. [p. 621, col. 1.] 

Jagannadha Rao v. Kamaraju, 24 M. 284; 1 Weir 
349; 2 Weir 458; 10 M. L, J. 405, followed. 

Criminal revision from an order of the 
Sessions Judge, Jhelum, dated the 22nd 
Desember 1921, affirming that of the Magis- 
trate, First Olass, Pind Dadan Khan, District 


Jhelum, dated the 16th November 1921. 


Mr. Kanwar Narain for Mr, 
Iqbal, for the Petitioners. 

Mr, Niaz Ali, for the Government Advo: 
eate, for the Respondent. 


Muhammad 


JUDGMENT.—This is an application for 
revision of the order of the Sessions Judge 
of Jhelum, dismissing the appeal of Baz 
and Mawaz, who were conviated of kidnap- 
ping Mossas mat Sardar Bi, a minor girl, 
under section 366, Indian Penal Code, Mu. 
sammat Sardar Bi has bean held to be lesa 
than 16 years of age, and was living under 
the guardianship of her mother, Musammat 
Nekan. The latter sent her with Musammat 
Hussain Bi and Ahmad on a visit to ber 
sister at Dalelpur, and while on the way 
there Baz and Mawez are said to have 
kidnapped her. Baz and Maw:z, after taking 
her from the possession of Musammat 
Hussain B’, took her to Chandna, their own 
village, and there ske was married to Baz, 
without the consent of ber mother, 

Tbe Judgs in Chambers ordered that 
notise should issue, becanse the judgment 
of the lsarned Sessions Juilga was not clear 
as to whether the girl was taken away 
without the sonsent of Musammat Hussain 
Bi Io my opinior, it is immaterial whether 
Mus:mmot Hussain Bi gave her consent or 
not. The girl was only in her témpora-y 
eharge and the guardianship cf Musammat 
Nekar, her mother, still subsisted. Ag 
pointed out by the learned Sessions Judge, 
Musammot Hussain Bi sould not legally 
make ber over to Baz and Mawaz. She had 
no authority to do so. The girl had been 
made over to her merely in order that ahe 
might take her to her sister at Dalelpuc 
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As pointed out in Jagannadha Rao v. Kama- 
raju (1), the word '  inslude " in the Explana- 
tion to sestion 361 of the Indian Penal Code 
is not intended to limit the proteation which 
the ssetion gives to parents and minors, bat 
rather to extend that protestion by ineluding 
in the term "lawful guardian” any person 
lawfolly entrusted with the care or sustody 
of the minor. The faet that a father allows 
his shild to be in the custody of a ssrvant 
or friend for a limited purpose and for a 
limited time, does not determine the father's 
rights as guardian or hia legal possession 
for the purposes of the oriminsl law. Ap- 
plying these remarks to the present case, I 
am quite elear that the mere fact that 
Musammat Nekan allowed Musammct , Sar- 
dar Bi to be in the custody of Musammat 
Hussain Bi for a limited purpose and for a 
limited time only did not determine Musam- 
mat Nekan’s rights as guardian or her legal 
porsession of the minor for the purposes of 
the criminal law. I, therefore, see no reason 
to interfere on revision and rejest the 
petition. The petitioners should surrender 
ta their bail to the District Magistrate of 


Jhelum in order'that they may be re- 


* 


committed to jeil, 
N, K, 
Revision selected, — 
(1y 24 M. 284; 1 Weir 849; 2 Weir 453; 10 M, L, 
J. 405, 


NAGPUR JUDIOIAL. COMMISSIONER'S 
COURT. 
ORrIMINAL Revision No 86 B or 1922, 
July 15, 1922. 

Fresent — Mr. Prideaux, A. J. O. 
JAFFER AYUB KATOHI— APPLICANT 
versus 
EMPEROR —NoN- APPLICANT. 

Penal Code (Act XGV of 1860), 8, 420— Cheating — 
Dishonest intention. 


Tn cases under section 439 of the Penal Code the 
evidence must establish the existence of a fraudu.- 
lent or dishonest intention at the time oftha com- 
mission of the actin respect of which the cheating ia 
alleged. [p, 022, col. 1. ‘ 
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Revision of the judgment of the Sessions 
Judge, Akela, dated the 23rd May 1922, in 
Oriminal Appeal No, 77 of 1920. 

Messrs. W, A. Jinah, M. R. Distt and 4. V. 
Khare, for the Applieant, 

Mr. G. P. Dock, for the Crown, 

ORDER.—This Rules directed against 
an order convieting the petitioner of an offence 
punishable under sestion 420, Indian Penal 
Code, and sentensing him to six months’ 
rigorovs imprisonment with fire. The 
imprisonment was reduced on appeal to one 
month simple imprisonment. The fasts found 
are these. 

By a Will datei lst Derember 1902 one 
Mohcm:d Hasham Seth left his estate in 
ebarge of oertain tras{eas. Movla Dina Ayub 
and Abdulla Ayub were two of the trustees, 
They are brothers of the accused Jaffer ayub., 
The managing trustse is one Ayub Karim. 
Mattera seem to be strained bstwesn aeaused 
and his brothers and the managing trustee, A 
house belonging to the trust estate had been 
rented to D.G. Deshmukh Pleader at the rental 
of Hs. 20 per monsem. His brother K. G, 
Deshmukh, Pleader, is now living ia the 
house, The two brothers are joint. The 
house rent was not regalarly paii but 
various payments were made at intervals. 
16 is said that arrears of rent wera due 
from the Jst Ostober 1917. This wag 
demanded and acsounts were settled with 
K. G. Desbmukh, as sum of Rs. 704.4.0 being 
found due for the period Ist October 1917 
to dist Desember 1920. In thig aseounting 
a deduction of Re. 50 was made ag already 
paid to a former clerk of the trust and 
Rs, 25-12 0 were alsa dedusted as the sosts: 
of repairs paid for by thetenant, A receipt 
was drawn up andtigned by tke managing 
trustee. It was shown to Mr. K, G. Desh- 
mukh about the 25th of August. - He 
approved of is and gave the complainant. 
Abdul Karim, who is the present elerk 
of the trust, a letter adressed to the aceused, 
who was the managing partner of the family 
firm going by the name of Monla, Dina, 
Abdula, directing the firm, who were his 
bankers, to pay. This letter was shown to 
the managing trustee and the. clerk then 
took it with the receipt to &csused's shop on 


the morning of the 22th of August 1921. 
The  aseused returned the reseipt and 
the letter stating os his reason for. 


doing so that there was a mistake in the. 
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reseipt ‘as regard K; G. Deshmukh’s father’s 
name. He wrote ‘out thecorrest name of. 
the father ona separate bit of paper and 
gave it. lo the clerk together with the 
reseipt and Deshmukh’s letter.. The clerk was 
asked to some again in the evening to receive 
payment, it being stated that Jaffer’s 
brother Moula Dina woull by then have 
the money ready. In the- evening -Abdul 
Karim, the clerk, returned to Jaffer with the 
duly eorrested reseipt and the letter. Jaffer. 
is said to have read both letter and receipt, 
then put them into hia poeket and told the 
clerk that no payment would be made until the 
managing trustee passed a reseipt for eertain 
rents said tohave been. paid ta the estate 
by Moula Dina and until thres bsams belong- 
ing.to the acsused's irm which were in one 
of the kothas cf the estate wsre returned 
to them. The elerk tried to get the reseipt 
back and argued that if the reseipt was kept 
payment should he made. But Jaffer refused 
to. do either.. The slerk then returned 
to the managing trustee, Ayub Karim, 
and reportel to him what had osourred. 
The managing trastes sent hi: son -Abdua 
Satar with the complainant but Jaffer still 
refused tolisten, Then one Wali Nur was 
sent with the somplainant but he also failed 
to get Jaffer acsusel to either return the 
receipt or to pay the money. The same even- 
ing “a report was made. to the Polise who 
referred the somplainant toa Magistrate, and 
on 7th August 1921 on his oomplaint the 
present.ease was siarted, 

The Magistrate and the lower Appellata 
Court find that Jaffer Ayub’s astion in 
obtaining and ratainiag the receipt amounted 
to an offense withia the fonr sorners of 
section 420, Indian Penal Coda. Stresi haz. 
been -laid by the Oourts below on the faet 
that Jaffer's returning the recaipi ani ths 
letter and telling the complainant to bring 
again in, the eveniny indisates that tha 
accused. intended to get the reseipt back 
and ratain it. But I am noi disposed. t5 
attach mush. importanse to this insident 
of the morning as indisating any sriminal 
intention on the part of Jaffer. But I 
think that when Jaffer took the reaseipt 
he hai no. intention of paying the money: 
but intended to retain the reseipt to bring 
pressure upon the managing trastea. with 
regard to a reesipb for rent said to hava 
been paid and the return of three beams. 
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slaimed, The question is whether Jaffer’s 
indusing somplainant to give him the letter 
and receipt and meaning to retain the latter 
amounts toan offense under seation . 420, 
indian Penal Code. | 

It has bean argued here that Jaffer had 
no intention of retaining the receipt when he 
obtained it that evening bat that the intention 
was formulated later on when his brother 
Moala Dina Ayab. stated that the reseipt., 
should ba ratsined pending the obtaining .of 
the recsipt for rent from the managing 
trustee. In thesa cases the evidence musi, 
e3tablish the existense of a fraudulent or. 
dishonest intention at th3 timeof the .som-. 
mission of the Act in respect of whish tha, 
ehsating is allegel. Though Jaffer. that 
morning may not hava intended to eventually . 
retain the ressipt without making any pay-, 
mont, yeb tha fastof his telling the elerk that 
on the raczipt being raturnel corrected his, 
brother would arrange for the mone; would. 
make the clerk believe that on. prosentation . 
of the corrected receipt the money would 
be paid, and if Jaffer, knowing that his. 
representations would engender this belisf 
in the clerk's mind; and make him give over, 
the reseipt when he tosk the raeaipt, did 
not intend to pay, it seams to ma that the 
offenee ia, complete. Ibis clear thatif the 
clerk realised that he was not to ‘ gat 
the money he would not hava given up. 
the re:eipt. That  raseipt was a valuable 
dosument ; for its possession would enable 
Jaffer or his client who owed the rent, if 
dishonestly inclined, to produca the reeeipt a1 
evidenting payment. It is further elear 
that until payment had b3sn made the firm 
whish Jaffer represents had no business 
t3 poszes3 the racaipt, Jaffer’s intentiens 
must be judged from his actions. Thera 
is evidense to show that immediately ‘on- 
possessing himself of the ressipt and letter 
he at once stated that he would not pay until 
his other demands had basen satisfiel. The 
defense story that no letter had basn given 
by K. G. Dashmukh to the clerk of tha 
estate, Abdal Karim, is unquestionably false 
I think ths applisant has baen rightly aoa 
vieted. He iidusel ‘the clerk to deliver 
the recip) t him on the implied azraamen;: 
t> pay the money and sash astion was likely 
to sans? harm to the olerk and the maaazing 
trusiee. The convistion, ay I baye alread 
said, is eorreet, ik 
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On the other hand, the offenee is little 
more than teshnieal,  Jaffer's real objeet 
in obtaining the receipt was to bring preasnre 
to bear on the managing trustee with regard 
to other matters and, looking at the ease 
from this aspeet, it does not ssem to ma 
that any severe term of imprisonment is 
called for. I think the ends of justise will 
be sufficiently met if his sentenee is reduced’ 
to tbe ' period already undergone and the 
order offine is confirmed. I direct aosord. 
dingly, ; ; 
"o0, BD 

Petition rejected. 


PATNA HIGH COURT. 

Criminal Reviston No.. 376 or 1922, 
‘ July 12, 1922. 

e Present —Mr, Justice Oontts 

and Mr. Justice Das. : 
LACHMI SINGH AnD OTHERS—AÀCCOBED " 
Eo — PETITONERS . 
terius 


--BMPBROR—Oppoerre Parry,: 


Evidence Act (I of 1872), s. 189-—~Police- diary—In- « 


vestigating Police Officer permitted to refer to, to refresh 
memory Defence, right of, to inspect diary. 


. When an Investigating Police Officer appears as a 
witness for the prosecution, and.is permitted by the 
Magistrate to refresh his memory in respect of a 
particulat question by referring to the Police diary, 
: the accused is entitled to an inapection of that 
portion of the diary only from which the witness 
refreshed his memory, and not to the whole diary. 


Revision against an order passed by the. 
Magistrate, Árrah. 


Messrs. G, O. Pal and Hareshwar Prassd- 


Sinha, for the Petitioners. 

Mr. Sultan Ahmad, Government Advocate, 
forthe Qrown, — : i 

JUDGMENT. 

Courts, J,—The ground on whioh this ap- 
plication for revision was admitted was an 
allegation that the investigating Polics 
Offiaer read over the whole of the Polioa 
diary for the purpose of refreshing his 
memory and that when anapplieation for 
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inspection of the diary was made it was 
refused. 

On reading the explanation of the Magis- 
trate and the orders which. were passed by 
ihe Magistrate on the .applieation made 
at-the time, it appears that what occurred 
was that the investigation officer, when in 
ihe witnesa-box, was asked about & eertain 
date and the names of certain persons and 
the Court directed him to give the date 
and the names from the Polies diary. This 
the witness did, The defenee thereupon 
asked for an inspestion of the whole diary. 
This was not allowed; but the Magistrate 
offered an inspection of the date and the 
names in respect of whieh the witness had 
refreshed his memory fromthe diary. Thies, 
however, was refused, I can find nothing in 
the law whieh entitles the defenee to an 
inspection of anything more than that por- 
tion of the diry from which the witness 
refreshed his memory, and, in my opinion, 
there was no illegality or irregularity in the 
prceedure of the Magistrate, 

I see no reason to interfere and I wculd 
dismiss this application. < : 

Das, J.— I agree. 

Ww. 0€. A, 

Rule discharged, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Oxtainat APPEAL No. 229 og 1921 
June 27, 1922. 
Present: — Mr, Hallifax, A. J. C. 
Tar LOOAL GOVERNMENT — 
APPELLANT 
versus 
ISMAIL BHA!—Acousep, 


Income Tam Act (VII of 1918), s. 46—Notice, 
service of—Method. of service, 


Section 46 of the Income Tax Act, VIIof 1918, 
dees not require that service of a notice under it 
must be effected by the officer of the Court -himgelf 
placing the notice in the hands of the person named 
therein: the section in no way excludes any of the 
other forms of service permitted by O, V of the Civil 
Procedure Code of 1908, and allows a notice to be 
sent by post. 


Appeal from an order of the Sessions 
Judge, Bhandara, in Criminal Appeal No, 
143 of 1921, desided on the 20th July 
1921, 
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Mr. Q. P. Dick, Standing Counsel, for the 
Appellant. 

Mr. G R. Bapat, for the Assured. 

JUDGMEN [, —Ag ths provisions of ses. 
tion 46 ot Act VIT of i (8 which hava been 
so sompletely misinte  reted by the learned 
Sessions Judge have sw heen put in a 
slightly different for in. Section 63 of 
Aet XI of 1922, th: e seems little chancs 
of the same mistake being made again, 
I do not, therefora, eonsider ii nesessiry to 
g) at any length into tha ressors for 
holding that section 46 of the earlier Act 
does not requiré that servise of a  notise 
must be by its being placed in the hands 
of the person namel therein by the offisar 
of the Court himself and does not exclade 
any of the other forms of service. permit- 
ted by O. V of the Civil Procadure 
Codes. It suífises to point out that so far 
from requiring greater eertainty that the 
paper reaches the hands of the person 
himself than the Civil Prosedure Code 
does, the Income Tax Ast allows itto ba 
sent to him by pat. I may perhaps add 
‘that if tender or delivery to the person 
himself were the only. form of service 
allowed by section 46, the referense to the 
Civil. Procedure Code in the concluding 
words of the section would be entirely 
redundant and meaningless, as O. V 
nowhere prescribes the manner in which 
personal delivery or tender is to be made. 
I set aside the acquittal recorded ‘on appeal 
in the Sessions Court :and restore the 
finding and sentense of the Magistrate, 
that is to say, I find Ismail Bhai guilty 
of an offence punishable under seclion 39 
(b) of the Ineome Tax Act, 1918, and 
sentenee him to pay a fine of one hundred 
and ninety seven rupess. 


W. 0, A. Appeal allowed, 





MADRAS. HIGH COURT, 
(ORIMINAL Raveo Case No. 144 or 1922, 
(CaimmnalL Revision Pserimos No. 133 or 

1322). 

August 11, 1922. 
Present:— Mr. Justice Krishnan, 
ARUMUGA MUDALIAR AND ASOTHER— 
Accusnp Nos, 1 AND 2— PErETIONER3 
versus 


i EMPEROR—Oproasire Party, 
Criminal Procedure Code (Act V of 1898), sa, 4 ih), 


i 
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199, -Peual Code 
E 


road 


(Act XLV of 1880), s. 498— 
nlicing married woman, charge of—Oomplaint to 
Police, uf sufficient, 


A "complaint" within the meaning of s. 4 (h) 
of the Criminal Procedure Code can only be made 
to a Magistrate. "Therefore a complaint to the 
Police of an offence under section 438, Indian Penal 
Code, is not sufficient for the purposes ‘of section’ 159. 
of the Criminal Procedure Code, 


Petition, under sections 435 and 439. of 
the Code of Criminal Prosedure, 1898, 
praying the High Court to revisa ‘the ` 
judgment of the Oourt of the District Mag: Se! 
trate, Ohinglepnt, ‘in Oriminal. Revision 
Caso No. 17 of 1921, prefarred agaiast the 
jadgment of ths Oourt of the Sesond Ulass 
Magistrate, Poonamallee, in Calendar Case 
No. 325 of 1921. 

Mr. F., 8. Vaj, for the Petitioners. 

The Pablic Prosecutor, for the Orown. 

ORDER.—The order of the District 
Magistrate exnnol be supported. Hi: view 
that a “complaint” to the Polise is sufficient 
under sestion 199 of the Oode of Criminal 
Prosedura is erroneous. He has evidently 
overlooked the definition of the word “' com- 
plaint” in section 4, elause (A). It must be 
made to a Magistrate, There being no sush 
éomplaint in this ease the Firat Magistrate 
was right in rejesting the ease ‘sought to „be 
made under səstion 498 of the Indisn Penal 
Ooda. 

The Distriet Magistrate als» suggests, thas 
on further enquiry an offense under seftion | 
366 of the Indian Penal Code may ba mada ` 
out, Bat no sach chargë was brought for. 
ward and there is no evidenca on resord to 
show that an offense under that sastion was” 
committed. Farther enquiry annot be 
ordered on the bare possibility of a2 offense 
being disclosed-on further evidenes being 
taken, Thera must be something on resord- 
to indisate that sush an offenca waa com. 


| mitted or there must be something to show 


that further evidenee is available, which has” 
not been taken, and whish would’ support 
a eharge for that offence, In this ease, 
neither position is made ont, 

The order of the District Magistrate is’ 
set aside. 

M. Ce P. 

N. H, 


Order set aside, 


Vel. ux Vii] 
MASUD AHNED €. JAGAN SINGH. 

- PATNA HIGH COURT. 
Sucoxy Crvi Appzans Nos. 943, 1041 xo 1043 
or 1920, 

May 27, 1922, 

Present : — Justice Sir Jwala Praead, Kr., 
and Justise Sir John Bueknill, Kr. 
Mauiati MASUD AHMED—P.atatirr 
— APPELLANT 
versus 
JAGAN SINGH ax» orHEBS— DEFRNDANTE— 


ResPoxDENTs. 
Bengal Tenancy Act (VIII of .1885),s. 1493A— 
Essential principles underlying—Suit by co-sharer for 
entire rent, form of, 


The essential principles underlying section 148A. 
of the Bengal Tenancy Act are, that the suit should 
in form be forthe whole rent and in substance for 
the separate share of rentin arrears; that the whole 
body of landlords should be impleaded with the allega- 
tion that the plaintiff has not been able to ascertain 
what, if any, rents are due to the former. In such 
cases the plaintiff is entitled to assert that his share of 
the rent due is the entire rent due and ask the 
Court to decide on the accuracy of that belief, if 
. and when the impleaded co-sharers appear and claim 
any arrears as due to themselves. [p. 626, col. 1.] 

Ram Dhyan Singh v.-Pardip Singh, 68 Ind, Cas. 
91; 4 P. L J. 600, followed, 

Baikantha Nath Sen v. Ramapati Chatterjee, 45 Ind, 
Cas. 567; 270. L.J. 101, Brohmanand Nath Deb 
Sarkar v. Hem Chandra Mitra, 24 Ind, Cas, 981: 18 
O. W. N. 1016 and Ram Dhyan Singh v. Pardip Singh, 
68 Ind. Cas, 9); 4 P. L. J. 500, referred to. 


Appeal against the desision of the Dis- 
triek Judge, Gaya, dated .28th August 
1920, affirming that cof -the Sub-Judge, 
Gaye, dated 35th July 1919; 

Messrs. Sultan Ahmed ‘and Sultanuddin, 
Hussain, for the Appellant. 

Messrs. Swa Nandan Ray and Katlash Patt, 
: for the Respondents. 


JUDGMENT. 

JWALA Paasap, J,— This appeal arises oat 
'"bf'& suit for rent. The plaintiff who 
is the appellant is a eo-sbarer landlord. 
He instituted a suit under section 148A of 
the Bengal Tenancy Aet, (making his eo- 
‘sharers as defendants in this suit) on the 
following allegations in the plaint : — 

(1) The colleetion of rent inrespest of 
the plaintiff's share is separate from those 
of his other co- sharers, (2) Although the 
solléction of the plaintiff is separate from 
that of the defendants, the plaintiff in order 
to obtain the single rent-desree enquired 
of the defendants Nos, 3—13 (the-co-sharer 
landlords) regarding the arrears of rent 
poyable to them by defendants Nos, 1 and 
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2 (the tenants). But neither they said 
what amount was due to them nor 
did they agree to join in this suit. Tho 
plaintiff believes that the proportionate 
arrears of rent payable to them has 
already been realised by them. Henes 
he institutes this suit treating the amount 
due to him as the entire arrears of rent. 

The amount astually claimed bappens to 
be what the plaintiff elaims as his share of 
the entire area. The defendants . ratsed 
all sorts of pleas sueh as plea of payment 
eto., and also urged that the suit was not 
maintainable : under section 148A of the 
Bengal Tenency Act, The Sub-Judge, who 
tried the suit, overruled all the pleas of 
the defendants exeept the last one. He 
held that the plaintiff’a suit was defectiva 
and did not conform to the rules laid down 
ros seetion 148A of the Bengal Tenansy 

st, 

The Distriet Judga on appeal by the 
plaintiff agreed with the view taken by the 
Monsif thatthe suit was not maintainable 
under seetion 148A of the Bengal Tenaney 
Act and dismissed the appeal. The plaint- 
iff has come to this Court in sesond appeal. 
The learned Distrist Judge does not seem 
to have considered the provisions of section 
148A. He found that there were sonflicting 
rulings of the Calcutta High Court and 
of this Court and he was of opinion that the 
faets of. this eade agreed more “with: the 
facis covered by the Osleutta desision in 
the oasa of Bazkantha Nath Sen v. Bamapaté 
Ohatterjee (1). .On the other hand, the 
appellant relies-upon the ease in Brohmanand 
Nath Deb Sarkar v. Hem Ohundra Mitra ' 
(2) desided by the same learned Judge, 
Mookerji, Jj who decided the ease in Bai- 
kantha Nath Sen v. Ramapati Ohatterjee (1). 
All these oates, however, seem to have 
been sonsidered by this Court in the ease 
of Ram Dhyan Singh v; Pardip Singh (3) 
"Manuk, J., went elaborately into the genesis 
of the section. The deeision of their Lord. 
ships of the Judicial Committees in the ease 
of Pramada Nath Roy v. Ramani Kanta Roy 
(4) lays down the principles whieh should 


(1) 45 Ind. Cas. 767; 210, L. J. 101, 
(2) 28 Ind. Cas, 981; 18 C. W. N. 1016, 
(8) 63 Ind. Cas, 91; 4 P. L. J, 500. 
Bom. L. B. 06; 85 I. A. 73; 18 M. L, J, 45;8 M, L, T.i 


181 (P, C). 
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"guide the Court, in determining whether 
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“a soit really «omes under sestion 148A or 


. arrears ; 


"the former. 


not. His Lordship Mr..Justies Manuk held 
(1) that the essential prirciples underlying 
' the cestion 148 Aare tbat the suit should 
in form be for the whole rent and in sub- 
Stanee for the separate share cf rent in 
(2). that the whole body of 
Jandlerds sre impleaded with the allegation 
that the plaintif has not been able to 
ascertain what, if any, rents are due to 
In snsh cases the whole rent 


-due must, in the nature of things, be 


always a matter of spesulation for the plaint- 
if and he 
believes that bis share of tbe rent due is 
the entire rent due and ask the Court to 
decide cn ihe sceuracy cf that belief; 
‘if ard when the impleaded so sharers appear 
‘abd elaim any arrears as dug to themselves. 
We entirely agree with tbe enuncia- 
‘ticn ofthe prineiples laid down by Manuke, 
J., and we think that thefasts laid in the 
plaint ard the relief sought ’sonform to these 
" principles, 

it is, however, oonterded thatthe plaint- 
. Mf in paregraph 5 alleged that his share of 
.the rent eollestion is reparaie from those 


of the other so sharers, whereas the Court ' 


“below has: held that the eolleetions of 
. the plaintiff and. of all the co-sharers were 
' joint and, therefore, tke plaintiff's. allegation 
' jn the ule: upon which the snit is founded 
is false andthe suit must be dismissed for 

: want of cause of action, I fail to appre. 

“sinta the fcree of this contention, fcr it ‘is 
‘gorceded that if the plaintiff had alleged 
‘what the Court has held that the collection of 

: the plaintiff and his co-sharers was joint the 
plaint- was entertainable and.the cause of 

-action for rent was nob at all against the 
'prineiples of section 148 A, 

* "Upon the fac's found by the Courts below 
and the plain ‘meaning of section. 148A, 
whieh isthe result of great deliberations in 
‘order to meet «orfliéting authorities at that 
time, the ` plaintiff's suit somes well witbin 
that section ; and it ‘is, therefore, held 
that the Cour below was wrong in dismies- 
ing the suif npon; the ground that it was 
not maintainable, under gestion 148A. We 
Bet aside the deeision of the Oourt below 
and remand the case for disposal by that Court 
9n its merits, 


* 
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This order will govern the analogous 
appeals Nos.. O41— 43 of 1920. The appeals 
are decreed with costs. 

BUCENILL, J.— I agree. 

N, K, 

Appeals decreed. 


OALOUTTA\HIGH COURT. 
APPEAL FROM APPEINJiTE Deosee No, 286 
or 1920 
March 28, 1922 
Pre:ent :—Justise Sir John Woodroffe, KE., 
ard Mr Justiee Ghose, 
ARADHAN MONDAL AND OTBES8 — 
DxrEt DANTS— A PPELLANTS 
tersus 
ABHOYA CHARAN MONDAL AND crizss 
—— PLsINTIFF8-—— Ra sPONDENTS, 

Civil Procedure Oode (Act V of 1908), ss. 102, 115— 
Suit jor recovery of price of fish removed from ‘tank 
after gaslur ion of title to fish —Money suit ~ Appeal, 
second, competency of—Declaration of title to-tank 
by Court — Revision, 

No second appeal lies from a decree in a suit for 
declaration of right to and recovery of the price of 
: fish alleged to have been removed from a tank by 
the defendant, when the value of the suit dóes not 
exceed Hs, 500. [p. 6-7, col. 1.] 

Although in sucha suitit is open to the Judge to 
‘decide the question of title tothe tank incidentally 

in so far as it is necessary for the purpose’ of giving 
relief to the plaintiff, it is not within his: jurisdiction 
to declare the plaintiff's title thereto, and it is open 
to the High Gourt, in second appeal, dealing with the 
question by way of revision to expunge so much 
‘of the decree of the lower Appellate Oourt as 
declares the plaintiif'a title to the tank as being made 
without jurisdibtion, [p. 627, cols. 1 & 2.] 


Appeal against a deeree of the Offieiating 
Subordinate Judge, First Court, Faridpore, 
dated the 4th of ‘November 1919, reversing 
that of the Munsif, Third Court at 
Madaripnr, dated the 25th of Mareh 1919. 

FAOTS appear from the judgment. 

Babu Satindra Nath Ray Ohaudhury, for 
the Respondents, took a preliminary objee- 
tion that no second’ appeal lies. The suit 
was for the resovery of the price of fish 
removed by the defendant and was, therefore, 
of a Small Cause Uourt nature and, as the 
price claimed does not exceed Rs, 500, a 
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. second appeal is barred by section 102 of 
the Cole of Civ 1 Prosedure, 

Babus Suresh- Ohandra Talukdar, Jogesh 
Okandra Ray and Mukunda Lal Ray Ohaudhury, 
: for the Appellants.—No doubt the suit wan for 
‘resovery of the prise of fish but in giving a 
decrea to the plaintiff the lower Appellate 
Oourt has desided tha question of title to 
- the tank whieh was beyond the ssope of the 
suit, As there has been a desision on the 
question of title the appeal is perfestly 
eompetent, Bat if your Lordships are in- 
clined to hold that in the present suit the 
lower Appellate Court had no jurisdiction 
to decide the question of title, I would invite 
, your Lordships to treat my memorandum 

of appeal as an application for revision under 
seetion 115 of the Oode of Civil Proces- 
dure. 

Babu Satindra Nath Hay. Chaudhury was 
not ealled upon to reply. l 

JUDGMENT, —In this ease a preliminary 

objestion has been taken that no second appeal 
lies. In support of that objestion it has 
been pointed ont that the suit was described 
as a suit for recovery of the prise of fish 
after declaration of title in respect thereof. 
The plaintiffa, also prayed that the Court 
.might.be pleased to establish the plaintiffs’ 
right-in respect of the fish and to pass a 
‘decree in their favour and against the 
defendants for recovery of the prica thereof, 
‘namely, Rs.'500, ie., the amount elaimed 
with eosts and future interest, and in support 
of their view as to the nature of the suit 
they rely upon the first ground of the 
.memorandum of apoesl, namsly, that the 
Court of Appeal has err-d in law in deeid- 
ing the question of title to the tank which 
‘was beyond the se»pa of the suit and in 
declariog plaintifia’.title to the tank in the 
present snit whieh was merely a suit for 
damages after deslaration of title to the fish 
and not to the tank, They eontend, there. 
fore, that the suit being a suit for money 
less than the sum of rupees five hundred 
no.8esond appeal lies. We think this objes- 
fion sussseds. The appeal must, therefore, 
be dismissed with costs, 

But in desiding thia preliminary objection 
‘we may observe that the Judge in deslaring 
the plaintiffs’ title to tha tank has gone 

. beyond the scope ofthe suit. It was open 
£o. the Jadge to deside the question of title 
. [neidensally in so far as it was necessary 


for the purposes of giving relief to the 
Plaintiffs, namely, their prayar for declara- 


‘ tion of right to and resovery of the price of 


fish, but ib was not within his jurisdietion 
at all to deelare the plaintifia’ title to the 
tank in dispute as he has done. We are 
asked to deal with this matter by way of 
revision and we think that it is. right for us 
to do so, We, therefore, expunge so mush 
of the decree of the lower Appellate Court 
whieh declares the plaintiffs’ title to the tank 
in suit whish was not within the Judge’s 


, jurisdietion to deslare. The rest of the decree 


of the lower Appellate Court will stand. 
B. N, & W, 0, A, 
< Order accordingly, 


d 


BOMBAY HIGH OOURT. 
ORIGINAL Cryin JugISDIOTION ÁApPzAL No, 32 
oF 1922; Sum No. 2417 or.1919, 
August 17, 1922, 

Present; —Sir Lallubhai Shah, Kr. Acting 
Chief Justice, and Mr. Justice Crump. 
JIVRAJ LALOOBHAI PATEL — 

APPELLANT 
, ; versus 
BHAGVANDAS GORDHANDAS— 
RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. XXI, r. 60 
(3), (4)—Deceased partner, whether covered by sub- 


ge 


T. (2)—Sub-r. (4', meaning of. 


The wording of sub.r. (2) of' r. 60 of O. XXI, of 


the Civil’ Procedure Code is wide enough to cover 


the case of a deceased partner and under it leave 
are pe given against his legal representative, [p, 629, 
co. . 

Bubar (4) of r, 60, O. XXT, of the Civil Procedure 
Code was intended to make clear the implication of 
Sub.r. (1;, and it ‘does not affect the provisions of 
sub-r, (2). [p, 628, col, 2.] 

Mr. Desai, for the Appellant. 

Mr. Ooléman, for the Respondent. 

JUDGMENT, 

Snag, Acre. C. J.—This appeal arises ont 
of execution proseedings. An ex parie 
decree was passed on February 24, 192, 
against the firm of . Raghunathdas Malji. 
The only partper of the firm that was 
served was Vashharaj, A summons was 
taken out by the assignees of the original 
desres holder, Keshavji Ramji, against the 
executora-off Raghunathdas Premji for leavg 
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to execute the desree against his estate on 
the ground that the deseased Raghunathdas 
Premji was a partner in the firm of 
Ragbunathdes Mulji, Reghunathdas died 
‘on April 23rd 1919, leaving a Will dated 
February 7, 1919. . The present sppellant 
obtained Probate on Ostober 24, 1921. It 
“ appears that no notice of the suit was given 
to partners other than Vaehharaj. 

Ib was contended before the learned Judge 
who heard the summons that the original 
desree holder, Keshavii, had knowledge of 
the death of Raghunathdas Premji, at the 
date of the suit, the suit having been 
filed in August 1919, and further that 
even if. he had no sueh knowledge, under 
the provisions of r. 50 of O. XXT, the 
tranaferees of the original decree- holder 
could nof exeenté ihe desree ‘against that 
part of the estate of Raghunathdas Premji 
which did not form part of the partnership 
assets. .The executor did not dispute that 
Raghunathdas Premii was one of the 
partners. The learned Judge found that 
the original déeres-holder had no knowledge 
. of the death of Reghunathdas Premji prior 

to the filing of the suit, He further held 
against the present appellant on the eon- 
struetion of r. 50^ ànd. accordingly’ granted 
leave for the execution of the deeree against 
the estate of Raghupathdas Premji, 

The first point argued in support of the 
appeal relates to tbe question of fact as to 
. whether Keshavji had knowledge of the 
death of Raghunathdas Premji before the 
filing of the suit. This qaestion of faet is 
Important in view of the provisions of Q. 
; X, r. 3, as under the proviso to that 

‘rule it is elear that if the original plaintiff 
had knowledge of the d'ssolution of the 
‘partnership, before the institution of the 
‘suit, the summcns should have bsen served 
upon each of the partners. We have to 
decide this question on affidavits. The 
' material affidavits have been read io us. 
On the one hand we have the affidavi!s of 
Shamiji-Gillabhai and Jagjivandas Oodhavii 
of Maerh 9,1922. On the other hand, we 
have the affidavit of Keshavji, the original 
.pleintiif, dated March 11, 1922. It sppsars 
that Raghunathdas Premji died at Sihor, 
a plaee in the Bhavnagar State in Kathia- 
war. It is quite possible, however, that aa 
Raghnnathdas Premji had his business in 
the market where the parties were carrying 


Malji, 


ou business, the fast of his death would be 
known. But the casa put forward by 
Keshavji is that he did not know at the 
date of the snit that Raghunathdas Premji 
was a partner in the firm of Raghunathdas 
. That isa question upon whieh there 
is a conflict of statements in: the affidavits, 
and in that ‘state of the evidence it 15 quite 
impossible to say that the view taken by 
the lower Court is wrong. It seems fo me 
inconceivable that if Keshayji knew that 
Ragbunathdas Premji, who apparently was 
a well-to-do merehant, was a partner and 
that he was dead, he would not take sare 
to serve the summons on his legal represen: 
tative. The prezent appeal must, therefore, 
be desided on tbe fooling that the original 
plaintiff bad no knowledge of the: dissolution 
of the partnership, which was essential to 
invite the applisation of the proviso to r. 3 
of O. XXX, ' 

Two questions have been raised- relating 
to the construstton of r..50 of O. XXI. 
First, it is urged that sub.r. (4) of r. 50 
ought to be so read as to give practical 
immunity to any partner unless he has 
been served with a summons to appear and 
answer. Sub-r. (4) is really intended to 
make clear the implisation of sub.r. (1). 
It does not in any sense affest the provi- 
sions of sub-r. (2) of that rule, The 
meaning of sub.r. (4) is that. a decree 
against a firm es sueh will not . affest’'s 
partner who has not been served with a 
summons to appear and answer so far as 
his other property: js eoncerned. If the 
eontention of the appellant were accepted, 
it would have the effaet of abzogating the 
provisions of sub-r. (2). Isce no justifisation 
whatever for such a eorstrustion, This 
point, however, was noi seriously pressed 


‘after this aspect of the question was realised 


by the learnei Counsel for the appellant in 
the sourse of the argument. 

But it has been argued by Mr. Dasani 
that sab-r. (2) applies only to the case 


‘of-a living partner, and that the provisions 


of that sub-rule sould have no application 
when the partner is dead. Iam, however, 
unable to assept this sontention. It really 
means that in a case where tbe desrea is 
passed against a firm the estate of.. a 
decaased partner other than the partnership 
assets woald prastisally remain entirely 
exempt from -the-liabitity to satisfy the 
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desretal debt: uvlees, of sourse,-the partner 
hes been:,served with a summons of the, 
suit, That ia a pesition whieh does nof. 
appear. to me,to be just nor dces it appear. 
to have. been eonremplated. by sub r. 
(2). I am elow to secept the eonatrustion 
suggested on bebalf of. the appellant which. 
involves sueh a result, Further, I do. not. 
think that on the wording of suker, (2). 
that construction. is proper. That sub-rule, 
provides that where the decree-holder 
elaims to be -entitled to sanse the. deeree: 
to be execnted against avy person otber- 
than sneh a person as is referred to in 
sub.r. (1), clauses (b) and (c), as being. 
a partner in the firm, he may apply to. 
the Court. whieh. pasred, the deeree for 
leave to exesute it, It seems to. me that 
the wording of the rule is wide enough 
to cover the case of & deceased. partner, 
ard; leave sould bs given as. against the 
legal reprerentatives of a deeeased partner.. 
The result, therefore, is that the: appeal 
is dismissed with aosts. 
Crump, J.—I concur. 
WC A, & N, H, 
Appeal dismissed, 


PATNA HIGH COURT. 
Civin Revisions Nos. 27 awp 28 or 1922. 
May 27, 1922. 
I resent i— Mr. Justice Adami. 
Fundit R&MSBIVENDRA NARAYAN 
OJHA ANL OrHsrs— PEITIUS ERYS 
VETEL.S 


AWADH BIHARY SARAN AND ANOLHER 


— Orrosrre PARTY, 

Civil Procedure Code (Act V of 1608), O. XXI, v, 89, 
application under—No specific prayer to set aside sale— 
Prayer to. receive deposit-—Prayer to withhold payment 
of money to decree-holder made but withdrawn on 
objection— Object of  deposit— Deposit, whether con- 
ditional, 


An application under O, KAT, r. 89, without con. 
taining a specific prayer to set aside the sale, prayed 
that the decretal amount may be received in deposit, 
bat that it may not be paid to the decr¢e-holder 
pending disposal of an appeal: On the latter's objection 
bed prayer as to withholding payment was with- 

rwn; 


Held, (1) that, though there was no specific prayer 


to set aside the sale yet that was clearly the purpose 


of the deposit: [p. 631, col. 1,] 

Raoji v. Bansilal Narayan Marwari, 53 Ind. Car. 
125: 43 B. 7:5- 21 Bom. L. B 815 and Rayapati 
Venkatasubba Rao v. Kalapatapu Narayana Rao, 66 
Ind Cas. 44; (1922) M. WON. 271; 16 L.W. 450, dis- 
tinguished. [p. 631, eol. .] 

(2: that, as the prayer regarding withholding 
payment to the decree-holder was withdrawn by the 
judgment-debtor the deposit was valid and not con- 
ditional. [p, 631, col. 1.] 

Dulhin Mothura Koer v, Bansidhar Singh, 10 Ind, 
Cas. 880; 16 C. W. N. 904: 15 C.’ L. J. 83, relied 
upon. 

Shakott v. Jotindra Mohan Tagore, 1 CO, W. N, 
182, referred to, 

Appeal from a desision of the Subordinate 
Judge, Shahabad. 

Mesers. Sullan Ahmad and Hurnaragas 
Prasad, for the Petitioners, 

Messrs. Kulwant Sahay, S. N. Hay, 8. 
Dayal and Sambhu Saran, for the Opposite 
Party. 

JUDGMENT.—The opposite party, have 
ing obtained two decrees against the peti- 
tioners, took ont  exesution on the 9th 
December 1921, and at the sales in exeeution 
of the two decrees, bought a house belonging 
to the petitioner for Rs, 200 in each ease, and 
on the 10th of Desember deposited the 
earnest money. On the 3rd of January 1922 


the petitioner, judgment-debtor, filed twa 


applieations which differ in a certain degree 
and whieh are as follows, In the ease whieh 
is eovered by Civil Revision No. 27 before 
thia Court the petition runs as follows : 

“The petitioners’ property has been sold at 
auetion, therefore, the petitioners have 
brought the whole decretal money with soats 
and damages into Oourt, A chalan may be 
prepared in cfaa and granted to the peti- 
tior er: go that they may deposit the money into 
ihe Trea-ury. Be it known that the petitioners 
feli a petiticn for setting off this desres 
whieh wan disallowed. An appeal is being 
filed in the Court of tha District Judge. Let 
this money be not given to the deeree holder 
until the disposal of this appeal.” 


The other peiition:was similar except that 
after the words "so thatthey may deposit the 
money into tLe Treasury,” the words "and 
the sale may ke set aside" were added. The 
Court on these petitions orlered that the 
challans should be ‘granted and that the 
prayer as tothe withdrawal of the money 
hy the desree holder wonld be heard later on. 
Qa the 6th cf January the opposite party. 
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deposited the whole of the purehase money 
and on the same date the petitioner put in bia 
ch^llas for the whole of the deeretal amount 
in rerpest of each decree and the Court passed 
an order that the decretal amount should ba 
deposited and that the petition with regard to 
the withholding of the money should ba put 
up in the presence of thePleaders On the 7th 
it was dirested thatthe question should be 
heard in the presenes.of the Pleaders but no 
order was parsed until the 10th of January 
1922. On that date the learned Subordinate 
Judge remarked that it appeared from the 
petition of the judgment. debtor that he had 
deposited the desretal amcunt and prayed for 
setting aside the sale. This remark was 
made in both the'eases.^ He then proteeded 
to say that, if the prayer in the petition had 
been merely for setting aside the sale, there 
would have been no difficulty in granting it: 
but in the second paragraph of the petition 
the judgment-debtor had asked for the money 
to be withheld by the Court until the disposal 
of the appeal whieh he had lodged. The 
learned Subordinate Judge held that thia 
prayer made the deposit a eonditional ona 
and, although on that date the Vakil for the 
judgment-debtor had arked to disassociate the 
prayer for withholding the money from the 
prayer for’ setting aside the sale after de. 
positing the money made in the same petition, 
the petition must be read asa whole and one 
prayer must depend upon the other and 
could rot be divided. He was, therefore, of 
opinion that the deposit made by the judgment. 
debtor sould not be held to ‘be valid so as to cat 
aside the sale besause it was not unsonditional, 
He then confirmed the sale and refnssd the 
petition of the present petitioners. 

This ficding was upheld by the District 
Judge ‘on appesl He relied on the 
case of Shakott v. Joiindra Mohan Tagore 
(1). It is clear, I think, that the 
learned - District Judge had not his 
attention called to the case of Dulhin Mothura 
Kcer v. Bansidhar Singh (2). That is a 
sace whith is exactly on all fours with 
the present one, and I think I might rely 
on the following passage from that case: 

“It appears, however, -that the deposit was 
aecepted by the Court without any question 


(1) 1 0. W, N. 182, 
oe Ind, Cas. 886; 16 C. W. N, 904; 15 C, L. d, 
| s, 


and as soon as objeelion was taken by the 
decree-belder, the petitioner withdrew the 
condition, so that the money became available 
for payment to the desree-holder before be 
hed made any attempt to withdraw the 
money from Court. Under sush eirsumstanees, 
we are not prepared to hold that the deposit 
was invalid and not sufficient for raversal of 
the sale. The position might have been 
different, if, upon objeetion taken by the 
decree. bolder, the petitioner had persisted in 
her effort to annexa eondition to the deposit. 
The deeree-holder was not prejudieed in any 
manner by the insertion of the prayer in the 
appliestion of the petitioner that the money 
should be retained in QOourt, and he was 
substantially in tbe same position in the end 
as if such prayer had never been made. We 
must eonsequently hold that there was 
substantially a valid deposit within tha 
time limited by law, sufficient for reversal of 
the sale.” 

Now, in the present case the deposit was 
made within the time allowed by law, and 
as soon as the decree holder put in an 
obj^stion, tbe Vakil fom tbe present peti. 
tioner expressed his readivess and wish to 
disassociate, as the Sabordinate Judge said, 
the prayer for setting aside the sale from 
the prayer for the withholding of the 
money pending the diepossl of the appeal. 

The learned Government Pleader on be. 
half of the opposite party distinguished this 
present ease from that in Dulhin Mothura 
Koer v. Bansidhar Gingh (2) in that in 
the latter ease the Vakil for the judgment- 
debtor stated his wish to altogether withdraw 
the prayer for the retention of the money, 
while in the present case he does not withdraw 
the prayer but wishes to make it a separate 
prayer. I donot think that this distinetion can 
really affest the ence. What was meant was 
thatthe petitioner wished his prayer for setting 
aside the sale on reeeipt of the deposit to 
be eousidered absolut«ly separately and as 
a separate prayer. -It would have been 
quite open to him to have pat in a petition 
for setting aside the sale on receipt of the 
deposit and after he had been grant:d the 
application, to hava put in a prayer that 
the money deposited should be retained. 
As I have said the psyment was made 
within time, and though on the lOth. when 
the applieation was heard, the thirty days 
had expired, it was no fault of the petir 
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tioner that the delay in hearing the appli- 
sation deprived the petitioner from depositing 
the money with an applieation merely 
praying for setting aside the sale. Had the 
application been heard at once and desided, 
it would have been open to him to put in a 
fresh application, It is thus through .no 


fault of his own that he was. deprived of. 


the chanse of saving his property. 

It is next argued on behalf of the oppo- 
site party that in one of the petitions there. 
was no specific prayer to set aside the sale; 


it merely asked that the money should be ree. 


seived in deposit. Now it is quite clear 
that the learned. Subordinate Judge took 
this as & prayer for setting aside the sale; 
and in fast it was quite certain that that was 
the purpose -of the deposit. Two eases have 
been relied on in support of this objection, 
namely, the. case of Rao v, Bnnlal 
Narayan Marwari (3) and the case. 
of Rayapat? Venkatosubba Rao v. Kalapatapu 
Narayana Bao (4). Those t «o eases, however, . 
must be distinguisbed, because there n» 
applieation was put in:to the Court at all. 
The judgment debtor merely went to the 
Nazir of the Court and deposited the desretal . 
amount and the Court without any know- 
ledge - of. his deposit naturally confirmed 
the sale ; and in the former of the tw > case3 
it was not until three years afterwards that , 
objasbion was made that as the deposit had 
been made the sale should, therefore, bs set . 
aside, I do. not think that the decisions, 
in those two eases can affect the present 
case. 


The next objaetion is that no question of. 
jurisdic ion arises and, therefore, this Oourt 
should not interfere, bat with this I sannot 
agree If the deposit was a good deposit, 
the Subordinate Judge bad absolutely no 
jurisdiction to refuse to set asida the sale; 
and I find that the deposit was a good. 
deposit as soon as the Vakil expressed his 
willingness that the prayer for setting asida 
the sale afier depositing the deoretal money 
should be taken as a substantive prayer 
without any sondition attached to it. In 
my opinion, therefore, the decision of the 
lower Oonrts should be set aside and the 


(3) 68 Ind Cas. 185; 48 B. 786; 21 Bom. L, B. 886, 
(4) 86 Ind. Cas, 44; (1922) M. W, N,-171; 16 L, W. 
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sale should be held to be invalid and set 
aside, Hearing fee three gold mohurs in 
both eases. 


B. D. 
Reviston allowed, 


MADRAS HIGH COURT. 

Civit Apprats Nos. 180 awp 330 or 1918. 
November 13, 1919, 
Preseni;—Mr. Justies Abdur Rahim 
and Mr, Justiee Burn. 
VAITHINATHA AIYAR AND ANOTHER— 
DEFENDAaNTS— ÀÁPPELLANTS- 
tarsus 


S. THEYAGARAJA AIYAR AND ANOTHER — 


PLAINTE- RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92, who 
can sue under—Prayer of scheme—Enquiry as to props 
erties belonging to charity—Hindu Law—Descendants 
of founder of charity, right of, to sue or nominate trus. 
tees-—Interest, question of, how determined—Trustee 
not fit to hold office-—Interference by Gouwrt— Adminis- 
tration of charity-—Denial of emistence of public trust 
bona fide—Disqualification for appointment as trustee— 
Gift — Gift of income, whether gift of property —Convey- 
ance, forms of, in Mofassil, 


The mere fact thata perwon suing under section 
92 of the Civil Procedure Code is a Hindu and 
entitled to worship in a temple does not give him 


. interest enough to maintain a suit under that saction., 


But persons belonging to the family of the founder 
of a charity have an interest in the family charity 
and can, therefore, maintain a suit under the section. 
[p. 682, col 2; p. 638, col, 1.] l 

Boidyo Gauranga Sahu v Sudevi Mata, 41 Ind. Cas. 
589; 40 M. 612; 82 M. L, J, 697; 41917) M, W, N. 4:9 
(F. B.) Ramachandra Iyer v, Parameswaran Munbu, 50 
Ind, Cas, 698; 42 M. 3860; 36 M. L, J. 896; 26 M, L, T. 
304; 9 L, W. 492; (1919) M. W. N. 370 (F.B.), referred to. 

The question whether & person instituting a suit 
uader section. 92 of the Code hasan interest within 
the meaning of its provisions or not must be deter. 
mined upon the facts of each case bearing on the 
relation of the plaintiff to the oharity with reference 
to which the suit is brought. [p. 632, col, 2.] 

Assuming that, under the Hindu Law, the surviving . 
heir of the founder of a charity haga right to 
nominate 2 trusteein the absence of any provision to 
that effect in the deed of endowment, it is a right 


. the exeroise of which a Court is not bound to up- 


hold if, in its opinion, the person nominated as trustea 
is not fit to hold the office. The interests of a trust 
are supreme and a Court must haveregard to such 
interests indealing with the question whether the 
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persons:appointed as trustees. are: persons: who can | 
be properly entrusted with the management of the 
institution. [ p. 637, col. 1.) i 

Mahomed Ismail Arif v. Ahmed Moola Dawood, 85 
Ind. Cas. 30; 43 O. 1085; 14 A, L, J. 741; (1918) 1 M. 
W. N. 460; #0 e W.N. 1118; 20 M. L, T, 110; 18 Bom. 
L, R.8613}; 31. M, I4, J. 200; 240. L. J. 1984 L, W, 
269; 9- Bur, L: T. 141; 8 L B. R. 517; 43 I A, 127 
(P. C.', followed. 

When there is a giftin favour of a charity, it is 
within the competence of a Court, ing suit under 
section 92 of the Civil Procedure Code, to make a 
suitable, provision for its administration in any 
scheme that is to be framed, especially where there 
exists no such provision already, (p. 686, col. 2, | 

The mere denial by a person of the existence of a 
public trust, if bona fide, does not by itself disqualify 
him from being. appointed. or retained.as trustee of 
the institution. [p. 637, col. 2.] . 

A gift of.the income of a property without any 
aru is a gift of the property: itself, [p. 636, 
col. 2. 

Southmolton v. Attorney-General,.(1864) 10 E. R. 796 
at p. 808; 5 H, L.O, 1; 23 L, J. Ch. 667; 18 Jur.. 485; 
101:B. Ri Land Mannov v. Greener, (1872) 14 Eq. 458; 
27 b, T. 408, folloyred,: 2 

In India the forms of, conveyance are not 
pen observed, especially in the Mofassil. [p, 635, 

col: }, l 

Under section 92, Civil Procedure Code, when a 
Courtis asked. to frame a scheme, one of the essential 
enquiries to be made is,, what are the properties 
belonging to the charity. [p. 686; col. 1.] 


Appeals. against: the ^ deerees of tha 
Courk of the Suhordinate, Judge, Kumba- 
konam, in Original Snit, No, 90 of 1916, 


Mr.T, Rangackariar, for the. Appellants. 
Messrs. 9. Srinivasa Áiyangor and K, Nara- 
simha Aiyangar; for the Respondents. 


JUDGMENT.—This appeal arises in a. 
suit filed. under section 92 of the .Civil: Pro- . 
sedure.Code with referense to a-ehoultry and 
the -properties allege] to ba endowed: for the 
use of that ehoultry, The. two plaintiffs are 
relationsiof the founder. and.the two defendants 
allege to be the lawfully. appointed trustees. 
under the Will of ore-Striyanarayana Aiyar, 
who, aseording,, to-the plaintiffe, was tha dast 
surviving; :trustea., of. thia. eharity. Suriya. 
naraysne .Aiyar was: one of five brothers; the - 
soba of one -Kalyanarama Iyer. The other. 
four brothers were -Sivasubramaniyar,, Aiyar, 
Venkatarargs. Aiyar, Swaminatha Aiyar, ando: 
Sivarama.Aiyar. Ksliyanarama. Aiyar ‘had 
also several daughters, one of them: b3ing the 
mother of. Thiyagsraja . Aiyar, toe ist plaint» 
iff. . Second plaintiff, is the-son of the adopted 
son:.of: anothem daughter: of:. Kiliyanarama 
Aiyar. Oce- daughter~ of Kaliyanarama. 
Aiyar named Subbuthayi Ammal is still alive, 
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all the sons and the other daughters having 

died previous to the institstion of the snit, 

The first question which has been argued: 
before us by Mr. T. Hangashariar, the ‘learn- 

ed Vakil for the defendants, is whether- the- 
plaintiffs have an interest within the mesan- 

ing of gestion 92 of the Civil Prosedure-Code 

sufficient tó.enable them to maintain the suit, 

He relies strongly on.the decision of ‘a Full: 
Bench of, this Oourt in Ramachandra 

Iyer v. Parameswaran Munbu (1) whieh Jays 

down thats person suing urderthe provisions 

of this section must have a substantial 

interest and not merely a remote contingent or 

hy pothetieal interest in the charity in question. 

Sinee that: decision a Banch of this Court 

have coneidered its effect in Appeal No. 196 

of 1918, the facts. of which have mueh re- 

semblance to the facts of this ease. Whether 

the. plaintiffs instituting a suit cf this 

charaeter have an interest within the meaning 

of eeetion 92. or not ‘has to be determined : 
upon the fasts of eaeh ease bearing: on the 

relation of the plaintiffs to the eharity with 

referenee to which the suit is brought. In 

this ease the plaintiffs are, as stated, the 

deseendants of the founder of the sharity, 

The first plaintiff, on the death of Sabbuthayi 

Ammal, in the absenee of Kaliyanarama 

Aiyar’s Dayadees. would be entitled to 

scssced to the f«mily properties. 

Mr. Rangaehariar has argued that there is 
evidenee to show that there are Dayadees of 
Kaliyanarama Aiyar in existense. That 
evidenee ‘is of an extremely vague character, 
and, inany ease, it is not shown that they-are 
taking any interest in the preagrvation of the 
charity or in any of the affairs of the fz mily. 
generally.. ‘With respeet to Subbutbayi’ 
Ammal -also it does not appear thai she 
interests herself in the proper maintena-cea-of. 


. the eharity. The firat plaintiff resides ,in 
. Madras bnt he cecasionally visits Perumandi 


village, the ancestral home where, the 
choultry is situate. ‘The second plaintiff’is a 
Pleader prastising in the Nitive. State of 
Pudukotta. He has several houses in Kum- 
bakonam and he often visi(s tho aneestral fami. 
ly huase. N :doubt it has bee lsid do va that 
the mire fact that the plaintiff suling unser, 
section 92, Civil Prosedir Ooce isa Hinda 
and is entitled to worship ia a temple would 


(1),50dind..Cas.@93; 42 M. 860; 86 M.-L, Ji 395-:26 
M, L, T, 304; 9 L, W, 492; (1919) M. W, N. 370 (P, B.).. 
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not give him interest enough to maintain & 
suit under section 92, Civil Prosedare Code. 
In applying the analogy of that easa to this 
choultry we have ko baar in mind the further 
: faeta that the plaintiffs belong to the family 
of the founder and ‘tha’ fact would naturally 
give them an interest in the family charity. It 
bas baen ruled by a Full Bensh of this Court 
in Botdyo Gauranga Bahu v. Sudevi Mata (2) 
that the heirs of the founder have considerable 
interest in the maintenace of the shariby, and 
' thel Hindu Law gives them the right to 
nominate trustees in the ease of a vacansy 
and:in the absense of any provision in the 
deed of endowment for the appointment of 
trustees, In our opinion, therefore, the Fall 


Bench déeision of this Court above referred - 


to does not preslude us from: holding that.the 
plaintiffs, having regard to the faets proved in 
the ease, have an interest within the meaning 
of seetion 92, Civil Prosedure Code, sufficient 
to enable them to maintain the suit. . 

The next question argued by Mr, Ranga- 
‘ohariar is of a still more general eharacter, 
namely, that this ehonltry is not a publie 
trust, bat is nothing more than a private 
guest bouse built by Kaliyanarama Aiyar, and 
to a suit in respect of it, therefore, the provi- 
sions of sestion 92, Civil Prosedure Code, have 
no application. The appellant’s contention 
is that a publie trust of this sharaster was 
created later on by the provisions of the Will 
of Suri Aiyar already referred to, and that 
until then it was private property of the 
family or at the most a private trust whieh 
the members of the family were entitled to 
pui an end to in sertain contingencies. Af 
all events it is said there was uo dediestion 
to publie uses exeept under the Will of Suri 
Aifar. 

The question really depends upon the 
inferohes to be drawn from the evidensee in 
thé case, mainly the doeumentary evidence 
ranging from 1864, as there was no deed 
executed by the founder with referenee to 
this choultry when he built it. Some ques- 
tion is, raised as. to who the aetual founder 


was, ‘whether the choultry was built 
by  Kaliyanarama Atyar or by his 


father, Rajappa Iyer.: But the plaintiffs in 
their plaint state that it was constructed by 


12) 41 Tnd. Cas, 589; 40 M. 612; 32 M, L, J. 597; 
(1917) M, W, N; 429 (F. B) 
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Kaliyanarama Aiyar. We think that wa 
ought to procsed on that basis, though there 
is evidence, even of witnesses on 
the side of the defendants, to show that the 
shoultry was sometime known as Rajappa 
Iser's, The earliest decument is of 1834, a 
deed of partition between the five brothere, 
Exhibit A. The document speaks of thia 
ehouliry as "Perumandy Obatram which is 
the Dharmam and which is being sondueted 
inthe family from the beginning and it 
mentions the Wanjah and Panjab and landa 
of other dessription which are attached to the 
Ohatram of which some ara iu the Peru- 
mandi village, some in Alankurichio and some 
in Thennalur village. These are the Jards 
which form the properties mentioned in the 
plaint B sshedule, Items Nos, 1 to 17. Chat- 
ram itself and the lands surrounding it form 
the A sehednle. Thenitis provided that the 
Sva brothers shall manage the Obatram 
acsording to the order of seulority. The 
d>aument speska of these properties being 
given to the Ohatram. It is important to 
note this fact that iusome yielding properties 
were attaehed to this Chatram and were set 
apart for its maintenanee, and the brothers 
while partitioning the family properties did 
not think of dividing the Ohatram properties, 
If it was merely a private guest house as 
argued on behalf of the appellants one would 
not expect any properties being set apart for 
its maintenance, nor would there have been a 
provision for its maintenanca by eaeh member 
of the family in turn. It was pointed ont 
that there was no provision made for the 
appointment of trustees after the death of 
the five brothers. But that sannot make any 
difference, When we find that ineome 
yielding prop-rtie$ ere set apart for the 
maintenance of che Chatram it might well 
have been within the contemplation of the 
brothers either that they would later on 
make a farther provision with respect to its 
management or that its management 
should be earried on by the aueseeding 
members of the family in suseeesion 
to themselves. The next . doenment 
of imp^rtanse is the Will of Swaminaths 
Íger, Exhibit O. The constraetion of thig 
Will is one of the questions for desision in the 
appeal, whieh we shall deal with later 
on, It is sufficient to mention here that by 
this Will the exesutors appointed therein are 
directed to feed poor people "in our family 
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choultry in Perumandi now under the manages 
ment of K. Venkstranga Aiyar.” That is 
not the sort of provision whieh would have 
been made if this Chatram were the private 
property of the original undivided family. 
The burden of the maintenance of the 
Chatram would in sush cases fall on the 
surviving descendant of Kaliyanarama Aiyar. 
The Will of Swaminatha Aiyar clearly in- 
plies eonasiousness on his part that the 
Ohatram is a public trust ereated by the 
ancestor of the family. Very scon afterwards, 
i.e., in 1892, a deed of surrender, Exhibit B, 
was exesuted by. Sivasabrabmania Aiyar in 
whieh he says: “as I have already left the 
Chatram belonging to our family and situated 
in Agara Perumandi village and the Nanjah 
and Punjah landa, ets., all mattera belonging 
to it to the management of Venkatranga 
Iyer because of my inability to manage the 
same.” In another plase he speaks of 
Nanjah and Panjah lands “belonging to the 
said Chatram.” We may mention here that 
mush stress was laid by. Mr. Rangashariar 
on the use of the phrase "Ohatram belonging 
to our family or family Uhatram’ and similar 
pharases of that eharacter used in this and 
other dosu ments. But, in our opinion, sneh 
expressions do not suggest any inferenee 
against the exieteneecf publie frost with 
respect to this Chatram; all that they mean 
is that it was founded and maintained by the 
family. Then there is the Will of Venkat- 
ranga Aiyar executed in 18:4, pxhibit H 
and by that Will a eontingent interest is 
given. in his properties to the Chatram and 
provision is made for the administration of 
the ehoultry and its properties by the Govern. 
mert in case the contingeney happens, and 
it deseribes the ehoultry inso many words as 
a sharity ehoultry built by the ancestors of 
the testator. No explanation bas been sug- 
gested asto why this ehoultry should have 
been described as sharity ehoultry and why 
its maintenanes and of the properties attached 
to it-should have bsen provided for if it was 
not a public trust. It could not be suggested 
that Venkatranga Aiyar would have thought 
of dealing with this shonltry as a publie 
ebaritable trus: if, as a matter of fact, it was 
a private property in whieb other members of 
the family were benefisially interested, nor 
would he have entrusted the managemeat to 
the Government in certain events if it was 
not a public trust.” Suri Aiyar was the last 
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survivor of the five brothers. He was a 
Distriet Mansif and afterwards Subordinate 
Judge. He died after retirement from 
servies in 1913. As already mentioned, 
the appellants’ ease is that it was Suri Alyar 
who for the first time created a public 
eharitable trust of this choultry and of the 
properties balongiog to it. The Will, how- 
ever, shows that he did not want to change 
the eharacter of this choultry ; on the. 
other hand, what he intended was to. 
keep up its dalaha charaeter and to endow 
it with some more properties of his own. He 
speaks of the choultry as his family ehoultry 
and of the building and landed properties as . 
belonging to it. It was pointed ont that he 
states that they were in his possession and 
enjoyment. That does not necossarily mean 
that they were in his possession and enjoy- 
ment asa benefieial owner but, he only means. 
that he was in management of them, as he 
makes it elear in other parts of the Will, For 
instanee in paragraph 11 he provides for the 
management of .the ehoultry and of the. 
entire properties attached thereto. Thera is 
another document, Exhibit D, which is a deed 
of relinquishment exeeuted by. Sivasubra- , 
mania :yer in 1892 in favour of Suri Iyer, 
There he speaks of the trustesship of the 
Dharma Ohatram fovnd:d by forefathers and 
gives up all claims with respect thereto for 
the consideration of ar annuity of ts 29 to. 
be paid by Suri Aiyar, Mr. Rangashariar 
objested to the admission. of this dccument 
on the ground that only a registration .eopy 
was produeed and that it waa not daly prov. 
ed. ^o such objeetion was taken in the 
lower Oonrt and even in the grounds of 
appeal before us. AJl that is stated ia that 
the lower Court did not eonstrue the doen. 
ment properly, Then it was argued that 
this deed of agreement suggests that Siva- 
subramania Aiyar laid claim to the Ohatram 
and its properties, With respect to this it has 
to be bornein mind that Sivasubramania 
Aiyar managed to get rid of the ancestral ` 
properties that fell to his share at rather an 
early date, and that he was depending more 
or less upon the charities or Suri Aiyar. 16, 
is evident that this man was trying to get. 
whatever he could gat from Sari Aiyar, It 
would seem shat Suri Aiyar in order tosava 
himself further worry or trouble agreed to 
give him s amall stipend and obtain from him 
a deed of relingaishment i in his favour. On 
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the other hand, the recital to whish we have 
referred shows that the ehoultry was regard- 
edas a charitable institution. All there 
dosuments, therefore, to whieh all or some of 
the members were parties strongly support 
the case of the plaintiffs that the choultry 
with proparties attashed to it is a eharitable 
trust, 
Mr. - Rangachariar 
number of lease deeds 
which the properties in dispute are deseribed 
as aneeatral property and enjoyed by the 
exesutants of the deed, that is, by one of the 
five brothers who at the time was in manage- 
ment of this choultry. But we do not think 
that any valuable inference can be drawn 
from these documenta, No doubt the correct 
thing for a trustee of a shoultry demiaing the 
charity properties is to deseribe the prop- 
erties as belonging to the charity and to 
atate that he was making the demise in his 
character as trustee. In this country the 
forms oflconveyanee are not strictly observed, 
espesially in the distrists and we should not 
be justified in attashing any importanse to 
easual expressions in docomenta like Exhibits 
II series, VÍ series, V series and VIII 
series, Special referense was made to the 
Jnam title deed with respect to some lands in 
Thirumallar village, ÉExhibit.1X. We are 
asked to draw an inferenee in the defendant'a 
favour from the absenee of any description 
in the title decd asta the grantee being a 
trustee of the ehoultry. But we do not thiak 
that this isa matter of any importanee as the 
deseription stands on the same footing, as that 
in the lease deeds, Mach reliance was plaeed 
on the faet that in 1878 some land in Then- 
nur village was usufrnobuarily mortgaged. 
But then, as pointed out by the Subordinate 
Jadge, it has been redeemed and included 
even in Suri Aiyar’s Will as property belong- 
ing to the ehouliry. 


has relied upon & 


The other piese of evidense on which the 
appellants place mush relianco is with refer. 
'ence to the exchange of a picos of vasant land 
in ExhibitIllA and ineluded in schedule A. 
The saperstrustnre on tbe land was subss- 
quently made a gift of to another person and 
purchased by Suri Aiyar under Erhibit IIT. 
In this very doeument i& is stated that the 
superstructure and the building belonged to 
the Dharma Chatram. The documentary evi- 
denes on the whole is strongly in support of 
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the finding of the Subordinate Judge that 
the chcultry was a charitab'e publie trust, 

As regards the evidenee of the actual use 
of this choultry, there ean be no doubt the 
wayfarera were used to be aesommodated 
there and that the Brahmins also were fed 
in the choultry. Even one of the defense 
witnesses, D. W. No, 5, an old man whom 
the Judge has believed on this point, speaks 
of the Brahmins being fed in the ehoultry 
and wayfarers being lodged there. No 
doubt there is evidenee to show that Suri 
Aiyar, the last trustee, did not think that 
the feeding of Brahmins was very much of a. 
charitable ast, though he himself provided 
for the feeding of Brahmins by his 
own Will It was also pointed out by 
the learned Vakil for the appellanta that 
Suri Aiyar sometimes when visiting the 
village put up in this shoultry and that 
some family idole were kept there. These 
sre amall matters and cannot have mueh 
signifisanes eonsidering that the ehoultry 
was managed allalong by the members of 
the family, We, therefore, agree with the 
finding of the Subordinate Judge that this 
choultry was a publie trust. from the very 
beginning and, therefore, the suit with respect 
to it and ite properties is maintainable under 
section 92, Civil Prosedara Code. 

The next question argued was whether 
the properties in A and B sshedules form 
part of the endowment, It appears that one 
of those properties waa sold long ago and 
Mr. Rangaehariar wanted to addace in this 
Oourt as evidense a doaument purporting to 
ba the deed of sale with reference to the 
transastion. The defendants had not taken 
the trouble of finding out the dooument and 
producing it in the lower Court. That 
property is not elaimed in this suit and there 
is no evidence to show the cirsumstanoss in 
whieh the property eame to be sold, It 
might be, a8 suggested by the Snbordinate 
Judge, that it was sold for purposes binding 
on the Chatram. We have already dealt 
with the question relating to the lands whieh 
are the subjest-matter of Exhibits III and 
III-A and of usufraetuary mortgage, Ex. 
hibit Il. We agree in the sonelusions of the 
Subordinate Judge that the properties in 
A and B ashedules attashed to the plaint 
form part of the endowment of this 
ehoultry. As regards schedules O to F 
some properties have been alienated. and the. 
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nlienees‘are not parties to this suit: So far 
as those properties are concerned, as pointed 
out by the Subordinate Judge, any finding 
in this suit cannot bind the alieness. Thia 
question is dealt with by him under the 
llth issue. We agree with the Subordinate 
Judge that it will ba open to the trustees 
appointed. under the schame t3 sue the 
alienees in respest of the alienated pro. 
perties, 

As regards the toasirnction of Exhibit O, 
the Will of Swaminatha Aiyar, the learned 
Subordinate Judge has held that the shoultry 
has aelaim to 7/9th of the properties, It 
was contended by Mr, Rangachariar that 
we are not entitled in this suit to go into the 
question of the construstion of Swaminatha 
Aiyar’s Will. Rat we assep: the conteation 
of Mr. K. Srinivasa Aiyangar that under 
section 92, Civil Prosedure Code, when we are 
asked to frame a ssheme one of the essential 
enquiries to be made is what are the prop. 
erties belonging to the sharity. We ara 
not directly soncerned in this suit with the 
administration. of the Will of Swaminatha 
Aiyar. Butas.the daferdints who are iu 
possession of the ehoultry and its properties 
deny that the ehoultry is entitled to any 
bencfiis under the provisions of Exhibit O 
a3 elaimed by the plaintiff, it is open to us 
to go into the question. li was suggested 
that the gift in favour of the choultry i8 not 
to take effeet until the exesutors appointed 
by .the Will have paid the deb's. The Will 
was in 1851. Thereis not aa iita of evidenca 
that any debts of Swaminatha Aiyar remain 
undiecharged. The execators appointed 
under the Will sre dead and we.think wa 
may-safe!y sonslu ie that thera are not debts 
left to be paid and thatthe costingensy upon 
which the sharity was to get 1/3rd of the 
income has arisen. 

As.regarda: 2/3rda of the insome of. the 
properties - given to the wife which the Will 
dirests.to-ba utilised for Dharwmwm on her 
death, it.is.argued tha? the.referense there 
is not: to.this ehoultry. but to eharity gener. 
ally. The.learned Subordinate Juige has 
held that:the word.'Dharmam' refers to this 
shoultry and. we think he is right in that 
eoustruction. In view of. the Will the choultry 
besomes:entitlel under Exhibit O to 7/Jtha 
of the income of tha properties. 


It is next arguad that we maat hold that. 


there-was.a-apecial endowment or Kattalai, 
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as it is ealled, created by SS raminatha 
Aiyar, and sueh a spesial endowmont should 
not be mixed up with the propartiga origi. 
nally dedicated to the shoultry. No doabt 
the provisions of Swaminatha Aiyar’s Will are 
to be earried out by the exesutors, WVenkata- 
ranga Aiyar and Suryanarayana  Aiyer. 
Both of them are, however, dead. If there 
is a gift, as we hold there is, in favour of 
this aharity it is within the eompetenos of 
the Court in this suit to make a suitable 
provision for its administration in any sshema 
that is to be frsmed, expecially as there iis 
no provision in the Will for the administra» 
tion of these properties after the death of 
Venkataranga Aiyer and Suryanarayan Iyer, 
It was further argued that the gift of the 
income from the properties devised onder 
Exhibit C does not amount to a gift of the 
properties themselves but only sreates a. 
charge in favour of the ehoultry.: We do 
not think, however, that this ia a sound pro- 
position. The gift of the insome of a prop- 
erty without ary limitation isa g.fb of the 
property itself. See Southmolion v Attorney. 
General (3), alas Mannoz v. Gresner (4). 


The last important question to ba deter. 
mined relates to the effest of Suri Aiyar’s 
Will. It ia eon:ended on behalf of the appel- 
lants that Suri Aiyar, being a dessendant 
of the founder of this eharity, Kalyanarama 
Aiyar, a3 last trustee was entitle] to appoint 
the first and second defendants and also one 
Jaya Krishnashari as irustess, Two issies 
were raised with referense t; this question, 
Oae was whether Suri Aiyar was eompoe'ent 
to make the appointment and, if so, whether 
the appointment was bona file. And tha 
194h issue raisei the quest'on that if the 
defeudan:s wera apoointed they should be 
removed frem ofisa, The learnei Sabor- 
dinate Judge has held that the appointment 
of these two persons was not bona fle and 
has also found facts whieh show that these 
persons cannot properly ba trustees of these 
properties. Hə says that Sari Aiyar did not’ 
believe in the ntility of feadiag Brahmins in 
the choaltry, that his condast ala? shows 
that hs was not really interested in maiutain- 
ing the ehoultry bat that he was more 


(3) 1954) 10 E. R. 798 at p. 803; 6 H. %, C. 1523 L. 
J. Ch, 567; 18 Zur, 435, 101 RB. R. 1. 
(4) (1372; 14 Eq. 458; 27 L, T. 408, 
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interested in providing fora woman whom 
ke ealls his foster daughter, namely, Ranga» 
thammal], thet the first and second defendants 
are brothers aud bangers.on of Suri Aiyar, 
and that the 1st defendant who worked for 
him es a sort of gumasiah acquired a great 
deal of unwholesome irflnense over him, and 
that Suri Aiyar put these properties in their 
charge not so much for the benefit of the 
sharity as for their personal benefit and for 
the benefit of Rangathammal. We shall 
aesume that Suri Aiyar as the surviving 
dessendant of the founder was entitled under 
. the Hindu Law to nominate trustees and to 
make provisions for the management of the 
trust. But it is a right the exereise of 
whieh the Court is not bound to uphold if, in 
its opinion, tbe person ncmirated by the 
founder’s heir as trustee is not fit to hold 
the office. As laid down by the Privy Counesil 
in the well-known cese from Rangoon, 
Mahomed Ismail Arif v. Ahmed Meolla 
Dewood (5), the interests of the trust are 
supreme and the Court must have regard to 
sush interest in dealing with.the question 
whether the persons appointed as trustees 
are pereon8 who ean be properly entrusted 
with the manegement of the institution. 
These two persons, the frat and second defend- 
„ants, are absolute strangers to the family, 
though they alleged eertain relationship to 
the family whieh allegation is found to be 
false. The first defendant is not a man of 
any means, and the learned Subordinate 
Judge who tried the suit is not satisfied that 
‘the second defendart’s oareer was not 
such as to inspire eonfidenee. Besides, as 
‘pointed out by Mr. K. Srinivasa Aiyengar, 
thedefendants have persistently contended that 
the ehoultry was not a publie fouadation at 
all and that the property elaimed as public 
trust was the private property of the family. 
The Subordinate Judge has found that the 
fist defendant aided and abetted Snri Aiyar 
in his violations of the trust. The first de- 
fendant certainly must bave known that the 
ehoultry wasa public ebaritable trust. He 
must have known that the travellers used to 
be assommodated there, that Brahmins used 
to be fed there and that it was regarded by 


(b) 35 Ind. Cas. 30; 43 0. 1085; 14 A. L.J. 741; 
(1916) 1 M. W. N. 460; 20 O. W, N. 1118 20 M L. T, 
110; 18 Bom. L. R. 615; 81 M. L. J, 290; 24 0, L.J. 
I. A. 127 (P. C). 
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the family including his master, Suri Aiyar, 
as a charitable trust and not as the private 
property of the family. This Court ha* no 
donbt held that the mere denial of the exist- 
ense of a publie trust, if bona fide, does not 
by itself disqualify the man from being 
appointed or retained as trustee of the ine 
stitution. We are sonvinced, as was the 
learned Subordinate Judge, that this is not 
such a case and that under the circumstanees 
the appointment of defendants Nos, 1 and 2 
as trustees should not be upheld and they 
should be removed from the trusteeship 
of this foundation. The third trustee, 
Jaya Krishnamsshari, is dead. It will, 
therefore, be open to the lower Court in 
framing the echeme to appoint propor trustees 
ior the inatitution. 

Mr. Rangachariar argued that some prop- 
erties mentioned in F sshedule which were 
disposed of by Suri Aiyar by his Will did 
not in faet belong to him, some of them 
being properties belonging to some temple 
at Nagarkudi, some of them being serviee 
Maniams and that they were in the possas- 
sion of Suri Iyer on behalf of the temples 
and the serviee-holders. These properties are 
mentioned in paragraphs 9 and 9 (a) of the 
written statement and theze is no finding of 
the Subordinate Judge wilh respeet to 
them. 

Items Nos.172 to 179 were purchased by Suri 
Iyer in execution of a desree for rent obtain- 
ed by himself in 1912 and portions of Items 
Nos, 91 and 92 claimed in the written atate. 
ment and the wholeof Item No. 170 were 
similarly purehased by him in 1903 in execn- 
tion of another decree, Mr. Ganapathi Aiyar 
for the defendant claimed these properties 
as belonging to Suri Aiyar byright of hia 
purehase, These items belong to Nagarkudi 
village and the ease of the plaintiffs was sob 
out in tbeir plaint that the Nagarkudi village 
belonged to Swaminatha Aiyar and was 
disposed of by him in his Will and under 
that Will as we have held, the choultry 
besame entitled to 7/2th property. There ia 
no evidenee to show that Suri Aiyer was in 
possession of these items before Swaminatha 


 Aiyer's death. Prosumably he was in 


poscession as an exesutor under Swaminatha 
Aiyer's Will It is argued that he might 
have purshased the properties from his own 
funds, but then it must be borne in mind that 


, he mixed up the trust property with his own 
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and alienated a number of trast properties 
referred to in C, D and. E schedules. The 
defendants did not produee aeaounts which, 
if their case was true, would have shown 
whether the properties were purehased by 
Suri Aiyar with his own money or with the 
moneys belonging to the trust for the ehoultry. 
Under these sircumstances we must hold 
that these items belonged to the choultry. 
As regards Item No. 171, salled Illuppai Tope 
of which Suri Aiyer was in management on 
behalf of a certain temple ealled Kailasa- 
“natha Swami temple and a Manyam belonging 
to the same temple and another temple of 
Varadaraja Perumal, £.e,, Items Nos. 189 and 
183, Suri Aiyar was apparently in possession 
of these properties as Mirasidar of the village. 
It is contended by the learned Vakil for the 
plaintiff that as the shoultry owns sonsider- 
able lands in Nagarkudi village the trustees 
whaever may be appointed for the shoultry 
should have the management of these items 
as Mirasidar, but we cannot ascept this 
sontention as there must be other Mirasidars: 


it is the entire body of Mirasidars who could . 


make arrangement for the management of 
these properties as they may choose, It may 
be open to them to make over sharge of 
these items to the trustees of this shoultry if 
they so choose. 
trustees would be entitled as of right to have 
possession and managementof these properties. 
Seventeen Kulis of Item No. 8, 21 Kulis 
of Item No. 19 and the whole of Tis Nos. 24 
to 26 belonged to Sellathammal, the widow of 
Swaminatha Iyer. Suri Aiyar would be the 
reversionary heir of Sellathammal and there 
is really no evidence upon whieh we would 
be justified in holding that these items 
belong to the Chatram. The Manyams 
elaimed by the defendant—service Maniyam's, 
barber" a, washerman’s, earpenter's and watch: 
man's are [tems Nos. 43, 60, 78and £4, The 
Mirasidars of the village would be entitled 
to the management of these Maniyams fer 


the reasons already given in respect of Items : 


Nos. 171, 180 to 183, We eannot hold that the 
trustees of the shouliry would, as a matter of 
right, be entitled to possession of these 
Maniyams. The result is that Items Nos. 171, 
“180 to 183,17 Kulis of Item No. 8, 21 Kalis 
of Item No. 19, Items Nos, 24 to 26, and 
Items Nos. 43, 50 and 84 mentioned in 
schedule to the written statement at page 

) wil be exeluded from the deeree, 
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But weeannot hold that the : 


{igg 


In all other resvects, the lower Court!a 
decree is confirmed and the appeal 
dismissed with sostr, the sosts to be paid by 
the defendants personally, as we do not think 
that this is & proper case in whieh the costa 
of the appellant shonld crm) out of the 
trust estate, 

Mr. K, Srinivasa lyongar has asked for 
special Vakil’s fee but we cannot say that 
the appeal involved any points of special 
difisuliy. The usual fea will ba allowed, 

Appesl No. 330 of 1918 will be dismissed 
but as aseounts will have to ba taken, there 
must be a direstion that the defendants do 
render assounts of the propertics from the 
date of the death of Sari Aiyar. The Sabor- 
dinate Judge will expedite the appointment 
of trustees, as there are properties in the 
hands of the alienees and it is apprehend- 
ed that some suits migkt be barred if there 
be any further delay. The o:s!*s of both 
parties in this appeal will some oui of the 
estate. 

MO P, 
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PATNA HIGH COURT. 
APPEAL From APPELLATE Ogper No. 245 © 
or 1921, 
June 13, 1922, 
Present :—Mr. Justica Ooutts and Mr. 
Justice Das, 
KAMAL NAIN SINGH--Jupauknr-DESTOR 
— ÀPPELLAXT 
CETUS 
Maharaja Bahadur KESHO PRASAD 
SINGH-—-Dkeossg-Hocogg— RERPOWDHAT, 
Civil Procedure Code ( Act V of 1908), O. XXI, v. 90 
—Eaecution of decree——Previous application against 
one judgment-debtor dismissed Subsequent application 
against all judgment-debors, whether in continuation — 
Application for possession by purchaser, not step-in-aid 
A ane Act (IX of 1908), Sch. I, Arts, 
3 


Where a previdus application- for execution has 
been dismissed because of a successful application 
made under O. XXI, r. 90 of the Civil. Procedure 
Code, a subsequent application for execution is an 


Í 
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‘application“in continuation of the. previous applica- 


tion. But where an application has been made 
‘against one of several judgment-debtors and has been 


‘dismissed for this reason, a subsequent application 
‘made against “ all the jadgment-debtors cannot be 


treated as an application in continuation of the 
previous application. [ p. 640, col. 1.] 

An application for possession made by a decree. 
holder anction-purchaser after the confirmation of 


“Bale, is not a step-in-aid of execution, inasmuch as 


. W. N. 


416; 81 A 82; 5 M. L, T. 


&8 soon as @ sale is confirmed, the property vests in the 
purchaser and any further step which it may be 
necessary for him to take in order to secure posses- 
sion is not a step taken by a decree-holder, even 
ifthe happens to be the auction-purchaser but is an 
application by the auction-purchaser as such and has, 
consequently, nothing to do with the execution of the 
decree. [p 640, col. 2.] 

' Abdul Gam v. c Ram, 86 Cas, 468: 1 
referred te: 

Sariatoolla Molla v, Raj Kumar Roy, 27 C. 709; 4C. 
681; 14 Ind. Deo. in. s) 466, Moti Lal v. 
Makund Singh, 19 A. 477: A, W. N. (1857) 117: 9 Ind. 
Dec. (N s.: 868, Bhagwati v. Banwari Lal, Y Ind, Cas. 
188; 6 A, L. J. 7i and Babu 
Ram v. Pearey Lal, 50 Ind. Cas, 148; 17 A L, J. 496; 
41 A. 479, dissented from 


|| 


Appeal: from a decision of the Distrist 


"Judge, Shahabad: 


A 
kari 


"Messra. 9.0, Mitter and N. O. Hoy, for the 
Appellant. 
Mr, N. N. Singh, or the Respondent. 


"i d UDGMENT. 


^Oourrs, J.-— This appeal arises out of an. 


application for ‘execution. Maharaja Baha- 
dur Kesho Prasad Singh obtained a rent 
desree against one Ram Khelawan Singh 
on 29th October 19.4. After the deeree had 
been obtained Ram Khelawan died and on 
7th. April 1916 the decree holder took out 
‘exeesution against ‘his three sons, Dwarika 
‘Singh, Kamal. Nain Singh and Marli Singh. 
In the:execution petition Kamal Nain Singh 


(WAS, described as a major and Morli Singh 


as & "minor under'the guardianship of his 
‘eldest brother Dwarika Singh. The prop. 
erties of the three ‘brothers were sold on 


"91st October. 1916 and purehased by the 


decree’ bolder, and on oth December 1916 the 
sala -was! coáfirmed. On 7th September 
1918 an applisation to set aside the sale was 
-made ‘by the three brothers on the groand 
that Kamal Nain‘ Singh wasa minor at the 
date of the sale and-that Marli Singh 
was not properly represented by his brother 
Dwarika: .Singh. ‘The -applichtion was 
puesessial and on 4th February 1920 the salo 
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was sèt aside. On th Ostober 1920 the 
deczee-holder filed the application for exeon. 
tion with which we are vow eoaserned, The 
exesution was against Kamal Nain Singh, 
who was by this time admittedly major, 
Dwarika Singh, and Murli Siogh minor 
represented by Dwarika Singh. Kamal Nain 
filed an objestion on the ground that the 
application for execution was barred by 
limitation inasmuch as the first applisation 
made on tbe 7th April 1916 was nob a1 
applieation in &esordanse with Jaw. The 
Executing Court overruled the objeetion find. 
ing that the aprlieation made on 9th Ostober 
1920 was an applisation in continuation of 
the first application of 7th April 1916, that 
Art. 181 of the Limitation Act applied 
and limitation ascordiugly ran from the date 
on which the sale was set aside, namely, the 
4th February 1920, Against this deeision 
the desree-holder appealed to the District 


"Judge who has held that the application with 


whish we are now eonserned is an applica: 
tion in coutir uation of the previous appliea- 
tion. He has, however, found that Art. 
181 of the Limitation Act does not apply but 
that although Art, 182 applies limitation 
runs from the dats on whioh the deeree- 
holder applied for delivery of possession, ag 
this was ‘the last step taken in sid of 
éxecation and as this applisation was made 
on the 5th February 7918 the present 
applieation is not barred. The judgment: 


‘debtor has again appealed to this Court, 


lt is admitted by the learned Vakil for the 


‘appellant that if the present application is 


an application in eontinuation of the first 
application for exeeution limitation will ron 


-from the date of satting aside thesale and, 


eopsequently, the present application is within 
time. But he sontends firat that the present 
applieation cannot be treated as an appli- 
cation in continuation of the first applisation; 
and, secondly, that if this-is so, the present 
applieation is barred becanse an application 
for delivery of possession is not a step-in- 
aid of exesution and that limitation most 
run at latest from the date of the eonfirma- 
tion of the sale, namely, the 5th MONEDA 
1916. 

With regard to the first point, in my 


opinion, the present applieation for execution 


sannot be. treated as an applicition made 
in sontinuation of the first applieation, It 
has been held that where a previous appli: 
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eation for exeeution has bsen dismissed 
beeause of a sucsessful application made 
under O. XXI, r. 90, a subsequent application 
for exeeution is an application in continuation 
of the previous application; but I ean find 
no sase in whish, where an epplication has 
been made against one of several judgment- 
debtors and has been dismissed for this 
reason, & subsequent applieation made against 
the whole of the judgment-debtors has been 
treated as an applieation in sontinuation of 
the previous application. It seems to me 
that in the present ease the first applisation 
for execution was ab tntiio a bad applieation 
and, consequently, the subsequent applieation 
sannot be an application made in eontinuation, 
I now some to the second point and the 
cole question here is whether an applieation 
for pcsression after eonfirrcation of sale made 
bya deoree-holderauction-purchaser is a step- 
in aid of exeeution. There is much diver. 
genée of opinion in the different High Courts 
on this point. In Oalentta in the cases in 
whish.the question direstly arose it has 
been desided that sueh an applisation is a 
step-in‘aid. : I may refer to the case of 
Sariatoolla Molla. v. Raj Kumar Hoy (1). In 
the Allahabad High Court the quertion has 
been directly considered in three cases, Mott 
Lal v. Mahund Singh (2), Bhagwati v. Ban- 
wari Lal (3) and the latest desision in the 
ease of Babu Ram v. Pearey Lal (4), In the 
case of Mott Lal v. Makund Singh (2) it was 
held that such an application was a step in- 
sid. In:the ease of Bhagwati v. Banwart- 
Lal (3), whieh isa Full Beneh decision, three 
Judges held that it was not a step-in- -aid 
and two Judges that it was. But in the 
ease of Babu Ram v. Pearey Lal (4) it has 
been held by a Division Beneh cf the 
Allahabad High Court that the question was 
not definitely before the Foll Beneh in the 
ease of Bhaguai; v. Banwari Lal (3) and 
they have eonfirmed the decision arrived at 
in the case of Mott Lal v. Makund Singh (2). 
In Bombay and Madras the deeisions appear 
to be that such an application is a Step in- 
aid. So far as this Court is soneerned, the 
point bas never definitely been decided but 
„P 97 0. 109; 4 C. W. N. 681; 14 Ind, Deo, (xN. a) 
nr 19 A. ATT; A, W. N. (1897) 117; 9 Ind. Dec, 
, &) 808, 
AN Ind. Cas, 416; 81 A. 82; 5 M, L, T, 185; 6 A, 


L.J. 11. 
(3) 50 Ind, Cas, 143; 17 A. L, J, 486; 41 A. 479, 
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the principle was considered in the ense a of 
Abdul Gant v, Raja Rom (5), a Fall 
Beneh derision of this Court, and if we 
accept the prinsiple of that decision, . there 
ean be no doubt that such an application is 
not a atep-in-aid of exesution. The.question 
in that csa was whether an' appeal lay 
from an order under O. XXI, r. 95, Civil Pro- 
eedura Code when the deeree- holder was the 
auction purehacer, and, in that case, following 
the majority of decisions in the Oaleutta 
High Court, this Court has held that an 
appeal does not lie. Tbe reason for this js 
that the question is either one not relating 
to the exesution, diseherze or satisfaetion of 
the decree or because it is not a question 
arising hetween the jadgment-debtor and the 
deeree.holder as  sueh but between the 
judgment debtor and the auction purshaser 
as such. If we apply this principle: to the 
question of whether ar application made by 
a desree-holder auction-purchaser for delivery 
of possession is a step-in-aid of exesution 
the answer must, in my opinion, certainly 
bein the negative and tbis is exaetly what 
we would except frem the wording of the rule 
itaelf. Order XXI, rule 95, applies: to an 
applieation made by the purchaser and an 
applisation made by the purehaser cannot, 
in my opinion, pessibly be read as an appli- 
eation by a deeree-holder to take some step- 
in-aid of exeeution, whether the'purchaser 
ba the deeree-holder or an outsider, As 
soon as the sale is eonfirmed, the property 
vests in the purchaser and any further step 
which it may be necessary for him 
to take in crder to sesure possession is 
not a step taken by a decree holder sven 
if he happers to be the auction purchaser 
but is an applieation by the auetion- purehaser 
as sush and has eonsequently nothing to do 
with the execution of the deeree, I have 
not spesifieally referred to the cases :in the 
Calcutta High Court because they have all 
been referred to in the Full Beneh desision 
of this Court in the ease of Abdul dani 
v. Roja Ram (5). 

For the reasons I have given I sodi 
aside the order cf the learned Distriet Judge 
and that of the ‘Suhordinate Judge and 
would decree this appeal with costs. 

Das, J.—I agree. 

Appeal decreed. 


8, D. 
(5) 35 Ind. Cas. 468; 1 P, L. J, 292; 20 C. We 
820; 8 P, L. W.621F. B). — i 
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PATNÀ.HIGH COURT. 
ArPPAL FROM Appattete Decks No. 826 
er. oy 1920. 
July 3 1922. 
Present :—Mr Justice Adami. 
KUNJ LaL—PrAINTIFE —ÀAPPELLANT 
' — versus 
KANHAI MAHTO- -DeFENDANT 

| ~— RERPONDENT. 

Adverse possession—Mortgage, simple —Possession, 
adverse, against mortgagor, when adverse against 
mortgagee, 4 : 

€ hen offer a simple mortgage has been granted, 
a third person commences to acquire title by adverse 
possession againat the ‘mortgagor, the period of 
adverse possession against the mortgagor cannot 
operate against the mortgagee while he ia not entitl. 
ed to . possession. Adverse possession operates 
against the mortgagee only when the mortgages is 
entitled to possession and time runs against kim 
from the date when he is entitled to enter npou the 
land. [p 642, cols 1 & 2.] 

Karan Singh v. Bakar Ali Khan, 91, A. 905; 5 A. 1; 
4'Sar, P. O.J. 388; 2 Ind, Deo. (x. s.* 1044 (P, O.), 
Viyapuri v. Sonamma Bot Ammani, 31 Jnd. Cas, 412; 
80 M. 811: -9 M. L. J. 645: 2 L, W. 1080; (1915; M. 
W -N. 9275 18 M, L. T. 488, Priya Sakhi Debi v. 
Bireshwar Samanta, 87 Ind. Cas 277; 21 O. W. N. 177; 
410. 426. 27 C. L. J 212, referred to. 
| But in the case of grant of a mortgage by a person 
previously dispossessed the adverse possession which 
had commenced to operate againat the mortgagor 
would not by the grant of the mortgage be arrested 
but would operate equally against the mortgagee. [p. 
642, col. 2.] - 

Nallamuttu Pillai v. Betha Naicken, 23M. 87; 9 M. 
L..J. 258; 8 Ind Dec N.s.) 420 and Pranmath Roy 
Chowdry v. Rookea Begum, T M.I. A 823 at p. 858 
4 W. B. P: 0. 37; 1 Suth. P. O. J, 867; 1 Sar. P.C. 
J. 692; 19 E. E. 331, referred to. 

Appeal from a deeisicn of the Subordinate 
Judge, Muzaffarpore. 

Mesers, 8, O. Miiira and S, K. Mira, for 
the Appellant. 
Mr. Janak Kishore, for the Respondent. 

SUDGMENT.—The land in dispute in the 
suit giving rise to this second appeal was 
originally the kashé land of the defendant, 
but in 1898 was sold in.exesution of rent 


desrees obtained by the 16 annas proprietor of: 


the village, the Mohunt of  Patepur. to 


Sheonandan Prasad Singh and Raghonandan 


Prasad Singh, who, on' the 3rd January 
1899, mortgaged the land under a simple 
mortgage-bond to tbe plaintiff. In 1906 
the ‘plaintiff obtained a desree on his inort- 
gage and at the sale in execution of his 
deeree purehased the land, and a few’ daya 
after delivery of possession, an the 29th 
January . 1914, leased it to the Bahuara 
Opinm Fastory. .. When the Factory sought 
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to take porseasion the defendant resisted, and 
there was a disoute whieh enlminated in. ses- 
tion 145, Criminal Pi ocadure Code proceedings 
and an order deslaring the Factory to be 
in porsession on 18th July 1914. After that 
the Faetory surrendered its lease to the plaint- 
iff, who, however, owing to the resistance 
of the defendant, was unable to get posses- 
sion, The plaintiff then brought this suit 
for a declaration of his title and for reeovery 
of possession dating his dispossession from 
the 2nd November 1914, Inthe alternative 
he prayed that a fair rent might be fixed 
aa payable by the defendant, and that he 
should be avarded s deeree for arreara of 
ront from 1322 to 1325 Fasli. 

The defendant pleaded that the suit was 
barred by limitation sinca the plaintiff had 
newer held possession of the plaint lends. 
He denied that Raghunandan and Sheonan- 
dan had been in possession after purchase 
in a sale under a deeree for rent; or that 
the plaintiff had bought the land end taken 
pnaseszion in exeeution of mortgage-decres, 
He claimed title by adverse possession. 

The Munsif in & very short jadgmenft, 
and for reasons whieh are quite unconvineing, 
found that the plaintiff was ‘not entifled 
to obtain khas possession of the land, and, 
for some unexplainable reason, held that 
the plaintiff was entitled to reat from the 
defendant, as his tenant, He held that tha 
defendant was not entitled to the land by 
adverse ‘possession. 

On appeal and cross-appeal the Subordi- 
nate Judge held that the defendant was 
admittedly an oseupaney tenant originally 
and, if he remained in possession of the 
disputed land after the sale in execution 
of the rent-desree, he was a trespasser, and 
the plaintiff must some to Oourt within 
12 years from the date of sale under the 
rent desree, unless he sould prove possession 
within i2 years, He upheld the Munsif's 
finding‘ that the writ of delivery of posses- 
sion made to the plaintiff after his purehase 
in the mortgage-decree could not have any 
bearing upon the question of the defendant's 
getun] possession, as tbe defendant was not 
a ‘party to the mortgage-deeree. He held also 
that the order passed under sestion 145, 
Criminal Procedure Code, did not necessarily 
amount to an ouster of the defendant, and that 
an admission of the’ plaintiff in a title suit in 
1919 showed that the defendant was iz 
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possession all along. He relied also on ser- 
tain rent receipts granted by the Mohunt 
of .Patepur to the - deferdant. He. found 
that the defendant had been in paersênsion 
of -the land einee 1898 as a trespasser, and 
that his -possession was adverse to the pre- 
decessors-in-interest of the plaintiff and to the 
plaintiff himself . for more than 12 years. 
He desided that the plaintiff's suit was time- 
barred.. 

Now, it appears that the sale under the 
rent-deeree was in 1898, and the mortgage 
to jhe plaintiff was executed in 1899, so that, 
if 4n spite of the sale to Hashonanden and 
Sheonandan, the defendant remained in pos- 
session of land the commeneement of his ad- 
verge possession as sgainst the purebasers 


was prior to the mortgege to the plaintiff. 


The learned Subordinate Judge sppears to 
be _in error in thinking that, for the purposes 
of computing the duration of adverse pos- 
session against a mortgagee who bas, under 
A simple mortgage-bond, brought the prop- 
ei ty to sale and purehssed it himeelf, the 
duration of adverse pcssetsion held against 
the mortgagor before the sale ean be taeked 
on to tbe duration of adverse porsersion 
against the mortgage after.his purehzse in 
execution of {he mortgage-deeree, 

Mr, Mitter has cited the eases of Koran 
Singh v, Pakar Ali Khan (1), Viyapuri 
vV. Sonamma Boi Ammani (2) and Iriya Sakhi 
Debi v, Etreshwar Scmanta (3). These 
cages slearlyshow that when, after a simple 

mortgage bas been granted, a third person 
eomymer eee to acquire title by adverse 
postession agalrst tbe moxtgagor, the period 
cf adverse postession against the mortgagor 
equnct operate againet the mortgagee while 
‘héjis.rot ertitied to pcsrerrion. Adverse 
repression operates against a morígagee only 
when. the mortgagee is entitled to posses- 
sidn ard bime inns egainst bim from the 
diio when be is entitled to-enter upon the lard. 
iA. 'esreful sonsideration of these eases 
eHowe, Lowever, that the decisions do not 
rélate.. ipa eace where tdverse. possession 


einst, “the mortgagor has «ommenaed prior : 


tLe ‘execution - cf the simple mortgage, 
ard | in fact inthe ense of Priya Sakhi Deb; 


(1) 9 I-A; 99; 5A. 1:4 ar. P. C. J. 382; 2 Ind, 
Dec., (N- s). 1044 (P. C). : 

(2) 81 Ind..Cas. 412; 30 M, 81); 29 M. L, J. 645; 
2 L. W, 1080;. (1915) M; W, N, 927; 1£ M. L, T. 436. 

(8) 87 Ind. Cas. am: 21 Q. W. N, 177; 440, v 
21 €. L. J. 219. 
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v. Birashwar Somanta (3), Sanderson, C. Jas 
points out that, if inthe oase of Karan Singh 
v. Bakar Ali K han (1) the possession by the 
Colleetor previous to the mortgage eould 
bave heen treated as possession by the 
defendant who claimed adversely, the opera- 
tion of adverse possession would not have 
been affeeted by the subsequent grant of the 
mortgage seeurity. 

The ‘ease of Nallamuttu Pillas v. Betha 
Natchen (4) wan distinguished on this very 
ground. Mukerjee, J., in the same eaae pointa 
out that. in the ease of the grant of a 
mortgage by a person previouely disposses- 
ced “the adverse pcssession whish had 
ecmmenecd to operate against the mort- 
gagor would not, by the grant of the 
mortgage, be arrested, but would operate 
equally against the mortgagee, for in the 
words of Lord Kingsdown in Prannath Roy 
Okowdry v. Rookea Begum (5), ‘a sause of aetion 
isnot prolonged by mere transfer of thetitle.' ” 

If, then, the defendant was not in porsession 
as against Steonandan and Raghunandan 
prior to the mortgage by them to the plaintiff 
in 1899, the period during whieh- they were 
in possession up to 1913 or 1914, when the 
plaintiff executed his deoree and obtained 
writ for delivery of poseessior, cannot be 
eounted as againat him in respect of adverse 
posseseion. 

In 1914, the Factory, the lessee, . was 
declared to be in possession, and, if the 
Faetory was in pcsseseion as-lessee,that posses. 
sion world eount aa possession of the plaintiff. 

Both the lower Ocurts have: failed to 
appreciate the questions to be desided in the 
csse, and have failed to come to a distinet 
fisdirg neressary for the answer to thcre 
questiones, It was neeesiary to find whither 
the deferdants were in possession adve s9 ta; 
Raghurandan and Sheonandan prior to tte 
mortgage. It is true that the learned- Sub. 
ordinate Judge has stated that the plaintiff 
admitted in a written sta'ement in a euit, 
instituted in 1919 that tte defendant had 
been all along in possessicn, but the learred 
Subordinate Judge's statement is based on río 
evidenes.’ What the plain'iff stated in‘ hig: 
written ‘statement wan that "Cefendant was: 
in possession of ihe land at the time the 
written statement was LiasD-ap, that i is: to 


(4: 28 M, 37: 9 M. L. J, 268; 8 Ind. Dee. (N. s) 420, 
(5) 71 M. I. A. 828 at p. 853; 4 W, R. P.C. 87; 1^ 
Suth. P. C, 4,.807;.1 Sar, P.C. J, 69219 E; B. Sar, / 
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say, in 1919, There is no statemiont thera that 
the defendant had all along been in possession. 

With regard to the order under sastion 
145, Oriminal Presedure Code, a finding should 
be come to whether the Faoetoiy was in fact 
in possession, if sush a finding is possible on 
the svidenee. 

Tt is elear to me that the Subordinate 
Judge has mieconeevied the points to be 
decided in the'aase, and T, therefore, set aside 
his desree and remand the case for a re. 
hearing of the appeal and disposal assording 
to law. 

The appeal is allowed, eosts will abide the 
result. 


R, N. Appeal allowed. 





NAGPUR JUDIOIAL COMMISSIONER'S 

COURT, 
Sucoap Orvin APPEAL No. 285 or 1921. 
May 10, 1922, 

| Present :—Mr. Hallifax, A. J. O, 

<SHANKEBRRAO AND OTHERS—PLAINTIFES-— 
APPELLANTS 

- . versus 

` MANIKRAO AND ANOTBER—DEPENDANTS — 


. RESPONDENTE. 

Civil Procedure Code (Act V of 1908), s, 141, O. IX, 
O. XXI, r. b']—Emecution transferred to Collector - 
Power of Collector to dismiss application-—8. 141, 
whether applicable to execution proceedings—Haecu- 
iion of decree, application for-—Dismissal in default 
-—Power of restoration— Attachment, flaw in— Attache 
ment, absence of—Auction-sale, whether nullity. 

In execution proceedings transferred to him by 

a Civil Court, a Collector has power to dismiss the 
application under r. 57 of O. XXI of the Civil Pro- 
cedure Code, and on such dismissal the attachment 
ceases. [p. 644, col. 1.] 
. Section 141 ‘of the Civil Procedure Code does not 
apply to execution proceedings, and a Court is not 
empowered thereby to restore to the file under 
O.IX an application in execution which has been 
dismissed in default, [p. 644, col 1.] 

Thakur Prasad v. Fakır Ullah, 17 A. 106; 5 M. L. J. 
8:22 I. A. 44; 6 Sar. P.C J. 526; 8 Ind. Dec. (N. 8.) 
308 (P.C.) and Hari Charan Ghosh v. Manmatha 
Nath Sen, 19 Ind. Cas, 688; 41 C. 1; 18 C. W, N. 843, 
followed. 

Manakji v. Surajmal, 10 Ind. Cas. 705; 7 N. L. R. 
$2, distinguished, . 

In a proper case, however, a Court has the 
inherent power mentioned in section 15i of the 
Civil Procedure Code to restore to the file an 
application for éxeoution which has.been dismissed 
in default, and if the attachment has not in fact 
been removed ‘such a restoration will revive it. 
[p. 644, col 2.] 

Debi Bakhsh Singh, v. Habib Shah, 19 Ind. “Cas. 526; 
85 A; 881; 17 OW. N. 829; 11 A. L. J. 626; 18 O. L, J. 
9; 15 Bom. Li R, 640; 14 M. L, T. 33; (1918) M. W. N. 
«86; 26 M. L, J, 148; 16 O, O, 194; 40 1, A, 151 (P, O2), 
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Ajant Singh v. Sundar Mall, 16 Ind. Cas. 567; 17 0. w' 
N. 862 and Sonubat Baburao v. Shivajirao Krishnaraos 
60 Ind. Cas. 919; 45 B. 649; 28 Bom. L., B. 110, fol: 
lowed, 

An auction-sale duly held without material 
irregularity or fraud in publishing or conducting it 
cannot be considered a nullity merely by reason of 
a flaw in the attachment, or the absence of an attache 
ment  [p. 694, col 2.] 

Harlal Tewari v. Narayan, 64 Ind. Cas. 420, Munis 
appa Naik v. Subramania Ayyan, 18 M. 437; 5 'M L.J. 
60; d Ind Dec. (xN. a) 654, Kishory Mohun Roy vw. 
Mahomed Muzafar Hossein, 18 C. 188; 9 Ind. Deo. (x.s.) 
126, Ramasami Naik v. Ramasam Chetti, 30 M, 255; 17 
M. L. J. 201: 2 M. L, T. 167, followed. 


Appeal from a decree of the District J udge, 
Nagpur, dated the 19th January 1921, in 
Civil Suit No. 13 of 1920. 

Mr. K. 2, Vatdya, for the Appellants. 

Mr. V. R. Pandit, R. B., for the Responde 
ents, 

J UDGMBN T.—The  plaintiffs-appellants 
purehased eertain village shares belonging to 
the second defendant from another person 
who had bought them at an austion sale held 
by the Oollector in execution of a deeree. 
They were obstrueted in taking possession 
by the first defendant, whose title rested on 
a deed of lease, and they bave, therefore, 
claimed possession in this suit. The plea 
in defenee on whieh the suit was deeided in 
both the lower Courts was that the exeeution 
proceedings were onsa dismissed in default 
by the Collector and his restoration of them 
to the file was without jurisdiction and did 
not restore the attachment, after it had been 
raised by the dismissal, so that the sale 
was of property not legally under atíaehment 
and, therefore, void. 

It appears that when the execution ease 
was transferred to the Collector, on the first 
date fixed for hearing the matter, whieh was 
22nd Ostobar 1917, he passed the following 
order, ' ' Deeree-holder absent. Heknew of the 
date. Judgment-debtor absent though served, 
Case be atruek off in default and Civil Court 
informed," Laterin the same day the Collector 
passed another order-in thead words: "Mr, 
Ohorghade appears for the deeree holder who 
is absent on asaount of illness. Case ex parte 
agajnat judgment debtor. Veluation states 
msnt has not been sent, It be sent at ones, 
Case for 1: th November 1917,” 

. Both the lower Courts considered them. 
selves bourd by a judgment delivered on 
19th March 1918 by Findlay, A. J. C, in 
Delchand v. Narayan (1) (Sesond Appeal 

(1) 61 Ind, Cas, 287, 
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.No. 326 of. 1917). whieh has not 
appeared in the Nagpur Law Reports but 
has been printed in an.unoffisial publication, 
"That is to the effestthat the passing of an 
order of dismissal in default by the Colleetor, 
though re-called on the same day and though 
known to no body in the world but the decree- 
holder’s Pleader, in some ocenlt way eaused 
‘the attashment whieh did in fast continue to 
reat.on the property and to have exaetly the 
tame practisal and material effeet on it as it 
had before, to lose some subtle but essen- 
tial property of legality to such an extent 
that the sale duly held later was entirely 
void, 

The appellants seek first to attaek the 
judgment of the lower Appellate Court by 
eontending that the Collestor has no power 
ío dismiss exeeution: proceedings hefore him 
in default, and, therefore, the dismissal was 
of no effest, so that if does not matter who- 
thér the restoration was within his powers 
or not, It was not contended in the original 
memorandum of grounds of appeal that the 
order of restoration is right even if the 
Collestor had power to dismiss the ease in 
default, or that the illegality of the attach. 
ment or even the absence of an attachment 
is nct sush ah irregularity as would vitiate 
the sale, These points were, however, taken 
in a supplementary memorandum filed at the 
hearing. 

I have eonsidered all these matters at 
sonsiderable length in a judgment delivered 
on 19th Mareh 1921, in Harlal Tewari v. 
Narayan (2). The following isa snueoinot 
statement of my eonclusions:— 

(2). In exeeution proeeedings transferred 
to him by a Civil Court a Collector has 
power to dismiss the applisation under r. 7 of 
0. X XI of the Civil Prosedure Code, and on 
sgueh a dismissal the attashment eeases. 

(4). Sestion 141 of the Civil Prosedures Code 
does not apply to exesution proceedings, and 
a Court is not empowered thereby to restore 
to the file under O. 1X an application i in execn- 
tion which has been; dismissed in default. 
Manaki v, 
Thakur Prasad v. Fakir Ullah (4) and 
Hari Oharan Ghos's ^v. Manmatha Nath Sen 
(5) followed. 

' (2) 64 Ind. Cas, 420, 

. (8) 10 Ind. Cas, 705; 7 N.L. R. 82. 

(4: 17 A. 106; 6 M. L, J. 3; 22 L A. 4% 6 JSar. P, C. 
J. 526; 8 Ind. Dec, (N. s.) 393 (P. €.). 

(5) 19 Ind, Cas, 688; 41 O. 1; 18 O. W, N.848, 
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(fif), In a proper esse, however, e Court kas 
he inherent power m»n:ioned in section 151 
of the Civil Prosedure Code to restore to the 
file an application for execu'ion whieh 
has been dismiesed im default, and if ths 
attaehment has not in faet been removed such 
& restoration will revive it. 

Debi Bathsh Singh v. Habib Shak (6), 
Ajané Singh v. Sundar Mall (7), and Sonubat 
Baburao v. Shicaitrao Krishnarao'8), followed. 

(iv), When a sale has been duly held, with- 
out material irregularity or fraud in publish. 
ing or condueting it, i$ eannot be considered 
a nullity merely by reason of a flaw in the 
attaehment or the absenee of an attashment, 
Munzippa Naik v. Subramania Ayyan (9), 
Kishory Mohun Roy v. Mahomed Mwuzaffar 
Hossein (10), Ramasami Naik v. Ramasami 
Oheiti (11), followed. 

I have re-considered all these matters and 
ean find no reason for taking any other 
view in regard to any one of them as applied 
$o the present ease, exeept possibly the appli- 
cability of the principle mentioned in sec. 
tion 151 of the Civil Procedure Ovde to the 
order of the Colleetor in this ease restoring 
the exeention ease fo the file | In Rite 
Kuer v. Alakhdeo Narain Singh (12), it was 
beld that an execution ease ought not to be 
restored in that way, bewause the refusal to 
restora it would not lead to any injuntice, as 
the desree-holder in most cases would merely 
have to file a fresh application for exeention 
and make a fresh attachment to be restored to 
the position he was in before the dismissal due 
to hisdefault. In Harlal Tewart’s case (2), that 
was not so, as the original judgment-debtor 
had died after the attachment was made and 
ihe property eould not have been attached 
again in the hands of his legal representatives. 
In the present case, however, L am: by no 
means prepared to say that it would not 
have been unjust to fores the deeres-holder 
to go to all the trouble and expense of & fresh 

attashment and to take all the risks attend. 

* (6: 19 Ind, Oas 526; 86 A. 331; 17 0. W. N, 829; 11 
À, L. J, 626; 18 C. L. J. 9; 15 Bom. L, B, 810; 14 M. 
Ls T. 88; 0918) M, W. N. 566; 25 M, L. J. 148; 16 0. 
0, 184; 401. A. 151 (P. O.). 

(7) 16 Ind. Cas, 587; 17 O, W. N. 802, 

(8) 60 Ind, Cas 919; 46 B. 648: 23 Bom, L. B. 110, 

(9) 18 M, 437; 5 M, L, J. 60; 6 Ind. Dec. (N.s.) 


654, 
(10+ 18 C, 188; 9 Ind. Dec, (N. s.) 126. 


(al; 80 M. 255; 17 M. L, J. 201; 2 M L. T. "67, 
(12) 47 Ind, ` Cas. 16$ 4 P.L, J, 880; (1913) Pat. 
266; 6 P. L, W, 208. 
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ing it on account cf the very venial default 
of whieh be was guilty. 

But even if the Oollestor'a order of 
restoration was entirely wrong and wlira 
vires there are two very good reasons why 
that cannot affect the decision of the present 
suit, Une isthe applicability of the prin- 
ciple stated in gestion 151 of the Civil: Pro- 
eedure Code: to the sase itself as a whole, 
It would ba not only allowing but aiding the 
defendant Manik Rao to misure the proeers 


of the Court to his own unrighteous advant-' 


age to hold that the sale was void merely 
because for an hour or two at the most 
there was an order in existevee dismissing 
the application, whieh made not one atom of 
differenee to anybody in the world and was 
only known to the desree-holdér. The other 
reason is that I still hold entirely to the 
view stated in Harlal Tewart's case (2) that a 
sale duly held, without ma’erial irregula» 
rity in publishing or condusting it, sannot 
be eonsidered a nullity merely by reason ofa 
filáéw. in the attashment or the absenseof an 
attachment, so that in this ease it really 
does not matter whether the Oollestor has 
power to dismiss the application in default 
or to restore it after dismissal or nt. 

"The- appeal having been decided on & 
preliminary point, and that decision having 


been set aside, the appeal must be remanded . 


for a desision on the merits under r. 
28 o£ O. XLI ofthe Civil. Procedure Code. 
The lower Appellite Oourt will presumably 
remand the saso to the first Court under the 
same ‘rule. All sosts  incurrel by ‘the 
appallants in this Court will be paid by the 
two respondents, eaeh of whom will psy 
his own eosts. There will be no cortifieate 
for the re'und of Court-fees. 


f G, R D, & W. O, A. Cote remanded, 





PATNA HIGH COURT. 
Mrscernanzous OiYiL APPEAL No. 195 or 1912, 
May 5, 1922. 

Present :—Justice Sir J wala Prasad, Krt., and 
Justies Sir John Bueknill, Kr. 
JADUNANDAN SINGH—JUDGMENT-DEBTOR 
~—APPELLANT 
versus 
SHEONANDAN PRASAD SINGH 
AND ANOTHER —Dacans. HoLbER&— 

.  ReRPONDENTS, é 
Witness —Sunimons— Wrong person gummoned —- 
Oburt’s duty to resdmmon right witness on applica: 


tion-—Irregularity——Civil ibi. Code (Act V of 
1908), s. 47,0 XXI, v. ', els. (7), (2) —-Judgment- 
debtor's application for enquiry as to payment out of 
Court—Order dismissing application—Appeal — Certi- 
ficate of payment—Application of cls. (2), (3). 


Where a, summons is issued -for the attendance as 
a witness of a person who 18 cognizant of the fact on 
which his testimony is required, and a person unable 
to give relevant evidence appears, it is the duty of 
the Court,on the application of the party at whose 
instance the summons was issued, to enforce the 
attendance of the right witness, and the refusal of 
the Court to do so amounts toa grave irregularity. 
[p. 647, col. 2 ] 

An order dismissing a judginent-debior's applica- 
tion made under r, 2 (2) of O, XXI, Civil Procedure 
Code, for certifying payment said to have been 
made to the decree-holder out of Court amounts to 
a decree passed in a proceeding under section 47 of 
the Code and is appealable as sich. [p 66, col, 2] 

A judgment-debtor’s application under clause .7! of 

r. 2, O. XXI, Civil Procedure Code, inviting an enquiry 
as to the payment alleged to have been made by 
him to the decree-holder cannot be thrown onb on 
the ground that the payment was not certified under 
clause 18 of that rule, inasmuch as the stage 
contemplated by that clause does not arise until 
a queen raised in the enquiry is decided. [p. 647, 
col, 1. 
* Appeal against the District Judge, Patna, 
dated the 8th Augast 1921, contieming that 
of the Subordinate Judge, Patna, dated 
the 20th April 1991. ` 

" Mesara, Shtveshwar Dayal, and Bri Kishore 
Prasad, for the Appellant. 

Messrs. N O. Sinha, Guru Rat Sharan Prasad 
and Anand Prasad, for the Respondents, 

JUDGMENT, 
_ JWALA Prasap, J.—This appeal arises out 
of an order of the Distriet Jadge of Patna 
dated the 8th August 1921 whereby he 
dismissed an appeal preferred before him 
against an order of the Subordinate 
Judge dated the 20th April 1921. The 
appellant is ‘the judgment debtor before ns 
against whom an execution of a decree was 
levied In the eourse of this execution he 
filed au applisation under O. XXI, r. 2 
of the Code of Civil Procadura in which 
he stated and prayed thata sertain sum ba 
duly recorded and eertified as payment of 
the deeree in question, He aleo filed a 
reseipt granted by the deeree-holder, Sukhan 
Singh, purporting to bear his thumb imprer- 
sion, his (Sukhan’s) grandson, Sbeonandan 
Singh. having signed the said receipt for 
him. The  deoree.holder denied having 
roseived the money or granted the reseips 
in question, He also stated that the 
thumb impression ou the reseipt was not bis, 
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In order to prove that the thumb impres. 
sion waa that of tbe deeree-holder, tha 
judgment-debtor applied for examination of 
à finger print expert. The expert was 
accordingly examined who took sample 
thomb impressions of the  decree-holder, 
bnt he eould not give any definite cpinion, 


inasmuch as. the impression on the 
reseipb appeared to be blurred. He 


got the impression enlarged and photograph. 
ed and then the thumb impressions of the 
deeree-holder whieh were taken by him 
were compared in the Government Finger 
Print Bureau and a report waa submitted 
to the Court by the Inspeotor General of 
Crimes, The report stated that the thumb 
impretsion on the reseipt in question was 
similar to those on the bonds B and C whish 
were the admitted thumb impressions of. the 
deereb.holder. The judgment debtor then 


applied to the Court for summoning an. 


Government Finger 
could prove the 


expert from the 
Print Bureau who 


opinion embodied in the report of the. 


Inspeetor-General: and aecordingly summons 
was served upon the Inspeetor. General to 
send the expert who could prove the opinion 
stated in the report. Bat unfortunately the 
person sent from the Bureau wes not able to 
give any opinion and he does not appear to 
ba eonnected with thg' examination of the 
thumb impressions upon -whioh the report 
WAS based. He was not able to give any 
opinion in the ease and assordipgly his evi: 
dence was useless. The judgment.debtor 
then applied for summoning the proper 


person, namely, the person who was competent, 


to prove the opinion set forth in the report 
of the Inspestor-General. 
ordinate Judge refused this application in the 
following words : — 


“The applicant then put in a petition for. 


time to take further stepa, to call another 
witness from the Bureau. The petition can: 


not be granted. The expert was ‘here and, 


has been examined and he does not prove 
the applicant’s case. There is no reason for 
adjourning the ease e gain. The applieant 
is called upon to examine his other witnesses 
but he dces not examine any witness and 
his Pleader informs that he has no further 
inatrustion after tha petition for time is 
rejected as no further adjournment will be 
givep as prayed for by him,- Tha applica- 


The learned Sube, 


tion is, thereforo, T dismissed foe: want of 
prosecution," 


Against thia order the judgment-debtor 
appealed to the Distriet Judge of Patna. 
He was of opinion that no appeal lay from 
the orderof the Subordinate Judge inasmueh 
as the applieation of the judgment- debtor. 
was dismissed for defanlt, He also held 
that the application of the judgment-debtor 
under O. XXI, r. 2, clause (3) sould not be 
entertained in exesulion proceedings inas- 
mush aa the alleged payment was not 
sertified. 


Both these grounds upon which the learned 
Distriet Judge dismissed the appeal appear: 
to meto be untenable. The applieation of. 
the judgmert-debtor for certifying payment 
under O. XXI, r. 2, clause (2) could not 
ba dismissed for default inasmuch as some 
evidenee was given in Court and the Court: 
held that the evidenee was useless and 
dismissed the applisation. Itis obvious that: 
the learned Subordinate Judge is wrong in 
using the words ''for want of prosecution." 
Virtually his order amounts to a dismissal 
of the application for the reason that the, 
evidence  adduced was worthless, The 
applieation of the judgment.debtor for cer- 
tifying payments by him to the deeree- 
holder out of Court was au application in 
sourse of the exeention cf the desree obtained 
by thedecrea-holder. That application was, 
therefore, an applisation under sestion 47, 
Civil Procedure Code, for it raised the- 
question as to the exeóution and satiafaetion 
of the deeree sought to be exesuted, The 
dismissal of that application certainly gives 
rise toa rightof appeal to the judgment- * 
debtor. If an order of dismissal for want of 
prosecution is passed in a suit, it is aoneeded 
that an appeal does lie; but itis eontended 
that an order of diemistal for defanlt in 
execution proceedings in unappealable. That 
may be so, but bere js the dismissal of an 
applieation for eertifying payment said to 
have been made by the deeree holder out of 
Court; the order amounts to a decree passed 
in a proseeding under seetion 47 of the Code 
and as sush it ia appealable, In any ease 
the order in the present case disposed of 
the applieatiaon on merits upon the findings 
that the evidenee adduecd by the judg- 
ment-debtor] was useless and of no avail, 
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to him. Undoubtedly 
appealable, 

The sesond ground urged by the learned 
Dietriet Judge is equally unsubstantial, for 
an applieation for certifying a payment, in 
the present sase was made under O, XXI 
r, 2, elanse (2) within the period preseribed 
for making sush an applieation; the applica- 
tion may be made either to the Court whish 
passed the decree or to the Oourt whose 
duty is to exesute the deeree, as ia expressly 
stated in clause (1) r, 2 of that Order. 
The judgment-debtor could, therefore, make 
his application sither to the Court whieh 
passed the deeree or to the Court whish was 
exesuting the decree. In the present ease the 
deeree was under exeeution and the applica. 
tion was properly made to the Court whieh 
was exeeuting the desree. Inthe present care 
ihe Court exesuting the decree was the 
Court that passed the deeree. The enquiry 
was, therefore, invited by the judgment. 
debtor sa to the payment alleged to have 
been made by him to the decree.holder 
during the pendeney of the exeeution pro- 
seedings ; therefore, his applisation could not 
be thrown out upon the ground that it way 
not certified under clause (3) of that rule. The 
application was made for the purpose of 
Having the payment certified and until that 
question was decided, the stage of elause 
(3) did not arise. The learned District 
Judge was, therefore, wrong in throwing out 
the application on the above technisal grounds. 
He ought to have gone into the merits of 
the appeal. The appeal before him was, 
therefore, not legally disposed of and he 
failed to exercise the jurisdistion vested in 
him by law. The decision of the Distriet 
Judge is, therefore, set aside. 

Now, the District Judge has not gone into 
the merits of the case, and the isane before 
him was whether the application was properly 
and legally disposed of by the Subordinate 
dndge;in other worde, whether the Sab- 
ordinate Judge was right in refusing the 
application of the judgment-debtor for the 
adjournment of the ease and for summoning 
the proper person from the Finger Print 
Bureau in order to prova the opinion set 
forth in the report of the Inspestor-Ganeral 
as to the indentity of the thumb impressions 
on the reseipt in qnestion and on the bonds 
B and C. The judgment debtor had been 
qaking strenuous efforts and taking all 


Buah an order is 


possible steps in order to have a definite 
opinion and evidenea of a Finger Print 
Expert as to the thumb impression of the 
deares-holder on the receipt in question, Ha 
paid the necessary expenses and the expert 
who, firat same was not able to give definite 
opinion unless the impressions were enlarged 
and photographed. To this also the judg- 
ment-debtor submitted and paid all the 
necassary expenses. This was done with 
the result that an opinion decidedly in his 
favour was obtained. He was, therefore, 
naturally anxious to placa upon the resord 
the testimony of the witness who sould 
prove the opinion eontained in the report. 
He putin all the nesessary expenses and 
necessary summons was issued upon the 
department to send the person eognizant of 
the opinion expressed in the letter. Through 
no fault of his ths man sent from the 
Bureau turned out to be not the proper 
person and was not able to give any rele. 
vant evidenca in the ease, He aecordingly 
applied to the Oourt and expressed his 


Willingness to defray all the nesessary 
expenses for a»ummoning the pro- 
per pereon from the Bargan, When oncs 


the Court issued the summons it was the 
duty of the Court, unless the judgment. 
debtor was guilty of gross laches, to assist 
the judgrient.debtor and to enforse the 
attendanse of the proper person who eould 
give evidenes relevant to the case. The 
refusal to grant the prayer of the judgment. 
debtor on the 30th April was a graye 
irregularity and contrayened the resognised 
prinsiples embodied in the Oode of Civil 
Prosedure regarding the enforeament of 
the attendanse of witnesses. The order 
of the Subordinate Judge, therefore, cone 


- travend the rules of procedure in the Code 


and the recognised prineiples which produead 
error in the deeision of tha ease on the 
merits. 

The questioa before the lower Appellate 
Court was whether the discretion was 
properly used by the Subordinate Judge 
in refusing the applisation of the judgment. 
debtor for enforcing the attendanea of the 
witness from the Bureau. This question 
was, as observed above, left undecided by 
him. The question affects the merita of the 
ease and we are entitled in second appeal 
under section 103 of the Code of Civil 
Procedure to doiermipe the question whish 
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the Distriet Judge ought to have deter. 
mined. We, therefore, hold that the order 
of the Distriet Judge dismissing the appeal 
was illegal, We also hold -that the order 
of the Subordinate Judge dismissing the 
application of the judgment debtor. and 
refusing him an adjournment of the case 
so as to enable him to produce evidenee was 
also improper. ` 
| Wa, therefore, set aside both the jadg- 
ments of the Courts be ow and remand the 
ase to the Subordinate Judge for disposal 
of the original applisation of the judgment- 
debtor under seetion 47 and O, XXI, r. 2 of 
the Code of Civil Procedure in acsordanee 
with law. 

.The judgment-debtor in this ease, howe 
ever, acted indisoreetly and foolishly in not 
examiripng witnes-es present on the date 
when the Court ealled upon him to give 
evidence after having rejested his applieation 
for adjournment, The prastica of not 
going on with the case after the r«jestion 
` of an applisation of this kind is fast creeping 
into the Courts below and must be put a 
stop to. The judgdment-debtor would have 
been in a far better position, and so also the 
Cotrts, if he bad examired the witnesses 
‘present in Oourt on the 3uth April. Perhaps, 
much of .the time and harassment of ihe 
opposite party would have been eaved, I 
have no hesitation in holding that the 
` ‘gondust on the part of tha judgment. debtor 
or his legal répresentative was improper in 
refusing to go on with the case when the 
witnesses were presenf, simply because tha 
Court rejected the applieation for sun moning 
the expert. Besides the ecsts awarded to 
the decree-belder by the Courts below, the 
judgment-debtor. must pay to the deeree- 
holder Rs. 64 as dosis of hearing in this 
Court, as a condition precedent to the 
hearing of the esse in the Court below, 
within a fortnight from the notise. given 
£o the.jndgmernt.debtor by the Subordinate 
Judge on the arrival of the reecrds in his 
Court. 

. Buoxsx1, J.— I agree. 

By D. & W. C. A. 

Appeal dismested, 
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property benami— Government Servants Conduct Rules 
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The acquisition of an interest in immoveable prop- 
erty by & Government servant in the name of 
another to evade the rules made in that behalf for 
regulating the conduct of public servants, may be very 
reprehensible by reason of his violation of the said 
roles, but it cannot simply for that reason be 
described as fraudulent or opposed to public policy 
so as to attract the operation of the law laid down 
in section 2 of the Contract Act. [p. 65u, col 2; p. 
661, col. 1 | ' 

Bhagwan Det v, Murari Lal, 86 Ind. Cas. 259: 39 
A. 5i 14 A L.J. 962, Kamala Devi v, Gur Dial, 36 
Ind Cas. 819; 3) A, bh; 14 A. L.J. 66 , Lobo v. 
Brito, 91 M. 28 ; 7 Ind. Dec tn. s.) 518, followed, 

Shiam Lal v. Chhaki Lal, 22 A. 220; A.W N, 
(1900. 50; 9 Ind Dec (x:s.) 1377, Sheo Narain v. 
Mata Prasad, 27 A. 73;1 A. L, J. 412; A. W. N. (1904) 
167, disapproved. 

Petherpermal Chetty v. Muniandy Servai, 85 0. 561; 
“b I. A. 98; 10 Bom, i. R. 590; 120, W. N. 562; b A. 
L. 3, 280,77 O. L. J, 62*; 4 Bur, L. E 108; 18 M. L, J. 
2775; 4 M. L T.12;4L B. R. 266 (P. C), Jadu Nath 
Poddar v, Rup Lal Poddar, 83 C. 9:7: 4 O. L, J. Z2 
100 W.N, 65, Rajab Ali v. Hedayet Ali, 29 Ind. 
Cas. 699; 72 O. L. J. 397; 19 O.W. N. 1 1, Akhil 
Prodhan v. Manmatha Nath Kar, 22 Ind, Cas, 86; 18 
C. L. 4. 6 6, distinguished. 

No Court can invent a new head of publio policy or 
condemn an agreement because, in its opinion, ib 
is not consistent with public interest [p. 661, coL 2.] 

Janson v. Driefontein Consolidated Mines, : 1902 A, 
O. 454,71 L. 6. K. B 857; 57 L. T. 2; 61: W, R, 142; 
7 Com Cas. 265; :8 T. L.R 196, referred to, 

Government Servants Conduct Bules are rules of 
conduct and not statutory prohibitions so that -a 
disregard of those rules does not necessarily taint 
transactions by Government servants with immor- 
ality or illegality. [p 65%, cols. 1 & 2.] 

Ramkrishna Trimbak v. Narayan Shtvrae Aras, 81 
Ind Cas, 801; 40 B, 126; 17 Bom L, E, 955, referred to, 


Appeal against a desree of the D's- 
frict Judge, Noakhali, dated the 30th 
Jantary 920, reversing that of the Sub. 
ordinate Judge, Nonkhali, dated the 28th 
November 1918, 


Wei uxvirtl | 
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FAOTS appear from the judgment, 

Babu Mohend-aath Roy (with him Babus 
Rupsndra Kumar Mitter and Framathanath 
Banerjee, for the Appellant.—The defendant 
No. 1 isthe appellant, The appeal arises out 
of a suit for establishment of title and for 
resovery of possession. - The plaintiff's ense 
is that he got an amalnama of the land in 
suit from Narendra Kisore Roy and others 
who were tjaradars under the Government, in 
the namie of Sasi Kumar Bose, the father of 
defendant No.1 the appellant. Sasi there- 
after obtained a fresh jara in- his own name 
and exeeuted a kabuliyat to the Secretary 
of Stata for India in 1906. Aseording to the 
plaintiffs allegation he is all along in 
possession, My defenee was that Susi was 
the real owner and that the plaintiff could 
have no title to the lands. The First Court 
dismissed the suit. On appeal that decision 
' has been reversed. The plaintiff waa a 
servant of the Government from 1897 to 
1:07. My submission is, that under the 
Regulations framed by the Government for 
: regulating the eondcct of publie servants and 
on the allegations of the plaintiff himeelf the 
plaintiff's ` acquisition of title is clearly 
fraudulent, and is, therefore, opposed to publie 
policy. ‘That being so the ease would be 
governed by section 23 of the Indian Contract 
Act. Refers to Petherpermal Ohetty v. Muntandy 
Servat (1), Jadu Nath Foddor v. RupIil! oddar 
(2), Shiam Lal v. Ohhaki Lal (3), bheo Narain 
V. Mata ? rasad (4), Mohun Lol Babu v. Udot 
Narozn Fhaduri(5), Sitar: mpur Coal Oo Limite 
ed v. Colley (6), Sajjad Mirea v. Nanhi Khanam 
(7). I submit that upon the fasta and 
eirenms' anets of the ease the plaintiff's astion 
is tainted with frand tbroughout. In view of 
the above deeisions the judgment of the 
lower Appellate Court is manifestly wrong 
and ought to be set aside and that of the First 
Conrt restored. ` 

Sir Asutosh Ohaudhury (with him Babus 
Nagendranath: Bose, Asiranjan Ohatterjee and 
Baiyendra Ohandra Mitra), for tbe Re. 


, (1) 88 C, 661; 35 I. A, 98; 10 Bom. L. B. 590; 12 
O.-W. N. 562; 6 A.L, J. 290; 7 0. L, J, 528; 14 Bur, 
L-R. 108; 18 M. L. J. 277; 4 M. L, T, 12/ 4L, B. Be 
266 (P.O.).. 
` (2) 33 C, 967; 4 C. L. J. 22; 10 0, W. N. 650, 
.(8) 22 A. 220; A. W. N. (1900) 80; 9 Ind. Dec, 
(N. s.) 1177. 
(4) 27A 78; í A, L. J. 412; A, W. N. (1904) 107, 
(5) 7 Iud, Cas, 2: 14 O. W. N. 1081. 
(6) 1 Ind. Cas, 351; 13 C. W. N, 59. 
- (7) 47 Ind, Cas, 694, a 


spondents.—«I submit the appellant has not 
stated all the facts. They have said 
much on the moral:ty and purity of the 
publie servants, They should have also stated 
some facts about my conduet, I have inform- 


. ed the Government that I was the beneficial 


owner. . The Government have condoned my 
fault, if any, and have registered my name in 
the resords. The defendants are more 
anxious than the Government to punish me 
for breath of the rules of service. There 
rules are not statutory probibitions, They 
are merely rules of seonduct, Ses Ram- 
krishna Trimbak v. Narayan Shivrao Aras (8). 
That being ro, the question about the appli 
cability of seetion 23 of the Indian Contract 
Act does not at all arise. There is nothing in 
the objest or the consideration of theagreement 
tbat is unlawful. See Janson v. Driefontein 
Oonsolidated Mines (9), Bhogwan Det v. Murari 
Lal (10), Kamala Dew v. Gur Dial (11), 
Balkissen v, Debt Singh (12), The deeision in 
é itarampur Coal Co, Limited v. Colley (6) ard 


‘Mohun Lal Babu v. Uda: Narain Bhaduri (5) 


are elearly distinguishable. The mere inten- 
tion to perform an illegal objest would not bar 
an action for resovery by the assignor. See 
Rojab Ali v. HedayetAli (13) and Lobo v. Brito 
(14), 1 submit the learned Judge is perfectly 
right in his decision, 

Babu Mahendronath Roy replied in brief. 

JUDGa ENT.—'lhe subject-matter cf 


‘the litigation which has culminated in 


this appeal, is a tenure eovered by a 
kabuliy.t executed by one Sashi Kumar Bose 
in favour of the Sesretary of State on the 
3rd July 1906. The ease for the plaintiff 
is that, on the 20th April 1905, he ob. 
tained an amelnama in respeat of the 
disputed land, in the name of Sashi Kumar 
Bose, from Narendra Kishore Roy and others 
who were, at the time, ijaradars under the 
Secretary of State, and that, upon the 
expiry of their zjara, when a fresh settleo 
ment was made by the Revenue Anthorities, 
Sashi Kumar Bose, as the ostensible tenures 
holder, exesuted the kabuliyat previously 


(8) 81 Ind, Cas. 301; 40 B. 126; 17 Bom. L. R. 955, 
(9) (1902) A. O, 484; 71 L. J, K. B. 857; 87 L. T. 
372; 61 W, R 142; 7 Com, Cas. 268; 18 T, L. R. 790. 
(10) 86 Ind. Cas 269; 89 A. bi; 14 A.J, J. 962, 
(11) 86 Ind. Oas 319; 39 A. 58; 14 A, L. J. 669. 
(12) 62 Ind, Cas. 153; 16 N. L, B, 25. 
(13) 29 Ind. Cas. 699; 22-0, L, J. 197; 19 C. W. N, 


1151, 
(14) 21 M, 281; 7 Ind, Dow, (5, 3.) 618, 
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mentioned, -Sashi Kumar Bose died in 1912. 
The plaintiff alleges that, siaee then, the 
first defendant, the minor eon of Sashi 
Kumar Rose, and the seiond defendant, 
his widow, have seb up an unfounded slaim 
to the tenure, though the plaintiff has 
baen in possession throughout. The resnit 
was a proceeding under sestion 145 of the 
Oriminal Procedure Oode, whieh terminated 
on the 19th April 1915, in an order ad- 
verse to the plaintiff. The plaintiff was 
thua eonstrained to institute this suit on the 
19th September 1916 for establishment 
of his title and for resovery of possession. 
The defendants resisted the elaim on the 
allegation that the plaintif had no title 
and repudiated the assertion that Sashi 
Kumar Bore held the property for the 
benefit and on behalf of tha plaintiff. The 
Court of first instanee held upon the 
evidense that Sashi Kumar Bose was the 
real tenure-holder, and dismissed the suit. 
Upon appeal, the District Judge has re- 
versed the deeision and deereed the suit, 
finding that Sashi Kumar Bose was be- 
namidar for the plaintif. On the present 
appeal, the decree of the District Judge 
has been assailed, substantially on the 
ground that, on the allegations of the 
plaintiff himself, the mode of acquisition 
of his title was sotainted with frand that 
it would be opposed to publie policy to 
assist him in its enforcement. The fasts, 
which form the basis of this argument, 
are not disputed and may bo soneisely stated. 
The plaintiff was an amin and an 
Inspector in the Survey and Settlement De- 
partment under the Government from 1897 
to 1907. He was consequently subject to 
the operation of the following rule framed 
by the Governor General-in-Oounoil for 
regulating the Conduct of Publis Servants: 
"Any Governmant servant belonging to 
the Provincial or Subcrdinate Civil Services 
may continue to hold any immoveable prop- 
erty actually held by him at the time of 
his entry into Government service and may 
thereafter acquire any immoveable property 
by sueeession, inheritance or bequest, or, 
with the previous sanation of the Losal 
Governemnt or sueh Heads of Departments 
ae may be speeially empowered by the 
Losal Government in this behalf, by pur- 
chase or gift. He will, however, be liable 
(e be debarred from employment within 
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the distriet or other Idbal limits within 
whieh sush immoveable property is situated. 
Any Government servant may hold or 
aequire immovaable property in good faith 
for the purpose of residenee. 

“Every Government servant must make 
to the Government, through the usual 
ehannel, a daelaration of all immoveable 
property whish may from time to time 
bs held or asquired by him or by his wife 
or by any member of his family living 
with or in any way dependent upon him. 
Sueh deslaration should state the district 
within which or the Native Prinsa or 
Ohief within whose territories, the property 
is situsted and should give snah further 
information as the Government may, by 
general or speeial order, require". 

The plaintiff, it eannot be disputed, took 
the settlement of the disputed land from 
the Government, in the name of Sashi 
Kumar Bose, with a view to evade the 
rule mentioned, The defendants contend 
that sueh acquisition of interest in land 
was illegal, and that it wonld be contrary 
to publie polisy to allow the plaintiff to 
enfores a title acquired in sush eireumstan- 
ces. In support of this position, reliance 
has been plased upon the desision of ‘the 
Judicial Committea in Petherpermal Ohetty v. 
Muniandy Servai (1) which is an ‘authority 
for ‘the proposition that although ‘where 
an intended fraud has been earried into 
effect, the Court will not allow the «true 
owner to resume the individuality “whieh 
he has onee cast off in order to defraud 
others, yet, if he has not defranded any one, 
the Court will not punish his intention by 
giving his estate away to another, whose 
retention of it is an aet of gross fraud. 
This prinsiple has elearly no applieation 
to the eircumstaneas of the present case. 

The history of the rule recognized by the 
Judicial Committee in Petherpermal Ohetty v. 
Muniandy Servat (1) was fully examined in 
the sase of Jadu Nath Poddar v. Rup Lal Poddar 
(2). That prinsiple is based on the dostrine 
that where a party admits that he has 
made & fietitions transfer of his property 
to another with a view to effect a fraud, 
but asks to have his act undone, the Court 
would refuse relief and would feave the 
parties to the seonsequenees, of their mis- 
eonduof, dismissing the elaim when the suit 
was brought by the real owner to get back 
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possession of his property and refusing to 
listen to the deferos when he set it up 
in opposilion to tbe person whom he had 
invested with the legal title. Upon this 
rule has been  engrafted the distinction 
that although where the intended fraud 
bas been earried into effect, the — Court will 
not assist the true owner, yet if he 
has not defrauded any one, and the purpose 
for whieh the assignment- was made has 
not been carried into exsention, the mere 
intention to effeat an illegal object does not 
deprive the assignor of his right to reeover 
the property from the assignee who has 
given no consideration for it, This distinc. 
tion between fraud merely intended and a 
fraudulent purpose actually aceomplished, 
18 reeognizsd in section 84 of the Indian 
Trusts Aet, 1862, and is illustrated by the 
cases of Akhil Prodhan v. Manmatha Nath 
Ker (15) and Rojab Ali v. Hedayet Ali (13) 
There well-established rules are of no as- 
sistance to the defendants, beeause the 
eonduet of the plaintiff, howsoever repre. 
hensible by reason of his violation of 
the rules preseribed for the  condust of 
Public Servants, cannot be deseribed as a 
fraudulent tranefer of property. 

This view is supported by the decision 
in Lobo v. Brito (14). In that case, the 
plaintiff sued for declaration of his title 
to land whieh bad been purshased by him 
in the name of ihe defendant. The objeet 
of the transaction was to sonseal from the 
Colleetor the fact that the palintiff, who 
was a Tabsildar, had aequired property in 
his Talug eontrary to the rules of his 
Department, Shepbard and Subramaniya 
lyer, JJ. held that the plaintiff was 
entitled to the deslaration sought, he may 
have acted dishonestly and in contravention 
of the rules of his Department, but he could 
not be said to have  aeted illegally 
so as to bring the case within the seopa 
of the rule that a man is precluded from 
obtainipg relief in respeet ofa transas- 
tion, the purpose of which was illegal 
and has kesn ascomplishad. 

We are not unmindful that a different 
view was adopted by the Allahabad High 
Court in the sages of Shiam Lal v, Ohhake 
Lal (3) and Sheo Narain v. Mata Frasad 
(4) where it was held that the contraet 
made by a Public Officer for the purshase of 

(15) 22 Ind. Cas, 86; 18C. L, J. 616. 


land in bis Cirele, contrary to the rules, 
is opposed t3 publie poliey, spesially 
when, with a view to conceal that purshase 
from his superiors, he fakes the conveyanee 
in the name of another person. These 
cases were, however, overruled by the de. 
cision of a Fall Bench in Bhagwan Dei 
v. Murari Lal (10) whieh was followed 
by another Full Bench in Kamala Devt 
v. Gur Dial (11). Sie Henry Riehards, 
C. J., deelined to hold that the transfer 
or assignment, in seontravention of the 
rule, was void as against publie  polisy, 
though a prohibitory rnle made it objee- 
tionable for the Publie Offiser eoneerned to 
acquire property or interest in property 
in hia Circie. Walsh, J., pointed out that 
the case did not fall within the terms of 
section 23 of the Indian Contraet Act and 
that the earlier eases overlooked the dis. 
tinstion between the eondnet of a person 
and the subjeet-matter of acontract, The 
section provides that the consideration or 
object of an. agreement is unlawful, if the 
Ocurb regards it as opposed to public 
policy, and every agreement, of whieh the 
object or sonsideration is unlawful, is void. 
The sestion thus provides for cases where the 
consideration or object of the agreement 
ia opposed to public policy. There 
can be no question that having regard 
to the Regulations governing the appoint- 
ment of the officer his .conduct was re- 
prehensible, but that does not show that 
ihe ereation of the tenure was opposed to 
publie polisy. Hafique, J., emphasized the 
well-known prineiple affirmed by the House 
of Lords in Janson v. Driefontein | Consoli. 
dated Mines (9), namely, that no Court ean 
invent a new head of publie policy or 
condemn an agreement, because, in its 
opinion, it is not eonsistent with publie 
interest. The case eould not thus be 
brought within one or other of the re- 
cognized heads in the classification of 
agreement to do that whieh it is the poliey 
of the law to prevent : 
(i) agreements whieh injure the State in 
its relations with other States; 
(4) agreements tending to 
publie serviee ; 

(iči) agreements whish tend 
the eourse of justise ; 

(io) agreements which tend 
legal procsss - 


$ 


injure the 
lo prevent 


to abuse qf 
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(v) agreements whieh are contrary to 
good morals; 

(vi) agreements which affest tha freedom 
or aseurity of marriage; 

(vii) agreements in restraint of trade. 

The case before us sannof ba placed in 
the same category a3 agreements whose 
objeet is to induse an offiser of the State 
whether Judisial or Exeeu'ive, to aet partial- 
ly or sorruptly in his offica as happened 
in the ease of Egerton v, Brownlow (16) 
decided by the House of Lords or of 
Marshall v. Baltimore and Ohio Railroad Oo., 
(17) decided by the Supreme Court of the 
United States. The desision in Mohun Lal 
Babu v. Udai Narain Bhaduri (5) is elearly 
distinguishable. There, the Oourt invalidated 
a contrast by the intending purchaser to 
ra sonvey the property to. the defaulter; 
suh a contract, if permitted, wonld clearly 
defeat the provisions of seetion 9 of the 
Patni Regulation and would thereby attract 
the operation of sec ion 28 of the Indian 
Contract Act. Nor is there any analogy 
batween’ the present casa and that of 
Stiarampur Cool Oo. Lid. v. Oolley (6) whieh 
.holds. that a  «ontrast with a Public Ser- 
yant, whieh might cast opon him obliga- 
tions ineonsistent with his public duty, 
is. void. In view of these principles we 
‘are unable to bold that the plaintiff is dis- 
entitled to the assistanee of the Court 
on grounds of public pclisy. It may be 
sonceded that there is room for argument 
on both sider, as is suffieiently ‘indisated 
‘by the sircumstances that the two Fall 
Beneh decision of the Allahabad High 
Court in Bhagwan Det v. Murari Lol (10) 
and Kamala Devt v. Gur Dial (11) were 
disapproved of in the Court of the Judi- 
sial- Commissioner of Oudh in Saad 
Mirza v. Nanhi Khonam (7) but approved of 
without hesitation, shortly afterwards, in the 
Court of the Judieal Commissioner of Nagpur 
in Balkíssen v. Debi Singh (12). There is, 
however, mueh to be eaid in favour of 
the view maintained by Sir Basil Seott, 
O.J., in Ramkrishna. Trimbak v. Narayan 
Shivrao Aras (8), namely, that Government 
Servants Conduet Rules are rules of eonduet 
and not statutory prohibitions, so that a 


(16) (1868) 4 H. L. C. 1;94R; È, 1; 28 L. J. Oh, 
$48, 18 Jur. 71; 8 St. Tr. (x, 5) 194; 10 E, B. 859, 
(17) (1888) 16 Howard 314; 14 Law, Hd. 968, 


disregard of these rules does nat necessarily 
taint transactions by Government servants 
with immorality or -illegality. We sre 
not, on the whole, mueh impressed by the 
argument that the cause of good Govern. 
ment would be seriously  prejudiesd, if a 
Government servant in the position of 
the plaintiff were not deterred from trust- 
ing knaves like the predeseseor .of the 
defendants, and that sonsequently in the 
interest of the publis good, as it were, 


` they should be permitted to keep for 


themselves the property into the poesession 
of whieh he was so unwisely and un, 
righteously put. The obvious answer is 
that the plaintiff in suing to resover 


. possession of his property is not carrying 


out an illegal transaction but is seek. 
ing to put every one, as far as possible, 
in the eorrect position, The plaintiff has 
already intimated to the Revenue Aatho- 
rities that he was the beneficial owner 
under the Settlement. They have raised 
no objection, and are sontent to register 
his name in their raeords. They have 
not taken stepa for cancallation of the 
settlement, as they might have done if 
it were shown, for insianes, that the 
plaintiff had abused his position as a 
Government servant and had  sucsessfully - 
conspired with his fellow officers to obs 
tain a benamé settlement on terms unfair 
to theState and unduly advantageous to 
himeelf, It is the defendants who are 
anxious to utilise the breaeh of the Conduet 
Rules by the plaintiff, to enable them to 
retain possession of the property to which 
they cannot make out a vestige of title; 
plainly, they cannot be permitted to 
ashieve this objeet, despite their anxiety 
to effeet great moral ends and to sesura 
the purity of the publie servises. Wae 
hold accordingly that the Court should 
not refuse to assist the plaintiff in the 
enforsement of his rights as against the 
defendants. 

The result is that the decrea made by 
the District Judge is affirmed and this 
appeal dismissed with sosta, 

B, N. & N. H, 

Appeal dismissed, 


‘Vol. LXVIII} 
BCDHAN TELI €. MADaN MOHAN LAL. 


PATNA HIGH COURT. 
Letrurs Parent Aepeats NOS. 89 avo 93 
or 1941. 

Desember 19, 1921. 

Present —bir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K. 
Mulliek, Kr. 

BUDHAN TELI AND OTHERS —DEFENDANTS— 
APFELLAXTS 
versus 


MADAN MOHAN LalL—Pcarntive— 


RESPONDENT. 

Evidence Act (I of +872), s. 91—Ejectment suit 
—Tenants pleading permanency~Setilement papers 
not produced— Oral evidence—Inference of lease being 
temporary—Tenant building while landlord stands 


by— Estoppel. 


In an ejectment suit where the tenant pleads per- 
manency of title but does not produce settlement 
papers in support of it, s. Y] of the Evidence Act pre- 
vents him from giving any oral evidence at all as to 
the terms of the settlement of land with him and the 
only inference that can be drawn is that his lease ig 
i td and that he is a tenant-at-will p. 654, 
col, 2. 

In such a case if the landlord stands by while the 
tenant builds his house, there can be question of 
estoppel because the tenant knows his rights per. 


fectly well and any inaction on the part of the : 


landlord cannot deceive him. [p 664, col. 2.] 

Obiter.-— Where by the terms of a lease no power 
whatsoever is givenio the tenant to erect anything 
in the nature of a permanent building and the 
landlord either by his omission to interfere or by 
his active intervention encourages the tenant in 
the mistaken idea that he has power to build such 
a house and that he has permanent interest in the 
land, the landlord cannot afterwards turn round 
and say that he had only a temporary interest, 
Lp. 664, col. 2.] 

In such case it must also ke shown that the 
landlord was aware of what his rights were and 
had power to prevent the tenant from building, 
[p 654, col. 2.] 

Letters Patent A ppealegainst the judgment 
of Mr, Justise Adami, reversing that of the 


District Judge, Gaya, 


Mr. Setyadeva Sahat, for the Appellants. 
Mr. Kaslashpat:, for the Respondent. 
JUDGMENT., 

.. MILLER, C. J.— The appellants in these 
eases are two of eight tenants of the respondent 
who sued to eject them and recover possersion 
of the property. The case tor the landlord 
was that the holdings of the defendarts were 
yearly holdings or that they were merely 
tenants at-will and liable to ejectment, 
There were eight eases altogether and the 
Munsif found that the eharacter of the ten. 
ancy in these sasos could not be determined, 
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they were apparently of some age, that no 
fixed rent could be established on the evidenes, 
that there was no eustom of transferability, 
and eventually deereed the plaintiff’s guit. 

The defendants appealed to the Distriet 
Judge and the District Judge held that 
the tenants had keen in possession for a long 
pericd and that, from the facts, he was 
entitled to draw an inferenee that the tenan- 
gies were permanent, He also found in 
favcur of the eustom of transferability and, 
further, upon the question of estoppel, he 
found that the landlord was estopped from 
denying the permanency of the defendants’ 
interest, 

Frem this desision a meeond appeal was 
brought and heard before Mr, Justise Adami 
in this Court. The learned Judge of thia 
Court agreed with the deeision of the 
Distriet Judge in six of the cases and as to 
those there is no appeal. In the other two 
sasos if had been found as a fact by tbe 
Munsif and was not in dispute in the First 
Appellate Court thatthe defendants’ settlement 
rapers or banaobasi papers showing their title 
were in their possession ard not produced. 
He, therefore, esme to the conslusion that 
in such circumetances it was rot «ompetent 
for there defendants to give any evidenee 
as totke vature of ibe terms eontaired in 
their doenments of title, Therefore, he allow- 
ed tke ay peal inso far as these two terants 
were coneerned, finding that they bad in the 
sireumetanees failed to nskeont that they 
had anything more than a yearly interest in 
the land. 

From that decision the two deferdants in 
question have appealed, and it is argued 
before us to-day that it was not «ompetent 
to the learned Judge of this Oovrt to over. 
rnle the findings of fact of the learred 
Distriot Judge. The question, however, 
raises a point of Jaw arising under the Eyi- 
dense Act. It is quite elear by the terms 
of section 91 of the Evidenes Ast that 
where a contract or a grant or any other 
disposition of property has been redueed to 
writing no evidence shall ba given in proof 
of its terms exsept the doeument itself or 
exeept sesondary evidenee in eertsin cares, 
It was admitted here that the documents 
of title were in existence, that the defendants, 
upon whom the onus lay, had them in their 
possession and they failed to produce them, 
The cases in which seeondary evidenee of g 
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dosumant may be given do not inclade cases 
aneh as the present. It was, therefore, no 
longer open, to my mini, to the defen tants, 
the present appellants, to give any evidenca 
at all as to what were the terns of the 
settlement of the land with them, they 
having failed to produee what after all was 
not only the bəst ba’ was sonslasive svidense 
as to thoseterms. Tha findings of the learn- 
ed Distries Judge, therefore, whieh were 
arrived at by drawing inferense from sash 
facts as long possession ani the asts of 
the parties and so on can have no application 
‘to a case such as this, and the learned D'striet 
Judge was, in my opinion, nab entitled to 
‘draw these inferences, which, after all, were 
merely inferencas drawn from evidenee which 
‘was given to prove what wera the terms of a 
written grant or eontrast, and to this extent 
‘it sgema to me that the learned Judge of this 
‘Oourt was perfeetly right. 


A further point way taken that the evidense 
showed to the aatisfastion of the District 
Judge that the landlord was estopped from 


denying the permanensy of the defendants! | 


holding. The findinga of the learned Dis- 
trict Judge upon this point wera stated 
thus:— 


"I 8nd that the rites of the houses were 
se‘tled with the. defendants for tha purpose 
of providing then with a home; and in 
acscrlanee with that sattlament they built 
brick foundations in the sab coil, and for 
generations maintained superstrue!nres of a 
qislity which, in the circimstanses of.an 
Indian village, both they and the landlords 
mu t have resognised as approp.iste to the 
making of permanent family abodes. In one 
year they may have put upa new thatch, 
that in another they may bave renovated a 
wall, but the parmanent hou:e remained, 
In the light of ordinary experiente it seams 
hkely that the tesants expended this money 
ju expeetation of ‘a permanent home and 
the landlord aeqviessad; otherwise the te- 
ants.woald have been foolishly wasting money 
and the landlord would have been standing 
inastive while the tenants were injuring his 
properiy.” 


In tha esircimatanaes of this eise it does 
not seam to mea-thit that finding of the 
learagl Distris& Jadge can hava any possible 
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bearing upon our desision The finding is 
that the tenants biilt what has been deserib- 
ed as a kałcka pucca house, that is, a honse 
with brick foundations and mud walls and 
a thatehed roof as a permanent abode, 
and that the landlord stood by and 
took no aetion to prevent them from doing 
co. lf by the terms of their lesse it was 
quite elear that the lease gave them no power 
whatever to ereet anything in the nature 
of a permanent home ora building of this 
nature and the landlord either by his omission 
to interfere or by his astive intervention 
encouraged the tenants in the mistaken idea 
that they had power to build ameh a house 
and that they had s permanent interest in 
the land, no doubt the landlord could not 
afterwards turn round and set up a case 
that they only hada termporary interest, 
but in this case the terms of the lease have 
not been proved though they might have 
been proved bythe defendants and it has 
‘been found that the leases were granted 
for the purposes of building some sort of a 
home, Ifthat isso it may well be that, 
although they had power to build a house 
of this nature, the lease was only a tem- 
porary lease. Whether it was or not, the 
defendants eould eacily have proved. They 
have failed to do so and, therefore, the 
inferenca must be drawn against them 
that this was only a temporary lease mak- 
ing them tenants from year to year or 
tenant--a'-will although they had power 
to build some sort of house, If that is 
the inferenes that must be drawn, it does 
not re»lly matter in the least that the land: 
lord stocd by whils} they built their houses, 
beeauce it muib in sueh esircamstaness be 
presumed thatthe tenants knew perfesily 
well what their rights wereand, therefore, 
that they were notdecsived or encouraged 
in any way merely by the landlord stand- 
ing by and taking no action. Further, in 
cases where the landlord stands by and 
takes no astion it must also be shown that 
he was aware of what his rights ‘were and 
had power to prevent the tenants from 
building. But the finding is that they had 
power to build, and the facts nezessary in 
order to bring abant an estoppsl have 
not been' proved in these eases, In my 
opinion, these appeals, in so far as they 
ret upon any estoppel, must also be 
digmissaq with costs and the desigion of 
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SECRETARY TO THR BOARD OF REVANTE €. MOHAMAD FHARERIYP HUSBATN MBAH. 


the learned Judge of this ‘Court must be 
upheld. 
Muutics, J.—I agree. 
NK. 
Appeal dismissed, 


MADRAS HIGH COURT. 
FULL BENCH. 
Raransup Case No, 1 or 1922. 
April 12, 1922, 

Fresent i — Sir Walter Sehwabo. KT., 
Ohief:Justise, Mr. Justice Oldfield and 
Mr, Justise Coutts-Trot!er. 
SECRETARY ro ran BOARD or REVENUE 
(IxcosE-Tax) MADRAS— 
BarzRkixG OrrickR 
verstis 
Mis sek: MOHAMAD SHERIFF HUSSAIN 
MBAH SAHIB & Oo, MADRAS 


—— A SSESSER, 
Income Tas Act (VII of 1918), 15. 19, 61—8. 19, 
meaning of— Income oj firm--Year of registry and 
prior year $n which firm not registered —Adjustment, 


S, 19 of the Income Tax Act, 1918, means that if, 
at the end of the year, it is found that the amount 
at which the income was assessed has been either 


exceeded or reduced, there ia aright anda duty to 


desl with the matter accordingly. 

An adjustment of income--tax oan be made 
during a Financial year in which the Collector's 
certificate of registration under section 1".A of the 
Income Tax.Act is in force in respect of the incdme 
of a firm for the previous year in which the firm 
wah not registered, 


Qase stated under sestion 51, Aet Vil 
of 1918 and aesetion 6 of the Super Tax 
Ast XIX of 192C, by the Seerefary to tha 
Board‘ of Revenue (Insonie-Tax) Madras, in 
B. T. A. No. 10: of 1921.1922.' 

The Government Pleader on behalf of 
Government. 

Mr, D, Ohamièr, for the Assessae. 


JUDGMENT. 
Scoawaae, O.J.—T' his reference, ander seetion 
51 of the Income-Tax Ast and gestion 6 of the 


Super Tax Act now in foreo is as to ‘whether 
an adjustment ean be made during 4 finansial 
year in which the Collestor's certifieate of 
Registration under section 12-A is in fores 
in respect of the income of a firm for the 
previous year in which the firm was nob 
registered”. In my judgment it clearly 
can, The whole scheme of ineome-tax and 


` guper-tax in this country is based on the 


prinsipla that the tax is assessed at the 
beginning of the year on an anticipated 
income and is paid in anticipation on the 
aesessment, bat when the yearis over and 
che astual earnings have been dissovered, 
there is not a fresh assessment but an 
adjustment. As far as supsr-tax is son- 
serned, a registered firm is exempt from 
suveretax as a firm, although the partners 
are personally liable for super-tax if their 
separate incomes are large enough to bring 
the provisions of the Super Tax Ást into 
operation against them. 

In the year 1920 21 this firm of Mesars, 
Mohammad Sheriff Hussain Maah Sahib & 
Co. through carelessness or for some otber 
reason whieh I am not able to appresiate, 
having made its return for the assessment 
purposes at Rs. 90,000 omitted to get 
registered in time to take advantage of 
the exemption granted to registered 
firms, At the end of the year or the 
beginning of the next year in due sourse 
there was an adjustment, because it turned 
out that the profits were Rs. 1,37,000 
instead of Rs. 90,000, It is contested that 
adjustment eannot be made besause under 
gestion. 19 of the Ineome-Tax Aet, VII of 
1918, “when the Oollector has, in any 
year after the commeneement of this Aot 
fer whieh i: coma-tax is leviable, ascertained 
the total income astaally raceived” is said 
to mean in any year in which super-iar 
is leviable, and it is argued that, as this 
firm was registered in the following year 
f. 6, 1921.22 and, therefore, aseaped from 
super-tax that year, the Oollestor has no 
power to call for an adjustment for the 
preceding ysar. In my judgment that ig 
an entire mieinterpretation of the ssetion, 
The sestion simply means that, if at the 
end of the year it is found that the amonnt 
at whiah the income was assessed has been 
either exseeded or reduced, there is a right 
and a duty to deai with the matter aceord- 
ingly, For the year in question this firm 
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BANWARI LAT. €. MOTI LAL, 
was nob registered, and not being registered 
they must be dealt with on an adjastment 
in the same way in which they were dealt 
with on assessment, and the amonnt on 
whieh they have to pay is the amount 
actually earned in 1920-21 and not the 
antisipated earnings for that year. 

It follows that the answer to the question 
is in the affirmative. 

The sosta of the referense shall be paid 
by the arsessees and sueh eosts shall inelude 
the Government Pleader's fee. The Taxing 
Officer will fix a reasonable fee under the 
terms of r. 38 of the Appellate Side Fee 
Roles which is in those words: “In eases in 
which the enbjest-matter of the elaim does 
not admit of valcation, the Court or in the 
ease of the High Court, the Taxing Officer 
shall fix a reasonsble fee, regard being :had 
to the time oeeupied in the preparation and 
hearing of the ease and the nature of .the 
questions raised therein as also to the 
minima fees preseribed by r. 31.” It 
eannot. be, right that there should be a 
fixed amount payable to the Government 
Pleader as fee in respest of a ease whish 
may last a week and may take days for 
preparation aud that the same fixed amount 
should be payable in respect of a case like 
this which eannot take very long to read 
and prepare for argument and it cannot be 
right that the assessee who bas a small case 
is to pay an unnecessarily large fee to the 
relief. of an assessee who has a large case, - 
. OrprIELD, J.—I agree. 

. Quutrs Taorrer, J.—]1 agree. 

X. C, P.. 

Reference answered, 


' PATNA HIGH. OOURT. , 
MISOSLLANROUS 'Civin Appeat No, 79 or-1922, 
June 8, 1922. 
| Proseni: — Mr. Juatise Coutts and 
Mr. Justice Adami. 
BANWARI LAL OHOWDHURY— 

PETITIORER-— APPELLa&T 
versus 
MOTI LAL CHOWDHURY — 


OgroxiTE Party—-RESPORDENT. 
. Civil Procedure Code (Act V of 1908), O, XL, v, lm 
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Receiver, appointment of—Applicant'a duty, to convince 
Oowrt of prima facie case, 


In cases where an application is made for the ape 
pointment of a Receiver, the applicant should at 
least present a prima facie case and convince the 
rid. that there is a fair chance of his succeeding in 
the suit, 


Appeal against an order parsed by the Sab- 


. Judge, Bhagalpur. 


Mesara. Hasan Imam, O. O. Das and Nirod 
Ohandri Ray, for the Appellant. 

Messrs. Sultan Ahmad, P. N., Sinha, 
Jagannath Prasad S, N. Rat and Binthes-war 
Prasad for the Respondent, 

J UDGMENT.—This appeal arises ont of an 
application for the appoinment of a Recsiver 
whieh has been allowed ina partition suit. 
The main question for desision in the «uit is 
said to be whether the parties are jrint or 
separate. The learned Subordinate Judge 
has declined to consider this question at 
this stage beeanse it is virtually desiding 
the whole suit; but in cases where & Reeeiver 
is applied for, ib. is settled law that the 
applicant should af least present a rima 
facie case and should  eonvinee the Oourt 
that there may be a fair shanse nf saecoed- 
ing in the suit. The learned Subordinate 
Judge has some to no conelusion that the 
applicant has presented a prima fa?ce case, or 
that he is eonvineed that there may ba a 
fair shanee of the plaintiff snueeeeding in 
the suit. In this position of affairs the 
learned: Government Advocate, who ‘appears 
for the opposite party, agrees with the 
learned. Counsel for the petitioner, that the 
best sourse will be for the matter to “be 
sent back to'the Subordinate Judge for a 
decision of this point after sonsidering the 
evidense of whieh there is said to be a oon- 
siderable mass on the resord. 

It ‘is agreed, however, that. the Bécelver 
should remain forthe present, until this matter 
has been desided by the learned Subordinate 
Judge in aecordanee with law. The teeciver 
will aseordingly remain for the present in 
possession of sueh property as he has already 
taken possession of, and the learned Subor- 
dinate Judge will decide the question of 
whether a Receiver should be appointed or 
not at as early a date as possible. 

The records with: the sffidavits will be 
sent down as econ as possible. 

N. K. . Oase remanded, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Feast Orvis Arrear No. 66 or 1921. 
July 8, 10922. 
Present :—Mr., Batten, J, O., and 
Mr. Hallifax, A. J. C, 
INDRA RAJ SINGH AND ANOTHER— 
DxogzE-Hornokngs— ÁPPELLANTS 
. versus 
MURADKHAN AND ANOTHER—JUDGMENT- 
DrzB1083— EsPOXDENIS. 

Civil Procedure Code (Act V of 1808), s. 4l—Decree 
transferred for execution—Certificate, sending of, to 
original Court—Certiticate of failure to execute decree 
— Certificate of result of each application for execu- 
tion —Jwurisdiction of Ezecuting Court, determination of. 


Seotion 4l of the Civil Procedure Code requires 
that a Court to which a decree has been sent for 
execution shall certify to the Court which sent it 
that it has completely executed the deoree or has 
failed to do so and is unable to do so any further. 
The section may also require certificates to be 
sent of the result of each application for execution 
that is made to the Executing Court, In any 
case such certificates have to be sent under the 
executive orders of this Court, But the sending 
of a certificate does not of itself put an end 
to the jurisdiction of the Court to execute the 
decree and the sending of a certificate of the latter 
kind cannot do so at all, [ p. 658, cal. 2, p. 659, col 1.] 

Manorath Das v. Ambica Kanta Bose, | Ind. Cas 67; 
180. W.N. 533; 9 C. L. J, 443, Maharaja of Bobbili v. 
Narasaraju Peda, 15 Ind. Cas. 138; 87 M. 231; 12 M. L, 
T. 119; (1912) M, W N. 72423 M, L.J. 230, Abda 
Begam v, Muzafar Husen Khan, 20 A, 129; A. W. N. 
(1897) 218;9 ind, Dec. (N.s.' 143, Harbhaj Rat v. 
Makand Lal, 168 P. R. 1889, referred to, 

` Mathura Nath Sen Y, Kailas Chandra Roy, 8 0, W, 
N, coxi (211), cited, 


Appeal from an order of the District 
Judge, Bhandara, dated the 14th March 1918, 
in exeeution in Civil Sait No, 3 of 1917,. 
passed on the 7th May 1921, and order, dated 
the 3rd May 1921 by Distrist Judge, Jub- 
balpnr. 

Mr. G. R. Bapai, for the Appellants. 

Mr. D. T. Mangalmurti, for the Respond. | 
ents. 


JUDGMENT.— A desrae sane’ in favour. 


of the appellants by the Court of the 
Distriet Judge, 
exesution by that Court, under səction 39 
of the Civil Procadara Code, on the 4th 
of May 1918, to the Court of the Distrist 
Judge, Jabalpur, with a oertificate, as 
prescribed by r, 6 (b) of O. XXI, that 
satisfaction of tha decree had not baan 
obtained. The  deoree-holders made an’ 
application for exeeution tg., the Jabalpur 


42 
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Bhaudars, was sent for, 
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Court on the 15th- of May 1918 and. 
warrants of attaehment were issued, but, 


as they ware  unexeeuted and the deeree- 
holders did not desire to proseed further, 
the spplieat/on was dismissed on the 21s 
of June 1918. The cortifisate of failure 
to exesute the decree was duly sent to 
the Bhandara Court on the 29th of June 
1918. On tke 3rd of May 1921 the decree- 
holders put in a second applieation for 
exesution in the Jabalpur Court. This 
was not registered but was returned to 
the decree-holders on the same day , with 
an order | endorsed on it in the following 
terms: ‘The intimation has been sent to 
the Court concerned on 29th June 1918, 
This applieation is, therefore, returned for 
presentation to proper Court." . 

(29) The decree holders presented this 
to the Bhandara Court, together with a 
petition for a fresh transfer of tha decreas 
and a fresh certificaée under seetion 39, 
r.6 of O. XXI. On this petition the 
learned Dis:rist Judge endorsed the following 
order on the 7ch of May 1521: "Petition 
returned. No fresh certifisate is nesessary. 
Execution can issue on the original eer- 
tificate from time to time until either the 
deoree is satisfied -or the execution for any. 
reason becomes impossible, The mera fast: 
that an intimation is sent to this Oonré. 
concarning the’ result of eash petition for 
exeont/oa does not put an end to the 
jarisd'ction of: the Oourt to which the. 
decres is sent for execution, Pet.tion for 
issue of fresh aertifisate is rejected in this, 
Oourt.” The deeree- holders then presented, 
the same application for exesution onos 
more to the Jabalpur Oourt on the llith, 
of May 1921, but the learned . Additional 
District Judge passed no writtes order on | 
it and, apparently, refused to have anything 
to do with. it, slating that he could not, 
revise his formerorder. The decree-holders , 
have accordingly come here in appeal, prayo 
ing that whishever of the two eonflieting , 
ordera is wrong may ba sat aside. 

(3) The view taken by the loarned Addi. 
tional Distries Jadga of Jabalpur seems. 
to be that, when a Court to which a decroe 
has been sent for execation has reported 
the failure of one attempt to exresute, the 
deeres is thereby ro-transferred to the Court 
whish made it, No warrant whatever is 
to be found for this in the words of the 
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Civil Procedure Code. Sestion 39 speaks 
-of a deeree being sent for disposal, Sestion 
42 makes the point still elearer by saying 
tbat the Conrt to which the decree is sent, 
* shall have the same powers in exesuting 
such desreo as if it had béen passed by 
itself ": the Court whieh passed -a decree 
would certainly have power. to entertain 
farther applications for exeeution’ after 
the failure of the first, even if it were bound 
by law or by exeentive instrastions to report 
that failure to some other Court and had 
done so. On tbe words of the Code, there 
seems to be no doubt about the matter, but 
certain rulings have been eited which show 
that the point bas been raised. 
ks. (4) The diffiaulty seems to arise from a 
doubt whether, urder sestion 4l, the Exeeu- 
ting Court has to report to the Court whieh 
psseed the deeree the result of the firat 
application made to it for exeeution, even 
if it is only partial sneees3 or somplete 
failure, or to report only ccmplete execution 
and final failure, leaving no pose b-lity of 
further execution by it, It is probab‘e that 
the scetion was meant to ensure that a 
Court whieh passes a desree shall be kept 
informed all along of the proseedings of the 
Gourt to- which it. is sent for exeention. 
That is undoubtedly the more sonvenient 
edurse, and executive orders that it shall be 
followed have been issued by this Oourt. 
But a certificate of exeoution, or failure 
does not put an.end to the power of the 
Court to exesute just because it is preserib. 
ed by section 41. When a Court eertifies 
that it is nnable to exesute a decree that 
has beensenttoit any further, either be. 
cause it has been fully execu:ed or there 
is no possibility of exeonting what is left 
of it, it eertainly has lost its power of execut- 
ing ‘that debree, but not because it reports 
the fact. Sill less, ean tke mere fact of 
wertifying only partial execution or of 
failure ‘that. is not nesersarily final put an 
end to the jurisdiction of the Court to exesute 


the deereo or re-transfer it to the Court which: 


passed it; whether such a eertifigate is pre: 
oribed by seetion 4l of the Civil Prosedure 
Code or only by the executive order of this 
Court, 

(5) In the Caleutiz case of Manoreth Das v. 
Ambica Kanta Bose (1) desided in 1507 and 


(1) 1 Ind; Oas: 6% 180, W, N, 688) 9 O, L J. 443. 
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the Madras case of Maharaja of Bobbils v. Nara- 
garazu Peda (2) decided in 1912, the failure of 
the first infruetuous applioxtion to the tourt 
to whieh the decree was sent for exesu'ion 
had apparently not been eertified to the 
Court whieh passed it, and the question 
whether that certificate, if i& had been sent, 
would have put an end to the jurisdietion 
of the Hxeeuting Court sannot be said, to 
have been decided ; indeed, in the Oalertta 
ease the learned Judges expreesly refrained 
from stating an opivio on it a« it did not 
arise.. It follows, however, fiom both judg- 
ments that the eertifieate of the first failace 
was considered not to be required by law 
andan unnecessary intimation of result of one 
applieation for exesution eannot be called 
a sertifisatesuoh as'js required by sestion 
41 of the Prosedure Code and, therefore, 
eanrot have the effeet cf sueh acer ifcate, 
whatever that effect may be. But in the Allaha- 
bad case of Abda Begom vw. Muscffar Husen 
Khan (3) and in Barbha Rat v. Makand Lal 
(4) desided by the Obief Court of the 
Purjab, a certificate of the failure of the 
first application hsd been sent, and the 
same view of its effest was taken a» bas been 
get out above, The case of Mathura Nath 
Sen v. Kailos Ohanara Hoy (5) reported 
in the Calentta Weekly Notes has also been 
sited before us. A mere summary of the 
ruling on this poing is there given, and even 
that does not appear to be a d of the 
words of the judgment, 


(6) Our decision of the question before us 
may be summarised as follows. Seetion 
4lof the Civil Procedure Code requires that 
a Court to whieh a dearee has been sent 
for execution shall certify to the Oourt whieh 
sent itthat it has completely exeeuted the 
decree or has failed to do so and iz unable to do 
Bo any further. Thesestion may also require 
sertificates to be sent of the result of each 
applisation for exesution that is made to the 


Exeouting Court, butin any easo such 
certificates have: to be sent under the 
executive orders of this Court. But the 


(2) 15 Ind Cas. 78%; 37 M, 281; 12 M. L, T. 119; 
(1912) M. W. N 721; 28 M, L, J. 230, 

(3) 20 A. 120; A. W.N. (1897) 218;9 rai Dec, ' 
(x s.) 448. > 

(4) 188 P. R. 1883, 

(5) 380, W N, coki (212). 
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sending of a certificate does not of itself ' 
put an end to the jurisdistion of the 
Oonrt to execute the decree, and the 
Sanding of a sertifisate of the latter class 
eannot do sonat all. In this view, we set 
aside’ the order passsd on the 3rd of May 
1921 by the Additional Distrieé Jadge of 
Jabalpur and order him to admit the appli-’ 
sation for exesution on which that order 
is passéd as an applieation filed on that date 
“and to deal with it aceording ta law. The 
sosts of this appeal will be paid by the re- 
spondents, 


8, R. D, & N. H Appeal allowed, 


PATNA HIGH COURT. 
Civ Revision No. 332 or 193]. 
Fabruary 21, 1922, 

“Present :—Mr. Justica Jwala Prasad 
KÜNJ BEHARI SINGH—PrAuIFF , 
— PETITIONER 


varsusg 
SHEO DAHIN PANDEY AND OTHERS 


< — Derenpanti—Opprositr PARTY, 

Civil Procedure Code (Act V of 1903), O. III, r. 4 
(1), O. IX, r. 4 —General Rules and Circular Orders 
of Calcutta High Qourt, Chap XI, r. 46 cls. (e), (f) 
«—Court’s power to refuse permission to Pleader to sign 
vakalatnama previously filed —Court, when justified to 
object to Pleader's oppearance—Dismissal for default in 
presence of recognized agent, legality of. 


In view of the provisions of clauses fe) and ‘f) r, 
48, Ohapter XIof the General Rules and Circular 
Orders of the Calcutta High Oourt, which is followed 
by the Patna High Court, a ` Court has no power to 
refuse permission to a Pleader to sign a vakalat 
nama which is already on the file of the Court and 
in the body of which appears the name of that 
Pleader, [ p. 6815 col. 2; p. 651, cols, 1 & 2.] 

À. Court can only object to a Pleader appearing in 
a case when he does not comply with the aforesaid 
rule regarding the in aea and endorsement of 
ihe vakalatnama. [p. 661, col, 1 

Two Pleaders, In the matter of, 41 Ind, Cas. 828; 2 P, 
L. J, 259 at p. 201: 1 P. L. W. 483; (1917) Pat, 217; 
18 Or. L. J. 808, relied upon. 

Shama Prosad Ghose v. Taki Mullik, 5 O. W. N, 
816, Jogesh Chandra ae de the matter of, 33 Ind. 
Oas. 831; 20 O, W. N 17 Cr. L, J. 181 and 
Mohes Chandra Addy v. Pancha Madali, 82 Ind. Oas. 
895; 20 C. uL N. 287; 28 0, L.J. 207; 48 0. 884, 
reterred to 
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It is illegal on the part of a Court to- dismiss a 

suit for default under O. IX, r. 4 of the Civil Pro- 
ecd Code in the presence in Courb of an 
authorised agent with his witnesses. [p. 661, col. 2.] 


Application against au order passed by the 
Mansif, Arrah, dated the 7th July 1991. 

Mr. Sambhu Saran, for the Petitioner. 

JODGMENT.—The present patitioners 
have been substituted in place of the original 
petitioner who was the plaintiff in the 
Court bslow. Tha plaintiff instituted a rente 
suit out of which this applieation has arisen 
in the Court of the Maunsif of Arrah, No. 
712 o£ 1920, The defendants did not appear 
and the ease was set down for an ex paris 
hearing on the 23rd May 1921, Oa that day 
the suit waa dismissed for default. On the 
25th, the plaintiff filed a pstition under 
O. IX, r. 4, of the Civil Procedure. Code. 
for setting aside the aforesaid order of 
dismissal of the suit and for its | restoration. 
This applisation was rejested by the judg. 
ment of the Munsif, dated the 7th July. 1921. 
The plaintiff bas, therefore; coma, to this 
Court in rəvision and asks to nd the order 
of the Munsif set aside. — , 

The short ground urged: in apport of the. 
apolicstion ig that in fast there/was no de» 
fault in the appearanca of the plaintiff, -and 
the Munsif had, therefore, jabsolataly , no 
right to dismiss the suit for the non-apnear- 
anea of the plaintiff under O. IX, r. 
3. Ths sontention apparsa to be sound and 
is borne out by the facta and sireamstatises 
of the ease, On assount of his oll age ths 
case of the plaintiff was lookad after by his 
son, Ram Rashya Singh, and hi» am muthtear 
Lashmi Prasad, under a duly registered 
power of-attorney. The plaint was duly 
signed and verified by the am-mukhtear, 
Laehmi Prasad, for the plainliff, The vakao 
lainama filed on behalf of the plaintiff was 
also exacated by Lach ni Prasal —Iteontaios 
the namas of a number of Pleaders of the 
Arrah Sar; but at the tima of filing the 
plaint and the cakalatagma the Plsader 
Moulvi Abdul Az/z only &3ssep:ed tha vaka-. 
lainanı and made tha n3ssssary endorse. 
mant. On the 23rd May, the date of tha 
hearing of the suit, the Azer? of the plainte 
iff's witnasses was filed under the sigaatare 
of tha said Plasa lor Moalvi Abdal ia'z This 
gentleman ia alao very old osiag of aboat 80 
years of aga and was on those daya obsery 
ing the ramsan fast. He left the Qourt & 
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10-30 a.m. and, the. case till then was not 
taken up, It was taken up ai 11-26 a, M. ab 
the order-shest shows.  Laehmi Prasad, the 
muthidar of the plaintiff, and Ram Baohya 
Singh, bis (pstitioner’s) aon were both present 
in the tjles room and were also the witnesses 
on behalf of the plaintiff: The plaintiff's witness 
went into the box. As Pleader Moulvi Abdul 
Aziz had left the Court, Laehmi Prasad and 
Ram Raehya Singh wanted RaiJang Bahadur, 
Pleader, who happened to be presant in 
Court, to appear and examine the witnesses 
in the case whish was heard ex parte. No 
fresh vakalainama was filed, and on behalf 
of the plaintiffit was urged that the stamp 
vendor was not available solatein the day. 
This 6xplanation has not bsen accepted by 
the Munsif. The nameof Rai Jang Baha- 
dur, however, happened to be in the body 
of the: vzkalatnama along with the names 
of several other Pleaders ofthe Bar. The 
plaintiff'a am. mukhtear asked Rai Jang Baha- 
due to ast on his behalf as Pleader, and Hai 
Jang Bahadur did give his consent. Hae 
then wanted permission of the Court to sign 
the vakalatnama which had already been filed. 
This prayer made on behalf of the plaintiff 
for Rai-Jang 'Bahadur to sign the vakalainama 
' was refused, and the learned Munsif passed 
the. following order:— ` 
“Pleader of the plaintiff does not appear, 

. The suit is dismissed for defaul}, There is 
no one to examine the witness-in-chief, Time 
11-27,” 

Now, on behalf of the plaintiff it is 


urged in this Court that the order of 
the Munif is wholly without jurisdietion, 
illegal and irregular. . It is said that 


he had no power to refuse Rai Jang 
Bahadur to aesept the vakalainama. and 
sign the same. This contention appears to 
me to be borne by: the law and the 
authorities. on thesabjest; O, III, r. 4 (1) 
of. the Code of Civil Procedure requires : 

" The appointment of a Pleaderto make 
or do apy appearance, application or aet 
for any pérson shall be id writing, and 
shall: be signed by such person, by his 
resognised agent or by some other person 
duly anthorised by power-of-attorney to act 
in this behalf. ” 

- This rule was eomplied with, inasmuch 
as there was a written vakalainama filed 
on behalf of the plaintiff as executed by 
bis 'am-mukh$ear under a registered power: 
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of-attorney, This vakalatnama was accepted. 
by Monlyi Abdul Azis and was already 
fled in Court. Rai Jang Bahadur was also 
thera on the 2jjas; the am-mukhtear and the- 
plaintiffs son engaged him as the Pleader 
and he aseepted the same. His name 
being already in the :0kalaínama he waa 


‘competent to sign the sume in aecordanca. 


with the rules preseribed by the High Court.. 
Formerly, it was held in some eases that 
even the signature of the Pleader is not. 
essential, provided his name isin the body. 
of it. However, in 1914 the Oslentta High, 
Court (whish is followed by this Court) 
prescribed the rules on the subject: vide 
Chapter Xi, r. 46 of the General Rules 
and Cireular Orders, Clause (b) of the 
rule requires that, 

'A Pleader accepting a rakalatnama 
purporting to be exesuted by his elient in 
person is bound to satisfy himself that it 
was so executed. When it purports to be 
executed by athird rarty,on behalf of his 
elient, he is bound to assertain that such 
person has been duly empowered by the 
elient to appoint a Vakil, and has himself 
executed the vakalatnama." 

Clause (c) requires thaf, 

"No Vakil.or Pleader sball receive a 
vakalainama from any person other than 
the party himself, or his resognizsd agent, 
or & person duly authorized by power-of- 
attorney to set in this behalf, or his ser- 

vant or relation or a Pisader or Vakil or 
mukhtear specislly authorized in writing in 
that behalf.” 

Clause (e) says that, 

“When 'a vakalainama is filed by a Vakil 
or Pleader, he shall endorse on the- back 
of it the date of aeseptanoe, the name of 
the person from whom it is reeeived, and; 
if such. perron ia neither the slient himself 
nor a Vakil, Pleader, or mukhtear, shall 
state the presise nature of the ELLA 
with date of that person," 

' Olàuse (f) says :— 

“A vakalatnama whieh bas been filed 
in Court may be subsequently ascepted by 
& Vakil or Pleader whose name appears in 
the vakalatnama at the time when it was 
first filed: in the ease of suoh subsequent 
ascoptanee, an endorsement shall be made 
as in the gass of the first accoptance.'' 

I have. considered all the authorities eited- 
by the Munsif on the subject, namely,, 
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Shama FProsad Ghoss v. Taki Mwullik (1), 
Jogesh Ohandra Gupta, Inthe matter of (2) 
and Mohesh Ohindra Addy +. Panchu Mudale 
(3). Asto the recognized practies upon the 
Subjeet, referenea may be made to 19 
‘Oaloutta Weekly Notes xxv (25), XXVI (26) 
Notes. This has been referred to in the sas 
o£ Mohesh Ohandra Addy v. Panchu Mudali (8), 
In Two Pleadsrs, In the matter of (4) if was 
observed by a Spesial Baneh of this Court 
that the Court can only objest to a Pleader 
‘appearing in a ease when he ' doss not somply 
with the aforesaid rule on the subjeet of 
the asceptanes of vikalainama, that is to 
say, when the Pleader doas not sign the 
vakalainama and reesrd the endorsement 
required by clauces (e) and (f) of r. 46 of 
Obapter XI of the General Rules and 
/Qireular Orders. The Pleader in the present 
‘ease, Rai Jang Bahadur, was ready to make 
the necessary endorsement. The Munaif 
refased it only on the ground that a fresh 
-vakalatnama was not filed and the vakalatnama 
already filed was not sufficient, The refusal 
‘was against the express provisions in r. Xf) 
whioh gaya, 

“A vakalatnama whieh has been filed in 
Court may be subsequently ascepted by a 
‘Vakil or Pleader whose name appears in 
the vakalatnama at the time when first filed ; 
in the.eace of sneh subsequent acseptanse an 
endorsement shall be made as in the case 
of the first aesoptanse ” 

The argument advanced by ‘the learned 
Munsif appears to ba very ingenious indeed. 
‘He says, 

" He did not appoint him his Vakil from 
before. He . appointed Rai Babu Jang 
Bahadur orally. Hedid not appoint him to 
be bis Vakil by vakalainama. At the time 
he exesnted his -vakalatnama he intended to 
appoint as his Vakil only the parson or 
persons of whom he took or he intended to 
take signatures. -At the time of appointing 
Mr. Abdul Azz as his Vakil he had’ no 
intention to appoint any other Vakil, He 
only gets signature of the Vakil whom he 


(1°50, WIN, 816. 
(2) 33 Ind. Cas. 831; 20 O. W, N. 283; 17 Or. LIJ. 


191, 
43) A Ind. Cas, 896; 20 ©, W. N, 287; 28 O, L, J, 
297; 43 C. 884, 

(4) 41 ind. Cas, 328; 2 P. D. J. 259 ab p. 261; 1 P. 
L. Wy-483; (1977) Pat, 217; 18 Or, L, J, 808, 
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eppoiuta at-the time of exesnting vakilate 
hama." 

We are not here to investigate into tha 
intentions of the parties. The fact is Ghat 
names of various Pleaders insluding that of 
Rai Jang Bahadar were in tho vakcalaínama, 
and obviously it was with a view to got tho 
asceptanse of auy of the Pleaders whose 
names appeared in the vakalatnama when an 
emergeney would arise, The names of other 
Pleadera than the one who was engaged and 
acsepted at the time are only mentioned 
with a view to obviate the necessity of 
filing a fresh eatalatnama, else thera way 
no meaning in eneambering the vakalainama 
by putting down a number of Pleadera’ 
names if when subsequently in appointing 
the Pleaders named in the vakalatnama fresh 
vikalainamas wore neeessary, Bat we are 
releved from going into the intention of 
the parties in tho casa when the rule 
expressly says that a vakalainama onse filed 
in Court may ba subsequently aseepted by 
a Vakil or Pleader whose name appears in 
the vakalainama. The Cour: has only to 
ses whether the name of the Pleader pro- 
posed to be appointed appears in 
vakalainama or not, and if his name does 
appear then the Pleader is entitled to sign 
the vakalatnama and appear and act in the 
ease. 

Again, apart from the question whether 
Rai Jang Bahadur eould or could not be 
permitted to sign the vakalainama in question, 
there was no default on behalf of the 
plaintiff when there wasa duly authorized 
agent with a registered power-of-attorney, 
present in Court with his witness, and the 
order dismissing the suit was bad in law: 
O. IIl of the Code of Civil Procedure, 
This agent had signed and verified the 
plaint; had.appointed Vakils-and.was-looking: 
after the ease. The Munsif conld have, 
with his assistanse, examined ths witness 
whish would “Hava taken only & few 
minutes, or: should ‘have udjourned the «ase 
as it was taken up so late in the day, instead 
of disposing of it at ‘11-27 A. W., partisu. 
larly- when the plaintiff's Pleader had s 
hari -and sft the Oourt at 10.304. M 
The plaintiff -only wahted- to nea the Reoird 
of Right and to examine only one witness, 
The z:8l of the Mansit does not rest there. 
While hearing the applicatidn for setting . 
aside -the order-of dismissal under Q. IX, ~ 


the 
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r. 4, two witnesses were examined on 
bebalf of the plaintiff, namely, Lashmi 
Prasad, am-muhhtear, and Moulvi Abdul 
Aziz, Pleader, who was engaged originally to 
act in tbe ease. Naturally the evidence-in- 
ehief was very short, but the eross examina: 
tion was by the Munsif himself, as nobody 
appeared to oppose the application, and 
that appears to hg too searching and inordi- 
nate, and the judgment rejecting the re- 
hearing petition also appears to be preity 
long. The learned Mansif seeus to bave 
been carried away in this case from the 
beginning to the end more from vindieating 
his own view of the technieal point as to 
the right of a Pleader signing the vahalot- 
nama already filed in Oourt than from the 
justica of the case, He would have been 
well-advised had he reserved this point for 
& more appropriate ease. In any view the 
discretion used in this sass by the Munsif 
both in dismissing the cuit and not restoring 
it was rot proper. 

The result is that I set aside the order 
of the Munsif under O., [X, r. 4, and restore 
the ease to its original file to be disposed of 
in accordance with lew. 

B. D. 

Rule made absolute, 


OALOUTTA HIGH COURT. 
APPEAL noe APPELLATE Decrees No. 485 oF 
1908. - 


* Desember 8, 1904. - T 


Present : — Mr. Justice Brett. 
JOGESH CHANDRA ROY — PLAINTIFF — 
iiie 


ANNODA OHARAN "OHOUDHURY— 
DELANDANT RESPONDENT. 
Cess Act (IX B, C, of 1880), ss. 4, 41, sub-s. (8)— 
Decet whether recoverable from tenante paying rent in 


kind 
“There is nothing in law to prevent a landlord 


from, recoverin 


of lands held by them on rents payable in kind, 


Appeal against a decree of the Snub. 
ordinate, Judge, First Court, Chittagong, 
dated the llith of Dasamber 1902, modifying 


cesses from his tenants in the case - 


that of the Munsif, Patiya, Third Oourt 
dated the 24th of June 1901. 

Babu Hari Bhusan Mukeriee, for the Appel- 
lant. 

JUDGMENT.—This appeal arises out of a 
anit brought by the plaintiff appellant for 
arrears of rent of three plots of land, 
Money-rent was claimed in respect of two 
of the plots and ren$ in kind in respeat 
of the third. There was alao a slaim for the 
usual sesses, 

The Court of first instance desreed the 
entira claim but on appeal the lower Appellate 
Court has modified the desree of the Court 
of first instance by disallowing the elaim 
for eesses in respeat of the plot of. land 
for whioh rent was claimed in kind. The 
Subordinate Judge gives as his reason for 
disallowing that part of the elaim for 
ceases that there is no provision in the law 
for the peyment of cesses when rent is 
payable in kind and there is no proof on 
behalf of the plaintiff of any agreement to pay 
snah seases, 

On betalf of the appellant itis eor tended 
that the Subordinate Judge is in error in 
supposing that the law does not sontem nlate 
that cesses shonild be paid by the tenants 
in the cases of lands beld on rents pays ble 
in kind. The contention is, in my opinion, 
corrsct. Seetion 41 of the Oess Aat clearly 
provides that the cess is peyable in respeet 
of all lands held by a cultivating rasyat and 
sub-clause (3) of that sestion lays down the 
amount of cesses whieh the ratyaé is boond 
io pay. The Subordinate Judge was possibly 
unaware of the rules provided for the levy 
of cesses in respeet of rents payable in kird, 
end his attention is, therefore, invited to 
the explanation given u’der sestion 4 of 
the Oesa Ast, B, C.of 1860, in the edition 
of the Ast published by the Board of Revenue, 
with the Boards Rules attached. In my 
opinion, the Subordinate Judge is in error 
in disallowirg the elaim of the plaintiff 
for the tenanta’ share of the cesses on the 
plot of land paying rent in kind and J, 
therefore, set aside the judgment and desree 
of the Subordinate Judge on this point 
and restcre the judgment and decree of the 
Mnunsif. 

As no one appears on the other eide 
to eontest the appeal, I make no order as 
to soste, 


B.N. Decree set aside. 
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PATNA HIGH OOURT. 
Privy Oovxor, Appear No, 10 or 1921. | 
July 5, 1922. 
Present :—8Bir Dawson Miller, KT., 
Ohief Justice, and Justiee Sir B. K, 
Mrllick, Kr. 
BISHUN PRASAD SINGH AvD OTHERS 
— DEFENDANTS PETITIONERS 
versus 
. NARSINGH DAS.—PraixTIFF— ÜPPostTE 


Parry, 
r (wil Procedure Code (Act V of 1908), s. 110—Appeal 
to His Majesty in Cowncil—Suit to set aside transfer 
as not justified by necessity—Necessity for sale of part 
A transferred property established —Appeal, valuation 


Where in a suit to set aside a transfer of property 
made by a Hindu widow on the ground that it was 
not justified by legal necessity, the Court finds that 
the transfer was justified only to the extent ofa 
certain sum for which there was necessity, the value 
of the appeal to His Majesty in Oouncil ie the value 
of that part of the transferred property whose sale 
is not found to be for legal necessity, and if the 
value of the same be less than Rs. 10,000 leave tc 
appeal will not be granted. 


Applisation, nader sestion 110 of the 
Oivil Proaedure Code, against the decision of 
Mr. Justise Das and Mr, Jostioo Ross, in First 
Appeal No. 4 of 1918, dated the 4th January 
1921. 

Mr, Sunder Tall for Mr. Bimala Charan 
Sinha, for the Petitioners. 

Mesers. D. N. Singh, Ragho Prasad and 
Kaslaspal?, for the Opposite Party. 


JUDGMENT. 

Minter, O. J, — This is an application for 
leave to appsal to His Majesty in Counsil 
from a decision of this Court, dated the 4th 
January last. 

The apolicants are the defendanta in the 
suit, The defendants elaimed the property 
under asale made to their father by the 
grandmother: of the present plaintiff. The 
plaintiff is the reversioner of the estate of the 
grandfather after the life-interest of his 
grandmother and her daughter. 

The lower Oourt awarded a decree in 
favour of the plaintiff on the ground that 
the transfer made: by the grandmother 
was not justified by legal neeessity, On 
appeal to this Court that decision was 
varied, the Oourt finding that out of a 
total sum of Rs. 9,800, the purshase priee, 
‘Rs, 1,412 was justified by legal neeessity. 
at the time of the transfer. Tha Oonurt 
aesordingly varied the desree of the Trial 
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Court by ordering that! tho" plaintiff's title 
to the property in question should be daelared 
and that ha should resa ver nosaganion thereof 
unnn condition that he first paid to the 
defendante Ras. 1,412 with interest from the 
date of the decree. From that desision the 
defendants seek leave to appeal to His Majes- 
ty in Connoil. 

So far as the deeisiom appealed from iz 
conserned, it was one of afirmanca and 
decided upon questions of fact and no 
question of law ariaas, It is contended, 
however, by the defandanta that the Oourt 
having come to the conolasion that the 
sala of the vroperty was jnatified to the 
extent of Re, 1,419 for whish there was 
neesasity on tha part of the family at that 
time, the Court rught to have ordered 
that there was valid transfer of the prope 
erty, at all events to the extent of rather 
more than a third of the property, and, 
therefore, instead of setting aside the sale 
ought to have confirmed the sale of A pro- 
portionate’ part of the property. It ap 
pears that for many years it has been the 
practise in such eases, where a portion of 
the purehase price is shown to have been 
justified by legal necessity, to set aside the 
sale upon payment by the plaintiff of that 
portion. Even if.this question might pos- 
sibly be considered a subatantial question 
of law, it.is not nesessary to deside - ib in 
the present ange, for, assuming that the 
defendants wera entitled to that proportion 
of the property which Ra. 1,214 bears to 
Re. 3,800, the value of their appeal would not 
come up to the statutory requirements. The 
value of .the whole property is said to be 
Re. 10.000. Therefore, if the defendant 
should be successful on the point of law in 
their appeal to His Majesty in Oouneil, the 
result would be that they would only resover 
property ofthe value of a slightly more than 
a third of Rs. 10,000 instead of its cash 
equivalent, For these reasona, it does. not 
appear to methat this is a proper ease in whieh 
to grant leave to appeal to His Majesty in 
Couneil. 

The respondent is entitled to ecats ; : hearing 
fee iva gold mohurs. 

Mouuttox, J.—I agrea. 

wW. Qa, A. 

Apovlieation dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
. COURT. | 
Bxcosp Civiu Arrgat No. 224 or 1921. 

March 27, 1922. — 
l * Freient s— Mr, Batten, J. C. 
: ANMAMSINGH—DEFENDANT--ÀPPELLANT 
po fersquà 
Seth GOPALDAS— Devanpaxt— 
RERPOMDERT. l 
"Civil Procedure Code (Act V of 1908), s. 99—~ 

Witness, deposition of, not signed by Judge—Trial, 

whether vitiated—Ir regularity—Re-trial, whether should 

be ordered. 


‘The mere fact that the deposition of a witness is 
not signed by the Judge who recorded it, would 
not vitiate the trial of the suit. The omission to 
sign is an irregularity merely, and, so long as there 
is no doubt whatever that the deposition wasg 
recorded by the Judge, section 99 of the Civil 
Procedure Code does not afford ground’ for a new 
trial, | 

Appeal from s decree of the Distriet 
judge, Hoshangabad, in Civil Appeal No. 


171 of 1920, dated the 9th February 1921, - 


Mr. S8, O. Dutt Ohowdhry, for the Appel. 
lant. , 
- Mr. K. V. Deoskar, for the Respondent: 


JUDGMBENT;— The first ground of appeal 
is to the effest that the plaintiff has not 
proved that the former tenant died without 
heirs. The plaintiff asserted that the former 
tenant died without heirs, and the plaint- 
ifi’a pleading cn this point was not con: 
tradieted by the defendant who in faet 
admitted that he believed it to be true. 

As to the sesond ground, it eertainly lay 
upon the appellant to prove that he was a 
tenant. He was not recorded as a tenant 
ánd the landlord did not admit that he was 
a tenant and it was for him fo prove it, 
The question whether he has proved it is a 
different .matter. I¢ was argued that it 
was proved by the jamaband:, The Patwari 
who made the entry in the jamabandi says 
that he made it on information given by the 
appellant. it wasadmitted that the appel- 
lant: was in possession, but @8 sub-tenans of 
Kanhaiyalal and not as tenant, : This ground 
of appeal, therefore, fails. 

As tó thé third ground of appealthe Expert 
evidense is not rebutted -by aby expert 
evidensa to the sontrary, and I do ‘not ste 
any reason why the lower Courts should ‘riot 
haye.rélied vpoan it. It is pointed ont that 
the deposition of the Expert in Handwriting 
ig not signed by the Munsif, though it ia 
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signed by the Expert. ‘his, however, does 
not'vitiate the trial. It is an ‘irregularity 
and, under secticn 99, Civil Prosedure Ocde, 
does not afford a ground for a re-tria), einee 
there is no doubt whatever that the deposi» 
tion was recorded by the Munzif, 

The fourth and fth grounds of appeal 
simply attaek the desision upon questions 
of fact arrived at by the lower Appellate 
Conrt and do not afford a ground for inter- 
ference in second appeal, . 

. The appeal is dismissed with eosts, 

Wa O-A. : 

. Appeal dismisted, 


CALCUTTA HIGH COURT. 

‘APPEAL FROM APPELLATE Decraxz No, 1719 

or 1919, 
March 3, 1922, | 
Present —Mr, Justiee Newbould, and 
Mr. Justico Panton. . 
KUMUD KANTA CHAKRABURTTY— 
PLAINTI ¥¥—A PPELLANT 
tersus 
E. BIGNOLD, MANAGER, COURT or 
WARDS, MYMENSINGH —DtzrsxpANt-— 
RESPONDENT, 

Trespass, civil—Unlawful entry, if essential~ Force, 
use of, to trespasser, „without giving opportunity to 
withiraw peaceably~—Oause of action—Assault— Slight 
push— Damages. ; l 


Under the Civil Law, unlawful entry is not dh 
essential element of trespass. [p. 666, colk: 1,7 

A trespasser, before force is used to ejeét him, 
even such force as a slight push, must always be 
given an opportunity of withdrawing peaceably 
notwithstanding the fact that the trespass ig 
committed in a pisce where a notice forbidding 
entry is stuck up,[p..666, col, 2.] 

Where a trespasser. without ‘being given, an 
opportunity of withdrawing peaceably is given s 
slight push, whereby he suffers neither in :persoh 
nor in reputátion, he “has a causó of actioh owing 
to the infringement: of &^civil right but ia not 
éntitled to more than hominal - damages, (p. 666, 
cols. i & 2.) 


Appeal against a decree of the Xecond Addi. 
tional Distrist Judge; Mymensingh, dated 
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the 26th of May 1919, modifying that of tlie 
Subordinate Judge, First Court at Mymen- 
gingb, dated the 29th of January 1919, 

FAOTS appear from the judgment, 

Babn Sarat Ohandra Ray Ohaudury (with 
him Babus Kali Kinkar Ohakraburity, Birendra 
Kumar De and Jatindra Nath Sanyal), for 
the Arppellant.—The law of eivil (respass 
is the same in the ease of a Railway rro: 
perty as in the ease of individual property. 
Reads seetion 122 of the Railways Ast and 
Halebury’s Laws of England, Vclume 27, 
paragraphs 1492, 1495, My entry was not un- 
lawful as I was there on invitation. There i: 
no civil trespass unless the entry was unlaw- 
ful. 
llth Edition, rage 328, Ha!sbury's Laws of 
England, Volume 23, paragraphe: 14t7.£8, 
If thero was an entry by license there ean be 
no eivil or common law trespass. 

[Nzwzovtp, J.—But if a man abuses an 
authority given him by the law, he becomes 
a trespssser db initio. See Sie Carpenters’ 
case (1) ]. 

The case of a trespasser ab insiso is differ- 
ent. If I enter upon another’s land by 
leave and lisense, I ean under no eircum- 
stances be made liable for oivil trespass. If 
I sommitted any cffenee | might be liable for 
that. From the Sis Oarpenters’ case (1) it is 
clear that there is a distinetion between 
authority of law and private authority. 
There is no trespass ab initio by abuse of 
private authority. Hefers to Pollock on Torts, 
10th Edition, page 413. 

(NkwsourLb, J.— Assuming that you are a 


trespasser, how does that justify the assault? T 


That ia my second point. lf I was there 
unlawfully no body has a right to use 
- physical force and drive me out without 
requesting me to leave. See Halsbnrys! Laws 
of England, Volume 27, paragraph 1505, 
Volume 23, puragraph 1488. mM 

Then comes the most important quea- 


tion, the question of damages. Reads 
Rataplal on Torts, 6th Edition, page 
178, Indermaur’s Common Law, lith 


Edition, page 461. Special damage need 
not be proved in a ease of assault, So that 
there is no justification for giving me only 
nominal damages. Lastly, there is no reason 
why I should not be entitled to my fall 
costs. I have sueeeeded on the merits and 


(1) (1610) t 8m, L, C. (11th Ed.) 182; 8 Coke 146a; 
7 Ti K. B. 695. : 
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the lower Appellate Oourt has exersised nn 
ünsound diseretion in not ‘allowing me my 
full costs. Refers to Justin Hull v. Paull (2). 

Mr. Langford James,Counsel (with him Babu 
Ambicapada Ohaudhury), for the Respondent. 
— Having regard to the findings arrived at 
by the lower Appellate Conrt it cannot be 
seriously argued that the plaintiff was not a 
trespasser. The entry of the plaintiff need 
not be unlawful from the beginning. Even 
if unlawful entry were an essential element 
of irespase, the plaintiff has nothing to 
complain, for the finding of the final Court 
of fast amounts to a finding that his entry on 
the Railway property was unlawful from the 
beginning. As the plaintiff was a trespasser 
the a:ssult, if any, was jastifiable. Sea 
Pratab Doji v. Bombay Baroda and Osniral 
India Railway Oo, (3). Then on the question 
of the amount of damages, as the plaintiff has 
neither suffered in peraon nor in reputation, 
he has only a teehnical cause ofaction owing to 
an infringement of a civil right which eans3d 
him no real damage. Under the circumstances 
the plaintiff ean elaim nothing beyond nominal 
damages, 

In the oross-objeetion my sontention is that 
there was no causs of aetion even in the 
teshnical sense. Mueh has been made of the 
fact that there was no request to leave, but 
the fact that there was a notiee prohibiting 
trespars, was sulfieien& to render any sueh 
request to withdraw unnesessary. On tke 
question of costs also, my submission is that 
as the defendant eneeeeded in redueing the 
major portion of the damages slaimed, he 
should have been given his full costs. 

Babu Sarat Ohandra Ray Choudhury re- 


‘plied. 


JUDGMENT,— This appeal arises out of 
what has rightly been deseribed by the 
learned’ Counsel for the’ respondent as a 
storm in a tea eup. The plaintiff and the 
defendant are two gentlemen residing at 
Mymensingh. On the 15th July 1917 the 
first train from Mymensingh to Netrokona 
was run across a newly erected bridge. On 
the evening of that day the plaintiff and 
defendant were both on the embankment 
leading to this bridge. Tha defendant was 
aesompanied by two ladies. The plaintiff 
passed in front of those ladies not noticing 


(2) 58 Ind, Cas. 421; 240. W, N, 852. - 
“(8)1 B; 52; 1 Ind. Dec; Deo. (8.8.} 84, : 
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that they were there, The plaintiff’s eonduct 
caused annoyanse to the ladies and the 
defendant did not realize that the plaintiff's 
rudeness was unintentional. The defendant 
bad authority from the Agent of the Rail. 
way Company to remove trespassers from 
that place and he went and gave the plaint. 
iff a: slight push. He did not go through 
the formality of asking the plaintiff to go 
and -waiting for his refusal before using 
physiesl foree, On these finding the lower 
Appellate Court has awarded the plaintiff 
damages amounting to 5 rupees. These 
findings must be accapted in seeond appeal, 
and on these findings we think that the 
lower Court wes perfestly right. 

It is contended that these findines are 
insuffisient for holding that the plaintiff was 
a trespasser, With that we cannot agree. 
The ‘plaintiff's case on this irsua is based 
on the fasts that there was an implied 
permission .to the publie to go to the 
quarters of one Mr. Mookerjee which was 
on the Railway land. Bat it is found that 
there sould be no reasonable slaim on the 
part of the plaintiff that he had the right 
to take the route he did, It is strongly 
contended that either under seation !92 of 
the Railways Aet or under the Oivil Law 
there ean be no trespass without an unlawful 
entry. We are unable to ascept this pro 
position of Jaw. Seetion 122 of the Railways 
Act bas no application to the present ease. 
Section 142 defines a spesifie sriminal 
offenea and has no bearing whatever on 
the rights of an occupier of land to eject 
trespassers therefrom. But even if unlaw- 
fol entry were an ersential element of trespass 
the finding we have just quoted amounts 
to a finding that the entry on this part 
of the Railway property was unlawful, that 
is to say, without the eonsent of the Railway 
Authorities. 

An regards damages we think that on 
these findings itis absurd to eontend that 
tbe plaintiff has a claim to anything beyond 
nominal damages. He has eertainly not suf. 
fered in person, and although the learned 
Subordinate Judge who tried the case in 
the first instance took a more favourable 
view of the plaintiff's case and held that 
be was not a trespasser yet he did not 
find tbe plaintiff suffered any loss of reputa. 
tion, The cazo isone in whieh the plaintiff 
has sause of astion owing to infringement of 
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civil right but in which no real damage has 
been caused to him. 

Tbe last point taken in this appeal was tho 
question of sosta. Certain English cases were 
cited and also the desision of this Court—Justin 
Hull v. Paull (2). This is a case of the Origi- 
nal Side of this Court, The prastiee in the 
Mauffusil is that eoats should depend on tha 
result of the case and it is usual when the 
suit partly sueceeds for proportionate, eosts 
to be given, The important difference 
b^tween cares in England and on the 
Original Side of this Oourt and easesin the 
Muffasil is that in eases in the Mu'fasil costs 
are much more direetly proportionate to the 
amount elaimed. In the present case we 
are unable to hold that the laar ed 
Distriet Judge. in following the  vsual 
practise in granting costs exercised an un- 
sound diseretion., 

‘In the cross-objection it is urged. that 
the mere fact that there was a noties for- 
bidding trespass at the pleca where the 
plaintiff wae, was snflicient- to render any, 
request to withdraw . unnecessary. That 
contention we are unable to accept. Before 
foree is used even sueh slight force as in 
the present ease a trepasser must always 
be given an opportunity of withdrawing 
peaseably. It is further contended in cross. 
objeetion that the defendant should have 
been given full costs in the lower Appellate 
Court as be suesseded in redueing the 
damages awarded from Rs. 700 to Ha, 5, 
But for the same reason as we have rejeeted 
the appellant’s contention as regards costa we 
reject the defendant's alao. 

We acsordingly dismiss the appeal and 
disallow the erosa objestion, As both parties 
failed before us we mika no order as to eostg 
in this Court. 

RN, E, 

Appeal dismissed, 
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MADRAS HIGH COURT. 
OiviL APPEAL No, 377 or 1919. 
August 31, 1921. 
Present :—Mr. Justige Oldfield and 
Mr. Justice Hamessm. 
S, N. RAGHUNATHASWAMI IYENGAR 
AND OTHERS— DEFENDANTS—À PPELLANTS 

tersus 

S, GOFAUJ RAO amp orseRs—PLAINTIYFA 
—H ESPON DE «TS. 

Civil Procedure Code (Act V of 1908), s. 50, O. XXI 
— May apply,’ meaning of—Death of party defendant 
after decree and before execution sale— Legal represen- 
tative not brought on record—S8ale, whether nullity 
w Suit on mortgagee—Pursne' mortgagee impleaded as 
defendant--Compromise decree—Puisne mortgagee, 
whether “*judgment-dedtor.” 


The words ‘may apply’ in section 50, Civil Pro. 
cedure Code, are equivalent to ‘shall apply’, for, 
except in the sense that the decree-holder may, if 
he chooses, drop execution altogether, there is no 
option left to him and it is imperative on him to 
follow the procedure enjoined by the section if he 
desires further execution, [p. 669, col, 1.) 


Proceedings taken in execution of a decree with- 
_ out the legal representatives of & deceased judg- 
ment-debtor being brought on the record are void 
and do not amount to a mere irregularity, and, if 
the proceedings have culminated in a gale, the sale 
is altogether void and is a nullity and need not be 
set aside, for this purpose no distinction can he 
drawn between the case of a judgment-debtor’s 
death before the order for sale is passed and the 
case of a death after the order. [p. 669, col, 2; p, 670, 
col, 1.] 


Malkarjun v. Narhari, 95 B. 387; 5 0. W. N. 10; 10 
M. L. J. 865; 27 I. A. 216; 7 Sar. P. C. J. 739; 2 Bom, 
L. B. 927 (P. C.), Sheo Prasad v, Hira Lal, 12 A. 440 
(F. BJ); A. W. N. (1890) 108; 6 Ind. Dec, (N. s ) 1026, 
Abdur Rahman v. Shankar Dat, 17 A, 189; A. W. N. 
(1695) 85; 8 Ind. Deo. (N. 3 ) 429, Aba v. Dhondu Bat, 
19 B. 276; 10 Ind. Dec. (N, 8.) 157, Ramasami áyyan- 
- gar v, Bagirathi Ammal, 6 M. 180; 2 Ind. Deo. (w, s.) 
404, Krishnayya v. Unnissa Begam, 15 M. 399; 5 Ind, 
Dec. (*.&., 680, Narayana Kothan v. Kaliana- 
aundarom Pillai, 19 M. 219; 6 Ind. Deo. (N. s.) 868, 
Muhammad Rafi v, Muhammad Askari, 37 Ind Cas, 
498; ) P. L. J. 261; 8 P, L. W. 890, Seshagiri Row v, 
Tangaluri Jagannadham, 82 Ind Cas. 891; 39 M. 1031; 
19 M.L. T. 98, Sri Krishnasawmy Iyengar v. Soori- 
kuiti Ganapathy Iyer, 68 Ind, Cas, 908; 1921) M. W. 
N. 894; 14 L. W. 688, Ganpat Lal v, Bindbasini Prashad 
Narayan Singh, 56 Ind Cas. 274; 89 M, L. J. 108; 18 A. 
L, J. & 6; (1-20) M. W. N. 882; 12 L. W., 59; 2 U, P. L, 
R. (P. C.) 108; 24 O. W, N. 954; 47 I, A. 01; 28 M. L, 
mp, 880,:47 O. 924 (P. OC), Net Lall Sahoo v. Sheikh 
Kareem Bua, 28 O. 688; 12 Ind, Dec. (N. 8 ) 456, Bepin 
Behari Bera v. Shasht Bhushan Datta, 22 Ind. Cas 95; 
'18 ©. W. N. 766; 15 ©. L.J 62%, Jagadish Bhatta. 
charjee v. Bama Sundari Dasya, 51 Ind. Cas, 972; 28 
O.W. N. 608; 29 C. L. J. 41), Rukmin v. Jodha Singh, 
19 Ind. Cas. 120, distinguished and explained. 

Groves v. Adméinistrator.General, of Bengal, 22 M. 
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119, 8 M. L. J, 288; 8 Ind. Dec, (Nn. a) 84 and 
Samandan Karkat Edathil Rayarappan Nambiar v, 
Malkkandi Aketh Mayan, 28 Ind. Cas. 251; 26 M, L. 
J, 2^7, followed. 

Khiaraj Mal v. Daim, 82 O 296 at p. 315; 2 A. L, 
J. 71,10. 1]. J. 5684; 7 Bom. L R. 1; 90. W.N 201; 
821. A. 28, 8 Sar. P.O J 784 :P.O.^, Rashidun-nissa 
v. Muhammad Ismail Khan, 3 Ind. Cas. 8604; 81 A, 472, 
130€ W. N. 1182; 10 C, L.J 818; 6 À. L. J. 872; 11 
Bom. L R.1225;6 M. L. 7.279; 19 M, L. J. 681; 26 
I. A 108(P.C. and Pasumarti Paytdanna v. Ganti 
Lakshminarasamma, 29 lud Cas 314; 88 M. 1076 at 
p. 1680; 28 M. L. J. 525, referred to. 

Section 50, Civil Procedure Code, covers all appli. 
Erg in execution even after attachment. [p. 669, 
col, 1. 

Vuppu Sitaramayya v. Minchula Gopalakrishnamma, 
53 Ind. Cas. 267; 48 M. 67; !0 L. W. 190: 37 M L.J, 
216; (1919; M. W. N, 668 and Raghunath Das v, 
Sundar Das Khetri, 24 Ind. Oss. 304; 1914) M, W. 
N. 747; 42 C. 72; 41 I. A, 251 18 C. W. N. 1058; I L, 
W. 567; 27 M. L. J. 150; 16 M. L. T. 888; 16 Bom. L, 
R. 814, 20 O. L. J. 655; 18 A. L, J. 164 (P.O), 
distinguished. 

Ina suit by a first mortgagee impleading the 
puisne mortgagee as party defendant the latter filed 
& statement stating that he had no objection to 
the passing of a decree and praying that the balance 
remaining, after selling the property and paying the 
plaintiff, might be applied towards his mortgage. 
The plaintiff and other defendants filed a compro. 
mise petition in terms whereof & deoree was passed. 
The puisne mortgagee, who was, however, not remov- 
ed from the record died after decree. In dne 
course the mortgage decree was executed and pro- 
perties sold without the representatives of the 
deceased puisne mortgagee being brought on record, 
In the present suit by the heirs of the puisne mort. 
gagee to enforce their mortgege : 

Held, (1) that the puisne mortgagee was a judg. 
ment-debtor in the prior suit; [p. 669, col, J.] 

(2) that the mortgage security was. not extin. 
guished as the sale in execution of the decree in the 
prior suit was a nullity. [p, 669, col. 1.] 


Appeal against a desree of the Court 
of the Temporary Subordinate Judge, 
Salem, in Original Suit No. 9 of 1919, 


FAOTS. appear from the judgment. 

Messrs, T. Rungachariar and N, O. Vijia. 
raghava Chariar, for the Appellants,—-The 
plaintifi’s mortgage security had been extingu. 
ished by the deeree in Original Suit No, 11 
of 1£98 and the exeeution proceedings therein 
which culminated in the sale. Aiyasawmi, 
the puiene mortgagee in that suit, was 
only a po forma defendant and is not a 
judgment debtor. It was not necessary to 
bring his legal representatives on the 
reeord. 

The sale is not a nullity. The failure to 
bring on record legal representatives is only 
an irregularity which makes the sale yoidable, 
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Bebides the sále has.not béen set aside 
within the limitation period. Sse Malkarjun 
v. Narhari (1), Sheo Prasad v. Hira Lal (2), 
Abdur Hahman v. Shankar Dat (3), Aba v. 
Dhondu Bai (4) and Krishnayya v. Unnissa 
Begam (5). 

Megara, T. Narasimha Iyengar and ‘A. 
Ganesha Aiyar, forthe Respondents.—Aiya- 
sawmi, the puisue mortgagee, was not virtually 
a party to the deeree in the prior suit, 

- The sale -in the prior suit was an absolute 
nullity &s.it was held without bringing on 
resord the legal representatives of Aiyasawmi, 
It is not an irregularity. Groves v. Adminis- 
íraior- General of Bengal (6) and Samandan 
Karkat Edathil Rayaroppan Nambiar v. 
Malikandi Aketh Mayan ‘7). 

' JUDGMENT. 

Obprizip, J.—1 agree with the judgment 
about to be delivered and have nothing to 
add to it. 

. RawzsAM, J.—The suit out of whish 
this appeal arires was brought on tha foot 
of a mortgage-deed dated 8rd November 1896 
for the reeovery of the mortgage amount, by 
sin arsignee from the heir of the mortgagee, 
Ayyasami Pillai. 
the mortgage was extinguished by reason of 
the desree in Original Suit No i1 of 1838 
and the proceedings in its exeaution. That suit 
was based on a .prior mortgage dated 17th 
Marah ‘1896, and Ayyaswami was the &th 
defendant therein. In his written statement 
(Hxbibit V O) he stated that he bad no ob- 
jestion to the passing of a deeree and prayed 
that the balanee, after sellingthe property 
and paying off the &mount due to the plaint- 
iff, might be paid towards his mortgage. 
The other defendants in that sase originally 
contested the enit but afterwards filed a 
eompromice petition (Exhibit C) by whieh 
the ainount to be deereed was determined and 
a eomproriise desree (Exhibit D) was. passed. 
The learned Vakil for the respondent argued 


- (1) 26 B.887; 50. W. N. 10; 10M. L, J. 868; 27 I 
A. 216; 7 Sari P. ©. J. 789; 2 Bom. L. KR. 927 iP. 0.). 

(2) 18 A; 440 (EF, B.); A. W, N. (1890) 108; 6 Ind, 
Dec. (x. 8.) 1026. 


(8) 17 A. 162; A W. N. (1895) 85; 8 Ind. Deo. 


(N.s. 429, 
(4) 19 B. 276; 10 Ind. Dec. (N. a.) 187. 
(5) 15 M. 399; 6 Ind, Dec, (N. 8.) 680. 
(6) 22 M. 119,8 M. L. J, 288; 8 Ind, Deo, (N. &) 


84. 
17) 281 Ind. Cas. 51; 26 M. LJ. 201. 
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The main defence is that 
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that Ayyasami was not a party to that 
decree, 1 eannot agree to this contention. 
His name appears in the cause title of the 
deeres and the Court was not even asked 
to strike hia name out of the reeord. The 
suit sannotb be regarded as still pending so 
far as he is soucerned nor can it be‘ said 
that it was dismissed as against him. it 
follows, therefore, that the deeree direeting 
the sale of the properties without reserviug 
his right (8. e.,) free of his mortgage [ Vide 
Sri Gopal v. Pirihi Singh (8)] -is a desrea 
affeeting him and is binding on him. If 
duly executed it ought to extinguish his 
mortgage, 

The property was sold on the 9th July 
1904 (Exhibit VII) sometime befora the 
sale, 2. €, on 6th April 1904, Ayyasami died 
and his Je gal representatives were not brought 
on record. in these eireumstances, the Sub- 
ordinate Judge held that the sale eould not 
affeat hie interest, It is contended for the 
appellant that Ayyasami was a pro forma de- 
fondant and sannot be regarded asa judg. 
mont-debtor and it was not nesessary that 
his legal representatives should ba brought 
on the resord. This contention is inconsist- 
ent with the main plea that he was a party 
to the decree and his mortgage was, there- 
fore, extinguished. A seeond mortgagee 
when implesded in a first mortgagee’s suit is 
nota pro forma defendant. He san redeem the 
earlier mortgage by paying up the deeree 
amount at any time before the sale. He 
can apply to set aside the sale under O. XXT, 
rf. 89 or 90. He ean apply that the balanse 
of the sale proeoeds after discharging the 
prior mortgagee’s dues may be paid to him, 
Though it is true that, what was mortgaged 
to the plaintiff in that suit was the mort: 
gagor's property as it stood on 17th Mareh 


‘18:6 and, therefore, the plaintiff sould not 


get the'propérty sold free of subsequent 
ensumbranses ; the plaintiff could do thia 
only by a properly constituted suit and 
proceedings i in exeeution, 7, ¢., by impleading 
the puisne mortgagee or his reprasentativer, 
and the interest of the mortgagor whish the 
prior mortgagee would . then be entitled to 
sell may be said to somprize, at-the time 
of the sale, the interest of the subsequent 


(8) 24 A, 4293, 4 Bom, L, R. 82.6.0, W. N. ‘889; 
29 L A. 118; 8 far; P. U, J, 208 (P, ©). — 
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mortgagees and the mortgagor’s equity of 
redemption, I am, therefore, of opinion that 
Ayyatami was a judgment debtor in Original 
Suit No. 11 of 1£98, 

It is next contended. that the sale ie not 
& nullity. It is said (1) that the proceed- 
ings in the execution of a mortgage-deoree 
after the order for sala is passed (and the 
proseedings in the execution of a money-deeree 
after the order for attachment is made) 
are administrative, and (2) that the irregu- 
larity in not bringing the legal representatives 
of the judgment-debtor on the resord will 
only make the sale voidable and as it has 
not been set aside within thirty days of the 
sale (Art. 166, Limitation Act) or within 
one year (Art. 12) the sale stands, not being 
a nullity. It may be that some proeeedings 
in exesution after an order. for sale is made 
do not amount to' "determination of any 
question within sestion 47 of the Code of 
Civil Prosedure, 190987? so as to amount to 
a decree, for the purpose of being appealed 
against {sea Sivagamt Acht v, Subrohmania 
Ayyar (9)] and may be said to be "ad- 
ministrative” as opposed to “adjudicating” 
in tbe sense that they do not adjudicate 
a right bat earry ont some prior order but 


they are nonetheless judicial proseedings - 


inthe sense that they are proseedings of a 
Oourt of justise and not of an exeautive 
authority and if nof. legally earried out, may 
be materially defective. This leads me to 
the next question as to the nature and 
effect of the defect in the proseedings. 
Section 59 of the Civil Procedure Code 
(sorrespondivg to sestion 234 of "the old 
Code) lays down that "where a judgment. 
debtor dies before the desree has been fully 
satisfied the holder of the decree may apply 
tio the Court whieh passed it to exeeute 
ihe same against the legal representative 
of the deceased.” It is obvious that the 
word ‘may’ inthis sestion is equivalent to 
‘shall,’ for except in the sense that the 
decree holder may, if he choses, drop the 
exesution altogether there is no option left to 
him and it is imperative on him to fcllow the 
prosedure enjoined by the section, if he desires 
further execation. As it is opposed to all 
notions of justice to allow legal proceadings 
to be taken agains} an estate without there 
being some person in ths reeord to represent 
the estate, ons would suppose that such 
(9) 27 M. 259; 14 M. L. J. 57. 
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proeeedings in  exeeution taken without 
having the legal representatives of a deceased 
judgment debtor on the record are void 
and do not amount to a mere irregularity. 
It is diffisult to soe how, for this purpose, 
any distination ean be drawn between the 
case of a judgment-debtor’s death before 
the order for sale is passed and the cass of & 
death after the order. The estate has to be 
represented on the resord by some one 
interested in watching the prosesdings until 
the sale is confirmed. I will now examine 
the sases on the point. 

The ease of Malkar un v, Narhari (1) 
was very mueh relied on for the appellants 
but, in my opinior, does not help them. In 
that case the procedure laid down by the 
Code was followed. “An applisation was made 
to bring the legal representatives of the 
deceased judgment-debtor on the reeord. 
The Court reseived the application and did 
issue notiee to the party named as the heir. 
He .contended that he was not the right 
person, but the Court, having recsived his 
protest decided that he was the right person, 
and so proceeded with the exesution. In 
go doing the Court was exereising its juris. 
distion. It madea sad mistake, it is true: 
but a Court has jurisdiction to decide wrong 
as well as right" (Lord Hobhonse at page 
347). These observations do not apply to 
the case now before us, The prosedure laid 
down by the Code was not followed in this 
ease. This is not, therefore, the ease of an 
erroneous desision, ruling or oexersiss of 
diseretion of the Judge in a matter in whieh 
the Court had jurisdietion. I think that 
the intereste of Aiyasami was not represanted 
in law or in fast in the proceedings in 
exesution after 6th April 1904 and the sale 
of the property, so far as his interest was 
sought to he affeeted by it, wae, therefore, 
without jurisdiction and null and void (vide 
Khiaraymal v. Daim (10) whieh is a sase 
of the decree being itself void]. But there 
is no substance in the distinction that, when 
the decre» was duly ohtained against the 
decaased judgment-debtor, the sale in exe. 
eution after a desree withont the heir of the 
jadgment debtor properly on the resord is 
not a nullity. This is slear from the case 
of Rashéid-un-nissa v. Muhammad Ismail 

(10) 32 C. 296 at p. 315; 2 AL, J. 7l 1 0. L.J. 
584,7 Bom. L R. 1; 9C. W. N. 201; 82 1, A, 23 8 
Sar, P. C. J., 134 (P. 0. 


4) 
670 
RAGBUNATHASWANI IYENGAR t, GOPAUL R40, 


Khan (11i) vide alao Pasumarts Payidanna 
v. Ganti Lakshminarasamma (12) where it 
was held that execution proseedings ob: 
tained against a minor legal representative 
òf a deceased judgment-debtor without his 
being represented by a proper guardian 
ad litem are void. A fortiori, a sale in 
execution carried out against a dead person 
(or no person) is void and should bə 
regarded & nullity and has not got to be 
set aside. It seams to me that the desisions 
of Indian High Courts prior to Rashid- 
un-nissa v. Muhammad Ismail Khan (11) i.e, 
(a) those in favour of the appellant sush as 
Sheo Prasad v. Rira Lal (2) and Abdur 
. Rahman v. Shankar Dat (8) whioh merely 
follows it, (b) Aba v. Dhondu Bai (4) whieh, 
while seeming to disapprove of  Sheo 
Prasad v. Hira Lal (2) are bared finally on 
grounds not quite clear and (b) decisions 
like Ramasami Ayyangar v. Bagirathi Ammal 
(13) and Krishnayye v, Unnisza Begam 
(5), (where Shephard, J, said that it 
was nota sase of mére irregularity but the 
learned Jujgea in Letters Patent Appeal 
described the defect, ss a material irregu- 
larity causing substantial injury), which are 
rightly commented on by Mr. Hangaohari, 
the learned Vakil for the appellants, as 
ineonelusive, are not of much value. Bat 
the other Madras decisions eited before us 
viz., Groves v. Administrator-General of Bengal 
(6) and Samandan Karkat Edaihil Rayarap- 
pan Nambiar v. Malikands Aheth Mayan (7) 
are desidedly against the appellants. The 
language of the learned Judges in these cases 
is clear and unambiguous. I agree with 
the remarks of Boddam, J. in Groves v. 
Administrator- General of Bengal (6) where he 
disagrees with Sheo Prasad v. Hira Lal (2). 
It is said that Art. 12 of the Limitation Act 
was nob sonsidered in those oases as- the 
matter arose in execution and not in 2 
separate suit, On the view taken by their 
Lordships in those 03863, vt2, that the sale 
was a nullity, no such question sould arise, 
T may add that, if the sale in pursuanee 
of an order for sale | against the 
judgment-debtor (when living) is not a 
nullity but only voidable, as sontended by the 

(11) 3 Ind, Cas. £64; 81 A. 472; 18 0. W, N. 1182; 
19 C. L, J. 818; 6 A. L. J. 822; 11 Bom. L. R. 1225; 


B M. L. T. 279, 19 M. L. J, 681: 86 I. A, 168(P.O.). 
(12, 29 Ind. Cas. 914; 28 M, 1076 at p. 1080; 28 M, 


, 4 526. ; 
; (18) 6 M, 180; 2 Ind. Dov, (x, 5.) 404, 
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appellants any attampt to set aside the sale 
must bs made in exeeution and not by a 
regular suit and no oecasion for the applies- 
tion of Art. 12 can arise, The eases ‘in 
Narayana Kothan v, Kaltanasundaram Pillai 
(14) [which Boddam, J., deseribed in Groves 
v. Admtnistrator-Oeneral of Bengal (6) as 
supporting his view], Muhammad Rafi v. 
Muhammad Askari (15), Sechagir? Row v. 
Tangaluré Jagannadham (18), (Sri Krishna- 
sawmy Iyengar v. Soorthuttt Ganapathy Iyer 
(17)] and Ganpat Lal v, Bindbastaz 
Prashad Narayan Singh (18) are not eases of 
the judgmen-debtor’s death and need not 
be eonsidered, As to the cases dasided in 
Oalontta, in Net Lall Sahoo v. Shethh Kareem 
Buz (19) the heirs were parties to the pro- 
seedings in oxeeution, In Bepin Behart Bera 


' v, Shashi Bhushan Datta (20) thesale was a 


sale under the Publis Damands Recovery Aot 
of the Bengal Oode and may perhaps ba 
distinguished on that ground. But it must be 
admitted that the manner in which the: 
Madras eases were referred to at page 768 
supports the appellants. So far aq the refer-- 
ence to Groves v. Admtnistrator-General of 
Bengal (6) ia concerned, I would observe with: 
great deferense to the eminent Judges that: 
decided Bepin Behari Bera v. Shashi Bhushan 
Datta (20) that, though Boddam, J. ooneludea: 
saying that the sale should be sət aside, there' 
in no doubt as to what the learned Judge: 
meant (vide pages128— 1925) tis, that the sale 
should be deelared void. In Jagadish Bhuttae 
charjee v, Rama Sundari Dasya (21) (ease of 
a money-desree) Riehardson, J. merely follows 
Sheo Prasad v. Hira Lal (2), Aba v. Dhondy 
Bai (4), Net Lall Sahoo v. Sheikh Kareem 
Bua (19) and Shamsnl Huda, J, was eontent 
to follow Bepin Behari Bera v,  Shasht. 
Bhushan Datta (20). The decision in 
Rukmin v. Jodha Singh (22) might be also 


(14) 19 M. 219; 6 Ind, Dec. (N. 8.) 868. 
(15) 87 Ind. Cas. 433; 1P.L. J. 261; 3 P. L, W. 
9 


0. 

(16) 32 Ind. Cas. 891; 39 M, 1031; 19 M, L. T. 99. 
d 68 Ind, Cas, 908; (1921) M. W, N. 894; 14 L 

, 638. 

(18) 56 Ind. Cas, 274; 89 M. L, J. 103; 18 A. L. J. 
555; (1920) M. W. N. 883; 12 L. W. 59; 2 U, P. L. R 
(P.O) 103; 24 O. W, N. 954; 47 L A, 91; 28 M, L. T, 
830; 47 C. 024 P. C. 

(19) 28 C. 686; 12 Ind. Dec. (N. s ) 456, 

(20) 22 Ind. Cas. 05; 18 0. W. N. 766; 18 C. L. J, 


628. 
zi 51 Ind. Cana. 072; 23 C. W.N: 603; 29 C, L, J ' 
(22) 19 Ind, Cas, 120, 
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described as ineonelusiva but for the manner 
in wbish Malkarjun v. Narhart (1) was disting- 
uished by the 1 arned Judges. In my opinion, 
the saso; in Malkarjun v. Nirhar¢ (1) might 
have been distinguished onthe ground that 
ig was not, whereas the oase before their 
Lordships is, a casa of nullity. 

' The distinstion made between an application 
for attachment and an applieation for sale 
in Vuppa Svtaramayya v, Minchula Gopala- 
krishnamma (23) in the course of 
applying the deeision in Raghunath Das 
v, Sundar 
on O. KAT, r, 22) eannot help the appel. 
lants. The application thera was made 
against the judgment-debtor himself and no 


question arose as to the effec; of section | 


50, Civil: Procedure Code, whish would or. 
tainly cover even all applisations in execution 
after attachment. I, therefora, hold that 
the execution of the decree in Original Suit 
No. il of 1838 not being earried ont so as 
to affect Aiyyasami’s interest, his mortgage 
is not extinguished, 

The only other question is whether the 
payment of Es. 240 on 15th February 1904 is 
true. The evidenca is all one way and I 
accept the finding of the Oourt below. The 
suit is, therefore, not barred. ut 

In the, result, the appeal fails’ and is 
dismissed with sosta. 

There js a memorandum of objeations by 
the p'aintiff. Is objecta tothose portions 
of the judgment and deeree. which diraet 
that the plaintiff should exesute an indemnity 
bond for Rs. 3,775 to be answerable to 
the revyersioners of Ayyasami on the death 
of the Sth defendant. The reversioners 
are not parties to the suit, I do: not 
think that the directions for the benefit 


of the absentee reversioners is justified. - 


I agree with the plaintiff's contention and 
allow his cross-objeetions with -eosts and 
direct that clause (3) of the deoree should be 
deleted, 

Time for redemption is extended to 28th 
February 1922, 

M. C. P, 


Appeal dismissed, 
(23) 58 Ind. Cas, 257; 43 M. 67; 10L, W. 190; 37 
M, L. J. 216; (1919) M. W. N. 568, 
(24) 24Ind. Cas, 804; (1914) M. W, N. 747; 42 0. 
72; 41 I. A. 261; 18 0, W.N. 1058; 1 L, W, 567; 27 
O L.J, 558; 18 Á, L.J 164 (P. 0.) 
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LOWER BURMA CHIEF GDURT. 
Fisgsr Crvin APPEAL No. 185 or 4920, 
February 13, 1222. 

Present :— Mr. Justica Pratt and 
Mr. Justice Duekworth. 

MAUNG TUN YIN-— PLAINTIFF — APPELLANT 
veraus 
MA SEIN YIN AND orAERS— DEFANDANTE— 


RESPONDE.TS, 

Res judicata, rule of, application of— Proceedings 
for grant of Letters of Administration Finding as 
to title to property—Finding, whether res judicata, in, 
subsequeut suit to establish title—Probate and Ad. 
ministration Act (V of 1881), s. 88, meaning of, 


In applying the rule of res judicata Courts should 
be influenced by no technical considerations, but by 
matters of substance within the limits applied by 
p^ p. 672, col. 2.] 

eoparsan Singh v. Ramnandan Prashad Sin 

Ind, Cas. 914; 43 O, 604; 14 A. L. J. 466; d wW 
M. W. N. 419; 20 M. L. T. 1; 8:L. W, 644 31 M.L. J 
Th 48 1. A. 01 n? C.), referred to. Us 

n & proceeding for grant of Letters of Adminis. 
tration, the question before the Court ig she of 
representation to the estate and not of distribution 
and itis only for the purpose of determining: the 
question of representation that the Court ig called 
upon to decide whether the applicant is entitled to 
the whole or any part of the estate of the deceased 
within the meaning of section 21 of the Probate and 
Administration Act, and such finding is not res 
judicata in a suit in which the qnestion of title to 
the‘ properties has to be determined. [p. 672, col. 1.] 

Ma Tok v Ma Thi, * Ind. Cas. 719; 5 L, B. R. 7S8 and 
Magbul Shah Ahmad v, Muhammad Azmat, 48 Ind 
Oas. 128 49 P, R. 1918; 24 P. W, R, 1918; 4d P. L, R 
191^, followed. ; p 

Section 88 of the Probate and Administration Aot 
is merely a rule of procedure and does not lay down 
that proceedings under the Act shall become or bo 
deemed to be a suit. [p, 673, col 1.] 

Kalyanchand Lalchand v. Sitadai Dhanasa, 28 Ind 
Cas, 326; 38 B, 800; 16 Bom L, R. 5, not followed, 


First appeal against the judgment 
by t Pini co Amherst, a 
r. Lentaigne (with him Mr. J. A. 
o, for the Rip Maing 
r. May Oung (with him Mr. Ø 
Respondent No, 1, ii 


JUDGMENT., 

Pratt, J.— Plaintiff, Maung Ton Yin 
sued for the administration of the estate of 
his deceased step mother, Ma Nyein Me 
elaiming that he and the seaond and third 
defendants were the sole heirs of the deseased 
The District Court fonnd that the suit wae 
res judtcuta by reason of the proseedings 
in Suit No. 19 of 1919 ‘of the same 
Oourt, wherein Letters of Ad ministration to 
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the estate of Ma Nyein Me were granted 
` to Ma Sein Yin. In the proseedings under 
sestion 83 ofthe Probate and Administration 
Ast the Court found, after raeording evi- 
dense, that the present plaintiff-appellant had 
no right of inheritanee to Ma Nyein Me’s 
estate. 

The only point. for decision is, therefore, 
whether t e plaintiff's right to inherit must 
be sonsidered to be res iudicata in view of the 
deeision in Suit No. 19 of 1919. 

In Ma lok v. Ma Thi (1) a Beneh of this 
Court pointed out that findings of faet 
arrived at ineases of application for Letters 
of Administration would not operate as res 
judicata in suita for administration or 
possession of property. 

The learned District Judge apparently 
was of opinion that this finding was merely 
an obiter dictum, but a perusal of the judg- 
ment of this case makes it alear that tha 
Bench deelined to go into a question of 
adoption i in an appeal from an order granting 
Letters of Administration, on the ground that 
gueh a question sould subsequently be fought 
over ngain in a regular suit, 

Thé finding on the question of res udtcata 
was, therefore, necessary for the deeision of 
the appeal and cannot be brashed aside as 
an obiter dictum. It was arrived at after a. 
eobsiderátion of the rulings on the subjaet. 
and it was pointed out that no desisions to the 
sontrary were sited, 

In Maabul. Shah Ahmad v. Muhammad. 
Asmat (2), desided, in 1918, a Bensh of 
Purjab Ohief Court taking the same view held | 
that in a proceeding for grant of Letters of | 
Administration the question before the Court: 
is one of representation to the estate and 
not of distribution, and it was only for the 
purpose of détermining the question of. 
representation that the Court was salled upon 
to deside: whetber the applisant would be: 
entitled to.the whole or any part of. the 


estate-of the deséased within the meaning. 


of section 23 of the Probate and Adminiatra- 
tion Aet, and that ‘such a finding was not 
res judicata in a ‘snit in whieh the question 
of title to‘ the properties had” to 


entire Barebmbnh, 


(1) 3 1nd: Oas. 719; 6 L. B. B, 78. 


(2) 48 Iud. Cas. 723} 49 P, R. 1919; 34 P. W, B. 
1918; 46 P, L. B. 1918, 
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Sheorarsan Singh v. Ramnandan Prashad 
Singh (3) is quoted as an authority for the 
opposite view, but does not appear to be so 
in reality. In that ease their Lordships of 
the Privy Oouneil laid down that the 
application of the rule of res -udicata by the 
Courts in India should be influenced by no 
teshnieal sonsiderations, but by matter of 
substance within the limits applied by law. 
This is sound eommon sense. The appliea- 
tion of this prinsiple would not seem to 
justify a finding that the question desided 
in the Letters of Administration proseeding 
in the present easa was res judicata in the 
subsequent administration suit, 

in the Calsutta ease above sited tha 
District Court granted Probate of a Will 
and the desision was affirmed by the High 
Court on appeal. 

The appellants, therefore, sued for a 
declaration that they were next reversioners 
to the estate ascording to the Hindu Law. 
in the case of an intestaey, and as sueh entitl- 
ed to obtain revoeation of Probate. 

The Judieisl] Committee without deciding 
the question of res judicata held that the suit 
was nok maintainable. 

The Bombay ease of Kalyanchand Laichand 


v. Sitabat Dhanasa (4), whieh is in favour of 


the Distrist Court's view, was also a Probate 
matter, À Will had been held not: ‘proved and: 
Probate refused. In a suit brought by the 
widow of the deseased for resovery of the prop» 
6riy from the exeeutors under the Will a Full 
Beneh held that the judgment in the Probate 
proceeding operated as res jud:eaía between 
the parties under sestion 84 of the Probate: 
and Administration Aet and section 11 of the- 
Civil Prosedure Code. | 

The ground for the finding was that asi 
contentious Probate proceedings must take 
the form of a suit, they constitute a suit with- 
in the meaning of seetion 11 of the Civil 
Procedure Oode, 

This is to my mind a dangerous doctrine: 
Seetion 83 of tha Probate and Administra. 
tation Ast says that in any. ease where- 


. there is contention the proceeding shall. take 
he. 
determined.. With: this desision I am’ in | 


i 


as nearly as possible the form of a suit 


(3) 38 "Ind. Cas, 914; 43 O, 694; 14 A. L. i: 469; 20 . 


OCW. N. 738/18 Bom, L. B, 397, 23 0. L.J., 621; 
. (1916) 1 M, W. N: 419; 20 M. L. T. 1; 8L. W, 544; 


$1 M.L. J. 77; 43 I: A. 91 (P: O.). 
(4) 23 Ind, Cas, 325; 38 B. 309; 16 Bom. L. R. 6, 
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astording to the provisions of tha Oole of 
Civil Prosedure in whish the petitioner 
shall bs the plaintiff, and the person, who 
may have appeared to oppose the grant, shall 
be the defendant. 

The seation says the proseedings shall 
take the form of a suit, whish seems to be 
merely a rule of procedure; it does not say 
the proceedings shall besome or be deemed to 
be a suit. 

.In the Districs Court there wore no less 
than four elaimants or aets of claimants to 
letters in the present matangga, 

It i» an arguable thesis th:t, on the 
sirat latter of the law, the misesllanaovs 
proseedings under the Prohate and Adminis- 
tration Act should have been converted into 
four suit. 

In a case of this description regard 
must ba had to the formality of the 
preceedings in the matter of the applications 
for Letters. 

Although the matters at issue were ape 
parently well understood, no issues were 
astually framed and no formal issues wera 
drawn up. 

It is admitted that plaintiff Tun Yon 
waa asteo-son of the deseased. The D atrict 
Court found that he had forfeited his right 
to inherit by his unfilial conduct, although 
there was no allegation to this effect in the 
pleadings. 

The parties confined themselves almost 
entirely to proving their right to obtainLatters 
as heira and made practically no effort to 
rebut their opponents’ «ease. Under the 
sireumstanees, it would be unjust todeelare 
that the parties are debarred from proving 
their right to inherit in a regular suit. 

1 would set aside the finding ofthe Dietrist 
Court on the preliminary issue and the 
deeree dismissing the sui: and remand the 
guit for disposal on ita merits. 

Costs of this appeal to be borna by the 
estate. 

-Duccworts, J.—1 coneur, 


` Y. Ce A, P 
; , Suit. remanded. 
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MADRAS HIGH COURT. 
Civic Appeat No. 184 or 1920. 
feptember 8, 1921. = 
Present; —M t, Justice Oldfied and 
Mr. 4ustiso Ramosam. 
P.S., NARAYANA AIYAR —DrnBERNDANT— 
APPELLANT 


- 


versus 
BIYARI BIVI alias KATHUN BIVÍ AND 
OTHERS —PrtAINTIFFS — RESPONDENTS, 

Civil. Procedure Code (Act V of 1908), s. 64—Decree 
passed on award pending attachment, whether votd-- 
Muhammadan Law ~ Lien for unpaid dower on husband's 
property in possession of wife—Lien, mature and 
extent of. i 


A decree embodying an arbitration award and 
passed pending an attachment is not a private 
transfer which can be treated as void under section 
64, Civil Procedure Code, [p. 674, col. 2.] 

Qurban Ali v. Ashraf Ali, 4 A. 219; A, W, N. (1882) 
17; 2 Ind. Dec. .N s.) 840 and Kast Visvanatha 
Chettiar v. Ramaswami Athitha Nadar, 48 Ind. Cas. 
193: 85 M.L. J. 441; 8 L. W.682; 24 M. L.T, 477, 
referred £o. 

The lien of & divorced Muhammadan wife or widow 
for unpaid dower attaches her to her husband's 
property in her possession. Nolien exists during 
the ponere of the marriage relation, [p. 076, 
col. |, 

Abi Dhunimsa Bibi v. Muhammad Fathi Uddin, 44 
Ind Cas 293; 4L M 1026; 28 M. L. T. 78; (1918) M.- 
W, N. 248; 85 M. L, J. 463, referred to. 


Appeal against a desree of. tha Court 
of the ‘Temporary Subordinate Judge, 
Madura, in Original Suit No. 14 of. 1915, 
(Original Suit No 111 of 1917 on the file of 
tha Court of the Subordinate Judge, Madura.) 


The Advoca'e General inatrusted: by 
Masara. Brightwell and Morseby, for the 
Appellants. 


Me. K. Rajah Acyar (with him Messra. K. 8. 
Vaikuntam Aiyar and M, Krishna Bharati), 
for the Resvondent, 

. JCDGMENT, —The decision — appealed 
against gives plaintiffia eharge for two lakhs 
of rupees on the properties purehased by third 
defendant, appe'lant ata sale held in execuc 
tion of fir-t defendant's money-decree against 
2nd dsfendant, after the dismissal of plain 

iff’a elaim. 

The nature and extent of plaintiff's right 
over the properties depends on the effeet 
of a series of transactions originating in the 
liability of 2nd defendant, her husband, 
for mahar settled at £ 22,500 when their 
marriage took plaea in 1884, This liability 
is referred to in Exhibita E and: F and is not 
disputed befora us, although those documents 
are not registered and may not aífest. the 


874 


NARATANA AlYaR ©, BiYARI BIYI, 


security for its satisfaetion, to which they 
refer. This attempt to provide sesurity was 
due fo second defendant besoming indebted; 
and in 1909 he further gave Exhibit A under- 
taking (1) to re-pay to plaintiff a loan taken 
for the dissharge of his debts, within five 
years from the insome of the properties, 
whieh had fallen to him as his share under 
the partition, Exhibit G, and (2) to sell 
her at the end of. five years those proper- 
ties for. two lakhs of the mahar debt or 
to give her. posseasion thereof apparently 
ás.sesurity. for that sum, This document 
also wüs unregistered and, therefore, was 
valid- -ouly -as an agreement ‘to sell; - On this 
the losn: was, as Exhibit H series and K 
show, advanced ; but nothing was dong in 
pursuanee of the provision for sale or delivery 
and on the 11th December 1914 the prop- 
erties were attacked by Ist defendant. Sécond 
defendant, however, in defianse of his obliga- 
tions under Exhibit A and the attaahment 
gava a lease for three years, Exhibit B, 
for an advanced rent:of Rs. " 506 to P. W. 
No. I and another; and this was followed with- 
in two. months bya reference on tbe part 
of plaintiff and 2nd defendant to arbitrators 
of the differenees, whish,. ascording tc the 
muchilika’ Exhibit J, had arisen . between 
them,.the arbitration ending in an- award 
. Hxhibit Jil whieh was madea decree of 
Oonrt,: Exhibit.. J-3.. It'is with tha. effset 


^ of Exhibit J.3 that wa are eoncerned, ita 


ternis being that (1) 2nd defendant should 
' within one month exesnte a sale.deed convey. 
ing to plaintiff the properties referred to in 
Eixhübit- Aor that in: sane of his default 
‘he Court should exesute one on his behalf, 
(2) he should borrow Rs.. 7,500 from plaint- 
iff,.re-pay the lezsee under Exhibit. B the 
amount reseived from him and then put 
^ plaintiff, in possession of the properties: whieb, 
: until he:did eo, should be eharged with two 

lakhs of rupees for her benefit. and (3)he 
~ .should re-psy the plaintiff within two years 
another amount already DOEFO UR on 8& pro. 


note. t Y 


In pursuanee of this, the ER Exhibit B, 
“was. terminated and plaintiff alleges.that lia 
: was put in possession of the properties, her 
< .elaim: was made and dismissed, and third 
' -defendant parchased, at the sale, which follow» 
"ed, :In her suit plaintiff asked generally for a 
deeree: vacating the order on her: elaim and 
^. deelaring -that-the propertios were. nob liable 
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to be sold. But the lower Court refused 
the latter relief on the ground that she had 
not perfected her right by ‘obtaining a 
sale-deed and it is not suggested on her 
behalf that this refusal was: wrong. The 
question is only whether the lower Court 
was entitled to grant her a charge’ for two 
lakhs on the property. 

Tha eharge it allowed was not crea"ed 
by Exhibit A whish was unregistered, 
and, therefore, it must be supported, if at 
all, as created by Exhibit J:3. That 
deeree was, however, passed efter the attach- 
ment’ of the property; and it is argued 
with referenes to sestion 64, Civil Procedura 
‘Ocde, that, as the award, which it embodied, 
resulted from the consent of plaintiff and 
9nd defendant to a referonse to arbitration 
it must be regarded ‘as a private transfer 
of the property attaehed or, consistently 
with plaintiff's case of “an interest in it and 
as void agsinst third defendant's elaim, 
whieh ‘is enforeeable under the attachment, 
It is not necessary to eonsidér whether a 
desroee embodying : an' award san be -£o 
regarded, in ease itis proved that ‘the re- 
ference to arbitration was collusive and the 
whole proeeedings a devise to invest a private 
arrangement tetween the: parties with the 
appearanse of a' publie ‘adjudication, For, 
the learned > prastitioners who ' appear -for 
third defendant, have expressly disélainied 
any intention to attack the lower Court's 
finding' that the contrary was the ease; 
‘And then ins ascordancs with. Qurban Ali 
v. Ashrof Als (1) and ‘Kast Visvanatha Okettiat 
v, Ramaswami “Athitha Nadar (2). the former 
being a 'deeision of a: Full Boneh, ‘and pro. 
seeding on ‘general “princlêle, not on any ‘of. 
the particular facts -before the Court, we 
must hold: that a deeree.sush as Exhibit: 
J.3 whieh embodied: an: award is not a 
private transfer, -whioh ean be nee Ss 
void under section 64,..-. .. 2., . 

Plaintiff bas, however, still to establish 
that the eharge she is-elaiming . is. created 
by Exhibit J-3. The lower Court held that 
she did-so ‘on. the ground that, as her 
claim to two lakhs, as part of her Mahar 
was in fact acsompanied by possession of the 


AD 4 A. 219, A, W. N, (1882) 17; 2 Ind. Deo. (N. &.) 


uc 48 Ind, Cas, 128; 86 M, L. J, 441,8 L, W, 682; 
44 M, lu, A. S77, 
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suit properties, she had under Muhammadan 
Law.a lien on them and a right to retain 
possession until that makar debt was dis- 
charged. Ik referred in support of this to 
Malla's Prineiples of Muhammadan Law, Ath 
Edition, Rr. 206, 207 and before us, the 
dictum of Seshagiri Aiyar, J., in Abi Dhunim- 
sa Bibi v, Muhammad Fathi Uddin (3) 
that “Muhammadan wife hasa lien over the 
property of her husband in her posssssion 
for unpaid dower,” has been relied on. Bu} 
this contention rests on a misapprehension, due 
perhaps to indiseriminate use by the learned 
author. and the learned Judge just referred 
to, of the term "wife" to denote both a 
divoreed wife and a widow, since the law 
recognises sush a lien as that now claimed 
in both of these cases. Wa have not, how. 
ever, heen shown that the right of the wife 
to a lien before the marriage is dissolved, is 
resognized by any authority; and in fast the 
context of the learned Judge’s dictum 
with its reference to “the estate of the 
deceased husband’: and two eases, in which 
only a widow’s possession of such an estate 
wae in question, shows that he had no sueh 
extension of this well-defined doetrine, as 
plaintiff requires,in mind. This failing; if is 
-necessary to sonsider her slaim, as itis put 
. forward before us, with direct reference to 
the terms of Exhibit J.3., 

One term relied on provides that' ' defend- 


ant: (here 2nd defendant) shall after paying ` 


the lessees and redeeming the lease, put the 
plaintiff in possession of the properties 
eovered by if and till then the properties 
shall be under a mortgage eharge for 
Ra. 2,00,000."" This is the only provision for 
charge and in fast the decree directs else- 
where as regards the mahar generally that 
plaintiff is entitled to it during 2nd defend- 
ant's lifetime only when he pays it of hia 
own accord, and it is, therefore, on this 
term if it all, that plaintiff can suseeed. 
Reading as it stands, it provides for a eharge 
to continue ovly until plaintiff is given 
possession, as she was shortly after Exhibit 
J.3 was passed; and, if so, it -bad ceased 
to be operative before the present suit 
began'andno elaim to relief therein ean be 
founded ‘onit. Plaintiff, however, contends 
that the words ‘till then eover, not only 


` (8) 44 Ind; Cas. 293; 41° M. 1096, 23 M, D. T. 18; 
(1018) M; W. N, 246/86 M, I; J, 468, 


the eontingonsy specified i in their immediata 
context, but also tha performanca ` of the 
other obligation imposed on 2nd defendant 
in the preseding portion of the decree, the 
exesution within a month of a sale.dead and 
farther that this interpretation is in agord. 
anse with the award in the terms of whish 
the decras is. drawn up. The answer is, 
firstly, that the words: till then," can most 
naturally be read in econnestion with ‘tha 
contingeney, the transfer of possession referred 
to in the distinst slause in which they 
s'and, and that after that transfer, when 
plaintiff would bain enjoyment of. the prop- 
erty, the right to a charge would ba useless, 
sinse ib would not assist her to obtain per- 
formanse of 2nd defendant's remaining obli- 
gation, the giving of a sale-deed, her remedy 
by exesution being available. And, seoondly, 
although it is irae, that for some purpose, 
which is obseure, Exhibit J.2, the award, 
provides in elause 9 (5) in accardánés with 
plaintiff's sontention for a sharga.‘ ‘for a 
period extending from this day to tha 
date of the sompletion of tha gaid sale" we are 
not at libsrty to import tho3a words into 
a desree whish is easily intalligible ' in itself 
and without them, - which’ was pissed at 
plaintifs own instanca against whish she 
did not appeal and which had basome final 
in ita present form ‘before 3ra” defendant 
mide his purehase. 

Ths grounds, on which plaintiff claims A 
sharge, being, unsustainable, the appaal must 
be allowed and her suit must be dismi sed with 
eosts in both Courts. 

M. C. P, 

Appeal lalowed, 


‘LAHORE HIGH COURT, 
SgcoNp O1vit Apprat No. 1665 ov 1921. 
January 25, 1922, ; 
Present: —Mr, Justico Martineau. . 
GANGA RAM —PLAINTIFF — ÀPPELLANT l 
versus 
"Tur MUNICIPAL COMMITTEES, 
AMRITSAR, THROUGA HARI KISHEN. sah 


Daraxoant—Ruspoxvent, 

Punjab Municipal Act (TIE of 1911), es, 8 (18), 172. 
103— "Street" what is -Lane looked after ‘by mahalle- - 
dars but accessible to public, «whether street-—Come 
mittee; refusal of, ‘to allow projection over such sang 
—Jurisdiction of Civit Court to interfere, 
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A-lane which is accessible to the public, whether 
pernianently or temporarily, is a ‘street’ within the 
. meaning of the definition contained in section 8 (13) 
of the Punjab Municipal Act, 

The fact that the arrangements for lighting and 
clearing thelane are made by the mahalladars at 
their expenses, and that the lane is cemented by 
them, is not material; nor the fact that the 
onahalladars have a right to close the lane to the 
public, if, as a matter of fact, the publio have 
never been' prevented by any physical obstruction 
from entering it. 

A Municipal Committee has full power to with- 
hold permission for the building of a structure that 
will project over a street, and a Civil Court has no 
jurisdiction to interfere in such a matter. 

Section 193 of the Punjab Municipal Act refers 
only: to buildings to be erected on private properly 
and has noapplication toa structure that projects 
over astreet, - 

Municipal Committee of Delhi v, Devi Sahat, 62 
P R? 1007; 105 P.L. B, 1908; 147 P. W. R. 1907; 
relied upon, f 


Seeond appeal from a desree of the 
Diatriet Judge, Amritsar, dated ihe leth 
‘June 1921, reversing that of the Mursif, 
First Clase; Amritsar, dated the 23rd Desem- 
ber 1520. 

Lala Ram Ohand Manchanda, for the 
Appellant. | 
. Lala Skam Das for the Respordent. 

- JUDGMENT .— The plaintiff applied to the 
Municipal Committee of Amritsar for 
permission to build a baleory in front of 
his house. The Committee required him 
to pay ks. 20 which:.he refused to do, and 
finally it rejected his.applieation. He then 
aued for an injunstion to restrain the 
Committee from preventing him frem 
builaing the baleony, He was given a 
: deeree in the First Court, but the Distriet 
Judge on appeal has dismissed the suit, 
The pleintiff has filed a second appeal. 

It is eontended for the appellant that 
as bis application for permission to bvild 
the baleory was refused more than two 
months afier he bed made it the building 
of the baleony should, under the proviso to 
. section 198 of the Punjab Municipal Aet, 
be deemed to have been canctioned absolutes 
ly. This contention, however, is not 
‘gorrest if, as the defendant Committee 
maintains, the lane in which the plaintiff's 
house opers is a “street” as defined in 
seetion 3 (13) of the Act, as section 193 
refers only to. buildings to be erected on 
private property... See [Municipal Come 
matice of Delhi v. Devt Sahat (1).] 


. (1) 62 P. B, 1907; 105 P. L. R, 1908; 147 P. W. R. 
1807. 
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The faet that the arrangements for 
lighting and clearing the lane are made 
by the mohalladars at their expenses, and 
that the lane is cemented by them, is not 
material. A lane whieh is sesersible to the 
publie whether permanently or temporarily 
is a “street”, The lane in whish the 
plaintiff's house is situate ia elosed by a 
wall at one end, and at the other end, 
where it opens on to the main street, 
there is a door, but it is not alleged that 
that door is ever closed. Whether or not 
the mohalladars have a right to eldse the 
door and exclude the pnblis need not ba 
determined. Even if they have that right 
the lane would be a “street” as the publis 
bave not, asa matter of faet, been pre- 
vented by any physieal obstruetion from 
entering if slthough it wovli not be a 
"publie street”. I agree, therefore, with the 
lower Appellate Court that the lane in 
question is a ‘‘street” as defined in the 
Munisipal Ast. This being so, it is slear 
from seetion. 172 that the plaintiff is not 
entitled to build the- baleony witbont the 
perm:ssion of the Oommittee. The Com- 
mitte has ful power to withhold 
permission for the building of a strecture 
that will pojest over a street, and a C.vil 
Court bas no jurisdistion to interfere in 
aueh a matter. l 

. I dismics the appeal witb sosta. 

Z. K, Appeal - dismissed. 


PATNA HIGH COURT. 
APPEAL FkOM APPELLATE DECReE No, 963 - 
or 1920. 
July 17, 1:22. 

Fresent:— Mr. Justise Adami, 
SADHU SARAN— DEFE&NDANT— APPELLANT. 
VETSUS 
AMB KA LAL ap AMOT. BR PLAINTIFFS— 


Reeroy DENG E, 
Landlord and Tenant—Tenancy, denial of, by land- 
lord— Road (ess Return, admassibility of, in evidence 


, ~~ Batwara khaesra, admissibility oJ— Batwara khasra 


if "record"— Evidence Act (I o] .8%%), ss. 18, 56, 
apy licability of. 

A Boad (ess Fetorn signed by a landlord is. ad- 
missible as against him to prove the relationship 
ef landlord and tenant. [p, 678, c0, 1.] — 


SADRU SABAN t, AMBIKA LAL, 


A batwara khasra is nob a "record" within the 
meaning of section 86 of the Evidence Act and 
an entry made therein of the name of a tenant 
in possession is nob admissible to prove the faot 
of his tenancy. [p 678, col. .] 

Perma Roy v. Kishen Roy, 25 O, 90; 18 Ind. Dao, 
(x. 8. 01, Nanda Lal Pathak v. Mohwnt Chanurpat 
Das, 18 Ind. Cas, 148; 17 0. W. N, 779; 17 O. L.J. 
467, referred to. 

There is nothing, however, to prevent a tenant 
rom putting the batwhra khasra in evidence under 
section 13 of the Evidence Act to show the past 
history of the land before the creation of the 
tenancy in his favour if that can in any way lend 
support to his contention [p, 678, col. 1.] 


Appeal from sa. desision of the District 
Judge of Shababad. 

Mr. L. N, Singh, for the Appellant. 

Mr, ParmeshwarDayal, for the Respondents. 

JUDGMENT.-——In this suit the plaintiffs 
sought to redeem a usufruetuary mortgage, 
executed some 22 or 93 ye3rs before the 
suit, in favour of his landlords-defendants 
Nos. 1 to 5, 

Aesording to the plaintiffs, one Bilati 
Abir had an occupaney holding of 5 bighas 
6 kathos 17 dhurs, his son, Sansar Ahir, 
ard two others sold 3 bighas 1 katha 3 
dhurs of this land to the mother of the 
plaintiff No. 1 who in 1898 or 1897 
mortgaged it to his landlord stipulating that 
they should remain in possession appro- 
prating the profits till re-payment of the 
debt. The defendants Nos. 1 to 5, however, 
at the time of the Survey managed to 
get defendants Nos. 6 and 7, Thag 
Koeri and Ratan Koeri, recorded as the 
oeeupansy rotyais of the land whieh was 
measured in the survey əs two plots 
Nes. 1069 and 1070, comprising 2 bighas, 
18 kathas 5 dhurs. In 1324 F, S. the 
plaintiff No. 1 tendered the prinsipal amount 
due under the bond but the defendants Nos. 1 
to 5 refused to reseive it. The p'aintiffs then 
instituted the suit giving rise to this second 
appesl joining as defendants Thag Koeri 
and Ratan Koeri and certain persons who 
claimed interest through  purshase from 
them, 

Defendants Nos, 1 to 5, the mortgages, 
landlords, did not eontest the snit, 
and thongh some of the other defendants 
filed written statements, it was defendant 
No, 15, the present eppellant, who alone 
resliy resisted tbe elaim. He denied that 
the plaintiff or bis p-edeccssors ever held 
the lard under any title or ever mortgaged 
it, Ascording to him the land was tho 
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bakashé land of defendants Nos 1 to 8 whe 
settled it with Bhagbat Koeri who was 
suceseded by hia sousin Thag Koeri. In 
exesution of a decree against Thag Koori 
the land was sold and purchased by Paltan 
Kosri who in 1915 sold it £o defendant 
No, 15, the present appellant. 

The Munsif found that there was a sale 
of the land now in dispute to the mother 
of the plaintiff, and that the land mentioned 
in the kabala Exhibit 4 was identieal with 
plots Nos, 1039 and 1070. He relied on a 
butwasa khasra Exhibit 1 anda map showing 
that Bilati Ahir was in 1&66 acknowledged 
by the signature of the Jandlords to bo & 
tenant of plots identifiable with those in 
dispute. He relied also on a Road QCess 
Return (Exhibit 5) of 1888 signed by the 
landlords showing the plaintif as tenant, 
and on the landlords samabandis of 1872. 
He found that the entry in the Reeord of 
Rights was merely based on the lease given 
by the landlords to defendants Nos. 6 and 7 
and that the presumption of its correctness 
was rebutted by the evidence  produeed 
by the plaintiff. He disbelieved the 
defense evidence as to possession, and 
found that the sale eertificate granted 
to Paltan Koeri and reseipte granted 
after the leass fo Bhagbat eould have no 
weight in the ease and were not binding 
on the plaintiffs, He held that the plaintiff 
had proved the mortgage. He, therefore, 
granted a deeree. 

The learned Distriet Judge on appeal 
has upheld the decree of the Munsif. He 
held that the batwara papers of 1856 proved 
that Bilati Ahir was then tenant of the 
plots now in suit, and that the plots in suit 
were the lands sold by the son of Bilati Ahir 
to the mother of the plaintiff He found the 
gale-deed to bs genuine. He laid spesial stress 
on the Road Cess Return signed by the 
landlords showing a holding to the extent of 
the disputed plots in the plaintiff’s name. 
He disbelieved the oral evidence of the 
defencs witnesses, and believed in the genuine- 
ness of the mortgdge bond. He described 
the documents put forward by the defense as 
fictitious ones evidently exesuted with a view 


` ġo the Survey proseadings withont any title. 


On the fase of the judgment the findings 
of fact by the learned District Jadge would 
p'esluda snasess by the appellant in second 
appeal, Ib has been found that defendants 
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Nos. 1 to'5. did in fact take the lands in 
puit in usufruetuary mortgage, 

It ia eontended, however, that the appellant 
wBg & bond fide purchaser without notiea and 
that. the Reeord of Rights entitled him to 
assume that his vendor had a good title, 
It is urged, too, that the Courts below were 
not entitled to rely on the. batwara khasra 
and.map or to use the Road Oess Return 
against the appellant, | 


- The case of Perma Roy v. Kishen Roy (1) 
is authority, for the proposition that a 
bafwara  hhasra'is not: a "resord" within 
the meaning of seetion 35 of the Evidenee 
Act, 1872, and thak an entry made therein 
of the name. of a tenant in possession is not 
admissible in evidense, afd Nanda Lal- Pathak 
v. «Mohunt Ohanurpat Das (2) is to the same 
batwara khasra was used to show the past 
history of the plots long before the defendant's 
‘predesessors in. interest obtained a settlement 
and to show that in 1866 the land was 
raiyatt land of Bilati. The above eited sages 
deal only with admissibility’ under seetion 
35 of the Evidenee Aat. There is no reason 
why sestoin 13 of the Hvidenee Act should 
mof apply. Relief was: being claimed against 
the landlords who signed the batuara 
papers, A balwara entry made under the 
old Aet would not be admissible against 
the tenant if made after the ereation of the 
tenancy, but here the partition was in 1836 
ang. the tenancy on whieh the appellant 
relies was not created tili 1966, 

: The Road Oese Return being signed by 
the landlords would be admissible as against 
ther, and it shows, as againet them that 
the plaivtiffs were their tenants, and lends 
support to the ease that Thug Koeri was 
never a tenant in possession. 

. „With regard to the eontention that the 
appellant had no notiee of the mortgage and 
. was an innosenf purshaser, the mortgagees 
have been found to have entered into a 
‘fistitious transaction with a view to the 
Survey: proeeedings, as mortgagees they had 
no power to take away any of the mortgagor's 
rights; the mortgage still subsisted and any 
poesersion by the appellant must be subject 


(1) 250. 90;13 Ind. Dec. (N.'s.) 61, 
», (2) 18 Ind.,Caa, 143; 17 O. W. N. 778; 17 C, L.J, 
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to the mortgage, the appellant is merely a 
representative of the mortgagee and is not 
entitled to the relief asked for. 

The appeal is dismissed with eosta. 

N- H, Appeal dismissed. 


LAHORE HIGH COURT 1 
Fiast Ürvin ApPPRAL No. 1452 or 1920, 
January 21, 1922. 
Present: — Mr. Justise Abdul Baco and 
Mr. Justies Harrison. 
RANJIT SINGH—PrAINTIFF — ÀPPELLANT 
versus 
-- KARIM BAKHSH—Dezraxpant 


: — RESPONDENT, | "m. 
Interest—Suit on balance struck after account 
Agreement or notice as to interest, absence of — 


Interest Act (XXXII of 1883)— Contract. Act (IX of 
1872), c, 78. 


No interestis chargeable either under Act XX XII 
of 1889, or as damages under section 78 of the Oon- 
tract Act on a balance struck’ after an account 
between the plaintiff and the defendant wherein 
no mention is made of interest and where no notice 
has been given that interest would be charged. ` 


Arjan Das v. Hakim Rai, 20 Ind. Cas. 299; 89 P. 
R. 1918, 268 P. L, B. 1918; 802 P W. B. 1912, 
followed. 


Firet appeal from the deeree of the Senior 
Subordinate Judge, Hissar, dated the 14th 
April 1920, 

Mr. Manohar Lal, for the Appellant. 

Mr. Abdul Razak for the Respondent. 

JUDGMENT.—This was a suit brought on 
bahi seconnt on.the allegation that on the Yth 
January 1914 Rs, 2,712 was found due by the 
defendant and a balanse was etrusk, whieh 
was thumb.marked by the defendant. The 
guit was instituted on the 8th January 1920 for 
the resovery of prineipal, viz., Bs. 2,712 and 
interest, cze., Ra, 2 9&4, total Rs, 5,700 in all. 
The alaim in respect of the priveipsal has 
been decreed but that relating to interest bas 
been dismissed on the grcund that no agree- 
ment to pay interest has been alleged or 
proved, . < 

The plaintiff has preferred this appeal and 
it has been eontended on his behalf by Mr, 
Manohar Lal that interest ought to have been 
allowed as damages though there was no 
agreement to pay interest. The deeision of 
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tthe Court below is supported by authority 
-and we are not prepared to hold that the 
-order refusing to’ decree interest is wrong. 
In the ease of ‘Arjan Das v. Hakim Ras 
(1) it wan held that no interest was 
chargeable .either under. Aet XXXII of 
1839 or as damages. under sestion 73 of 
„the Oontrast Act on o rugga whieh 
made no mention of interest, and where no 
nofiee had been given that interest would bs 
-cliarged.. po : 
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In this case also it is not alleged thst any - 


noties waw:given.: There is no foree in this 
appeal and we dismiss it witb sosta. 
Z, Ke Appeal dismissed. 


` (1) 20 Ind. Cas, 299; 89 P. R. 1918. 
B, 1913; 802 P, W. B. 1919. pen S 


ALLAHABAD HIGH OOURT, 
-Szcoxp Omir ArrkanL No. 1526 or 1920. 
June 7, 1922, 
Present:—Mr, Justiee Hyves and 
» Mr. Justiee Gokul Prasad. i 
: JAN AND SON—- DEFENDANTS — APPELLANTS 
versus 


OAMERON A.— PLAINTIFF —RESPONDENT. 

Contract Act (IX of 1872), Oh. IX, s. 161— Hotel. 
keeper and guest—Hotel-keeper, liabilities of, by what 
law regulated—Thejt of property of guest —Hotel-keeper, 
liability of. ' 


. The liabilities -of - a: hotel-keeper in India to his 


guestsare regulated by the Contract Act, and not 
by the Common Law of England in force against inn- 
keepers, and in the absence of any specific agreement 


Act are applicable. [p. 680, col. 2.1 
Whateley 


jn a given case, the rules in Ch. IX of the Contract, 
v..Palanji Pestonji, 8 B.H. C, B, 137,- 


Waghela Rajsanji v. Shekh Masludin, 141, A.89 at: 
p: 96;.11 Ind. Jur,8 6; 6 Sar, P, O. J. 16; 11 B. 551; 
6 Ind. Dec: (x: 5.) 804 (P. C.), Rampal Singh v. Murray, 


& Oo., 22 A. 164% A, W. N, (1900, 8; 9 Ind Dec, 
1140, roferred to and considered, 

Tt is the duty of a hotel-keeper to` keep . his 
premises in such a condition of safety as would 


iN, 8. ) 


4 
1" 
, 


i 


reasonably prevent theft and take such care of the 
property of his guests as a man of ordinary prudence ` 
would, under the circumstances; take of his own 
goods, Where he fails [in such a duty, he. is,» 
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in cage of a theft ‘of the property of ẹ guest, Hablo 
for its value, [p. 681, col. 1.) 


Seeond appeal from a deeree of the 
District Judge, Oawnpore, eonfirming that 
of the Subordinate Judge. ' ce 


Mr. Kailas Nath 'Katju, for the Appellants, 
Mr. Sital Prasad Ghosh, for the Respond: 
ent, 


JUDGMENT,--The facts out of which 
this appeal arises are these : — The plaintiff 
(respondent) who is a commersial travel. 
ler, went to Cawnpore, in September 1918, 
and put up ag a guest at the Civil and 
Military Hotel, Cawnpore, whish was owned 
by the defendant-appellant. "While staying 
in tbe hotel, he alleged that a suií-cüse 
of his, sontaining  valuablég to something 
over Rs. 3,000 in value, was stolen from. 
the room he oscupied while he was at 
dinner in another part of the building. He 
claimed to recover the value of the goods 
stolen from the defendant on the ground 
that the logs was due to the negleet of 
the defendant in keeping the premises in 
an nosafe condition. The defendant (appel- 
lant), among other pleas, pleaded tbat if 
the theft was «ommitted, it was due to 
the fault or connivanee of the plaintiff's 
own servant and that the defendant was 
not Hable, and that the defendant had kept 
proper care and had taken proper steps ta 
provide for the sesurity of travellers stay. 
ing in the hotel, and that there was “no' 
negligense on bis part. The Trial Court: 
dame to thé eonelosion ‘that there was no 
Statute Law in India sapplieable, and ‘held 
that, therefore; it must be guided by -the 
Common Law in England. Having found. 
that it was not proved that the plaintiff 
had in any way been negligent, and that 
under the Common Law of England it was 
unnesessary for the plaintiff to prove that 
there was any negligenea on the part bf. 
the defendant and that if goods. were lost 
in an inn, the: inn-keeper was. prima jacie. 
liable and that the onus -lay on him to 
prove otherwise, it deereed the suit. — On 
appeal this deeree and the reasons for it 
were maintained by the learned District 
Judge. On appeal to this Qourt objec- 
tion was taken to the finding. on the point 
of law arrived at by the Court below. That 
desision. was .based. largely. on: tho caso of , 
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Whateley v. Palanji Peetonjt (1), . That waa 
a ease referred by the Court of Small 
Usnuses in Bombay to the High Court, and 
from the opening words of the judgment 
of fhe High Court it would seem that the 
#486 was One conserning a Hotel situated 
in the Island of Bombay, for the opening 
words are: “Thera is ro law but the 
Üenimon Law of England to regulata the 
relation of inn-keeper and guest in Bombay, 
in & ease between an European and a Parsi.” 
It is argued for the respondent that, in the 
abeence of any Statute Law dealing with 
the subjest in this sountry, the Common 
Law of England should be applied. It was, 
however, pointed ont by their Lordships of 
the Privy Couneil in the ease of Waghela 
Rajsanjs v. Shekh Masludin (2), that that 
ig so, but only if the rules of English Law 
are found applieable to Indian soeiety and 
the cireumstanees, There ean be nodoubt 
that hotels are built and  managel very. 
differently in England snd in India, more 
certainly so in the Mofuss parts of India 
at the present time. Owing to the elimate 
and for other reasons the quarters in whieh 
the residents live in Indian hotela are much 
more open and uneonfined than in England, 
Unlike an English hotel an Indian hotel 
is more or less a thoroughfare to which 
the publie bave free aesess—pedlers with 
their wares, unemployed servants seeking 
employment, and so on—including snake- 
eharmers, jugglers and such. It is also the 
custom in India for guests to take private 
Beryants with them, who have access not 
only to their master’s rooms but also have 
opportunities of nseess ta the rooms oceupied 
by other persons, snd menial servants must 
be employed and hava of nessssity frequent 
aesess at least to the bath rooms. We 
may point ont that even in England tbe 
Common Law was greatly modified in fayonr 
of ‘the inn-keeper by the Inn-keepers’ 
Liability Aet of 1663 and otber Aste. Under 
these cireumstanees it would be quite im. 
possible to apply the Common Law cf England 
in force against inn-keepers in the Mofucssl 
in Indis, 

There is nothing to show that the Bom- 
bay, degision was meant to, or has ary 
application to the Mofuasil of India. That 


(1) 8 B. H C. B. 187. 
(2) 14 1. A. 89 at p. 26; IL Ind. Jur, 315; 6 Sar. P, 
Ord 16; 11 B. 653; 8 Ind, Dec, (5, 4.) 864 (P. g.). 
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use also was desided in 1£66 befrre the 
Indian -'ontraot Act was passed. Tb seems 
to us that tbe liabilities of & hotel keeper 
to his: gueste are now regulated by tha 
Indian Contract Act, and in the absence 
of any specifo agreement in -a -given ease, 
we think that the rules in Chapter IX of 
the Indian Contrast Act would apply. The 
case of Rampal Singh v. Murray & lo. (3) 
would seem to eonfiim this view, although 
it is not fully applicable to the faets of this 
partienlar case. 

It is remarkable that (so far as we know) 
thers is no reporied decision in any of the 
Indian Courts on the subjeet. Having come 
to the conslusion, when the appeal was 
first heard by us that while the deeree 
of the Courts below sould not be maintain. 
ed on the ground taken by those Courts, 
we thought it nesessary before deciding the 
case, to send down an issue as to whether 
ihe def ndant had taken tush eare of the 
gneda of tha plaintiff as wera required by 
gestion 15! of the’ Isdian Contrast Aet, 
In other worcs, we thought the Indisn 
Contract Act was applieable. The p:rties 
were allo sed to give such further evidenca 
on thia iuo as they desired, and the 
learned Distriet Judge has found asa faat 
as follows:—The hotel building is divided 
into two main blosks; the publie and dining 
rooms and some residential rooms are in 
ona bloek, and other dwelling rooms are in 
a separate bloek at some distance from tbe 
main bloek, The detached block of 
dwelling rooms consists of a verandah, ex- 
tending the whole length of the building, 
six sleeping rooms leading ioto two bath. 
rooms, eash at the rear, and each bath-room 
has a door leading out to the bick. It ig 
found that at the bisk of this blosk there 
is an open unfeneed Maidan so that any 
one who pleased eould have aecsss tothe 
back of these quarters. Tt was also fonnd 
that the bath-room sonnected with ihe 
sleeping room which the plaintiff occupied, . 
was unsafe and could easily be entered from 
the bask, It was admitted that the plaint» 
iff had & servant with him and that. on 
the evening of the 27th of September at 
abcut 8.’olock when the plaintiff went to 
the main balding to bava his dinner, this 
servant waa loft in nr about the room ; that 

(8. 22 A. 164; A. W., N. (1900) 8, 9 Ind. Deo, | 
(x. &) 1140, 
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shortly afterwards the suit case was stolen 
from the rrom, It is feund that tha plsiut- 
iff'S servant followed the thief uosucce:s' ully- 
It is also found that there had baen two 
other thefts withia the yaar in the hotel to 
the knowledge of the manager, and it is 
not. denied by him as asserted by the 
plaintiff that bis notise had be2n brouzht 
to the unsafe condition of tha bath-room, 
On the evidenca the Ocurt has cme to 


the eonclueion that the defendant hd not. 


taken sash «ara to ensare the safety of 
the property of the gussts as a man of 
ordinary prudezce would, under the circam- 
stanses, take of his own goods, and 
that there was negligenee on his par}. In 


other words, the finding is against the 


defendant, Objection is taken to the finding 
mainly onthe ground that as the plaintiff 
aetually had & servant in his own employ 
and had left his servant in or near the room 
at about the time the theft took plase, the 
defendant was absolved from 
and that, at any rate, 60 far aa this olaiutiff 
was. coneerned, there was no oblization for 
the defendant to take apseial eare t» e: sare 
the safety of hia goods, Weare not prepared 
to accept this argument. It was the daty 
of the defendant to keep hia premises in 
such a condition of safety as would reason- 
ably prevent theft. The finding here is 
that the whole of the baek of the detashed 
premises was unsafe;.that the faot that it 
was unsafe had been bronght to the notica 
of the defendant and that, therefore, he 
should not only have had the doors repaired 
but that he should have hada watehman 
at the bask of these premises as ‘the only 
means of eneuring safety, and prevent any- 
body entering the premises if he had a mind 
to.do so. In our opinion, on this finding, 
whieh is one of fast, binding on us in second 
appeal, the appeal fails and it is dismiesed 
with eosta, 
W. 0. A. & N. Hi 
i Appeal dismissed, 
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LAHORE HIGH COURT, 
Secony O,VIL Arpe. No. #118 «v 19,7, 
F. bruay M, «£22, 
Present :— Mr. Ju tice Le Rris gnol 
ana Mr Justiee a boul Q air. 
KHUDA YAR-—ri41IN11FF— APEELLAMT 
versus 
AMIR ayu OT; Ees— DEFENDANTS-— 
Rearox: ENTS. 


. Gustom—Succession—Baclusion of half blood — 
Janjuhas of Shadia, Tahsil and District Mianwali, 


Among Janjuhas of Shadia, Tahsil and District 
Mianwali, the whole blood excludes the half blood in 
cases of colluteral succession. 

Khudayar v. Ahmad, 51 Ind. Cas. 298; 83 P. R, 
1919, referred to. 

Sesond appeal from a decree of the 
Distriet Judge, Mianwali, cated the 2nd 
August 1917, reversing that of the Senior 
Subordinate Judge, Mianwali, dated the 26th 
M:y 1917. 

Mr. Nan k Chand, for the Appellant, 

Pundit Sheo Nar in, R, B., for the Respord- 
ent, 

JUDGMENT,—The following pedigree 
exhibits i: e relation. hip between the parties 
to this ease: 


KHANAN 
t 
Musammat Musammat 
Tani = Bhari 
Anwar 
f 
Kalandar Barkhurdar== 
| Musammat 
Khuda Yar, i 
(plaintiff), i 
Musammat 
Bhag Bhari, 
| J 
Amir, Sultan, Fateh Khan, Alam Khan, 
defendant defendant defendant defendant 
No. L No, Pe No. d, No, 4, 


The property in dispute is that of Barkhur- 
dar wko was suceeeded in the holding by 
his daughter, Musaemmst Bhag Bhari. On 
her marriage, about 1906, Barkhurdar's share 
in the joint estate was mutated in favour 
of the parties in equal shares, The present 
guit was brought by Kbuda Yar for a 
declaration that be was the owner of a two- 
thirds share of the joint estate, The case 
propounded by him was thatin saecordanes 
with custom, on the death of Khanan, who 
had families: by two different wiyes, sueces- 
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Bion was’ made in aseordance with the 
pagwand rule £e, Kalandar, Barkhurdar 
and Anwar eash susseeded to a one-third 
share in the estate. His contention in that 
in sush' sireumstances it is the sustom for 
the two “different families to be regarded as 
separate groups for the purpose of sollateral 
guecession and that on the death- of Barkhur- 
dar he should eonsequently have been 
resorded as owner of Barkhurdar’s one-third 
share to the exclusion of the defendants. 
The " Tris] Court decreed for the plaintiff, 
holding that the riwaj-?-am of 1870, entirely 


supported the custom reeited by the plaintiff ` 


and that in the subsequent riwaj:t-am of 
1908 the Jats stated that no regard was 
paid among them to uterine descent but 
the sompiling offieer noted that this statement 
was ‘not.in aecordance with facts, as several 
instances had been quoted in which full 
brothers had sueeeeded to the exelusion of 
half brothers. The learned Distrist Judge 
en appeal by the defendants held that the 
plaintiff. had failed to prove the custom 
alleged and dismissed the suit, 
if has come up to this Court on seeond 
appeal andthe question for decision appears 
to be as follows, . In. view. of the fact that 
in 1870 the eustom by whieh the whole 
blood exeluded the half-blood was emphatical- 
ly affirmed and that in 1908 the assertion 
that the eustom:had been reversed was found 
to be nof in aecordance with fasts, have the 
defendants established that the old sustom 
has beeome obsolete? The parties belong 
to village Shadia which is now a separate 
estate but was formerly atthe time of the 
Settlement of 1878.& hamlet of the large 
village of Wan Bhachran. On behalf of the 
plaintiff two eases decided by.the District 
Judge of Mianwali are cited, Those sases 
referred respeetively to Bhatti Mians: and 
Bhachar Jats of Wan Bhashran and in them 
the role of uterine dessent waa followed. 


Khuda Yar v. Ahmad (1) is 'a 0.83 0f Kaliar’ 


Jata of Mianwali Tahsil iù which it weg 
he'd -that the half brothers, who were the 


defendants in'the oase had failed to establish- 


&'eustom by -which half: brothers &nue:ead 
with. thosd of the full blood: Two other 
cases are eited in which the same rule of 
custom was.followed by tke Collector in 1909 


(1) 51 Ind. Cas. 298, 338 P. R, 1919, 
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but the parties to those eases appear to have: 
been Pathans, and one other ease,. that of 
Said Khan, a. Janjuha like the parties to 
this case, who excluded .his half brothers. 
As against those, two Janjuha oases, that 
of Zamanand Muhammad Azam, are cited. 
in favour of the eustom set up by the 
defendants’ and two other eases are referred 
to, but the fasts of those eases and their- 
dates: are not satisfactorily proved, so that. 
the only two elear eases in favour of the 
defendants’ sontention. are those proved by. 
the evidences of the Naib Sadr Kanungo. 
Bearing in mind that no eustom -has the 
force of law unless it is ancient and certain 
and that the sustom resited by the plaintiff. 
was in full vogue in 1878 and has been ob-. 
served sinse that date in several eontested, 
cases, we are unable to hold that the des, 
fendants have sueseeded in establishing that. 
the old custom is obsolete. Š 
For the reasons set forth above we nesept. 
the appeal and deeree for the pau with. 
sosts throughout. yo 
Z. K. , : tae wy 
di ' Appeal aceepted., 
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BOMBAY HIGH COURT. 
ORIGINAL Orvin JURISOrOTION APPEAL NG. 1517 d 
or 1921, 
August 9, 1922. 
Present ;—Bir Lallubhai Shah, Kr., Astiag ' 
Chief Justise, and Mr. Just‘os Crump, È 
SHANT ARAM BALKRISHNA — 
APPELLANT "s 
versus 
WAMAN GOPAL WADEKAR AND ANOTHER. 


‘ `` — KESPOXDINATS, 
Hintu Law—Mitakshara—Vyavahara MATURA <. 
Common passage—Partition—Indivisibility, i 


On the authority of the Mitakshara a. the 
Vyavahara Mayukha; land which is reserved as 
common passage is not divisible. The rule applies 
equally to a common passage reserved at the time 
of a partition. [p, 686, eol, 1. 


Mesars. O'Gorman and Jinnah, for the Ap- 
pellant, 

Mr. Taraporevala (with hm Mr. Kanga, 
Advocate. General, and Mr. b.J Desci), tor 
Respondents Nos. 1 and 2. 
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. JUDGMENT, 

Sma, Aora. €. j.—The fasts whieh have 
given rise to this appeal are brirfly these, 
. À plot of ground, which is shown in the plan, 
was originally owned by one Balkrishna; He 
left four sons, Shantaram, Vasantray, 
Janardan and Shivshankar, and at a partition 
whish was effeeted among the four brothers 
in the year 1916, this plot was divided 
into four parts." The plot marked A inthe 
plan fell to the share of Shantaram, the plot 
marked B was assigned to Vasantrao, the plot 
marked O was assigned to Janardan and 
the plot marked D was assigned to 
Shivshankar, There was a sommon passage 
left which is shown in the plan and whieh is 
marked E F H G. There is no spesial 
provision in the desree base] upon the 
award relating to the partition, bat it 
appears from the deseriptions of the various 
plois given in the Schedules that the said 
land was reserved for the eommon pasanga, 
On September 9, 1916, Janardan conveyed 
his ‘interest in the plot O to the present 
plaintiffs, and on September 28, 1916, 
Shivshankar conveyed his interest in the plot 
D to the lat plaintiff on behalf of both the 
plaintiffs. Oa June 18, 1919, Vasant- 
rao conveyed the plot B inaludiog bis 
right, title and interest in the strip of 
land ealled the common, passage to Bhag- 
vandas Tapidas, the ' original defendant 
No. 2, 

It appears that before the date of this last 
sonveyance, the present plaintiffs, who had 
besome owners of plots Cand D, built in 
sush a manner as to make some ensrorch- 

ments upon the eommon passage whieh are 
shown in the plan, and a suit was filed by 
Shantaram and Vasantrao. for the removal 
of those encroachments. In that suit a 
decrea was passed on August 6, 1918, 
against the present plaintiffs. A eopy of 
that decres was annexed to the plaint but 
has not been formally pui in as an exhibit. 
In the sonrse of: the argument tha decree 
has been referred to, subjeet: to the appellant 
putting in ‘a eertified sopy of the decree as 
an exhibit. The result of this decree waa 
that the plaintiffs were required to remove 
the sneroashments whieh they had made ou 
this sommon passage. 

Then on Auguat 22, 1919, the said Bhage 
vandas eonveyed in favour of the plaintiffs 
hia interest in the small strip of land 
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forming part of the plot Bin the south 
marked OPJL, and hisright, title and interest 
in the portion of the common passage 
between the plots O and D and marked 
EFML. Im virtue of these eonveyances at 
the date of tha present suit, whieh was filed 
in September 1919, the plaintiffs had become 
ownars of the plots O and D, and it may 
ke taken for the purpose of this appeal 
that they had become owners of three-fourths 
ofthe interest in that portion of the eommon 
passage which is marked EFML, and were 
interested along with the owners of plots 
A and B, as ¢o-owners in the remaining 
portion of the land described as common 
passage, namely, LMHG. I may add that 
the eommon passage joins the main road at 
its northern end and is clused by a wall of 
the adjoining premises at its southern end. 
As a passage it ends at the lino EF, The 
present suit was filed witha view to seek 
partition of the land which has been described 
as common passage, and the prayer was to 
secure the result that the partition should 
be ‘co effeated as to make the owners of plots 
O and D absolute owners of the portion of 
the passage EFML ; to assign the absolute 
interest in the soil of that part of LMHG 
towards the line MH so far as the owner 
of the plot A was concerned, which would 
represent 4th of the whole area of this 
passage, tothe Ist defendant; and to allow 
to the owner of plot B the absolute interest 
in the soil of that portion of LMHG towards 
the line LG.to.the extent of ¢th interest 
in that part of the passage which is marked 
LMHG. The intermediate narrow strip 
which would be very small was to remain 
the absoulte property of the owners of the 
plots O and D with the right of passage 
in favour of the plaintiffa over the whole 
of the land marked LMH(Q subject to such 
compensation being paid to the owners of 
plots A and B as the Court might think 
proper. This would makethe plaintiffs the 
absolute owners of the southern halfof the 
passage, while the remaining half would 
remain exastly as it was at the date of the 
the .benefit , of all the four 
owners, 

Daring the sourse of the suit there were 
various amendments made from time to time 
whieh itis not neeessary to detail for the 
purposes of this appeal. The objeetion 
taken by defendant No. 1 whe is the owner 
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cf Plot A was that thie ~as really an attempt 
to get rid ‘of the slear effect of the 
deeree against the plaint:ffs for the removal 
ef the eneroschments and to seanre 4a 
partition,’ whish in effeet would deprive the 
lat defendant compulsorily of aneh right 
of ownersbip as hehad in the whole of this 
sommon passage as a eo owrer, Defandant 
No. 2 Dwarkadas, who purehased the 
interest of tbe original defendant No, 2, 
Bhagvandas, ‘in the plot B, as aleo defendant 
No. 3, the origins] owner of the plot D, 
resisted the plaintiffs’ claim. I need not 
detail the various defenses ; but five issues 
were raised on the pleadings. The first 
issue ig, whether the portion of the passage 
marked EFLM is of no use to the defendants 
as alleged in the plaint, and the other 
material.issue which I need note is the third 
issue whether the plaintiff is entitled to 
partition as claimed. The learned Trial 
Judge found in favour of the plaintiffs, and 
made the following observations :— 

" Having regard to all the sonsiderations 
in the ense and having seen the parage 
this afterncon I am fully eonvinsed that 
the passage between LM and EF is 
absolutely  useles to the propriet»s of 
plots A and B, and this passage was kept 
open only for the purpose of giving ascess 
to the owners of plots O and D aa they had 
no other  aesess exeept through this 
passsge. I think it is fit that this 
partition should be ordered and spasial 
direstions should be given to the Oommis- 
sioner. ” 

The learned Judge gave direetions as to 
partition practisally as prayed for, 

In the appeal the principal point argued 
in whether tho partition of this narrow strip 
of Jand, whieh was reserved at the time 
of tlie partition in 1916 aseommon passage 
ean be allowed, In the course of the argument 
a further point that arose in sonnestion with 
this question was whether, as a matter 
of Jaw, sush a elaim fcr partition of the 
common passsge was maintainable in view of 
the rule of Hindu Law, by whish the parties 
are governed, that sommon passages are 
indivisible. 

I ehall first deal with the question AB to 
wl ether, in view of the spesial rule of Hindu 
Law, whieh undoubtedly is applicable to 
the parties to this snit, tke  elaim 
for partition is maintainable, I am of 
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op'nion that ibis not. Therule to whieh 
I refer is to he found in the Mitakehara, 
Chapter I, sestion iv, (Stokes Hindu Law 
Books, p g-a 384, 387 and 389). Toat seation 
relates to Effeets not liableto partition ” ' 
and the relevant pa-sagesa in that sestion 
are to be feund in paragrapha 16 and Z5 whish 
are an follows :— 

"16 Other things exempt from partition, 
have been enumerated by Manu; ' Clothes, 
vehieles ornaments, prepared food, women, 
&asrifiees and pious nate, as well es the 
common way, are declared not liable to 
distribution." 

Then the commentator proeeeds to dsal 
with eaeh of these items, and the opinion 
expressed by Vijuaneshwara as to‘ sommon 
way’ is to be found in paragraph 25 whish 
ja as follows :— | 

' The «ommon way, orroad of ingress 
and egress to and from the honse, garder, or 
the like, ia also indivisible.” 

The sams role is referred to by Nilkautha 
in the Vyavahara Maynkha The same verae 
from Maousmriti is quoted in Obarer IV, 
seetion vii, aad the word ‘prachara’ whish 
has been used for the expresion " common 
way ” is thos explained in the same seetion: 
“Prachara is way to the house, or the 
like, as also a pasture ground for cattle, etc.” 
(See Mandlik's Hindu Law, pages70 and 71.) 

These passages make it quite clear that 
if this is to be treated aa “common way. 
or road of ingress and egress", it is 
indivisible. I may aid here that the word 
"grüchara" whieh isused in the verse quoted 
from Manusmriti, and which has been render- 
ed in these translations as "eommon way” is 
translated in the Saered Books of the Ext 
Series, Volume XXV, as "pasture ground”, 
and I have not overlooked the interpretation 
which has been put by some eommentators 
upon the word  "prochara" as 'indisating 
"pasture ground," In the foot-note on this 
versa (Manu IX, 219) in the said volume 
at page 379 itis also indieated that the 
word “prachara” is understood by some of 
the sommentators on Manusmriti in the 
sense of "eommon way". But what: ie 
important is that tbis word has heen 
interpreted in the Mitakshara inthe senae 


of ‘ommon way’; and that ia how it is 
interpreted in the Vyavahara Mayutkha.. 
The anthor of the Vyavahara Mayukia 


gets over the apparent diffisulty by acsepting 
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both the meanings of the word "prachara", 
There is no doubt, therefore, thst on the 
authority of the Mitakshara and the Vyava- 
hara Maynkha, by whieh we are bound, 
that the land whish was reserved as ommon 
passage at the time of partition between 
the parties in 1916 is not divisible, 

It is urged, however, that this rule ought 
not to be strietly applied, under the modern 
conditions obtaining in a large sity like 
Bombay. The rule to my mind is so plain 
that I do not see how it eould be said 
to make avy differenee whether it is to 
be applied to anyland in the siiy of Bombay 
or outside. Farther, it is urged that the 
sommon way’ referred to in thetexts vouli 
refer tothe ‘common ways” existing prior to 
partition, but not to such ‘common passages” 
as are ereated for the first time and 
reserved by agreement between tha parties 
at the time of the partition, Iam unable 
to diseover in this sontention any real 
answer to the application of the plain and 
simple ‘rule to. the fasts of this case. This 
point was not raised in the Trial Oourt, 
and as I have already stated, it was ibis 
referred to in the course of the argument 
before ur. But the rule is elear, aud I 
do not see how the plaintiffs oan essapa 
the applisstion of thatrule This rale is 
referred to in Nathubhai Dhirajram v. Bat 
Hansgovri (1). No doubt there the facts 
were different and the rule was referred 
to under somewhat different cireumstances, 
l refer to that judgment for tbe purpose 
of showing that the rule is not an obsolete 
rule -of Hindu Law but a rule which is 
sapable of applicition, and which ouzht 
to. be applied, wherever it can properly 
apply. 

In the present case it is clear to my 
mind that when in 1916 the brothers 
divided the property and kept this pas age 
common, they really k:pt it as a eommon 
way for the use of all the four brothers; 
and the attempt whiah has baon made in 
the eourse of the argument ts show that 
the owners of the southern plots O an! D have 
greater interest than the owners of plots A 
and B in the north does not appear to me to 
derive any support from the words used 
with reference to this passage in the decree 
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relating to partition. The land which is 
shown in the plan as passage bas been 
deseribed throughout as “sommon passage” 
and the plaintiffs’ claim for partition is 
based on the footing that all the owners 
of the four plots are co-owners of this 
land. It may be that the plaintiffs have 
some greater use of the passage in virtue 
of the position of the plots C and D than 
the owvers of plots Aand B. But I do 
not see how the eccident of the southern 
end of the passage being closed by a wall 
eonld make any  differenee in law to the 
rights of the parties, nor can I ses how 
in law they can bs said to have any 
more interes: in the passage than the owners 
of plots A and B. Really the land whieh 
is now rougbt to be partitioned is 'eommon 
way! and it ought not to be divided acsord- 
ing to the rnle of Hindu Law to whieh I 
have referred. That seems to afford a 
eomplete answer to the plaintiffs! elaim. 
Bat, apart from this rule of Hindu Law, 
the point has been raised on behalf of the 
appellant that sueh a partition whith has 
prastically the effet of depriving one co- 
owner of his interest in the property ought 
not to be allowed. On the other hand, on 
behalf of the plaintiffs relianes is placed 
upon the rule about whieh there can be no 
doubt that a eo-owner of any land is 
ensitled to seek partition of the land at bis 
wil, But in the present case it ia not 
& simple partition by metes and bounds 
that the plaintiffs seek, but a partition 
on eertain lines without whieh the partition 
woold obviously be of no use to the 
pleintiffs The strip of land which is marked 
as eommon passage varies in width from 
eight to ten feet throughout the whole 
length, and as a strip of- land it is absolutely 
insonvenient to divide it by metes and bounds. 
But the way in which the plaintifs seek 
to get over the difficulty is by drawing 
a distinetion between the right of passage 
as an earement and the right of ownership: 
over tbe land as distinguished from the 
right of passage. The argument is some- 
what ingenious and I shall not attempt 
to state it in detail, Inthe case of land 
whish is owned by certain persons, it ought to 
ba divided in the ordinary way if it is eap- 
able of division. If it ia incapable of division 
it most ba kept as the common property of 
the co-owners. It is not suggested that the 


* 686 INDIAR CÁSKS. 


SHANTARAM BALKRISUNA U, WAMAN GOPAL. 


, alternative remedy of sale under cartain 
cirsumstansss as provided by the Partition 
Act is applisabla to this casa nor is it 
suggested that sueh a remedy issuited to 
the present ease. The very nature. of the 
prayer shows that the plaintiffs do not desire 
a simple partition, whieh obviously is not 
possible under the sireumstances of tha ease, 
bat a pesuliar partition toserve their own 
interasts without due razard to the interests 
of the eo.ownars. In view of the rule of 
Hindu Law upon whieh I base my desision, 
it is not neesssary for meto arrive at any 
final conelusion on the general question 
whether, apart from that rule, such a 
partition as is alaimed by the plaintiffs is 
. permissible ia law, ‘and evan if ib ba 
permissible in law, whether under the 
e'roumstauses of the ease it would be right 
to direct such a partition. 

It is diffisult to eseape the infaraneas that 
soon after the decree was passed for the re» 
moval of the eneroashmsnts, in 1918, against 
the plaintiffs, they filed this suit with a 
view to eiraumvent, if possible, that desree, 
If it ba open to them in law to do so they 
are entitled to that remedy. But, in my 
opinion, it is not opea to them to do go, 

I, would, therefore, allow the appeal, 
dissharge the desree, of the Trial Ooart 
and dismiss the plaintiffs’ suit with sosts 
throughout, , 

Cagup,J.—Às I agrea that the decree of 
the- Trial Oourt cannot stand, I wish to 
indicate briefly my reasons for that conclusion, 
The parties to this ease stand in the shoes 
of the four sons of Balkrishna who were 
parties tothe original division of this prop- 
erty.: That- partition by virtue of the 
deeree in Suit No. 397 of 1910 was a 
somplete partition, ‘and I eannot see any 
ground on whish ib aan now be re-opened. 
l6 is not suggested that there was any 
bona fide error ‘there, or that the partition 
was of a'partial nature, Tho effest of the 
desrea olearly was. to decide that the 
property, of which partition is now sought 
should be reserved a3 & Common passage 
to ;the houses of the four parties, That 
being 50, it .would , follow from the 
deeree . itself that that passage ia not 
property such -as oan ba the subject of a 
further. partition. -Therefore, evan apart 
from the rule of Hindu Law, as to which 
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in view of the judgment of the learned 
Chief Justice, ib does appear to me that 
the suit is not maintainable, and that the 
jurisdistion which. the Judga of the Trial 
Court has exersiselis a jurisdiction which 
he did not possess Tho ingenuity of 
Counsel has failed to discover any precadent 
for sush a suit as this, the reason obvionsly 
being that ib is probably the first suit of 
its nature, If I felt any doubt aa to the 
earresíness of our visw of the law, that 
doubt would bs removed bya sonsideration 
of the motive whieh has ‘impsiled the 
plaintiffs to file the present suit. "They do 
not in reality desire partition of this. sommon 
way. What they really desire to do is to 
get rid of the effect.of the desree against 
them whereby they ware ordered by this 
Oourt to remove a sertain encroashmoent 
on that way. It is an ingenious sourss, 
bus one which I do not think sould 
possibly be permitted to suasseed.. The 
grounds on whish ths Trial Judge has 
praseeeded are those of aonvenisucs rather 
than law. It may. be true that the portion 
of the passage whieh has baen assigned. to 
the plaintiffa is of no value to the other 
parties, but then they ara the bast judges, 
and they eannot bacompelled to surrender 
the rights which were awarded to them 
by the partition decree in the previous suit 
without their own consent. "Therefore, it 
seems to me that the suit must of nasassity 
fail, whether it be approashed on the basis 
of the rule of Hindu Law or on the basis 
of any other system of law whish sould 
soncievably bs applicable to the present 
ease, I agree, therefore, that the. appeal 
should ba allowed aud the suit dismissed 
with soste. 
Ww. QO. As : 
Appeal allowed, : 
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MADAM PILLAI t£. BADRAKALI AMMAL, 
ix oi HIGH OGOU RT. 
HM FULL BENCH. 
Sroonp OIvIL iu wo. 522 or 1920. 
. January 6, 1922, 
Present i— Sir Walter Sotwaba, Kt., 
Ohief Justice, Mr. Justice Coutts- 
. Trotter and Mr. J ustiee Kumarasami 
. Sastri. 
“MADAM PILLAI-—-Derenpant 
pg No 9—— APPELLANT . 
versus 
BADBAKALI AMMAL AND ANOTHER-— 
‘PLAINTIFF AND Darenpant No, 1, 
< HeerorDErTs 
^ Transfer of Property Act (IV of 1882), ss. 9, -54, 118 
—Transfer of property by husband to wife for life 


in lieu ‘of future maintenance—Sale—Exchange— 
', ‘Price’ in s. 54, meaning of, 


. A+ transfer of Jand-of. the value of more than 
Ra. 100 by a husband to his wife to be enjoyed by the 
latter during her lifetime in discharge of her claim 
to future maintenance can be made without writing. 
. Such. ar transfer. is; neither a: sale -nor an 
exchange butis a transaction not expressly required 
to be in writing under section 9 of the Transfer of 
Property Act. {p. 689, col. 1; p 680, col. 1.] 

. Narbadabat v. Mahadeo Narayan, 5 B. 99; 3 Ind. 
Dec, (x. 8.) 68, disapproved, 

Per, Schwabe, QC, J.—The word ‘price’ in section 54 
> of the Transfer of' Property Act means money, but 
not- -necéssarily money handed over.in ‘current coin 
ab. the -time :but includes money which might be 
already due or .might - be payable, i in the future, 
[p. 689, cols. 1 & 2] . 

“Per” Coutts-Trotter, J,—The word .‘price’ in section 
54 Of the -Transfer of Property Act connotes $ome- 
thing: different. and - something more limited than 
. the; familiar term ‘valuable; eee It. means 
money, bp. 690, col, 1.] 


' " Seeond; NT against the desros of the 
Court of the Subordinate Judge, Tuticorin, 
in, Appeal : Suit No, 33 of 1919, preferred 
against the deeres of the Court of the. 
. Distriot Munsif, Tuticorig, in Original Suit: 

No., 114 of 1918. | ‘ 


. This second: appeal. coming- on for hear. 
ins: on the 14th and 15th of April: 1921 
upon perusing the grounds of‘ appeal, the 
; judgments ‘and. desrees of the lower Appel- 
late Court and the Court of -first- insfanse 
. And the ‘material. papers -in the ease and 
upon -hearing. the arguments of: Mr. K. V. 
Krishnaswamé Atyar for Mr. T, R. Venkaia- 
yamg: Satiri, for the Appellaxt,- -and of Mr. 
Aj : Swaminatha Azyar, for the lat Respond- 
ent; and: tho- 2nd Respóüdeüt not appear: 
. ing in: person -or- by Pleader, ! and the 
saso having. been posted- to- be spoken- to 
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on the 20th. and 22nd of April 1921, 
and: upon: hearing the arguments of Mr, 
"T. R. Venkatarama Sastri, for the Appellant 
and of Mr. A. Swaminatha Atyar,: for the 
‘lst Respondent and the case having stood 
-over for consideration till the 27th of 
April 1921, the Court (Oldfield, J. and 
Ramesam,’ J. ) made the following 


ORDER OF REFERENOE TO A 
FULL BENCH, 


The sesona defendant, here appeilant, relies 
on a sale-deed of the suit land from Ist 
‘defendant, Plaintiff, the first wife of Ist 
: defendant, has obtained a declaration that 
‘the sale to 2nd defendant ia invalid, so far as 
it affests her right fo enjoy the land during 
~her life, on a finding ‘by the lower Courts 
| that. ske is doing' so under an oral trange 
fer of that right by Ist defendant with 
‘@ sondition against alienation by him dur. 
ing her enjoyment. "The finding that this 
‘transfer was made is one of fast and 
.we must aesept it.” The second appeal 
has -been argued on the ground that under 
‘the Transfer of Property Ást'an oral transfer 
of this kind is ineffeative, The deeision of the 
‘lower Appellate Coart has been supported on 
‘the grounds that, even if-tle oral trange 
fer is: ineffeetive, plaintiff has preseribed 
for a right to possession" by her adverse 
‘holding for about seventeen - years,‘ and 
that 2nd defendant’s sale haying‘ to^ hia 
“knowledge been intended to defeat plaint. 
iff's maintenanes right that right must 


. under.sestion 39 of the Transfer of Prop. 


erty Act be enforsed against him by keep. 
ing: her in possession.’ 


2d 


Neither -of the eonsiderations relied sn 


- by plaintiff affords an immediate ground 


of desision.’ For the lower Appellate Court 
has found only that ‘she had possession 
on the date of-her plaint, not that she 
had had it for the previous period neces- 
sary for: preseription; and a remand for 
proper eonsideration of the" plea'of ‘pres« 
«ription would be  nesessary. The argu. 
ment from section ‘89 assumes that’ her 
right to -maintenanee’can be identified with 
her: right: to the enjoyment of the suit 
land, whereas the validity of the trange 
fer to her of that land in lieu of maintenance 
is the point-in- dispute; - 
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~ We have, therefore, to decide whether 
this oral transfer of land, acm’‘ttedly of 
over Hs. 100 in value is valid. The question 
raised are of general importance aud as 
we are referring the matter we attempt 
no further discussion or citation of author- 
ities than is sufficient to indisate its di. 
fisulty, ln argument before us neither 
party has eontended that the transfer to 
plaintiff is a lease; and the suggestions that 
it is a gift or a family settlement or eom- 
promise can be dismissed shortly, the former 
because her abandonment of her right to 
elaim maintenanee is a aonsideration within 
the meaning of sestion 2 (d) of the Indian 
Contract Aet, the latter beeause the arranga- 
ment is not put forward as an asknow. 
ledgment of existing rights or otherwise 
than as a ereation of new ones, Second de- 
fendant argues that the. transfer is a sale 
or exchange which under sections 54 and 
118 of the Trans‘er of Property Act dan 
be made only in writing, pl:int:ff, thas 
it ean be made withont writing under 
sestion 9, because the case is not one in 
which a writing is oxpressly reqa‘red. 

One obstasle to the applieation of either 
section 54 or 118 is that in the present 
easa the transfer is on the one side of 
the right to enjcy only for the transferee's 
life and this may be inconsistent with 
the referenees io transfer of ownership 
in the former and of ownership of a 
thing in the intter. For in thé absence 
of definitions of “ownership” and of “a 
thing” it is a question whether the trans- 
fer of less than an sbsolute and perma- 
nent right is sontemplated by either 
sestion. We have been shown no sutho- 
rity on this point or on the kindred obies- 
tion- to tbe applieation of seetion 118 to 
the eonsideration proseeding in the present 
ease from the transferee, that the abandon- 
ment of a right to  maintenanse is not 
the ownersbipofathing. For it can hard y 
be said that the abandonment of a right 
against & person is a transfer ts him of 
that right; and, if it eonld be, a right 
to future maintenance is, it has been held, 
not a thing which ean be the subject of 
transfer or &esignment, [Narbadabat v. 
Maliadeo Narayan (4) and Pulikandy Mummad 


~ (1) 6 B. 99, 8 Ind. Dec. (N, &) 68, 
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v. Ohingoran Keloth Valia Appa  (2).] 
The diffieulty in eonneetion with sectian 54 is 
that a prise or promise of a prise is essential 
and that plaintiff's abandonment of her right 
to future maiatenanee, whish has never 
baen assessed or valued, is not a prise or 
the promise of one because a prise must 
according to authority (Quean Empress v. 
Appavu (3) and Volkart Brothers v. Vetti- 
velu Nadan (4)] be money. We have been 
asked to disregard this with ^ referenee 


.ío the judgment of Sadasiva Aiyer, J., in 


Artyaputhira Padsyacht v. YWuthukumara- 
sawmy Padayachi (5) and his distum 
that “If two persons mentally fix the 
va'us4 of tbe exshanged  thinss in 
euríent coin and then xo a&^g3 them as of 
equal value, .., they might ba held to effect 
“sales? and not to pay ‘prices’ (the word ‘not’ 
being apparent'y interpolated in the report) 
and not marely to effect an exchange.” 
It is poss:ble that this was no&enuoeiated 
ang general principle, but only witb refereneo 
to eaves such as that before the learned 
Judge, in which the data for the mental pro- 
c335 ha assamad, in the shape of information 
‘as to completed transactions, were available, 
Bat the supposition of ausa a prosess eau 
hardly be made in eases of the kind 
now in question, in whieh the calcu- 
lation of the amoung depends on an 
est mate of an unassertained  periodieal 
liability for an uncertain time, and we. have 
to assume not only a mental fixing.of the 
total due by each party, but. some - sort 
of sympathetic agreement between them on 
the same figure, in the absense of whieh 
thera sould ba no sontraet. 

In these cirenmstancss we refer for the 
opinion of a Fall Bensh theo question whether 
a transfer of land of the value of more 
than Hs. ICO by a husband to his wife 
to ba enjoyed by the latter during her life- 
time in dissharge of her claim to future 
maintenanes ean be made without writing. 

This second appeal eame on for hearing 
before a Fall B meh. 

Mr. K. V. Krishnaswamy Atyar for Mr. 
T. R. Venkatarama Bastri, for the Appellant, — 


. (3) 9 M, 141; 1 Weir 646; 3 Ind Dec. iN, s.) 495. 
(4) 11 M. 459; 12 Ind.Jur346;4 Ind Dec. (N. a) 


32, 
(5) 15Ind. Cas. 343; 87 M. 423, 12 M, L T, 426 


. . 28 M. Li J. 889; 1912) M. W. N, 854, | 
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The transaction in question is invalid for. 


“want ofa writing to evidente it. 


It must be treated as a gift as there. was 
no valid consideration for the transfer. An 
agreement to provide for the future main- 
tenance of one’s wife is an illegal bargain. 
If it ia viewed..as a. settlement even then it 
should be in writing. . 

‘Messrs. 4 Swamtnatha Atyar, for Respond. 
ent No. 1.—The trarisastion falls under sestion 
9 of the Transfer of Property Ast in the cate. 
gory of aases in which no writing is expressly 
required by law. It is not .a sale as there 
was no ‘prise’, ‘that is, money ‘paid or promis- 
ed. It is not a gift. There is nothing 
illegal in husband and wife agreeing as to 
the . wife'a future .maintenanse, It is not 
an exchange as neither party transféra the 
ownership of one thing for the. ownership on 


‘another, 
OPINION, 
cha 0. J; — The . , question referred 
i .this oase is “whether a 


en of land of the -value of more than 
Ra 100-00 by ‘husband to his wife to be 
enjoyed by the latter during her lifetime 
in disebarge of her slaim to fature main. 
fenancs can ba made without writing," 

It was argued first that sueh an agree- 
xni was & gift, besause it was said that 
&ush & bargain was illegal and, therefore, 
without consideration: but it had to be 
admitted that, if the bargain was to raeeive 
the’ land in discharge: of the slaim to future 
mainténanee, there was nothing ` illegal" at 
all; and: it is not nesessary to say anything 
further .on the subjeet of gift. By the 
Transfer of Property Ast, section 9 “A 
transfer of . property may ba made without 
writing in every casein whieha writing ig 
not. expressly required by: law” and, there- 
fore, one- has to look. at the rest of the 
Act to see whether writing has been expressly 
required by law for aueh a transaction as 
this. Apart from the question of gift, the 
only sections, whish it is elaimsd, sould 
apply are sestions 54 and 118. bestion 
94 relates to sales, & sale being defined 
“as a. transfer of ownership iu exchange 
for prise paid or promised", In this oase- 
one, has. to, consider whether there was a: 
prise “paid or promised by the transferee, , 
Now, ' “prise” has a well-defined meaning. It 
means money, butnot nesessarily money handed 
over in current, epin at the time but includes. 
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money .whish might be already co ax 
might be payable in the future. I think 
the law is well expressed in the commen. 
taries on the Trausfer of. Proneriy. Aot by 
Shephard ani Brown, page 175. `- 'Priee’ 

insludes money only, for, if the thing given. 
and exshanged for land eonsists of goods 
and not money, thera is no sale but an 
exshange, Å transfor noh made in exehange 
for a money eousideration, c. g., a transfer 
male in purauanes of a eompromisw of 2 
family disputes, would not be a sale, atid ' 
might be altogether ontside the provisions 
of the Aet." There being, in my view, 
no prisa paid or promised in this ease, the 
transastion- was not a sale. Wo were 
referred - on this poiat to a decision 
io Artyaputhira Padayachi v. Muthu. 
kumarasawmy Palayachi (5) and to certain 
observations of Sadasiva, Aiyar, J., there- 
in in whish, apparently he would extend 
*"priee" so as to cover all eases ,where 
articles are exchanged, one against the other, 
provided that the parties weat through the 
mental process of fixing in their own minds 
the value- of the articles to ba exehanged.. 
I most say that [ thick that that WAE, 
going beyond anything that one ean. find 
in the Aet. It ssems to me that’ those 
observations were quite unnecessary for the. 
desision whieh was arrivad af in that easa, 
and I eonfess that I sannot agraa that the 
mental process gone, throngh of valuing in 
one’s mind- the different actislas to be ox- 
ehanged ‘ean possibly, turn on sahana 
transaction into a sale. 
. The remaining section is gestion - 118, 
whieh deals with ‘exshanges’, By that Bec», 
tion “exchangs” is defined as follows : "where 
two persons mutually $rausfer the ownership 
of one thing for the ownarship of another, 
neither thing or both thinga being money 
only, the transaetion is ealled an exebange." 
In this transaetion the ‘husband transfers 
the land or the right to use the land: 
during the lifotima of the wife . and 
the wife gives up her right to future 
maintenanse. It seems to me that there 
are two reasons why. this ` transaction 


cannot be an erehange within that defini- 


tion. First; of all, the husband, does not 
transfer the ownership of, the land, and, 
sesondly, the wife does not transfer the 
ownership of anything. She daas not par- 
port to tcansfec anyshiag to, her husband, 
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nor had she anything, within the -meaning 
of that eestion, whieh she sould transfer, 

: On' these grounds the answer to the 
question referred to us is in the affirmative. 

Covrra-Trorter, J,—T agree. When we are 
eonsiruing a word like " price," we are dealing 
with a word whichis by ite inherent nature 
a likely &ubjeet of controversy, and I turned 
out of suriosity to the Oxford  Ecglish 
Dietionary and found the quotation from 
Adam Smith's Wealth of Nations—1776 : 
“The real prise of everything, what everyihing 
really costs to the man who wants to acquire 
it, is the toil and trouble of aequiring it. 
Labour was the first prise, the original 
purchase money that was pa‘d for all things." 
But it seems to me that ths answer isto 
be found in what I said during the course 
of the-argument, that a trained Enp lish 
lawyer wovld never use the word "price," 
unksa it- be to sonnote something other than 
ihe perfectly familiar phrase “valuable 
songideration," which would naturally ceeur 
to his mind; and it seems to methat the 
whole of Mr, Krishnaswami Iyer’s ingenious 
ergument somes to this that we are to 
construe price as meaning the familiar term 
“cainable eonsideruticn." I think that the 
word “priae” was put into the seetion to 
connote scmethirg different and something 
more-limited, that is, morey. 

KUMARAEWAMI Sastst, J.—I agree with my 
Lord. and: would only add that even if the 
transaction is treated as a settlement of family 
dieputes, there is nothing in Hindu Law 
requiring it to be in writing, Partition 
ean under Hindu Law be made without 
any dosnment and a settlement eannot be 
in a "Worse position. 

It is- argued that the transaetion ‘must 
be viewed as a gift of immoveable property, 
as under -Hindun Law:an agreement by a 
husband to provide for the future mains 
ienanee cf his wife is ‘invalid, and there 
being no legal and valid consideration for 
the transfer, it is in effect -a gift, I see 
nothing illegal in Hindu Law for a busband 
to make ‘provision for the-future maintenanes 
of his wife. Ib is very often a very proper 
thing to-do, Even assuming- 
agreement to provide for future maintenance 


i» invalid under Hindu Law the trancaction. 


will not smount to a&' gilt. It wil) be invalid 
not for want cf writing and registration buy 
beeanse’ it is insompetent -for the parties to’ 
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enter into the transastion because of the 

personal law by which they are governed, 
M, C. P, j 

Answered sn the affirmative, - 





LOWER BURMA CHIEF OOURT. | 
Civ,n MiBOELLANEOOB ÁpPLICATION No, 65 or 
1921. 

February 20, 1922, 
Present: — Sic Sydney R binson, Kr., Chief 
Judge, and Mr. Justise Macgregor. 
MAUNG THWE—Appiicint: 
versus 
A.L. A. R. CHETTY FIRM AND orgers— 

RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 8. 110, inter. 

pretation of--Appeal to H, M, in Council—Amount of 

subject-mattér of surt, what is—Special leave to appeal; 
when to be granted, 


Section 110 of the Civil Procedure Code should be 
80 interpreted that effsot may be given to all its 
provisions, if this can reasonably be done, and the 
second paragraph of the section ought not to be 
read alone and as not being subject to the require. 
ments of the first paragraph. It was not intended 
to make the second paragraph & separate provision, 
[p .692, col, 1.} 

Subramania Aiyar v, Sellammal, 81 Ind Cas. 296; 
86 M, 845 nt p 845; 2 L. W, 10 7i ‘8 M L:T, 450; 
(1916) M. W. N, 941; 80 M, L, J, 317, relied on 

For the purposes of an appeal to H.M in Council 
the amount of the subject-matter ofa suit in the 
Court of first instance is. the amotint for which a 
decree is recovered, including at moat interest up 
to the date of the decree and the value of the sub. 


ject-matter of a suit is the value at the time of 


the institution of the suit, [p. 691, col. 2.] 

Mott Chand v. Ganga Prasad Singh, 24 A, 174,8 C, 
W., N. 862; 29 I. A. 40; 4 Bom, L. 156; 8. Sar. P, C. 
J. 247 (P. C.) and DeSilva v. DeSilva, 6 Bom L. R, 
408 at p. 409, referred to. 

Where a case is otherwise unsppealable to H. M. 
in Council, special leave can only be granted if the’ 
questions involved are not only substantial, but dre: 
of great public or private importance. [p: 692, col. 7.7 

Moti Chand v. Ganga Prasad i 24 À. 174; : e 

J. 247 (P O., relied on, 

Applisation for leave to appeal to His 
Majesty i in Couneil. 

' Mr. Das, for the Applieant. 

Mr. Lesch, for Respondent We. 1, 

JUDGMEN T.— This is an applieation for 


leavà to appeal: to His Majesty in (sungil 


from a decree of thia Court confirming: the 


decrae of the Court of first iastanee. 

The fasts involved are as follows :— 

vwa persona, Maung Thwe-'and Tan P», 
gach diaimed to be tho- sole ences son Hog’ 
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2 Burmese souple who diad leaving a fairly: 


large estate. ross-applisations for Latters of 
Administration were filed and Lotters were 
granted to Tun Pe. ‘Thereapoo, Maung 
Thwe brought a suit to have it declared 


that he was the solo ainpted son and 
for possession of the estate. The first 
Oourt held that he was the sole 


adopted son, On appeal to this Ocurt it 
was held that Tan Pe was the sola adopted 
son. An appeal was filed to His Majosty in 
Oouneil when their Lordships held that both 
were adopted sons. In the meantime, sub- 
sequent to the decree of this Court declaring 
him to be the sole adopted san, and after 
notiee had been served of the applisation 
for leave to appsal to His Majesty in Council, 
Tun Pe alierated the land in suit to Ma 
Shwe Pon for Ra, 6,00) by a revistersd 
deed, Subs:q;enily Ma Shwe. Pon mort- 
gagad this land to A L.A. R. Chetty. The 
present suit was brought by the Ohatty to 
enforces his mortgage. The amount he 
claimed was under Rs. 10,000, as was also 
the amount 'desresd in bis favour. Manag 
Thwe was made a party and contested the 
mortgage on the ground that the original 
sale by Tun Peto Ma Shwe Pon was void 
and of no effect, as he was merely a eo heir 
and had no separate rights in this property 
that he could aonvey away. He pleaded that 
the principle of is pendens applied to the 
alienation and that Ma Shwe Pon asquired 
no rights in the land whish she sould mort- 
gage to the Ohetty, 

On appeal this Court at first aseented these 
arguments and set aside the decree of the 
Court below. An applieation for review was, 
however, admitted on the ground that the 
effeet on the elaim of the fast that Tan Pe 
was the administrator of the estate and 
must ba deemed to have acted as sush had 
not been considered, and tbe final dacision 
was that the sale was good and that the 
doctrine of lis pendens would not apply in the 
cireumstanses of fhe oases and this Oouart: 
acsordiogly sonfirmed the decree of tha 
Oourt below. From this decision Maung 
Thwe desires to appeal to His Majesty in 
Counsil, : 

He claims, in the first instanes, that the 
subject-matter of the suit in the Oourt of 
first insianca and in dispute on appeal to 
His Majesiy is over Rs 10,000. It may ba 
admitted that the amoant or valua of the 
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subjest-matter in dispnte on appeal to His 
Mejasty in Couneil is over Hs. 10,000 if the 
interest aesraei due up to the date of the 
deeres of this Court be taken into conzidera- 
tion. Butit is argued by the respondent 
that the amount or value of the subjest- 
matter of the suit in the Court of Sest 
instanee is not Re, 10,000. 

| As to this we have to consider the value 
at the time of the institation of the suit, 
The sale by Tan Pe to Ma Shwe Pon was 
for Rs. 6,000. When the property was 
brought to sale in exesntion of the Ohetty’s 
mortgage-deerea we are told it realized 
less than Rs, 10,000, and we can find no proof 
on the resord to show that thea land was 
worth Rs, 10,000, or upwards at the time 
of the institution of the suit. 

The am ant or value of the subject-matter 
of the suit tn the Ohatty was elearly tho 
amount be claimed, together with, at moat, 
interest that had aserued dus up ta the date 
of the decree, 

In Mott Ohand v. Ginga Prasad Singh (1), 
their Lordships held that the amount of the 
subjest-matter of a suit in the Court of 
firstinstanca for the purpose of an appeal to 
His Majesty in Couneil is the amount for 
which a deeree is reeovered, ineluding 
interest up to the date of the desres, and in 
the ease of DeSilva v, DeSilva (2) Jenkins, 
O. J., held that for the purpose of eonsider. 
ing whether the sonditions as to valne are 
satisGied “the decree isto be looked at as it 
afecta the intereat of the party who is pre- 
judised by it, and who seeks to relieve him- 
salf from it by appeal,” 

So far as Maung Tawe is conesrned, the 
effiat on his interest of the adverse deeres is 
that he is deprived of this parcel of land and 
that, as we hava said, has not bsen shown 
to àmouot to Rs, 10,000. We must, there. 
fore, hold that the sonditions laid down. n 
the ficst paragraph of sestion 110 are not 
satisfied. 

It is next urged that, even if that be so, 
petitioner is entitled to come uader the 
Basond paragraph of section 110. Jt ia 
urged that the deeres involves, diractly or 
indirectly, soma elaim or question to or rea. 
pesting proparty of like amount or value, 


(1) 24 A, 174: 6 C. W. N. 38} 22 L A, 49, 4 Bom. 
L. R. 156: 8 Sar. P, 0. J. 247 iP, 0.), 
(2) 6 Bom.!L, R. 403 atip, 408, 
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In tho. rst place, ib is^ claimed that this: 


próvislón is.to-he read alone and not subjeet 
in any way. to the requirements of the: first 
paragraph of ihe- section: We sre quite 
upable.to-accept this view. It is based 
apparently:on the spaeing and quasi separa- 
tion info a separate paragraph. We do not 
consider that it was intended to make it a 
separate “provision. What the section re- 
quires is that the subjest-matter in the 
Court. of: firat instance must be Hs, 10,000, 
or upwards, and in addition that the amount 
or value of the subject-matter on appeal 
must be the same, or the desree must involve, 
direetly,'or indireetly, somé elaim or ques- 
tion to or respesting property of like amount 
or value, "This latter provision is to ba 
read as an alternative to the 2nd restrie- 
tion-in the earlier part of the section. To 
read it otherwise would render the provision 
as- to the. value of the, subjest-matter in 
the. ‘Court. of first’ instanee a dead letter. 
It is not open to us so to interpret the section, 
We are.bound so to interpret it that effest 
may ‘be given to all its provisions if we ean 
reasonably, do so, 


There is authority for this view in the 
case of Subramania Aiyar v, Sellammal (3). 
Speaking of this argument Wallis, C, J., 
said: If this sontention be ascepted, a nerd: 
fishte ‘must be granted in any case in which 
the amount or valae of the subjeat-matter 
In” ' dispute on appeal to His Majesty in 
Coureil is not less than Rs. 10,000, whether 
or not the amount or value of the subject- 
matter of the suit in the Court of first 
instanee fell below Rs. 10,C00, and this 
prévision besomes wholly nugatory.” 
| i Mr, Justice Srinivasa Aiyargar said 

i... it ‘is impossible to ecnatrue the 
seno slause of section 110 of the Ocde 
of ‘Civil’ Prosedure so es to render tke 
first- [perfectly  useless......In my judg- 
ment, the first elause applies to cases where 
the decree awards a particular snm, or prop- 
erty‘of a^ partionlar: value or réfuses thet 
relief (7. e.) to eases where the subject- 
niatter n dispute is of a particular 
valae ......If the operation of the deo'sion 
is eorifined only -to tbe pariieular object- 
matter, clause -(2)-’does not apply, and 


(3) 3I Ind. Cas, 296;-39 M. 843 at p. 545; 2 L.W. 


pet Se L T. 450; (1016): M, W, N: 943; 80 M, L. 
» 81. 
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unless the case satisfies the. conditions | in 
elause (1) there is no right of appeal. If 
the-deeision beyond swarding . relief in 
reepest of the parteuler objeet-mstter of 
the suit affeets rights in other properties, 
clause (2) would apply: also if the - matter. 
in dispute is one whieb is incapable of valn- 
ation as in the case of easements, clauce (2) 
may apply.” 

It is argued that the desision in — 
of this partisular slienation by Tun Pe will 
deeide other alienations made by him, one of 
which is pending in appeal before this 
Court. It isa ease in whieh a mortgage. 
was made by Tun Pe of another portion 
of the estate. The desision of this esse 
eannot be said to decide some other- 
case relating to another portion of the 
estate. The parties will be different 
aud thia will in no way be bindirg: on 
them. Moreover, the desision will be on. 
a point of law and the sorrect desision 
on a point of law cannot be said to decide- 
qusstions relating to other portions of the 
estate. Even if the decision on the point 
of law in this ease hclds good in some 
subsequent ease, it will mean nothing more 
than that the right law bas been applied, 
but, however this may be, as the value of 
the subject-matter of the snit in tbe Court 
of firat irstanee is not Rs, 10,C00 this 
provision sannot be brovght into pley, 

Lastly, it is uaged that the ease should 
be sertifed to be otherwise a fit one for 
appeal to His Majesty in Oonneil, Where 
a eare is otherwise unappealable, their 
Lordships of the Privy Ocurel rave laid 
down in Moti Ohand's ease (1) that leave 
shonld not be granted unless there is 
some tubstantisl question of law of general. 
interest involved. 

We are unable to hold that there is 
any sueh substantial- question involved in. 
the present case. 

The powers of eo-heira inf respect of 
alienation of joint and undivided property 
are we!l-settled. Thedeeisicn es to the dcetrine 
of lis pendens sannot bs described as of 
general intereat and there i is no substantial 
question of law to juttifly the grant of a 
certificate. 

Had the ease been one satisfying the. 
restristiong as to value, as our decrees 
eonfirmed that of the Oourt of first 
instanse i$ would have been necassary to. 
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hold that the appeal involves some substantial 
question of law, It may ba that for 
purposes of that provision the questions 
arising in this ease might have baen held 
to justify the grant of a sertificate; but 
for the grant of a spseial sortifisate, the 
questione invclyed must be not merely 
‘substantial but must be of grest public 
‘or private importanse and we are unable 
‘to hold that they are such in the present 
ease. 

For these reasons the applieation for 
leave to appeal must stand dismissed 
with costs. Advocate’s fees five gold mohurs, 

wW, C. 4. 

Appeal dismissed. 


NAGPUR JUDIO/AL COMMISSIONER'S 
4 COURT. 
Seconp Oivin Avera No. 86 cy 1921. . 
July 12, 1922, 

Present — Mr. Kotval, A.J. C. 
.BR:JMOHANSINGH AND ANOTHER - 
PELAINTIFFS— ÀPPELLANTS 

—-— LETSUS 
KASTORUHAND AND ANOTHER— DIBANDANTS 
sawa PUBAPONDHNTS. 

' Qivil Procedure Code (Act V of 1908), ss. 88, 47—~ 
‘Court not competent to execute decree — Power to treat 
suit as ewecution application, 


Under section 47, clause (2), of the Civil Procedure 
Code a suit cannot be treated as an execution appli- 
cation unless the Court before which the suit is 
pending is either the Oourt which passed the decree 
or the Court to which the decree is sent for execu- 
tion, as, under section 38 of the Code, no other 
Court except either of these two has power to 
execute a decree [p. 694, col. 2 ] 

Appeal from a desree of the Distriet Judge, 
Jubbulpore, dated the 18th Ostober 1920 in 
Civil, Appeal No. 17 of 1920. 

Dr. H. S. Gour, for the Appellanta, 

Mr. M. Gupta, for the Respondents. 

JUDGMENT.—1in Civ Suit No. 59 of 
19129 in the Court of the Subordinate Judge 
bronght by one Rahimkhan against Hedayat 
Khan and Mahebub Khan for dissolution 
of partnership, the property in suit whieh 
belonged to Hedayat Khan and Mahebub 
Khan and had vested in the Heoeiver was 
sold. by tbe latter on the. 29th January 
1916 to- one Ku»jilal  Kunjilal afterwards 
gold the property to tbe plaintiffs, 
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The defendants got thé same property 
attashed and sold in execution of & monay 
decree against Hedayat Khan and Mahebub 
Khan in Small Cause Court Suit No. 1340 
of 1911 and purchased it themselves. The 
sale was confirmed on the 17th August 1918, 
The plaintifis sue for possession on the 
grouud that the sale to the defendants is 
not binding on them. The claim is made 
under the following eireumstaneas. In Suit 
No. 1340 of 1911 the property was first 
Bold in execution in the Court of the 
Munsif in April 19)2, Before the sale was 
sonfirmed an injunstion was issued to the 
Munsif on the 24th June 1912 by the 
Subordinate Judge trying Sait No. 59: of 
1912 to stay the exesution proceedings, 
The proseedings were thereupon dismissed 
by the Mansif on the 28th Jane 1912. In 
February 1914 the defendants again obtained 
an order for sale of the property from tha 
Mounsif’s Court. The property was again 
sold on the 5th January 1918 and purchased 
by the defendants. A seeond injunction to 
stay proceedings was issued by the Subor- 
dinate Julge to the Munsif who stayed the 
proceedings until further orders: from the 
Subordinate Jadge ; ride order dated “the 
12th February 1918 in order-sheat (Exhibit 
D, 4). On the 17th August 1918 the Munsit 
confirmed the sale, ; 

The grounds on whieh he did so appear 
in his order (Exhibit P-10), whieh is aa 
follows :— 

"Deeree-holder by Mr. P.O.: Boxe, judge 
ment.debtor by Mr. Banerji.  Désree: 
holder applied’ for sonfi:mation of sale 
held on 5th January 1918. After the sale 
an injunetion was brcught from the Court of 
Sub.Judge to stay further proceedings and 
the proeeedings were then stayed. The 
ease in conneetion with whieh the. injuna- 
tion was issued has been decided. But nc 
order for sancellation of the injunction is 
received,  Applisant's Pleader sontends that 
as the suit is decided and no order is 
passed in referense to the injunstion the 
injunetion must be taken as having los: its 
forse as the Oourt of the Sub Judge has 
no longer jurisdistion in the matter. I agreg 
with this eontention, 1 now confiem: the 
sale as prayed for. Sale confirmed, Case 
struck off as partly satisfied. Oosta on judg. 
ment-debtors.”’ EO we À 

On the 8th Oetober 1918 the plaintiff: 
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applied for review of the above order (Ex. 
hibit P.6). The application was rejected 
by the Munsif on the 24th January 1919 
(Exhibit P-3). The Munsif held that the 
objection was too late and that the matter 
was-one which required a regular euit for 
its decision. The present suit was thes 
filed on the 18th August 1919. 

The Trial Court decreed the plaintiffs! suit 
on the ground that the sale to the defend. 
ants was bad on the ground of lis pendens, 
The defendants’ plea that the suit was barred 
by seetion 47, Civil Procedure Code, was 
deeided against them. The defendants 
appealed to the lower Appellate Court and 
confined themselves to the plea of bar under 
gestion 47, Civil Prosedure Code. The lower 
Appellate Court has held that tke suit is 
barred under that seciion aod has dismissed 
it. In this Oourt it is first contended that 
the question whether a suit or an application 
for exgeuiion lies is res ;udicata by reason 
of the Munsif's order (Exhibit P.3), This 
contention eannot prevail, The defendants 
were not parties to or heard in the proseed- 
ings in whieh the order wes.pasaed. Again, 
the Munsif was not called upon ia the 
proseeding before him to deside whether a 
suit or an applieation for exesution lay. 
It the Civil Court had not the power to 
try a suit in the matter, the Munsit’s opinion 
eould not confer it. 

. Jt. is next argued-that seotion 47 has no 
applisation as the matter does not relate 
io execution, satisfaetion or discharge of a 
deeree, and the plaintiffs are not the ra- 
presentatives of the judgment-debtor. This 
point has been fully discussed by the lower 
Appellate Court in paragraphs 4 and 5 of ita 
judgment and I agree with its eonolusions. 
It is said that in Veyindramuthu Pillai v. 
Maya Nadan (1) the point was whether an 
appeal lay or not. This is true, bat this 
point depended on the question whether an 
auetion-purehaser was the  repres»ntative 
of the judgment-debtor or not, and the 
latter was the point really to be decided. 
That the matter is one in execation pree wd. 
ings ean sc3reely be disputed. The H:e- 
auting Court sold property which the 


plaintiffs sontend had  esased to be the. 


judgment-debtor's. They desired the sale 
bo be sancelled and not eonfirmed. 


591; 20 M. L, T. 891; 88 1. L. J. 82 (F, B),! 
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applieation for this purpose had to be made 
to the Exeenting Oourt as in faet if was 
made, J egree with the lower Appellate 
Court that sestion 47 applied to the case, 
the plaintiffs being the representatives of 
the judgment.debtor and the matter being 
one relating to exeeution of' the Small 
Oause Court deeree and arising between 
the defendants who were the deeres holders 
in that suit and the plaintiffs who were 
the representatives of the judgment-debtors, 

.It is lastly eontended that under elause 
(2) of sestion 47 the suit should have been 
treated as an application in exeeution and 
dealt with as auch, Under  restion. 88, 
Civil Prosedure Code, a desree may be 
execouted either by the Court whieh passed 
it or by the Court to which it is sent for exe- 
cation. The Trial Court not being the Court 
to uhieh the deeree was sent by the Small 
Oavse Court for execution, this sestion 
prevents it from proceeding with the suit 
as a matter in exesntion and execu:ing the 
desree. 

The appeal fails and is dismissed with 
costs. 

The 1l-wer Appellate Court has ordered sosts 
iu the lowér Ccurts to be borreas incurred 
and in the particular circumstances of this 
case I am rot incli:ed to interfere with the 
exeroire of its discretion. The orcss-objection 
is, therefore, dismiesed. 1 make no order as 
to costs. 

G, R, D. 
Appeal and cross-objection dismissed. 


LOWER BURMA CHIEF COURT. 
First Orv: APPEAL No, 72 og 1920. 
March 13, 1827. 

Presenti-— Sir Sydney Robinson, KT., 
Chief Judge, and Mr. Just c» Macgregor, 

Tre CHETTY FirvorS.R M.S. : 
ABUNAOHELLAM CHETTY —ArPELLANTS 
YAN US 


KO PO YAN AND OTGEZS—HESPONDENTS, 

Contract Act (IX. of 18129); s. 178—Doewments of 
title— Railway Receipts, negotiability of — Transfer of 
Properly Act (IV of 1832), s, 137, scope of. ; 
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' Railway Receipts are ''Mercaniile Documenta of 
Title to Goods" wi. hin the meaning of section 178 of 
the Contract Aob, but they are not by law negoti- 
able: in order to give them the attribute of negoti- 
ability, ib must be established by the custom of 
merchants that they are treated as negotiable in the 
particular trade and at the particular place where 
the claim to negotiability is advanced. From the 
mere fact that they have acquired the attribute of 
negotiability in one City in a particular trade, it 
does not follow thab they arə invested with that 
attribute in another City in analtogether different 
trade. [p. 697, cols. 1 & 2] 

Section 187 of the Transfer of Property Act merely 
deals with the manner in which the documents to 
which it relates can be transferred, but it does not 
affect the result of the transfer when made. In 
orderthat such a transfer should, in the case of 
Railway Receipts, have the effect of transferring 
the ownership of the goods, if must be established 
shat they are negotiable. They are not negotiable 
by law, nor are they rendered negotiable by section 
137 of the Transfer of Property Act, [p. 693, col. 1.] 


Ramdas Vithaldas Durbar v, Amerchand 4" Co, 85 
Ind. Cas, 064; 4) B. 480; 20 0, W.N 1182; .19:6) 2 
M, W. N. 110; 18 Bom L. R. 670; 20 M. L T. 194, 81 
M. L, J. 81 4 L, W 343; !4 A, L. J. 1045: 240. L. J. 
820; 85 L. I, PR. 0. 214; 33 mm L. R. 59 bz- 43 1. A. 164 
(P, 0.', referred to. 

Natcheappa Chetty v. Irrawaddy Flottila Co. Lid, 
22 Ind. Cas. 3 l; 4h O. 670; (1914) M. W. N, 168; 
180. V, N. 457; 12 A. L. J. 211: 16 M.L. T. 93; 7 
Bur. L. T. 40; i9 C. L. Jj. 265; 16 Bom. L, B. 298 LES C.H 
relied on, 


Appeal against the jadgment of Mr, Justica 
Maung Kin, on the Original Side. 


Mr. N. M Oowasjee, for the Appellants. 
Messrs. Young and Leach, for Respondents 
Nos. 3 and 4. | 


JUDGMENT, —The fasts of this sase are 
practically undisputed. The 2ad defendant, 
Kyaung Taik, had received from time to 
time large sums of money from the 3ed 
defendants, the London- Rangoon Trading 
Company, Limited, for the purpose of buying 
paddy for them. Hə was still owing them 
over Rs, 13,000 which he had to make 
good by the supply of paddy. Thay agcesd 
to take faddy from him at the rate of 
Rs. 160 per 100 baskets, Ha went to 
Mandalay and there mada arrangements 
with the fet defendant, Po Yan, telling 
him that if he would buy paddy for him 
he would sell it to the London- Rangoon 
Trading Company, Limited, who were paying 
Rs: 160. Po Yan had no sapital aod he arrang- 
ed with the plaintiffs, the Chetty firm, that 
tbey should finance his purshaces, assigning 
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to them the Railway Reseip!s for all paddy 
dispatehod, as eollateral security for hund?s 
that were to ba exesuted, 

It is verfastly slear that the plaintiffs 
ware ful aware of the arrangements come 
to. Po Yan bought paddy and consigned it to 
the London-Raugoon Trading Oompany, 
Limited, to be delivered at their Patheinnyun 
Mill siding. For eash dispatch a hundi 
was drawn by Po Yan on Kyaung Taik 
and the kundi was sent by the plaintiffs 
to their Rangoon  braneh for acseptanse 
and eollection, together with the Railway 
R-ceiot relating to that eon*ignment assigned 
by -Po Yao, theoonsignor, to them. When 
each sonsignment was loaded in trucks and 
the Ra‘l vsy Reseipt issued, Po Yan, taking 
with him his vendors or their brokers, want 
to the Ohetty who advansed the price and then 
took the hundzs and the Railway Recsipts. The 
paddy was carried by the Riilway Oompany, 
the 4th defendants, and delivered at the 
3rd defendants’ mill siding where it waa 
immedia’e'y unloadsd by Kyaung  Taik'a 
mn. After the paddy had been inspected 
and passed, it was taken over by the srd 
deferdants. Delivery was given by the 
Railway Comoany without  produetion of 
the Railway Hseeipt. This was in nesord- 
ance with the standing arrangement between 
the Ra‘lway Company and the 3rd defendants, 
the Railway Reeeipts being collested weekly 
and isubmitted togetlier with the freight - 
due. 

It is not denied that the plaintiff Ohetty 
gave no notiee either to the 3rd defendants 
or to the Railway Company that the 
Railway Recaipta had been assigned to him 
for valaa spec fisally applied to the purchase 
of the paddy. All tha paddy was delivared 
between the 20th and 23ed of November 
1918. 


The plaintiff Chetty on learning that his 
Rangoon branch could not find Kyaung Taik, 
came down to Rangoon oa the 25th, that is, 
after delivery had been given and taken, 
Kyaaug Taik then assented the kundie but 
he did not mest them. Subsequently, aa 
he sould not obtain payment from either 
Po Yan or Kyauvg Taik, the Chetty brought 
the present suit in which he slaims a deeree 
against the Ist and 2nd defendants for the 
amount due to him on ibehuniis he asks 
for a deelaration that he had a valid sharga 
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. and.lien-for bhe amount: ro found due on 


the paddy- covered by the Railway Receipte, 


and further for a deeree that tha 4th de-. 


fendants, or: in the alternative the 3rd 
defendants, should . hand over the paddy 
to him or pay ‘its -value to the extent of 
the amount found’ due from the Ist and 


; 2nd defendants, 


* The Ist. defendant sonfesred judgment. 


: The 2nd defendant did not,defend the snit 
í though: he- appeared- as a witness for the 


: drd.defendants. 


The 3rd defendant Company 
pleaded- that they had a contract. with the 
2nd defendant to supply them 12,060 baskets 
of, paddy. at’ Rs. 160 per-100 baskets, and 
as ihe: 2nd defendant owed tbem Hs. 13,500, 
it was ‘agreed that the: price of paddy 
delivered under this contract should be set 
oË agairst tbe previous amount due. They 


| admit receipt -of tte paddy; they allege that 


they. paid. for it -by writing off Hs. 5.600 
against the - previous debt and paying 


: Re..774.1.0 in cash ; they allege they reseived 
“ $he, paddy from: the 2nd: defendant and that 


1 


' they gave ‘delivery 


they. had no. knowledge that the paddy 
belonged to. Any other persor, or that any 
third pariy had any interest whatever in 
the paddy or.its value; they urge. tbat it 
was. the bounden duty of tho. plaintiff . to 
have informed them immediately and plaint- 
iffe’ failure to do so abtolvea them from all 
liability. .- 

The Railway Company deny that the 
plaintiff has any lien on the paddy; that 
in‘ ignorance of the 
alleged claim: and deny that plaintiff was 


‘-entitled to any relief against them. 


. There ie be no doubt, on the evidence 


“in this ease and on tbe dau enk that were 


--gxeented, that Po Yan purebas:d the paddy 


' of these facts. 


for and on behalf of the ¢nd defendant. He 
bought it under an arrangement by which 


“it was agreed that the paddy should be 


aonsigned to the 3rd defendants at their 
mil siding. He purchased it with tke 
knowledge and on the understanding that it 
should eventually be sold to the 3rd defend- 
ants. The plaintiff was also fully aware 
He knew exastly when the 


paddy was dispatebed, and he knew, or 


- muet „be presumed to hava known, that the 


“paddy would not be kept lying about in 


waggons . ‘but -that it wonld be unloaded 


: without: delay, 
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So far as the “Railway” TR "was 
eonserbed, ho knew that if they delivered, 
the paddy to the sonsignee they would , be. 
merely sarrying out eompletely the eontrast 
that they had entered into with the consignor. 

The plaintiff must, therefore, have been 
aware that the 3rd ‘defer. dants would take. 
delivery of the paddy in due eonree without. 
delay, that the paddy was sonsigned: to: 
them and that they would have no ‘reason: 
to suppose that there were any other, cliims” 
against this paddy- if he did not give them, 
notice of the assignment’ of the Railway: 
Receipts to him. Knowing all this: -he' 
appears to have taken the mit leisurely’ 
action and mate no attempt to give any 
sueh notiee to either the Hail xay Company: 
cr the 3rd defendants. ' Under’ ‘ordivary: 
eireumstanees, therefore, he eould have no: 
elaim as against either the 3rd cr the 4th 
defendants unless the Railway Receipts were | 
documents that were negotiable and tar: fer 
property in tbe gocds by arsigbment mets ly, 
It is on this point that the app Mani mainly, 
bases his appeel, - 

The argument is that Reilwey: pa AA 
are dccuments of title to goods w.thin the 
meaning of section 178 of the Indian Con-: 
tract Aet and that, therefore, a valid pledge 
of such documents might be made. Leaving 
aside the question whether the pawnee, ih 
this instanee, ean be said to have acted with 
ordinary care in a.marner that ‘a eareful 
man of business would aet, the argument 
is based on the provisions of sestiops 4 and’ 
137 of the Transfer of Property Ast; but 
for the. provisions of section 137^ such a 
dosument would have required to be trana-- 
ferred by an assignment in writing; coupled: 
with notice to the holder of goods, ` | 

Sestion 137 lays down that in respect of. 
certain specific doenments or instruments. 
which are for the time being by law or. 
custom negotiable, and also in respeet. to. 
any mercantile dosument of title to goods, . 
those provisions should not apply.e sa 

To the seetion is appended an explanation 
which is a definition of the expression- 

"Mereantile Dcoumentof Title to Goods". 
It lays down that’ this expression ineludes, : 
amongst other things, Railway Reeeipts and 
any other document used in the‘ ordinary 
courre of b»sineas as proof of the pcssess on: 
or control of gocde, or authorizing or purport- . 
ing to authorize either. by endorsement or by, 
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` delivery, the possessor of the doeument to 


' of England,": Volume II, page 565, 


me 


‘transfer or reseive goods thereby represented. 
"The sestion does not purport to go beyond 
‘providing that documents that fall within 
the seope of its terms shall not bs subjest 

to ‘the special: requirements of Ohapter 8 
‘as regards transfers of astionable claims. 

Now,‘ it may be admitted that Railway 
'^Reseipts are “ Mercantile Dosuments of Title 
to Goods,”. bat -they are documents which are 
not by: law negotiable, and in order that 
they should ba given ths attribute of 
‘negotiability, it must .be established that 
‘by’ custom they are treated as negotiable 
in the particular trade and at the particalar 
placa where the slaim to negotiability is 
advaneed. 

. In‘ paragraph 967 of Halsbury's "Laws 
ib is 
‘said: ‘There remain, however, always the 
same prime: requirements with whieh an 
instrument must .somply before it can‘ be 
‘aecorded negotiability. Ona of these re- 
-quirements is the form of the instrument 
‘iteelf, the other the eustom of trade in regard 


* z J} 
n to Miu sasanggan 29^ 


" Great reliance was plaeed on the desision 
of their Lordships of the Privy. Council in 


` the™ case: of:.:Hamuas -Vithaldas Durbar v. 


vEAAg6R(SON 0. 


Amerchand §& Ooz.: (1)... That was a casa 
dealing’ with>:Reilway Rəeeipts ss used 
'jn' eonneotion .with -the. eotton trade in 
‘Bombay, The case dealt with the right of 
stoppage ‘tn: transitu. ~The High Court of 
‘Bombay in dealing with sestion 137 of the 
Transfer of Property Act had. salled attention 


' to the signifieance of the:division into two 


elasses .of Mercantile Documents of Title 
mentioned in seetion: 137 ; Bills of Lading 
stand” apart in that -‘:the :purehaser who 
takes the Bill of Lading has -doneg all thal 
: is: possible in order to take possession of the 
goods, as. there: is a physical- obstacle to 
his'. seeking out: the master of the ship in 


: requiring him to: attorn to his rights,” and 


the learned antbor frora whom the quotation 
is.mate goss on to say: but when the 
goods are: on land, there ‘is no reason why 


“ the’ porson who reseived a delivery order or 


dock warrant should not at onse lodge- it 


e {1)-36 Ind. Cas. 954; 40 B. 630; 20 O. W. N. 1182; 
(1916: 2 M. W. N. '0; 18 Bom. L.R. 670; 20 M. L. 
T. 194; 3UM. L. J. 541; 4L. W.34^5 14 A/D. J. 1085; 
240,-L. J. 820; 85 L, J, P; 0, 214° 82 T. L. R, 604; 43 


J 
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with the bailes, and so take astnal or 
constructive possession of the goods, There 
is, therefore, a very sufficient reason why 
the eustom of merchants should make 
the transfer of the Bill of Lading equivalent 
toan actual delivery of possession, and yet 


‘not give sueh an effect to the transfer of 


documents of title to goods on shore." 
They held that the enactment of seation 


‘137 put an end to the question, but on the 
ease coming up on appeal before their 
-Lordships of the Privy Counail, they held 


that on the evidenee that had been given 
in that case, the custom of merchants in 
the cotton trade at Bombay in respeot of 
Railway Reesipts had been established and 
that that custom assorded negotiability to 
these doonments, and their Lordships‘go on 
to say: “Itis, therefore, nnnescessary to 
consider whether, apart from évidenee as 
to the ordinary course of business, the effeet 
of reotions 4 and 137 of the Transfer of 
Properiy Ast No 2 of: 19C0 would be 
conclusive on the point. It is olear that, 
even without the assis'anae of these eectiona, 
the reseipts in question ate ‘dccnmen‘s 
showing title to goods’ within sections 109 


‘and 108 and ' documents of title: to’ gosdà’ 


within section 178 of tke Indian Contract 
Act." ' 

To my. mind it is clear that their Lord. 
sbips of the Privy Council did not regard 
the matter as so sertain and elear as the 
Appellate Court in that saso had considered ; 
or, otherwise, they would have desided the 
ease on that. ground also. It is not neeessary 
to go sofaras to say that their judgment 
indicates grave donbt as to the result of 
section 137, but the authority dogs not help 
us toa decision in this case, for in the ease 
before us no evidence haa been led to show 
that by the ordinary «ourse of business these 
dosuments Lave aequired the attribute of 
negotiability in Rangoon. They- have in 
B-mbay in the cotton trade, but it does not 
fol ow from that that they have in Rangoon 
in the paddy trade. 

There are remarks, however, in their 
Lordships’ judgment which are of. great 
assistanse. They say: “In the first plase 
it is to be observed that ‘title’ in both 
expressions, (Iostrument of titie, Doaumont 
of title) ean relate only to the right to retciva 
delivery of the goods to which the instrument 
or doeument. relates, . It can have nothing 
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to do with ownership. A B'I of Lading may 
in this sense be an instrument or dosument 
e^nferring title, bnt, if 40, the same is true 
of all the other doannicats aontained in the 
genus “document of title. The fact that 
a dosument confers title in this sense 


eannot, therefore, be used as the dietinguiah- 


iog mark of a partisular species of tbe 
genus, The truth is that the only point in 
which a Bill of Lading differs from other 
'doenments of title’ is that its assignment, 
whether npon a re-sale or by way of pledge, 
operates as a oonstrustive delivery of the 
goods to whieh it refers. The appellant's 
Counsel was unable to mention, and their 
Lordships are not aware of any other doau- 
ment with this peeuliar.ty........0.° 

A Bill of Lading transferred by endorse- 
ment and delivery trausfera ownership of 
the goode; no other doeuments, though they 
may be "dosumen s of title" to gcods, ean 
transfer by mere assignment and delivery, 
the ownership of the gocda though they 
may transfer the right to  reeeive the 


‘goods, 


In my view, therefore, section 137 merely 
deale with the manner in which the 


‘docamsnts to which it relates ean ba transfer- 
red, but i6 does not affect the result of the 


transfer when made. In order that sueh 
a transfer should have, in the case of 
Railway Receipts, the effeet of transferring 
the ownership of the goods, it must ba 
established “that they are negotiable. They 
ara not negotiable by law; they are not 


rendered negotiable by seation £37 of the 


Transfer of Property Act, and there has been 
no attempt to prove in this ease that they 
are negotiable by the eustom of merebants 
in Rangoon. 

There is, I think, authority for this view 
in the ease of Natcheappa Ohetty v. Irrawaddy 
Flotilla Co. Lid. (2). Their Lordships of 
the Privy Council were dsaling with a 
very similarelaim to the present one. That 
was based on a Mate's Rseeipt, which is 
practically the equivalent, in the Irrawaddy 
Flotilla ‘Oompany’s business, of the Railway 
Receipt in the Railway ''ompany's business, 
Their Lordships said afier quoting seetion 
137: “Their Lordships are of opinion that 
thia doeument was not a negatiable dosumené 

(2) 22 Ind. Cas, 311; 41 O, 670; (1914) M.W.N. 163; 


18 CQ. W. N. 467; 12 A. L. J. Zil; 16 M L. T. 193;7 
gu LT, 40; 19 C. L. Js 265; 16 Bom, L. BR. 298 (P0), 
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in the sanae of this seetion of the Statute. 
It was not a document of title. There was 
no abihnrity by law to give to an assignes 
bg transfer of that docamentany right am 
against the shipowner exeept upon the 
u:ual form of an assignment as between 
the shipper and his assignee. That usnal 
form must ba aesompanied by notiee to 
the shipowner which eharges him with the 
fact of the assignment, and makes him 
responsible to the assignee instead of the 
original] shipper. There is great diffienlty 
in cases of this kind, in avoiding being misled 
by terminology. E.ch of the seategories 
attempted has failed, The doeument is not 
a Bill of Lading, not a Mate’s Reseipt, and 
not a statutory negotiable instrament. The 
simple fast remains that this is a dosument 
which eharges the respondents with reseipt 
of certain goods from Ohowdbry, under a 
bargain to eonvey them hy ship to Rangcon 
for a stipulated freight and on eertain con- 
ditions, and the duty arising from it was to 
deliver the goods to Chowdhry or to hia 
nominee at Rangoon. In complete sompli- 
ance with that duty the goods so plaeed in 
the possession of the shipowner for sarriaga 
were duly delivered, 

“In these ciraumstances their Lordships 
b6a no reasan fo doubt that the. judgment 
reaehed in the Conrt appealed from is 
eorrest. It is a simple ordinary receipt for 
goods. Why should these goods. not be 
delivered tn the person who is. said to have 
handed them to the shipowner P Assuming 
the 'Mate'a receipt, as it is called, to have 
been lost, was the owner of the goods, who 
then handed them to the shipowner, not to 
be entitled beeauae the reeeipt had disappear- 
ed, to possession of his own gooda from the 
carrier whose freight he was willing to pay Ê 

“Their Lordships are of opinion that that 
s‘mple statement of the point shows that 
there is no legal foundation for the position 
that this was a document of title, and that 
the goods passed upon the transfer*of it.” 

Their Lordships then dealt with the 
result of the clsuses in the conditions whieh 
are very similar to the elausea in the. — 
way Reesoipts. 

As regards the necessity for the sagd ak 
tion of the Mate’s reesipt before delivery, can 
be given; "In theopinion of their Lordships 
the sentenees now quoted from the eircnlar 
of the respondent Company merely set 


Vel. LXVIII 
ARUNAOHELLAM QHEITY £. PO KO YAN. 


forth a mode in whieh in sondaotiag thoir 
own business, the respondent Company 
would protect themsslves in the course of 
thair trada, But they cannot bs foanded 
upon by other parties as forming any part 
of any obligation to them rastriebive of their 
freedom or mathods of action in sondusting 
their own affairs, Asagainst customers they 
afford protection to the Irrawaddy Flotilla 
Company, and they give an intimation or 
warning that they shall not part with the 
goods unless Mate'a Reseipts ara given up, 
orotherwise unlees & guarantee be obtained. 
But this protection of themselves they coull 
freely give up if satisfied of t^e identity 
and solveney of the owner or nominee ofthe 
owner who demanded the goods atthe port 
of delivery. And it is wholly ius tertii for 
any person in the position of the appellants 
(who are money.lerders who had made 
certain trading advances to Chowdhry and 
make claims againsı him for the paddy) to 
plead that. that clause of the shipowners’ 
circular constitutes an obligation upon which 
they as outside parties are entitled to found.” 

Lastly, dealing with the case founded upon 
tort in respect of giving delivery withont 
the produstion of the Mate’s R-ceipt, their 
Lordships say: “It is difficult to figure it; 
but the thing upon which tort was founded 
was some failure of duty. The failure of 
duty apparently was this: that the Irrawaddy 
-Flotilla Company had suspicions raised in 
their minds or might have had suspicions 
raised in their minds, as to the expediency 
of parting with these goods unless or pro- 
duction of the Mate’s Receipt to Ohowdhry, 
who himself handed them over to them, 
because some financiera like the appellants 
might have claims upon them.,.,..” They 
discard the argument. 

ib, therefore, seems to me that there is 
ample authority to support the opinion that 
I have expressed above, namely that these 
Railway Receipts, while they are “documents 
of the fitle’ to goods within the me:ving of 
section 178, ara not also of necessity docu- 
ments which ipso facto transfer the ownership 
of the goods; to do that they must be 
negotiable; they have not the attr butes of 
negotiability in form and there is no proof 


that they have become negotiable by the ' 


custom of merchants. 
As regards the Railway Company the 
appeal must fail, for the Railway Vompany 
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entered into a contrast and they have per- 
formed that contrict in its entirety. The 
terms of their Railway Receipts do not 
impuse on them any duty not to give deli- 
very unles8 and until the Railway Receipt 
is produced. They have reserved to them- 
selves in express terms the right to give 
delivery without the production of the Railway 
Receipt and they exercised that right in the 
present case, and it must have been known 
to any. ona who gave the matter a moment's 
thought not only that they would, but that 


they were bound to, exereise that right. 


The Railway Company had the arrangement 
with the 3rd defendants that is mentioned 
earlier in this judgment, and if they were 
to insist on the production of Railway Receipts 
in every instance, the whole of the paddy trade 
of this Province would be dislocated. The short- 
age of waggons would be heavily sccentuated, 
and there is every reason, therefore, why 
they should avail themselves of the right 
to dispense with the production of Railway 
Receipts, which they have reserved. 

As regards the 3rd defendants, the appeal 
also fails. They had agreed to aseapt from 
the 2nd defendant paddy ata cartain rate; 
paddy arrives at their mill siding consigned 
è them; it is taken delivery of by the 2nd 
defendant's servant: acd unloaded; they 
examine tue paddy and aesept it and pay 
for it; they had had no notice from anyone 
of any dealing with the Railway Receipts; 
they had no privity of contract with Po 
Yan; he was not their seller and no 
aes'gnment by him sould bind them, and 
certainly not withous noties, 

The sole ground, therefore, on which the 
appellant's claim could succeed as aga‘nst 
defendants Nos. 3and 4 would be that the 
Railway Reeeipts were dosuments of sucha 
character that property in the goods had 
passed to the plaintiff by the assignment 
of the Railway Receipts. They are not 
negotiable instruments; they are not instru- 
ments which by transfer pass the ownership 
of the goods. 

O 1 every ground, therefore, in my opinion, 
the appeal fails as regards the 3.d and 4th 
defendants, and as tegards the 8rd and 
4th defendants it must be dismissed. We, 
therefore, confirm the decree of the Cocri 
bel w with costs throughout. 

T. C, Ay 
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N -PATNA HIGH COURT., 
SPECIAL BENCH. 
First OIvIL Appea No. 189 or 1922, 
ens „~. — August 1,1922. 
“Present ;—Bir Daron Miller, Kr., Chief 
‘Justice, Justise Sir B. K. "Mulliok, KT, 
. A gustiee Sir Jwala Prasad, E, 
l , Mr, Justiso Coutts and Mr. A ustice Das. 
, RAMSUMRAN PRASAD AND OTHERS — 
PLAINTIFFS—APPELLANTS 
versus 


' GOBIND DAS— DEFENDANT— RESPONDENT, 

Court Fees Act (VII of 1870), s. els. (iv) (o) and (v) 
—Alionation by' widow-Gift—Reversioner'a suit for 
possession after widow's death—Declaratory decree — 
‘Consequential relief— Unnecessary prayer for reliet— 
Duty of Gourt—Inter pretation of Statutes—Fiscal Act— 
Relief. asked for necessary or unnecessary—Court-fee, 


Per: Special Bench, (Coutts, J. dissenting) :— 
. Where a plaintiff claims relief, to which he is not 
“entitled until some decree or alienation of property 
which stands in his way has been avoided, or until 
‘his egal: ‘character or title, which has been called 
‘in.question, has ‘been declared by a decree of the 
Court, his suit is one for a declaratory decree with 
- consequential relief and comes under clause (iv) c) of 
section 7of the Court Fees Act, even though the 
.décl&ration, which it is necessary ‘for him to obtain 
- “before the further relief can be granted, has not been 

interms.askedfor in the plaint. But where such a 
‘declaration is not necessary to enable the plaint- 
Aff to obtain possession of property or other relief 
for which the suit is really brought, the suit does not 
fall'under clange (iv) (c) merely because a declaratory 
decree is sought, The prayer for such a decree 
‘should be treated by the Court as a mere surplusage. 

[p. 701, col 2.] 

; Ugra Mohan: Chaudhuri v. Lachhmi Prasad Chou- 

.dhuri, 66 Ind ‘Cas, 422; 5 P. L.J. 839; (1922) Pat. 6, 
;xelied upon. 

Khetra Mohon Mohapatra v. Ganesh Lal Pandit, 61 
"Ind. Cas‘ 565; 6 P. L J. 101; 2 P. L. T, 607 and 
Bijoy Gopal Mukerji v. Krishna Mahisht Debi, 34 C. 
,829; 11 0. W.N. 124 50. L. J. 384; 8 Bom, L. B, 602; 
.2.M. L. T. 133; 17 M. L, J. 154; 4 A. L. J. 829; 34 I, 

` A. 87 (P. 0), "referred to. 

‘Ina suit by areversioner on the death of a widow 
£o recover possession of immoveable property of her 
husband from her donee, ib is unnecessary for the 
plaintiff to seek a declaration that the gift is not 
binding on him. And even if such an unnecessary 

: ‘declaration is asked for the suit comes under clause 
“(v) and not under clause (iv. (c), section 7, vourt Fees 
-Act; [p. 702, col 2; p. 703, col, 1 

The Court is, in all cases, dod to adjudicate 
upon the matters in issue between the parties and it 
‘ts unnecessary for the parties to pray that this 
should be done, [p. 701, col. 2.] 

Per Coutts; J.—The Oourt Fees Ach -is a purely 
fiscal Act, and in deciding what Oourt-fee is payable 
‘ona plaint the question whether an Y relief asked 
for is necessaty or not does not arise. | p, 708, col. 1.] 


Üourt-fee matter in judgment delivered by 
the Subordinate Judge, Patna, 
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Mr, S8. M. Mallick, N. N. Sen, L. K. Jha, 
L. N, Singh and Nirau Narain Singh, for the 
Appellants, 

Mr. Sultan Ahmed, Government Advosate, 
for the Respondent. 


JUDGMENT. 

Mites, C. J,— This matter came before 
a Division Bench on a question of 
Court fees in an appeal preferred to this 
Court on behalf of the plaintiffs. The 
plaintiffs as the reversionary heirs of Benars! 


Persbad instituted the suit to resoyer pos: 


session ofa portion of his estate to whieh 
they were entitled as reversionary heirs on 
ihe  déath of his widow Jainti Kumari. 
The defendant claims to be in possession of 
the property in suit under adeed of gift 
exesuted by Jainti Kamariduring her life 
time. She died in 1916 and the pliintiffs 
on endeavouring to obtain possession and 
to have their names entered in register 
D in the Land Registration Department 
were Oppored by the defendants who sef 
up the deed of gift exesuted by the widow, 
The plaint alleges that the plaintiffs are 
the next  reversionary heirs of  Benarsi 
Pershad and that the property in suit formed 
part of his estate, that his widow Musammat 
Jainti Kumari, after his death, sama into 
possession by right of inheritance as a Hindu 
widow ard tbat on her death the plaintiffs 
became sntitled to possession, but that their 
possession was opposed by the defendants 
who set up a deed of gift executed by Jainti 
Kumari, They further plead that the deed 
of gift made by the widow is not legally 
binding on the plaintiffa and that the defend- 
ant is nol entitled to retain possession. Thera 
are other allegations whieh itis unnesessary 
to refer to in detail. In the prayer portion 
of their plaint they olaim the following 
reliefs :— 

(1) That.on sonsideralion of the abovo 
fasts the Court may be pleased to holá that 
the properties in dispute sonstitute the 
estate of Babu Bsnarsi Pershad, that the 
plaintiffs, as reversionary heiraof tha said 
Babu, are entitled to get possession of the 
properties in dispate sinse tha death of 
Musammaét Jainti Kumari, that ib is illegal on 
the part of the defendant nof to give up 
possession of the proparties, and that the' 
defendant's possession is quus illegal and 
wrongful, . 
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(2) That on adjudication of the above 
points a dearee may be parsed in favour of 
the plaintiffs in respect of the' properties 
in dispute by dispossessing the defendant or 
such person as may be found in possession at 
the time of delivery of porsession. 

With their plaint the plaintiffs deposited 
a Court-fee upon a valuation of 10 times the 
Government revenue, treating it ag a snit for 
possession of land under sestion 7 (v) of the 
Indian Court Fees Aet, On appeal to this Court 


they again paid the fee salculatcd on the same 


baris with their memorandum of appeal, 
The Stamp Reporter, whose duty it is to 
see that the proper fee is attashed to the 
memoradum of appea), reported that the 
fes payable in such a case was that provid- 
ed by section 7 (čv) (c) of the Court Fees 
Act, whieb provides fcr suita to obtain a 
declaratory décree or order where aonseqnon- 
tial relief ia prayed, in whieh case the stamp: 


fee psyable is an ad volorem fee according: 


to the amount at which the relief sought is 
valued in 
appeal. Jf the fees payable under slause 
(iv) ard not under slsuse (v) of the scc:ion, 
the plaint and the memorandum of appeal 
were both insfiueiently stamped by a sum 
of Rs. 1,025. - The question came up before the 
Taxing Offiser who referred it to the Texing 
Judge, who held tkat the sase fell within 
seetion 7 alause (iv) (c) of the Oourt Feea 
Act and that cn the memorandum of 
appeal the deficit Court-fee shorld be raid. 
Upon this question his .desision as 
to the fee payable on the memorandum 
of appeal is final and the defisit has been 
paid. The question whether the defisit pay- 
&ble on the plaint should be deposited before 
the appeal should proteed was placad before 
the Beneh for determination, As there 
appeared to be some oorf'et of opi- 
nion between the decision in tbe ease of 
Khetra Mohon Mohapatra v. Ganesh Lal Pandit 
(1) an@the case of Ram Sanesht Tewari v. 
Mohsdeo Upadhya desided by the Taxing 


Judge, Mr, Justice Hoe in Avgust 1917, First: 


Appeal No, 242 of 1917 the Division Benak 


thought that the question should be heard: 


by a Spesial Beneh and it now st mes before us 
for determination. 


(1) 61 Ind, Oas, 695; 6.P, L.J. 101;2 P. la. T; 607, 
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The question is, whether the present 
suit is one to obtain a declaratory 
decrse where eonsequential relief is prayed 
under clause (sv) (o) of sestion 7, in whieh 
ease the fee paid on the plaint is dofisient 
by Rs. 1,025, or whether it is a suit for the 
possession of land under elause (v) of that 
section. A praetiee appears to have sprung 
up in the subordinate Courts of thia 
Provinse, and possibly in other Provinges, 
of oelaiming declarations in enses where 
such relief is sltogather unnecessary. This 
prastiee frequently gives rise to questions 
of some nicety as to what is the proper 
fee payable in such oases. In enses where 
sush a declaration has been claimed, although 
it is nob nesessary in the particolar ease to 
enable the plaintiff to obtain possession of 
property or other relief for whish- the suit 
is really brought, it bas sometimes been 
held that ifhe frames the suit in that way 
he must pay a Oourt fee upon a suit so 
framed. Further, where the plaintif 
elaims relief to which he is not entitled until 
some decree or alienationof property which 
stands in his way has been avoided, or until 
his legal charaster or title, whieh has been 
called in questior, has been deelared by a 
decree of the Court it has gererelly been 
held tbat sush a fnit eomes under clause 
(so) (c) of the sestion, even though the des- 
laration which itis nceessary for h'm to 
obtain before the further relief ean be 
granted has not been in terms asked for 
in the plaint, In the present sase the plaint-' 
iff asks for an adjudieation upon eertain 
points and for a decree in his favour 
for delivery of possession by disposseasing 
the defendant. He does not in terms aek 
the Court for any deelaration either as to 
his legal eharaster or title or as to- tke 
invalidity of the gift in favour of the defend. 
ant. The Court is in all eases bound to 
adjudieate upon the matters in issue between 
the parties and it is unnesessary for the plaint- 
iff to pray that this should be done, The real 
relief whieh the plaintiff seeks is delizery 
of possession of the property by dispossea- 
sion of the defendant, and if he asks for a 
decree in thoee terms when he is not bound 
firat to ask for a declaration before sash 
relief ean be granted [ do not think that, 
merely because he aak the Court to adjndisate 
upon the matters in issue, the suit should 
be treated asa suit te obtain a declaratory 
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decree with consequentialrelief, The real 
question for determination appears to me 
to be whether or not the plaintiff ean obtain 
in the present suit a decree for possession 
without first seeking a derlaration that the 
gift to the defendant by Jainti Kumari is 
not binding. If a gift in such circumstantes 
is binding as against the reversioner until 
it is set aside by the decree of the Court then 
ib is, in my opinion, essential that he should 
first a:k for a deslaration setting it asile, 
This question appears to me to be governed 
by the desision of the Judicial Committee 
in Bijoy Gopal Mukerji v. Krishna Mahishi 
Debi (2) where ib was desided in a suit by 
a reversioner on the death of a Hindu widow 
to recover immoveable property of her 
husband, of which the widow had granted 
a lease fora term extending beyond her 
own hfe, that the reversioner might at bis 
option affirm the alienation or treat if as 
a nullity without the intervention of any 
Court, there being notbing to set aside or 
caneel as a sondition presedent to the heir’s 
right to resover tke property, In tbat 
ease the plaintiffs had in fast by their plaint 
prayed for a, declaration that the lease wes 


inoperative as sgairst them and further, 


asked for delivery of possession, It waa held, 
however, that it was not nesessary for them 
to claim a deelaiaiion and that they might 
merely have claimed possession leaving it to 
the defendants to plead and (if they eould) 
prove the eireumstaness which they relied 
on for showing that the lease or any deri- 
tative dealings with the property were not 
in faet voidable hut were binding onthe 
reversionary heirs. Their Lordships acsord- 
ingly held that Art. 91 of the L'mitation 
Act whish limi(s to three years the period for 
bring.ng a suit to eaneel or get asida an 
instrument was no bar to a snit for pcssession 
after the three years had expired. 

It follows, therefore, that in the presant 
ease there was no nesessity for the plaintiff to 
seek a declaration that the gift was nct 
binding as & necessary preliminary io his 
right to recover possersion nor did he in 
fact do so. I san see ro reason why the 
wording of the prayer portion of the alaim 


(2)34 O, 3209, 1310, W.N. 424 50.1. 3, 884 9 
Bom. L. R, E02; 2 M. L. T, 1838; 17 M. L. J. 154; 4 A. 
L. J. 829; 84 I, A, 87 iP, O.M 
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which naks tha Court to consider and 
adjudieate npon the matters alleged in the. 
plaint and then grant a decree for possession 
shouli beinterpreted as asking for a deelara- 
tory deeres. The Court was bound to 
determine the questions in issue and the 
plaintiff was not bound to seck a deslaration 
in the form of a deeres, The only desree 
seked for was one for possession after. 
disposses3ing the defendant and the rest of 
the prayer was merely unnecessary surplu- 
saga which I regret to say is so often a 
distinetive feature of the pleadings which 
some before us, < 

The cases of Ugra Mohan Ohaudhurt v. 
Lachhmt Prasad Ohaudhurt (3) and Khetra 
Mohon Mohapatra v, Ganesh Lal Pandit (1). 
were relied upon by the learned Gavernment 
Advroate who appeared on behalf of the 
Board of Revenue. Inthe former ease the. 
plaintiffs’ claim to recover a large estate 
depended upon the validity of hie adoption 
whieh had been distinctly ohallenged and 
he brought the suit to establish his statta 
as an adopted son as well as to reoover the 
estate. It was, therefore, held that the suit. 
was one for a deelaratory deeree with 
eonsequential relief. In the second sase the. 
plaintiff asked in terms for a deslaration 
that she was the sole heir of her father and 
that the deferdants who elaimed under a 
transfer from her mother when in possession 
of the estate es a Hindu w-dow. had no 
right to tbe properties in ruit, Even if such 
& deslaration was not necessary the plaintiff 
asked for itand it was aompatent to her 
to do so. The fea in both cases was held. 
to fall under sestion 7 (tv) (c) of the Act. 
Thote «ases, however, do not afford any 


‘authority for the proposition that where a 


declaration is neither neseasary nor in terma 
atked for the snit should be treated as 
one coming under olause (iv) (c) of the 
section, 

It was further argued that as the Deputy 
Collestor bad refused to. enter the plaintiff's 
name in the register he was bound to seek 
a deelaration of his title. I am unable to 
follow this argument, The title of the 
plaintiff in ro way depended upon the ast 
of the Daputy Collestor nor was. anything 
dore by that offiser an obstasle whieh 


(3) 56 Ind. Cas, 422, 6 P. L, J, 889, (1932) Psi. 6. 
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required to be removed before the plaint ff 
sould assert his title and elaim possession, 
In my opinion the fee paid on the plaint 
was the proper fee and the case ear e within 
clause (v) and not elause (tv) (c) of the 
7th seetion of the Court Fees Aot. The 
plaint was properly stamped and the appeal 
should be allowed to proseed, 

Mottick, J —1 agree. 

dwata Pragap, J.—-I agree with the 
order proposed by my Lord the Ohief 
Jastica. 

Courrs, J.—-I regret I am unable to agree 
with my Lord the Ohief Justise and my 
learned brothers. 

As I read the plaint, the anit is one for 
a declaratory desree with a consequential 
relief, and this being so, the Caort-fee is 
payable under seetion 7 (iz) (c) of the Court 
Fees’ Act, The Court Fees Aet is a purely 
fissal Aot, and in deciding what Oourt-fee 
is payable on a plaint, the question of 
whether any relief arked for is nesessary 
or not does not, in my opinion, arise. 

Das, J.—I agree with the order proposed 
by my Lord the Ohief Justice. 


E, D. Order accordingly. 


MADRAS HIGH COURT. 

Civiu Ruvision Perimon No. 171 or 1921. 
Ostober 13, 1921, 
Present:—Mr, Jusiiee. Kumaraswami Sastri, 
INAGANTI VENKATARAMA ROW — 
PETITIONER 
terauá 
U. R. R. B. K. VeNKATAL'NGAMA 
NAYANIM BAHADUR VARU — | 
REREPONDENT. 

Civil Procedure Code (Act V of 1808), O VI, r. 17, 
O: XXII, v. 8—Amendment of lost by deceased 
plaintif’s legal representative — Limits ef amendment — 
ae of interests—Proper course for legal representa- 
tive, 


It is not open to tho legal representative of a 
deceased plaintiff toassert any individual and hostile 
rights which he muy have against the deceased 
plaintiff aad those claiming tihrough;aor undershim 


ond to seek to. euforoe those individual and parso 
mount rights under the guise of an application to 
amend the plaint, [p 705, col '.] 

Al that he can do isto take up the suit at the 
stage at whioh it was loft by the deceased plaintiff 
and to continue the proceedings as legal represen- 
tative. [p 705, col. .] 

The limits toamendment should be determined 
by the consideration whether it would have been 

anted if the deceased had made the application 
p 70^, cols, 1 & 7.) 

The power to grant amendment is subject to the 
rule that the subject-matter of a suit cannot be 
changed by means of amendment nor can one 
distinct cause of action be substituted for another. 
[p. 708, col, 1 ] 

Therefore, the legal representative of a plaintiff 
who dies cannot be allowed to so amend the plaint 
as to convert a suit of one nature into one of another 
nature simply because he has in law the right to 
repudiate the transactions of the deceased as 
not binding on the estate to which he has succeeded. 
[p. 765, col. 2.] 

Tn cases where there is a conflict of interests 
between the deceased plaintiff and his legal repre- 
sentative the proper course ia for.the latterto file a 
separate suit to enforce his rights, And it ia not 
open to him in hiscapacity as legal representa- 
tive to repudiats the transactions which have 
been admitted by the deceased to be valid and 
on the footing of the validity of which the deceased 
lodged his olaim [p 7 F, col. 1 ] 

Subbaraya Mudali v. Manika Mudali, 19 M. 846, 6 
Ind, Deo, N.s; 9 6, Umrao Begum v Irshad Husain, 
210 997, 21 1 A, 163; 6 Sar P O J. 469; Rafique & 
Jackson's P. O. No, 186; 10 Ind Deo. N.B.) +298 
(P.O, , Sarat Chandra Banerjee v Nani Mohan Banerjee, 
8 Ind. Cas. 966; 86 O. 7&9, Sham Chand v. Bhayaruim 
Pandey, 22 C. 92:11 Jnd. Deo. !N.8. t4 and 
Rustomji v. Sheth Purshotamdas, 26 B. 606, 3. Bom, 
L. R. 27, referred to. 

Bal Kishan Lal v Topeswar Singh, 14 Ind. Cas. 845; 
370, W, N. 216; 15 O. L J, 430, Skinner v Naunihal 
Singh, 19 Ind. Cas, 267; 86 A. 211 at p. 214; 1913) 
M. W. N. toO: 18 M. L. T 488: 11 A. L. J, 494; 17 0. 
L J. 666; 15 Rom. L. R. £02; 17 O., W N. £53; 26 M. 
L. J. 11'4 40 I A. 105 (P 0O.), Rat Charan Mandal 
v. Biswa Nath Mandal, 26 Ind. Cas, 410; 200. L J, 
307, Bangil$ v. Mookan, 16 M. 850; 8 M. L.J. 187: 6 
Ind Deo iN.8) 951, Sakharam Mahadev v, Har: 
Krishna Dange,6 B 1,8; 8 Ind Dec, N a, 588 and 
Ma Shwe Mya v Maung Hnaung, 64 Ind, Cas. 914; 
(1921; M. W, N. 896; 4 U B. E. (1921) 80; 40 M, 
uA E = 48 C. 882; 24 Bom. L, R. 6&2 (P, O.), disting. 

shed, 


Petition, under reetion 115 of Act V of 
1908 and sestion 107 of the Government of 
India Ast, praying the High Court to revise 
the order, dated the 18th Desember 1920, of 
the Ocurt of the Subordinate Judge, Chittoor, 
in Civil Miseellaneous Petition No. 267 of 
1920, in Original Suit No. 5 of 1918. 

FAOTS appear from the judgment. 

Mesers,4 Krishnaswamy Iyer.fcv the Appel- 
lant.— The lower Lonrt should not have granted 


Hdi 


“the” légal representative's spplieation ` for 
‘amendment of plaint. The amendment asked 
for has -practisally the effect of converting 
the decsased-. plaintiff’s sait into a suit of a 
différent ‘and: ineonsistent eharaeter. The 
plaintiffla .representstive disafiirme and 
‘repudiates the transactions entered into by 
the deseased;: The.test.is, would the amend- 
ment have been allowed if the original 
plaintiff had asked for it? The only remedy 
for the representative lay in a separate 
suit. . He.. cannot son!ioue. the suit on 
amendments sontradistory ba those alleged 
in the plaint, He oan only eontione the 
proceadings. That ia the gist of O, XXII, 
r, 3, Oivil -Prosadure Cole, See Subbaraya 
Mudal v, Manika Mudal (1), Umrao Begum 
y, Irshad Husain (2), Sarat Chandra Banerjee 
v. Nani Mohan Baner;ee (3), Sham Chand v. 
Bhayaram Panday (4). ° 

Messra. L. A. Govindaragava Iyer, for. the 
Réspondent,—The. amendment was well 
within -the powers of the Oourt. If the 
legal represantative is entitled to the reliefs 
claimed by him: in his proposed application 
there is no use driving him to a regular suit. 
it is the deslared policy of the Legislature to 
avoid multiplicity of sui:s. The Code of 1908 
gives wider powera of amendment than the 
Oode of 1882, See Bal Kishan Lal v. Topeswar 
Singh (5); Skinner v: Naunthal Singh (6), 
Rai Charan Mandal v. Biswa Nath Mandal 
(7), Sangili v. Mookan (8) and Sakharam 
Mahadev : v. Hari. Krishna Dange (9). 
"Ms. A. Krishnaswams Iyer in reply:—The 
eases: cited by thé.other side can all be 
distinguished. In those cases the materials 
necessary for granting the reliefa were all 
found, They do not derogate from the salutory 
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rule that new eanses of action should not be. 
introdused or hestile rights. set up under 
the guise of amendment applieationa. 


. JUDGMENT,.—-This petition arises out of 
an &pplieation made by the legal representa- 
tive of the deceased plaintiff. to -amend the 
plaint as originally filed. The; suit was. 
filed by the Rajah of Kalahasti against the 
defendants on a morigáge exesuted by: bim. 
As the Rajah of Kalahasti, before be sueseeded. 
to the Zemindari, kad lent a lakh of rupees, 
to the previous Rajah on the mortgage of 
certain villages, he filed a suit in two 
capaeities, He deseribed him*elf as the firat 
plaintiff in his individual oapasity and a+ the 
second plaintiff in his eapasity as the Rajah 
of Kalahasti. As the transastion aecording 
to him took the form of an absolute sale- 
deed with a promise to re-convey.and as. 
only a sum of Rs, 84,000 out of the 
eonsideration was admitted by him, the 
reliefs he claimed were a deeree for redemp». 
tion after payment of Rs. 84,000 and for 
possession. or in the .alternatiyve, if .the 
transaetion be held to be a sale.and nota 
mortgege, for the recovery of Re. 2,79,045 
or auch other sum as may be found by the 
Oourt to be due as unpa'd purchase- money. 
Various defenees were put in whieh it is 
unnesessary to sonsider for the purpose of 
this petition, 

The plaintif died pending the suit and 
his sneceasor to the Zemindari applied to be 
brought on resord as lezal representative 
and was brought on record, as the third 
plaintiff, He also applied to amend the plaint 
by making allegatiors (1) to the effest that 
there was only a eoncideration. of Rs, : 23,400; 
(2) that, in any, event, the tranraetion 
set out in the plaint, even if true, would 
not bind.him as suecessor to the estate, as 
the moneys raised thereunder were not 
utilised for purposes binding on the esiates; 
(3) that the sale alleged in the plaint for 
Rs, 3,00,000:odd was an improvidentetransac. 
tion, which eaured serious loss to the estate 
and is not binding on him, and .(4) .that ag 
the. or'gioal’ vendee did- not perform- bis 
undertaking, he is not entitled t3 remain 
in rossession. The Sub-rdioate Judge: 
allowed the amendment and piragrapha 10 
(a),. 10(b), 1l0(c): and -12(a) “are «the 
amerded ' paragraphs, ‘setting ` forth “the 
contentions of thespresent Zemindar. © ||, 
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There ean ba lit‘ls d-ubt that under 
Bec ion 4 of tha Madras [moartible Estates 
Act, iI cf 1904, the pre ent Zamindar is 
entitled to qu:stion the alie: a ions mae, or 
debts contrasted, by the deseased plaintiff if 
the alienations or debts were made orineurred 
under oireum tances whioh would not entitle 
fhe managing member of a Hindu joint 
family, not being the father or grandfather 
of the other eo-parceners, to make an 
elienation or incur a debt binding on the 
shares of the other co-parceners independently 
of their eonsent. The only question is 
whether he ean do so in his capasity as 
the legal representative of the deseased 
plaintiff,- I am of opinion that the Subordi- 
nate Judge was wrong in allowing the 
amendment whieh virtually amounts to the 
assertion of a title by the legal representative 
hostile to that person whom he purports to 
repressnt, aud denying that the transaation 
entered into by the deceassd plaintiff and on 
the footing of -hicr he sued is binding on 
him. In cases where there is a eonflict of 
interests between the deceased plaintiff and 
his legal representativa and where the latter 
elaims that he is not bound by the transaction 
of the deceased plaintiff, I think the proper 
course is for the legal representative to file a 
separate suit to enforca his rights, and that 
it i8 not open to the legal representative in 
his sapsity as sueh to repudiate the 
iransaetións whish have been admitted by the 
deseased to be valid and on the footing of 
the validizy of whish the deseassd alaimed 
certain reliefs ia the plaint. Order XXII, v. 3, 
Civil Prosedure Code, enasts that where the 
right to sue survives, the Oourt shall, on the 
application made in that behalf, causa the 
legal representative of the dadha ani plrintff 
to be made a party and shall proseel with 
the suit. So that, it is elaar from the above 
rule that ell that the legal rep: eseuta ive eau 
da is to take up the suit ab the siape at 
which it: was left by the deseased plaintiff 
and to sontinue the proseedings as legal 
representative, it is not open to him to 
assert any individual and hostile rights’ 
which he Tay have against the decsarel 
plaintiff ana those elaiming through or under 
him and to seek to enforse those individual 
and paramount rights under the guise of 
an apoplisation to amend the plaints 


So far as the amendment ‘of the plaiat is 
gonserned, it seems to me that the limits to 


49 


the amendment should ba determined by the 
eonsideration, whether if would have been 
granted, if the deseased had made the 
aoplieation. Within those limits; it is of 
course open to the legal representative to ask 
for amendment and the Court would, in my 
opinion, be justified in granting it. But 
where the amendment sought is one whieh 
the deseased himself eould not have asked, 
it seems to me difficult to «ee how his legal 
representative eould ask for it. Ib is elear 
that in the present case i6 was not open to 
the deceased Zeamindar to question the 
propriety of his own alienation or to seek a 
deslaration that the alienations made by him 
and whieh in terms are not limited to his 


' own life-interest in the Zismindari are not 


binding on his successors, It is of course 
open to the suesessor of a Zamindar either 
to sfürm an alienation made by him or to 
treat it as inoperative as being in excess of 
the powers of disposition vested in him by 
law. Where the legal representative dise 
affirms the transaction as in derogation of 
his individual right, it is diffienlt to see how 
the suit to redeem can be sonverted to a 
suit to question the propriety of the alienation, 
as against the reversioner. 

In the latter case, the issnes raised and the 
eonsiderations involved would be wholly 
foreign to the issues in the suit to redeem. 
I san find no authority for the proposition’ 


that a suit of one nature-can be eonverted . ` 


into one of another nature simply besause 
the legal representative has in Jaw the right 
to repudiate the transaetions of the deseased, 
es not binding on the estate to which he 
has sueseeded, 

Turning to the authorities, they seem to 
be olea'ly against the  eontention of tha 
roson taot, In Subbiraya Mudalt y, 
Mamka Wudalt (1) it was held that the 
represeutative of a deceased plaintiff ean 
only prosesute ‘the canse of  astion 
as originally framed‘ and that the 
defendant can raise no other defense againat 
him, than be sould have raised against the 
deceas d plaintiff. In Umrao Begum v. Irshad 
Husain (2) the widow of a deceased falugdar 
in Outh elaimed the éalug ag against the 
daughter's son of the deseased. Her olaim 
was di allowed as the grandson was held 
evtitied to succeed under the Oudh Estates 
Act, Tbe widow preferred an appeal to the 
Privy Oounsil and died pending tha appeal 
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Her danghter was brought on record as her 
legal representative. Though the suit was 
confined to the falug, she claimed to bring 
into tbe controversy other property left by 
the last male-holder. Their Lordships of 
the Priyy Council were of opinion that she 
eould not do so, and that the revived appeal 
should be sonfiaed to the questions raised 
between the original parties as to the talug. 
Their Lordships observe: “Tha reasons for 
the revivor apply only to the falug, and it 
would obviously be improper and dangerous 
to allow Umrao to use the position sbe 
has obtained as the‘ substitute of Ahmadi 
for the purpcse of advancing her personal 
claims. Whatever elaims Umrao has against 
any: part of the estate she must enforce by a 
suit on ber own behalf." In Stam Ohand v. 
Bhoyavram Panday (4) it was held that a 
person who is in the position of a rival 
claimant, who is desirous of setting up a 
claim of hisown, whieh is not only not 
dependent upon the claim of the original 
plaintiff, but is in aonflist therewith, 
cannot do so as,the legal repressntative 
is the deceased. In Sarat Ohandra Banerjee 
' Nam Mohan Banerjee (3) Har- 
re Jd, held that 
O. XXII means the right to bring a suit 
asserting a right to the same relief whioh the 
deseased plaintiff asserted at the time of his 
death, " i 
It is argued by Mr, Govindaraghava [yer 
that the . powers of amendment under the 
Code of 1908 are mush wider, than those 
under the Oóde of 1832 and that the Court 
should allow an amendment which would 
prevería multiplicify of suite, So far as 
the power to grant amendments is concerned, 
it is-subjest to the rule that you eannot 
substitute ore distinct eause of aetion for 
another orshenge by means of amendment 
the. subjest-matter of the suit. In Ma Shwe 
Mya v. Maung Mo Hnaung (10) their Lordshipa 
of the Privy Couneil observe: Allrules ofÜourt 
are nothing but provisions intended to secure 
the proper administration of justice, and it 
is, therefore, essential that they should be 
made to. serve. and be subordinate 
to | that. purpose, eo that full powers of 
amendment must be enjoyed. and should 
- 0) 63 Ind. Cas, 914; (1821) M. W. N. 386; 4 U, B. 
Ri: Qus 30 M. L, T, 28; 48 O, 832; 24 Bom. D, R. 
' ps2 ja 
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always be liberally cxereised, but nonethe- 
less no power bas yet been given to enable 
one distinet sanse of action to be substituted 
for another, nor to ehange, by means of 
amendment, the subjeet matter of the suit." 
After referring to gestion 153 of the Code 
and r, 17 of O. VI, their Lordships state 
that to allow an amendment, whereby another 
and independent eontract was setup. when 
the originel eontract was negatived would be 
going outside the provisions of the Code. 
Relianee was plased by Mr. Govindaraghava 
Iyer on Bal Kishan Dal v. Toreswar 
Singh (5) where an infant plaintiff sued 
toset aside a mortgsge-decree as not birding 
on him and it was found that the mortgege 
was exeonted for neeersity, the Court allowed 
him to redeem. The learned Judges 
were of opinion that as all the materiels 
nesessary to granta prayer for redemption 
were found and as the plaintiff can obtain 
the relief in a cesarete cuit, “it would 
manifestly rot be in the interest of either 
party to the litigation to allow the possibility 
of a fresh cuit’. Inthe present case, the 
materials necessary to support the claim .cf 
the legal representative, to disarm the 
mortgage ard tale, sued or, would rot 
ordinarily be neeessary to be proved on tha 
claim as originally made by the deeeassgd 
plaintiff and it will Fe introducing sontentions 
entirely foreign to the original claim to allow 
the amendment. Skinner v. Naunthal Singh 
(6) was a case where the plaintiff elaimed 
full proprietary pcssession free from all 
mortgages or other burdens granted by his. 
predececgor, The tuit, was dismissed by the 
High Court whieh reversed the decision of 
the Sub.Judge, Before the Privy Counsil a 
point was taken for the first time that the 
dismiseal was wrong and that inany event 
a decree for possession cught to have been 
pasred, conditional on payment of mortgages 
and eharges ereated .by the predeeessor in- 
title. Their Lordships of the Privy Council 
stated that they experienced eonsiderabla 
diffealty in permitting the alternative care 
raited to bethe ground of judgment but observ- 
ed: "It is only because, in this view, it may be 
possible, out of a large wreckage of proce 
dure, to sonsiruet the material for a just desi. 
sion of the true rights of the parties, and. hbe- 
cause upon the whole this may be in the parties! 
own best intereste, that their Lordabips refrain 
simplieiter sustaining the appeals -ang 


No, -b&Viti] 
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dismissing the suits’. This is no authority 
for the proposition that as a general rule 
& legal representative aan be allowed in that 
capacity to setup his individual rights and 
disaffirm transactions on which the deesased 
based his right to elaim the reliefs sought. 

The prinsiple that Courts may take notiee 
of events whieh have happened sinsa the 
institution of the suit and afford relief to 
the parties on the basis of the altered 
eonditions referred to by Mookerjea, J., 
in Rat Oharan Mandal v. Biswa Nath 
Mandal (7) has no applisation t» eases 
like the present, where the death of a party 
sreates‘rights on his legal representatives to 
question the validity of transaction enterad 
into by the deseasad.  Sangili v. Mookan (8) 
and Sakharam Mahadeo v. Hari Krishna 
Dange (9) were cases where a so parsener 
diad , pending appeal ima suit for partition 
and- all that was held was that the plaintiff 
was entitled to a desree for a larger 
share as it had inareased by the death 
of a co-parsener, In Rustomji v. Sheth 
Purshotamdas (1i) the father was the 
plaintiff and the aon one of the defendants, 
The plaintiff died pending the appeal and 
the san was as bis representative, the s»le 
-plaintiff,; lt was held under the pesuliar 
cirsumstanses of the sasa he can only get 
such relief as would have bean possible, 
had he ocenpied that position at the institu- 
tion of the. suit. 

I set aside the order allowing the amend- 
ment of the plaint with eostsiu this and the 
lower Court. 


. M. Q. P. Petition allowel. 
. (11) 25 B. 606; 3 Bom, L, R, 297. 


PATNA HIGH COURT, 
ApPHAL FROM APPELLATE Deceuz No, 542 
or 1921, 

July 7, 1922, 

Fresent :—Mr. Jasties Coutis and Mr. 

Jastiee Das. | 
SIBANAND MISRA amp OTHERS— 
DRFENDANTS—À PPELLANTS , 
tersus 
Babu JAGMOHAN LAL AND OTAERS — 
PLAINTIFFS — RESPONDENTS. 
= MortgagemSubroyaticnmmePurchaser of equity, of; re 
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demption paying off tncumbrances-~Subrogation, righ 
to, on sale being set aside—GSwuit to enforce security 
—Limitation—Limitation Act (IX of 1908), Sch. I, 
Art, 182, applicability of-Subrogation—~Reimburse- 
ment, right of—Distinction, 


The right of subrogation can be claimed only by a 
person who, though not primarily liable to discharge 
a debt, discharges it for his own protection or at the 
request of the party ultimately bound. It cannot be 
claimed by a mortgagor or any other person who 
has assumed the payment of the mortgage-debt 
"uds having any interest to probeob, [p. 708, col. 
2 


However, & purchaser of the mortgaged premises, 
not under a covenant to pay, who pays off incum- 
brances on the property becomes entitled to the 
benefit of the securities when the purchase is after- 
wards set aside, [ p. 708, col. 2.] 

Moulvie Mahomed Shumsool Hooda v, Shewukram, 
22 W. R. 409; 14 B. L. R. 226; 2 1. A. 7; 3 Sar. P. C, 
J. 406 (P. C.) and Syamalarayudu v, Subbarayudu, 21 
M. 143; 7 Ind, Dec. (N. s.) 457, followed, 

A suit seeking to enforce such securities is 
governed by Art. 182, Schedule I, to the Limitation 
Act and must be brought within 12 years from the 
date of the mortgage. | p. 711, col. 1. 

Subrogation is, in most cases, rather an additional 
remedy than an additional right and may exist con- 
currently with and as a further security to the right 
to a simple action for reimbursoment. [ p. 710, col, 1,] 

Pomeroy's Equity Jurisprudence, Vol, V, p. 618*, 
referred to. i 

Mahomed Ibrahim Hossein Khan ,v, Ambika Pershad- 
Singh, 14 Ind. Cas, 496; 89 0. 627; 11 M. L. T, 265; 
(1912) M. W. N. 367; 9 A, L. J. 882; 14 Bom, L. R. 
280; 16 C. W. N. 505; 15 C. L. J. 411; 22 M, L. J, 
468; 89 1, A. 68 (P, C.), followed. 

The right to reimburse arises on a contract, 
express or implied, to reimburse andthe party who 
claims the right enforces it in his own right and not 
in the rightof another. Consequently, the right does 
not arise untilhe has discharged the debt of 
another. But the right to enforce a security by 
virtue of subrogation is a right which equity con- 
cedes to a person who, nob being primarily liable to 
discharge an obligation, does discharge it and it is 
a right to demand the performance of the original 
obligation and the application thereto of all the’ 
scares held by the creditor. [p. 709, col. 2; p. 710,. 
col. 1, 

The right to reimbursement accrues to the per- 
son paying off a debt on the date on which he pays 
it off, while the right to enforce a security arises. 
from the date of mortgage. [p. 702, col. 2.] _ E 

A second mortgagee paying off a prior mortgagee 
neither "acquires" a charge on the property nor does, 
he acquire it on the date on which he pays off the 
prior mortgagee. The charge is already there; all. 
that he acquires is a right to enforce the charge and! 
to a cession in his favour of the seouritics held by: 
the prior mortgagee. [p. 709, col, 2.] i : 

Appeal from a desision of the Subordinate 
Judge, Gaya. -. wm 

" Mestre, L.N. Singh, B. Suran; B. B., and 
Bhagwan Prasad, for the Appellants, un 
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Mesera, Shivesar Dayal, forthe Respondents. 
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JUDGMENT. 

‘Das, J. Tha. material fasts are these: 
On the 13th December 1904 the defendants 
Nos, 1 to 5 (who will ba referred to as the 
defendants . througbout this judgment) 
borrowed -a sum of money from Musammat 
Chandra Badan Koer and executed a 
mortgage bond in her favour, the due date 
of the payment fixed inthe mortgage: bond, 
being the 29th May 1905. Thereafter the dee 
fendants exeeuled thres suseessive mortgages 
in favour of the plaintiffs to cover the 
properties mortgaged to Musammat Ohandra 
Badan Koer, The plaintiffs sued upon their 
morigages and got a preliminary decree 
on the 28th August 1916, and a final decree 
on the 11th May 1917. Musammat Chandra 
Badan Koer algo sued on her mortgage, 
and got a preliminary deeree on the 20d 
September 1916 and a final decree on the 
2nd. Marsh 1917, In .exeontion of the 
plaintiffs! deeree the mortgaged properties 
„were put up for sale and were purchased 
by tbe plaintiffs on the 3rd January 3918. 
The defendants ‘then prerented an application 
"under O. XXI, r. 90 for setting aside 
dhe sale. Musammot Chandra Badan Koer 
‘ gommeneed her execution proeeedings on 
tha 16th November 1917, and the plaintiffs 
on the 17th April 1918 as puisne mort gagees: 
and for their own proteetion paid off 


Musammat Ohardra Badan Koer whose exesu- 


tion proseedings thereupon eame to an end, 
It, is important to remember that the 
diseharge. of the prior security by the 


plaintiffs took plaee at a time when the ` 


equity of redemption was in them, though 
&n applieation for setting aside the sale 


was pending at the irstsnce of the mortgagor.. 
the mcr'gsgors for: 


The application of 
setting aside the cale in favonrof the plaint- 
iffa. ended. in a compromise, the mortg gora 
paying. cff the plaintiffs and the sale beirg 
set aside. On tbe 4th January 1919 the 
plaintiffs eommenced this astion to enfcrce 
MusemmatCbhandra Bedan’s security as ag pinst 
the defendsnts cr in the alternative, for 
a personal deorece as agairst the defendants. 
Their ease in the plaint is & simple one, 
They ssy that on paying off Musammat 
Chandra Badan whieh they were obliged to 
do for their own protection, they were 
subrogated to the se urities held by Musammot 
Chandra Baden and were entitled to enforce 
there. eeeurities as against, the defendants, 
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The Courts below bave allowed the plaintiffs’ 
slaim and the defendants: appeal to’ this 
Court. 

Two auestions have been argued before 
us by Mr. Laetmi Narain Singh on behalf 
of the appellants: First, that in the sirenm- 
starees of the case, the plaintiffs ‘are not 
en'itled to the benefit of the security beld 
by Musammat Chandra Badan; and, sescndly, 
that in any event, the right to enforee the 
seourify is barred by limitation. The 
argument ss to the extineticn of the sesurity- 
rests on the settled view of egnity that 
a person who js primarily liable to discharge . 
the debt and does  diseharge it is not 
entitled to claim a cession or sssignment' 
of the security. It was argued that, at 
the time when the plaintiffs diecharged 
the debt of Chandra Badan, the equity of. 
redemption was in them ardthat they were: 
in fect in the position of the -mortgagors 
primarily liable to discherge the debt due 
to Chandra Badan. In my opinion, the 
argument js not entitled to susseed, 1 
assctde to the argument that the right of 
subrogation can he elaimed only by 8 
person who, though not primarily lable to 
discharge a debt, diabarges it for his own 
protection. or ab the reqvest of the party’ 
ultimately bound, and that the right cannot 
ke slaimed by the mortgagor or by apy 
person who has assumed the payment of 
the mortgege debt without having any 
intere: & to protect, bnt I ani not prepared 
to agree with the view thatthe rlaintiffs, : 
after their purehese of tle equity of redemp-. 
tiom, were in the poriticn of the mortgegor. 
It must be remembered that their purchase 
was not left unchallenged by the defendants 
ard that an application for setting aside 
the sale vas aatually pending, That sale 
was ultimetely cet aside, and the moment 
it was set aside, equity will plase the 
plaiutifis in the same position as that 
whieh they wonld Lave oseupied but for 
the transsetion which for tbe tinfe being 
verted the «qnity of redemption in them. 

“A prichesir cf the mcrtgaged premises, 
not under a ecvepnant to psy, who pays 
off jneumbrances on the ‘property, is also 
entitled to the benefit cf the sesurities 
though the purchase mey be afterwards set 


aside.’ [See. Ghcse on Mortgage, 4th 
Edinor, Volume |, page 349. See also 
Moulvie Mahomed Shumsool Hooda- v, 


Vol, LXVIIT) 
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Shewukram (1), Syamalarnyu luv; Subbarayudu. 
(2) and the sasen sited at page 34) of 
Ghose on Mortgage]. Iam of opinion that, 
on paying off Musammat Chandar Badan 
and on their own purehase being get aside, 
the plaintiffs bacame entitled to the seeu- 
ritiea held by Musammat Obandra Badan. 

On the question of limitation, however, 
I am of opinion that Mr. Lushai Narain 
Singh’s argumenta ought i: prevail. In 
order to understand the argument it is 
necessary to remember three important 
dates in the history of these transantion. 
Musammat Obandra Badan was entitled to 
receive the mortgage money from the 
defendants onthe 22th Miy 1905, so that 
her sanse of astion to enfores the mortgage 
of the 13th December 1904 acsrned to her 
on the 29th May 1905. The plaintiffs 
diseharged the mortgage dabta due to 
Ohandra Badan on the 17th April 1918, and 
commenced the present action on the 4h 
January 1919. The argumant of Mr, 
Lashmi Narain Singh is thie: That, in so 
far aa the pl ia iffs are seeking -to enfores 
the seonrity of Ohandra Badan, the suit is 
barred b; limitation under Art, 132 of 
the Limitation Act inasmueh as they oan 
only do so, not in their own right, bat in 
the right of Chandra Badan. The plaintiffs, 
on the other hand, maintain. that on paye 
ing off Ohandra Badan, they acquired a 
right as against the defendants to be 
re-imbursed the money which they had 
paid for the benefit of the mortgagors, 
and, as a eonsequenos, to à eexsion of the 
sseurities held by Chandra Badan, and that 
they asquired this right on the L7th April 
1918 when they discharg:d the debt due to 
Ohandra Badan. Ths argomest reseieves 


«onsiderable support from the desision of. 


Banerji, J., in the sasa of Bora Shib Lal 
v. Munni Lal (3) but, with all respast, I 
&m unable to agree with .the view expressed 
by that learned Judge in the case cited. 
The. argument of Banerji, J., is this: That 
& puisne mortgages in paying off the 
prior mortgage is entitled under sastion 
69 of the Indian Oontrast Act, to he 
reimbursed by the mortgagor the money, 


(1) 22 W. R. 409; 14 B. L, B, 228; 2 T. A. 7; 8 Sar. 
' P. O. J. 406 (P. O ). 
(2) 21 M. 14 ; 7 Ind, Dec, (u.s) 457. 


(3) 63 Ind. Cas. 694; 3 U. P, L. R. (A) 193; 19 A. 
‘LJ. 840.44 4. 67, — nM 
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which he pays t3 tthe prior mortgagee. 
Ha also asqaires a eharga on the property 
whish he relisves of liability on. general 
priaciples aud under  sestiom 74 of the 
Transfar of Property Act. And the son. 
elasion at which that learned Judge arrives 


mw ba stabal in his owa words. “This 
chage he asquires not when the prior 
mirtzags was mais nor whea that 


prior morteyea @2ald ba eafireed babon the 
data on which hə pays off ths amant 
of the prior mortgage. The right also to 
bə ra-inbiraad asrus to him on the date 
on whish he paya off the amount of the 
desrea aud ritieves the moirtgagors of tha 
obligation which under tha desres exists 
on them.” 

Speaking with all respast, I quits agree 
with tha view that the right to ba raimbursed 
ascraes to the parson paying off the debt 
oa the date on which he . pays it off; bat I 
wholly deny that a seckud mortgagae 
paying off a prior mortgsges “aequirey” 
a ehirge on the propsrty or that he 
agairg: it on tha date on which he pyys 
off tha prior mortgages. The charge, in 
my viaw, was alreidy there, all that hae 
asqiires is & right to enforse the ehargs 
and to & cassion in his favour of tha 
sasurities held by. the prior mortgages. 
Ssetion 74 of the Transfer of Property Ast, . 
to which Mr, Justica Banerji refers, doas 
not . provide that, on paying off a 
prior mortgagse the subssquant mortgages 
aquiras a eharge on the property: bat it 
dang provide that he aequiress "all . the 
rigits ani piwara of the prior mortgagee 
as such”, [b is ons thing t» say Ghat a 
person asquires a seharga on the praparty; 
it is quite another thing to say that he 
&112icos the rights and piweriof tha prior 
moctgagee, oae of whish is $o enforss tha 
ciarge already existing subjest to tha: law 
of limitation, i 

In my opinion the right to re.imburso- 
ment stands on one footing; right to enforas 
a security by virtue of subrogation stands 
on anither footing, Ths right to ra-imbrsa. 
mant arises on a sontract, axorass or implied, 
to reimbarse; and the party wao claims ¢he 


right eofaraas it in his own right, and not 


in the right of anoiher,  Üonssquentiy, the 
right does not arise ostil be has disshargad 
Bat .the right te 
eaforge  səçırisy by virtae of subragi 
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tion is a right which equity consedes complieated and it is unneeersary . to set 


tora person who, not being primarily liable 
to diseharge an obligation, does discharge 
it, and it is a right to demand the per- 
formanée of ‘the ‘original obligation and 
the: application thereto of ail securities beld 
by the oreditor:: It is  & elaim whieh is 
enforced in the right of the original creditor 
and only because: the person dissharging 
the obligation beeomes clothed with the 


rights: and ‘powers of the original 
ereditor. The subrcgee is an assignee in 


equity, and it is difficult to understand 
bow an assignee in equity stands on 4 
batter footing than an assignee at law. If, 
for instanee, & sreditor assigns his seeurity 
for valuable consideration to a person 
who thereupon sues upon the seourity, 


it cannot be argued: that, though the 
right to’ enforce -the  seeurity in the 


hands of the creditor. may be barred by 
limitation, the assignee may  proeeed to 
énforee it if he bringa bis svit within 12 
years from the date of the assignment, 
It. may be that the right to enforce the 
sesuriy in his own name arises on the 
date of the. assignment; but the limitation 
hase slready eommeneed to run and will not 
ease to operate: just besanse the ereditor 
has assigned the seeurity to another person. 
, An equitable assignee, in my opinion, stands 
on no better footing and san only enforce 
the security in the rightof the ereditor and, 
therefore, subjeet.to the Law of Limitation 
that. wonld affeet the ereditor. As has 
been ‘pointed out, subrogation ie, in most 
cases, ratter an. additional remedy than 
an additional right, and may exist con- 
eurrently with, and as a further security, 
to the right to a simple action for reim- 
bursement, and the fast that a party entitled 
to reimbursement and also to subrogation 
is entitled to two distinet remedies, seems 
often to bo overlockod, to the confusion of 
‘both doctrines. (See Pomeroy’s Equity Juris- 
 prudénee, 5th Volume p. 5183)... 

Thst. this is - the right . view is 
.somple'ely borne out'by the deeision of the 
Judicial Committee in the the case of 
Mahomed Ibrahim Hossein Khan v, Ambika 
Pershad Singh (4). The’ facts are somewhat 

(4) 14 Ind. Cas. 496; 39 OC. 527; 11 M, L.T, 265; 


(1912) M. W. N. 867; A, L. J.882; 14 Bom. L. B. 


280; 16 0. W,. N. 605; 15 CQ. L, de 41 l; 29 M. Lh. Je 
, 965; 801. A. US (P.O) | 


all the different trapsaetions whieh had 
to be eonsidered by the Judicial Committee 
in order to enable them to decide points 
whieh do not arise here, But it is neeessary 
to set out the following transaetions. | 

On the 20th November 1874 certain 
persons who will be referred to as the 
mortgagors executed a sarpeshgt deed in 
favour of Girwar Singh by which they 
borrowed Re. 12,000 from Girwar Singh and 
gave as seeurity for the loan eight items of 
properties. The loan was for a period of 
12 years from the date of tbe mortgage. 
On the 7th January 1 88 the mortgagors 
exeeuted a simple mortgage in favovr of 
Gajadbar for Rs. 2,500 and gave one of the 
properties already mortgaged to Girwar 
Singh as a security for the loan. On the 
17th February 1888 they obtained a loan 
of Rs. 12,000 from Musammat Alfan for the 
exprers purpore of liquidating the sarpeshgs- 
and executed in her favour & simple mortgage 
of the. properties mortgaged to Girwar Singh 
insluding the property mortgaged to Gajad- 
har. On the 22nd September 1900, the 
appellants as successors-in-interest of 
Musammat Alfan eommerced their suit to 
enforce the mortgage of the1l7th February 
1888, and they sovght to have the benefit 
of the mortgage sovered by the zarseshgi, 
deed of the 20th November 1874, and they 
claimed priority to the various mortgages: 
executed by the mortgagors between the 
date of the ssrpeshgt and the mortgage 
of the 17th February 1288 ineluding the 
mortgage in favour of Gajadbar. It was 
assumed that the plaintiffs by discharging 
the mortgage covered by the sarpeshgt deed 
were subrogated to the securities held by 


. Girwar Singh, the first mortgagee; but the 


question still arose whetber, having regard 
to the lapse of time, they were entitled 
to enforce those securitics as against Gajadhar. 
If it be considered that their right to 
enforce the security of Girwar Singh arose 
on the 17th February 1888, that is to say, 
the date on which they  diseharged the 
mortgage debt of Girwar Singh, their 
suit was well within time: but the Judicial 
Committee same to the conclusion that the 
suit, in so far as it sought to enfores 
the security of the 20th November 
as against Gajadhar, was barred by limita- 
tion, In rejecting the sontention advaneed 
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on behalf of thé plaintiffs the J udicial: 


Committee said as follows: "Bat as the 


Ra, 12,000 were under the sarpeshgt deed 
of the 20th of November. 1874, re-payable 


in Jeth 1294 Fasli (September 1887), and 
this suit was not bronght until the 22nd 


of September 1900, the elaim of the plaintiffs. 


to priority is barred by Art, 132 of 
the Seeond Behedule of the Indian Limitation 
Aet, 1877," I regard the decision of the, 


Judieiel Committee as a complete answer. 


to the arguments advanced before us on 


behalf of the respondents. I hold that the, 
present suit in wo farasit seeks to enforse 
the security of the 13th Desamber 1904 


is barred by Art. 132 of the Limitation Aet. 

The qnestion atill ramaina whether the 
plaintiffs’ astion ean ba regarded asa simple 
action for reimbursement, and I am of 
opinion that it can be so regarded. All 
the necessary fasts ara stated in the plaint 
to enable us to give the appropriate relief 
to the plaintiffs and they expresely ask for 
& personal decree against the defendants, 
The Courts below have conenrrently found 
that on the 17th April 1918, the plaintiffa 
paid Musammat Chandra Badan Kaer the 
sum of Rs. 1,546-14-5 and thereby diseharged 
her mortgage. This money the defendants 
were bound by law to pay Musammat Obandra 
Badan Kuer, and the plaintiffs wera 
undoubtedly interested in the ‘payment of 
the money, The plaintiffs are aesordingly 
entitled to be re-imbursed by the defendante, 
and the action regarded as an action for 
re-imbursement iw well within lime. The 
plaintiffs are also entitled ta interest at the 


‘rate of Z per cent. per month from the 


l7th Apri] 1918 to the date of the deeree, 
and ‘are’ also entitled to interest on the 
amount decreed at -the rate of six per 
sont, per year from the date of the deeres 


-up to the date of realization. 


“I would allow this appeal, set aside the 


'judgmen(s and deerees of the Courts below 
and in. lieu. thereof give the plaintiffs a 


deereé as against defendants Nos. 1 to.5 for 
Rs, 1,546- t4-8 with interest as already stated. 


"There will be no order as to eosta; 


*., Courts, J.—I agree, 


: PN E, 


Appeal allowed. 


INDIAN CASHB. 


LAHORE HIGH COURT, 
Sz0o.«D Orvin AppzAL No. 3306 or 1917. | 
January 6, 1922.. 
Present :—Mr. Juatica Broadway and 
Mr. Justise Martineau. . ` 
JAGIR SINGH, umor, TAROUGH Musammat. 
RAM KAURC-—PLAINTIFF —AÀPPRLLANT.- 
versus 
Musammat SANTI—Duaranpawr— 
RESPONDENT, - 


1 
! 


Custom—Buccession—Jats of Ludhiana District-=' 


Daughter-in-law, whether succeeds along with son— 
Riwaj-i-am, entry in, value of —Burden of proof. 


Among Jats of the Ludhiana District the widow of. 
& predeceased son succeeds tothe property of-her: 


father-in-law along with the latter's surviving sons,” 


[p. 712. col. 1] ` 

An entry in a riwaj-i-am, even when unsupported 
by instances, i8 & strong piece of -evidence in 
support of the custom which it records and ig 
sufficient to shift the onus of proofon to the party 
which disputes the correctness of the oustom laid. 
down in the riwaj-i-am. [p. 712, col. 1.] 

Beg v. Allah Ditta, 38 Ind. Osas. 354; 45 P. R. 1917; 
12 P. W. R. 1917;.21 M. L. T. 310; 82 M. L. J; 616; 19 
Bom. L. B, 388, 16 AL, J. 525; 210. W. N. 842;.44 
C. 749; 26 O, L J. 175; 44 I. A. 89 (P. O.), followed, 


Sesond appeal from a  deeree of the 
Distriet Judge, Ludhiana, dated the 20th 
August 1917, varying that of the Subordi- 
nate Judge, Seeond Claas, Ludhiana, dated 
the 11th January 1917. 

Mr. Kanwar Narain, for the Appellant, 

Lala Ganga Eam, for the Respondent, 


JUDGMENT.—Pnunijab Singh, a Jat of 
Raowal in Tahsil Jagraon in the Ludhiana 
Distriet, had three sons, Rala Singh, [ndar 
Singh and Jagindar Singh, of whom thg 
first t wa died before their father. On tho 
death of Panjab Singh in 1906 his land was 
mutated in favour of Jagindar Singh andthe 
two widows of Indar Singh, vie., Musammat 
Santi and Musammat Ram Kaur. Musanimat 
Ram Kaur married Jagindar Singh, and by 
him had a son Jagir Singh, who has brought 
the present suit against Musammai Santi: for 
possess:on of the land standing in her name, 
disputing her right to sucoeed to & share in 
the land left. by his grandfather. The 
Firat Oourt gave judgment for the plaintiff, 
bat the Distris$ Judge on appeal has dis. 
missed the suit, holding that by eustom a 


. daughter-in-law is entitled to succeed along 


with & son, The plaintiff has preferred a 
second appeal, having obtained a cortifieate 
from the Distries Judge under seétion 41 
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(8) of the Panjab Courts Act, and the only 
question for determination is the point of 
‘eustom, n" 

The prinsipal piese of evidence in favour 
of the defendant is the entry in the riwaj-t- 
am (eontsined in Duunett'a Customary Law 
of the Ludhiana Distriet, compiled in .911) 
in which it is stated in answer to question 
No, 82 that the heirs to the land of a deceased 
owner are (1) his sons subject to a right of 
suosession by the widow snd a son's widow 
if popless; (2) other male lineal dessendants: 
and (3) his widows, son's widow, and mother. 
Ascording to this statement of the eustom a 
daughter-in-law. sueseeds along with a son, and 
although no instances of syah sucsession are 
mentioned, exeept one among Hindu Rajpnts 
“ak. page 53, the entry ir, in aeeordancs with 
the ruling of the Privy Couneil in Beg v. Allah 
Diiia. (1), suff&cient. to throw the onuron to 
the plaintiff to prove that a daughter-in-law 
is exsluded by a son. 

The defendant's easg is also supported by 
a judgment of Khwaja Tasadduq Hussain, 
dated the 9th Avgust 1917, in the asses of: 
Musammat Indo versus Sapuran, Itis true 
that the present defendants’ suscession to 

ber: father-in-law’s property was eited in 
haf case as an instanse in support of the 
cuetom, but the judgment was bas-d, not 
on that instance alone, but on other in-tances 
as well and, in particular, on a judgment 
given by Lalas Ram’ Nath in 1907. 

An instanee of a widow suceeeding to her 
father-in-law's estate is also mentioned by 
one of the defendant’s witnesses, but we do 
not attash much importanee to it, 

' Some jadgments are relied vpon by the 
‘plaintiff, but only two are in point, vis, 
a judgment of Mr. Kensington, Diyi- 
sional Jndge, of the year 1898 in Ratan 
Singh versus Musammot Bholi, and a judg- 
‘ment of Mírtg Abdul Rab in 1915. in Pastab 
Singh verens Musammat Daya Kaur. Very 
little weight can be given to either of these 
judgments, as Mr. Gordon. Walker's Oustom- 
ary Law of the Ludbiana Distriet, which 
was in foree atthe time when Mr. Kensing. 
ton’s judgment was given, did nob provide, 
ag the Customary Law ecmpiled by Mr. 


(1) 88 Ind. Cas, 364; 46 P. R. 1917;12 P. W. R, 
1917; 21 M. L. T. 3:0; 32, M, L. J 616; 19 Bom. L, R, 
388; 15 A. L, J. 526; 21 0. W. N. 842; 44 0, 749; 26 


LÀ + ' 


Q. L, J, 176, 44 T, A, 89 (P, O,), 
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Dunnett does, for the -useession of a daugh- 
ter. in law in the presence of a son, while 
Mirea Abdul Rib's jadgment makes no 
referense to the Cuetamary Law at all, but 
mentions orly the instanees which wre 
addrosd in evidence, Na rep-rted caren 
rela‘ing ‘o the Jats of the Ludhiana Diatriat 
have bean eited. 

We are of opinion, therefore, that the onus 
whieh the entry in the existing riwa)-s-am eagts 
on the plaintiff of proving that a daughter-in- 
Jaw is exeluded by a son has not been dia. 
shargrd, and that the lower Appeilate :lonrt?a 
decision is gorreet. We accordingly dismiss 
the appeal with eoste, 


pm Appeal dismtesed. 


NAGPUR JUDICIAL COMMISSIONAR'S 
COURT. 
Szoosp Orvis Appsst No, 145 B or 1921, 
June 17, 1922. 
Preseni ; — Mr. Pridesur, A. J. O. 
ABDUL RAHIM—Deveapayt— 
' APPELLANT 
cereus 
Sheikh KAWADOO — PLAINTIFF — 
RESPONDENT, 
Registration Act (XVI of 1908), as. 17, 49— Ksrar- 
nama virtually deed of partition, admissibility of, 
without registration, | m 


A kararnama, which is virtually a deed of partition 
affecting property, valned at more than one hundred 
rupees, is inadmissible in evidence to prove the 
partition unlees it is registered. {p. 714, col. 1.]. 

Ranjagamier v, Ranjagam Iyyar, 67 Ind. Cas. 18; 89 
M.L J.:82: 12 L. W. 435, Pothi Naicken v. Nagama 
Naicker 32 Ind. Cas. 486; 80 M. L J. 62: 18 M. L. T, 


60, 8 L. W. 116; (1916) 1 M W., N. 79, Bhondaven v, ` 


Falliamma, '6 M 836, 2 M. L. J. 180; 6 Ind. Dec. (N.8) 
586 and Upendra Nath Banerjee v. Umesh Jhandra 


, Banerjee, 6 1nd. Cas. 846; 16 O. W. N, 376; 12 C. L, 


J, 25, followed. 

Appeal against the degree o' ihe Additional 
District Judge, Ak:l-, in Oivil Appeal 
No 255 of 1940, dated the 26th January 
1921. 

Mr. J. O..Ghosh, for the Appellant. 

Mr, 4, V, Khare, for the Respondent, 


Vel. LXVIIT] 
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JUDGMENT.—The plaint whieh started 
this suit states that in field No. 33, 
29 acres 38 gunthas renial Ra. 31 of Mauza 
Basali alias Nagaour, Talak Akat, Haii 
Mouzdarkhan wald Haji  Delekhan held 
western lO aeres 0 gunthas, viz., Sub Division 
No. 1, Abdul Rahiman wald Muhammad 
Hanif defendant eentral 5 aeres 18 
gunihas now Sub.Div!s'on No. 2 and Housdar. 
khan wald Jayankhan and Biramkhan son 
of Nawazkhan held the eastern 14 aares 
now Sub Division No. 3. These shares 
were made a= between the abova eo sharera on 
4th July 1911 and a kararnama was exesuted 
to that effeet between tbe said sharers, 
They bave from 1911 to 1916 been cnlti- 
vating in aecordanca with these shares. 
Wousdarkhan died and his heir, his daughter, 
Habibbi, wife of Rahimatulla and daughter. 
in-law, Rabimbi wife of Muhammad Khan 
and Biramkhan owners of the eastern l4 
acres share sold this share to the plaintiff 
for Rs. 1,500 on 3rd April: 1916 by & ragis- 
tered dosument. They delivered possession. 
Haji Mouzadarkhan son of Haji D-l-khan 
ownerof the western share of the said field 

sold the above share now No, 33/1, 10 ao es 
` 10 gunihos to the plaint;f for Rs. 2,000 
on 10th June 1918 by a registered dson: 
ment giving posse sion. By bis purshase 
the plaintiff has become owner of the while 
field with the exeaption of 5 aeres 18 
gunthas owned by the defendant in the 
middle of the field and defendant has 
wrongfully and illegally taken possession 
of 3 acres and 12 gunthas from the plaint- 
iff’'s eastern 14 sores of land and taken 
the produce therefrom and henes the 
present suit for a deelaration that the 
defendant has no right to these 3 aerea 
12 gunthae for possession thereof, The 
plaintiff asks for possession of this laud, 

The defendant admitted that there had 
been three sharers in the field, vis, Mousadar- 
khan, Biramkhan and the defendant, and 
that he* was the owner of the middle 
one third share. the area of that shara 


being 9 aere: 7 gunthas and not 5 asres, 


l8 gunthas as »ll«ged by the pleintif. Ho 
states that ha and his predeeesaora befora 
have always been in possession of 9 aeres 
and 7 gunthas of land as ownere. As to 
hararnama, the defendant says he remembers 
nothing about it thongh it was signed by 
bim, he being at the time 16 yeara old. 
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The document is inadmissible in evidente, 
for want of registration and no effeet was 
given to if as the field wis not partitioned 
in acsordanos with it and the plaintifi’s 
predeaessor was nevar in possession of more 
than 10 aerea ?l guníihas ont of l4 acres 
referred to by the plaintiff and the defend. 
ant took foreible possession of the land 
now claimed. The «ase went to trial on 
the following issues : — 
i, Whether defendant waga minor when 
the korarna o, dated the 4th July 
191!, was execited by him? If 
ac, what is the effeet thereof P 
it, Whether the kararnama is admissible 
in evidercs though unregistered ? 
When was the field partitioned and 
was the partition given effeet 
to 
iv, Whether plaintiff’a predecessor ine 
title was in possession of 14 aeren 
of land till 1916 aa al'eged P 
v. Whetber Biramkhan, Rahimbi ard 
Habibbi ezeeuted the sale-deed, 
dated 3rd April 1916 in plaintiff's 
favour P 
ut. What is the area of the land ABOD 
in plaintiff’s map, t.e, whether 3 
aeres 19 gunthas,or 3 aeres 19 
gunthes P 
eit, Whether defendant and his prede. 
cessors have been in possessicn cf 
the land ABOCD fcr more than 14 
years before suit P 
visi. To what relief is plaintiff entitled ? 
The Triel Court held that at the date 
of the kararnama the defendant had attained 
majority. The kararnama was held to be 
a deed of partition and as sueh inadmissible 
in evidenee for want cf registration. it 
held that the pliintit faded to e:-tablish 
the partition, The Resord of Right shows 
as regerds the share in dispute only 10 
acres 21 gunthas and the plaintiff had 
failed to establish when defendant dia. 
possessed bim of the 3 aeres 12 gunthas 
el.imed in the suit. Biramkhan, Rahimbi 
and Habibbi were found to have exeeuted 
the sale desd of 3rd April 1916 in plaint- 
iffi favour. The area of the land in suit 
AB.D was found to bs 3 acres 14 gunthas 
and the land elatmed being in defendani'a 
possession - before the BRscoord of Right 
enquiry took place, The plaintiff's suit was 
dismissed, 
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On appeal that dismissal was set aside 
“and the plaintiff's elaim deereed, the Court’ 
holding that the predesessors-in title of the 
plaintiff were not parties to the dosament, 
That wes doeument between the owner of 
one portion of the field and the defendant 
and contents of this document can thus 
be proved ss against: them. The Judge 
finds that the eviderise shows that the sharers 
sulivated the land separately ‘some 17 
or 18 years and that the arrangement 
of separate eultivation was agreed to by 
the defendant when he voluntarily. 
executed the kar.rnama, Exhibit P-4, 
The eastern portion of the field was full 
of mango trees which affected the erops, 
therefore, the owner of that share . wag 
allotted a larger area. The claim was 
decrced and against that desision the present 

eal bas been filed. 
nett ie elear thet if the hararnama is not 
admissible in- evidense the plaintiff's casa 
fails, On the fase of it, the sppellant's 
hare would be 9 acres and not 5 aeres 
‘and some gunthas. It is not here denied 
that the value of the property was over 
Re. 100, therefore, if the deed is: one of 
partition registration would be necessary, 
There is elso the question as to whether 
the partition was acted upon. The appellant 
argues on the strength of Ranjagamier v. 
Ratyagam [yyar (1), Pothi Naicken v. Naga- 
ma Naicker (2), Thandavam v. Valliamma 
(3) and Upendra Nath Banerjee - v. Umesh 
Ohandra Baner ee (4), that the Kararnama 
is. inadmissible in the present ase, and ib 
eeome to me that. there is’ force -in this 
eontention. Jt is produeed here to prove no 
‘eollateral purposes. The sase is based 
really on the kararnama itself and as that 
ig virtually & deed of partition affesting 
the-property valued at over Re, 100 it 
seems to me that withont registration it 
i inadmissible ia evidence, : The evidense 
in the caze does not go to prove that it 
wap casted on. It seems that for many 
years: the defendant held the 9 acrés odd 
in the field and that the execution of this 


— (1) 57 Ind; Cas, 18; 39 M. L. J. 882; 12 L. W. 435. 
B 32 Ind. Oas, 486; 80 M. L. J, 02; 19 M. L.T. 
50; 8 L. W. 116; (1916) 1 M. W. N. 79. á 
(3) 15 M. 386; 2 M. L. J.180; b Ind, Deo. 'N, &) 


re 6 Ind, Oes, 946; 15 O. W. N. 375; 120, L.:J. 26. 
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kararnama made no differenee in the area 
held by him, It has been here argued 
that the doeument ean be admitted on the — 
ground that it is one for speeifio -per- 
formance of the agresment to hold the 
entire Survey number in particular division, 
the agreement being based on an adjustment 
‘or mutual promises, or, id other words, 
the matter was like a family settlement 
‘whieh was final. Iam not impressed with 
this argument. The document itself states: 

We have amicably arrived at a settlement 
and have got our respestive land divided 
in the followicg shares.” It is elearly a 
deed of partition and as sush inadmissible, 
The evidenes without this document does 
not prove the plaintiff's case. * 

The result is, that [ allow this appeal 
and set aside the decree of the lower 
Appellate Court and restore that of the 
firat Court. The respondent will pay the 
appellant’s costs throughout. 

WoA “+ | : Apjpael allowed, ' 


* ra 
uf 


MADRAS HIGH COURT. : 
Civit Revision Perition No. 221 or 1920.: 
January 30, 1922. 
Prescni:— Mr; Justise Kumaraswami 
Santri. . : 
SUBRAMANIAM CHETTY,— 
Perivions x 


versus 1 
o SANKABA IYER (DEAD) AND OTHERS — 


REsPONDENTA, i " 
_ Civil Procedure Code (Act V of 1908), s. 73, O. 
XXXVIII,r, ll—Priority of attachment, whether confers 
prior “right—Attachment before judgment in several 
“suits—Moneys realised before decrees—Rageable distri- 
bution. AG 

Priority of attachment by itself confers no prior 
right, [p.716,c0l. 1.]] 2 |, 
Where moneys belonging to a judgment-debtor 
are attached beforé jidgment im a number of suits 
against him by several creditors’ and they’ “are 
realised. before decree is passed in any'of them, 
re-attachment.is not necessary and the money'should 
be held to the credit of all the suits and, distributed 
between all the attaching creditors who subsequently 
obtain decrees if! they: obtain decrees before any 
of the others apply for payment, [p, 715, col. LẸ} i 


Vel; LXVIII] 


RAGHO €, SAKHARAM, 

Petition, undér seetion 115 of Aet V of 1908 
and section 107 of the Government of India 
Act, praying the High Court to revise the 
order of the Court of the District Munusif, 
Thirumangalam, dated the 23rd Oatober1919, 
in Exeeution Appeal No. 576 of 1919, in 
Original Suit No. 651 of 1918, 

Mr. S. B. Suthusamt Atyar, for the Peti. 
tioner. 

Mr. K. V, Venkatasubramanta A ‘yar, for the 
Resrondents, i 

JUDGMENT,—Iam of opinion that the 
order of the Distriet Muasif is right. The 
pe'itioner and sonn‘e--pstitioners attached 
the moneys in the hands of the Distrist B:ard 
Engineer and the moveables before jadgment 
and the money was remitted by the Engineer 
and moveables were sold before any of them 
had obtained desrees. There is, therefore, no 
reason why the money received by the Court 
from the Distrist Board Eogineer and the 
money realised by asle should be credited to 
‘one suit rather than another. Priority of 
attachment by itself eonfers no prior right. 
Under r, 11, O. XXXVII it is not nesessary 
to re-attach, and all that is necessary is for the 
deeres.holders to apply for payment as 
nothing more remains to be done but to pey 
out the fand in Court. 

Iam of opinion that in a ease like the 
present the money realised before any of the 
petitioners obtained decrees should be held 
to the credit of all tha suits and distribnted 
between all the attaching ereditors who 
“subsequently obtained decrees if they have 

obtained desreea before any of the others 
apply for pry rent. 

The case is one of firet Impression and is 
not covered by any authority or by any 
provision of the Code and, giving it my 
best sonsideration, I think the proper pros 
eedure in atch cases is for notiee to be given 
"to all the attaehing ereditora who obtained 
desreàs and for division of the fund 
rateably. The postition is dismissed with 
cosis, d 

“ MC. Pe 
Petition dismtssed. 
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NAGPUR JUDICIAL OOMMISSIONER'S 
COURT 


SgoonpD Oivit ÁPPEAL No. 210-B or 1921, - 
July 14, 1922. 

Present :—Mr, Kotval, A. J, C, 
RAQGHO--PLAINTIPE~—- APPELLANT 
Versus 
SAKHARAM DEFENDANT-—RESPONDENT., 


Pre-emption suit—BSale—Oause of action—Registra- 
tion—Limitation, operatien of—Registration Act (XVI 
of 1508), s. 47, application of. 


A right of pre-emption arises only whena sale 
is completed, thatis, when there is an entire cessation 
of right on the part of the vendor, and until a regis- 
tered deed is executed there cannot be such cessation 
of right and no right of pre-emption can arise, 
[p. 716, col. 1.] 

Buksha AW v Tofer Ali, 20 W. R. 216, followed. 

Therefore, the period of limitation for a pre. 
emption suit runs from the date of the registration 
of the sale-deed, [p. 716, col, 1.] 

Section 47 of the Registration Act has no 
application to such a case, l'p. 716, col. 1,] 


Appeal from a deeree of the Additional 
District Judge, Amraoti, dated the 18th 
of March 1921, in Civil Appeal No. 33 of 
1921. 

Mr. D. T. Mangalmurti, for the Appellant, 

Mr. S. Y Deshmukh, for the Respondent. 


JUDGMENT.— The plaintiff's suit for pre. 
emption whieh was filed on the 7th January 
1920 has been dismissed as time. barred, 
The facts found are as fcllowa: On the 
15th January 1918 the vendors eontrected 
with the defendant to sell to him their 
share in a field, The defendant took pos. 
session of the property on the same day, 
The sale deed was executed on the 25th 
December 1918 and was registered on the 
8th January 1919. On the question of 
limitation the lower Appellate Qourt 
writes :-— 

“Fram what date should limitation run ? 
I think it should run from 25th December 
1918, the date of sale. The possession of 
defendant as under the sale is from that date. 
This view is supported by the ease in 
Ham Peara v. Rup Lal (1). It is futile to 
argue that there is no effestive sale until 
sale.deed is registered, and, therefore, posaes- 
sion must refer to sale only from 8th January 
1919. Sestion 47 of the Registration Act 


XD 48 Ind, Cas. 102; 80 P. R. 1918; 181 P. W, B, 
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is gontrary to this view and I find, there» 
fore, that defendant got possession on 25th 
Wesember 1918 and that the suit ia 
barred," 

For a right of pre.emption to arise the 
sale must be somplete, that is, that must be 
an entire sessation of right on the part of the 
vendor, Buksha AU v. Tofer Ali (2). Until 
& registered deed is executed there sannot 
ba sueh cessation of right and no right 
of -pre-emption san arise, Ia feetif a suit 
had been brought between the dates of the 
execution and the registration of the asale- 
déed it would have béen liable to ba defeated 
by a plea on the defendant's part that no 
right of pre,emption bad arisen as the selo 
had not been perfected, that is, that the 
vendor's right had not seased and the 
vendee’s right had not some into existenee, 
lf the defendant could defeat the plaintiff's 
élaim a& above, I do not think that he 
sould, when it suits him, plead that the right 
arose at the: date of the exesution of the 
sale-deed, It would be inequitable to apply 
seetion 47, Registration Act, in such a 
case to give rise retrospestively to a right 
of pre-emption. Moreover, if Art. 10 is 
strictly eonatrued, as a matter of fact, no 
possession was taken under the sale, and 
the firat part of that Article wonld be 
inapplicable. As the sesond part is a!so 
admittedly inapplicable, Art. 1:0 would 
be the only: Artiele governing the case, I 
hold that the suit is within time. As no 
other issue than that of limitation was raised, 
the plaintiff's. elaim is deereed with aosta 
throughout, 

Let a desree be drawn up in terms of 
O. XX, r. 14 (1). First Sexedale, Civil Pra- 
eedure Code. I fix the 12th September 1922 
an the day on or before whieh the pur. 
chase-money shall ba paid into Conrt. 

N., H. Appeal ollowed. 

(2) 20. W, R. 216, 
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LAHORE HAIGH COURT, 
Miecetnancous First Orv, APPEAL 
No. 2648 or 1921, 
May 16, 1922. 
Present:——-Mr. Ju:tÀes Martinean, 
Musammat TARLOK DEVI—OsiECTOR — 
APPELLANT 
i VETSUE 
JOTI RAM AND OTHERS ~ OKEDITORS — 


RESPO DENTS. 
Parlies— Sale in insolvency proceedings—Appeal 
against order confirming sale—Auction-purchaser and 
Official Receiver, whether necessary parttes, 


In an appeal from an crder confirming a sale in 
insolvency proceedings, the auction-purchaser and 
the Official Receiver are necessary parties and the 
omission to make them parties is-fatal to the epee 


Mela Ram v. Narain Das, 188 P. B. 1882 and Khaira 
v, Salem Raj, 51 Ind, Cas, 985, referred to. 


Miseellaneous first appeal from an order 
of the Diatrict Judge, Karnal, dated the 
13th August 192), 

Bakhehi Gokan Lal, R. B , for the Appellant. 

Mr Shamatr Ohan !, for the Respondents. 

JUDGMENT — This is an appeal from 
an erder of the Distriat Judge of Karnal 
corfirming a salo «ff cted in insolvency 
proceedings by the Offitial R:ceiver of the 
right, title and interest of the ins lvan‘ i ‘in 
properfy belongiog to the joint Hindu 
family of which he is a member, 

The auaetion purehasars and the Of sial 
Reseiver have not been made parties in 
the appeal and a preliminary  objsetioh is 
taken that on this assount the appeal 
eannot proseed. This objsetion must pra- 
vail, The persons who have purchased the 
property at the sale the validity of which 
is being eort«s*ed, and the Offisial Reseiver, 
who represents the insolvents estate, are 
the persona principally interested and “are 
clearly tecessary paciies and the omissian 
to make them parties is fatal to the appeal, 
Mela Ram v. Narain Des (1) and Khaira v. 
Salem Roj (2) are in point so far as the ease 
of an anstion-purabaser is eoncemned. It is 
now too late to mske the austion purehasera 
and the Official Reesiver respondents as 
the appeal wonld be barred by time as against 
them. 

The appeal is, therefore, dismissed with 
eosts. 

-W. 0 A. 


(1) 188 P. R, 1882. 
(2) 51 Ind. Oss, 986, 


Appeal dismissed, 


Vol, LXVIII) 
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YADDIPARTBI NARAYAHAMURTHY t CADIMSETTI APPALARARASIMHULU, 


MADRAS HIGH COURT, 
Szcosp Oyin Apreat No. 896 or 
1920. 
August 10, 1921. 
Presest-— Mr, Justice Oldfield 
and Mr. Justice Ramesam. 
VADDIPARTHI wsAnvAYANAMURTHY— 
PLAINTIFE— APPRLLANY 
versus 
CADIMSETTI APPALASNARASIMHULU 


AND ANOTHER— D2FE«pANTa—H ESPO: DENTS, 

Transfer of Property Act (IV of 1832), ss. 68 (d), 
60, 95— Morigage deed, construction | of —Usufructuary 
mortgage-—-Condition barring redemption before and 
after certain date—Anomalous mortgage—Clog on equity 
of redemption, - 


The mere fact that in a usufructuary mortgage 
that isa condition barring redemption within five 
years of the date of the mortgage would not take it 
out of the category of usufructuary mortgage, and 
makeit an anomalous mortgage. [p. 718, col 2]  * 

Kandula Venkiah v. Donga Pillayi, 57 Ind Cas. 
7/24; 4 M,:89; 1/9 O: M, w. N. 3 5 28 M, L. T. 66; 
18 L, W, 123 and Perayya v. Venkata, 11 M. 408; 4 
Ind. Dee, N.s. 2*), referred to. 

` Patte Muhammad v. Sheikh Davood, 30 Ind, Cas. 
6869; 38 M. 101 at p. 1016; 79 M. 1, J. 576; 18 M, Ly 
T. 209; (1915) M. W, N. 852, distinguished. 

A condition ina usufructuary mortgage barring 
redemption (!) within five years, and 2 after 
twenty years, from the date of the mortgage amounts 
to a clog on the equity of redemption. ; 


Per Oldfield, J.—The definition of a usufructuary 
mortgage in section 65 (d) of the Transfer of Lrop. 
erty Act refers to payment of the mortgage-money, 
only in connection with the mortgagee’s right to 
retain possession and includes nothing inconsistent 
with its application to mortgages, containing & con- 
dition for mere postponement of the right to re-pay. 
[p. 717, col. 2,] < 


Second appeal against a dec-ee of tha 
District Court, Vizigapatem, in Appeal Suit 
No. 277 of 1918, preferred against that of the 
Court of the Di. trist Muneif, Yeilamanshilli, 
in Original Suit Nos 300 of 19,7. 


Mr. Y. Suryanaragana, for ihe Appellant, 


Mr. A, eKrishnaswamz the 
Respondents. 


Áiyar, for 


JUDGMENT. 


OrpriELD, J.—The terms of Exhibit A, the 
mortgage we have to construe, are given in 
the judgment of my learned brother, which 
I have had the advantage of reading; they 
need not be repeated. Shortly, the mortgage 
js vsafructuary with conditiona barring 


redemption, (1) within five years, and (2) 
after-twenty years from ita d.te, If there 
were only the second of these conditions, 
the ease would be sovered by the decision 
of the Full Bench in Kandula Venkiah v. 
Donga riloyi (1), the clog constituted by 
that condition on the eqnity of redemp'ion 
being disregarded. The question is then 
whether, as defendants contend, the incluaion 
of the firat condition deprives the document 
of its character asan usufructuary mortgage 
As we hold it does not do so, it is not 
resesrary fo eonsider whether the second 
condition mnst receive effect as one of the 
terms of the mortgage with regard to section 
98 of the Transfer of Property Act, 

Ifthe condition postponing the re-payment of 
ihe mortgage money is regarded as intended for 
the benefit of the mortgagcr, it will suspend 
only his lisbility to be sued, not his right to 
redeem before the date fixed, wide, Rose 
Amm-l v, Rajorathnam (2), ond it elearly 
canvot affect the ueofrnetuary charseter of the 
pcritgage, 80 as to attrast the operation of 
seetion 98. Here, however, it must rather 
be regerced with reference to the posse:sory 
chsrecter of the mortgage, as intended for 
the benefis of the mortgagee. No authority 
Ghecly relevant in sush a ease has been 
ected, Bat thelanguage of section 62 entails 
that postponement of the right to redeem to 
a date fixed in one way, with reference 
to re payment. of tbe mortgage money from 
the prifis, is not inconsis.ient with the 
ueuiractaary charaster of the mortgage; and 
we hve teen shown no reis.n why such 
postponement to a dete fixed otherwire by 
ac: uni specification should be so. In fact 
the simplest and the snffisient ground of 
decition 18 that the definition of a nsufrno- 
ium y morígage in section 58 (d) refers 
to payment of the mortgsse money in 
eunrection only with the mortgapee'siight 
to retsin postessi.n and includes nothing 
inecnsietent with its applicaticn to mortgages, 
ecn'&inirg a condition for mere postpones 
ment of the right to re-pey. 

The conclusion must, therefore, be in 
plaintiff's favour and he most havea decree 
for redemption as proposed by the District 
Munsif, the respondent being at liberty to 


(1) 57 Ind, Cas, 724; 48 M. 689; (1920) M. W. N, 
349; 8 M. L. T, 56; 18 L. W. 222. 
(2) 23 M, 85; 8 Ind, Dec, (N. s.) 418, 
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draw the money, whieh we understand, 
- isin deposit in lower Court, 
The appealis:allowed with costs through. 
-oub ' - 

“ RaxgsAM, J.— The plaintiff is the appellant., 
The suit is for redemption: of a mortgage 


(£xhibit I, dated 3rd February 1893). The. 


Distris& Muusif:decreed the suit, but on 
appeal, the learned District Judge allowed 
the appèal and dismissed the suit. Hence 


this sesoud appeal. | 
The portion of Exhibit I material for the 


. purpose of this sase runs as follows:— "We: 


- 


have ‘borrowed from you Re, 1,000, we have 
| put you in possession of the 8 acres 25 cents 
of land eomprising.........towards the yewly 
interest of Ra. 80 at 8 per cent, and the 
taxes payable to Sircar. Whatever might 
. ba the profits received from the Said landa 
in every year they shali ba taken in paymont 
of interest aforesaid and the taxes on the 
land. : You shall enjoy the profits. from 
the said lands without having: avything to 
do with the increase or decrease. You 


need not receive. the ssid principal sam of : 


. Ry. 1,002 even though we should pay you the 
same within five years . from the current year 
Nandana. . It is settled that in case we 
. should pay afterwards at one and the same 
time the said one thousand rupees on the 
l5th of Ohitrai Sudham. of any year, you 
- phould give’ up our land to us, If the 
principal sum he not paid within 20 years 
from this date you shall treat and enjoy 
' these. lands as. having been gold to you 
- absolutely.” 

The learned District Judge held that this 
mortgage is ‘an ‘anomalous mortgage a8 
"the cirenmalante that an. arbitrary term 
of five years has been. fixed within whieh 
the mortgagor may not redeem is sufficient 
. to take. this mortgage out of the category 
of the usufrustuary mortgages.” It is clear 
- that but for: tbe:special. term „he relies on, 
. the mortgage would. be, in his opinion, a 
usufractuary mortgage and I agree with 
him so far, The question, therefore, arises 
whether on .8esount ‘of the: addition of a 
term’ providing for irredeemability within 


be 
Sve years the . mortgage ecases to 
aba clone: No-authority has been cited 


in eupport of the learned Judge’s view 
and it seems to me 


that the addition of 
other terms not inconsistent with ‘the main 
feature of the transastion does not destroy 


- 
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its charaster. In my opinion, the mortgage 
is merely. a usufruetnüry mortgage witha 
clog on the equity of redemption, cf. the 
firat alternative of Spencer, J. in Srinivasa 
Atyangar v. Radhakrishna Fillat (8). I do 
not think there is a eombination of two 
kinds of mortgages in this ease. Thére is 
ro covenant fo pay asin ‘rinttasa Atyangar 
v. Radhekrishna Pillat (3) (aotording to the 
view of Sadasiva Aiyar, J.) and henes‘ no 
simple ‘mortgage. ‘Nor is there a mortgage 
by conditional sale. The last slanse whieh 
provides for an outright tale on non pay- 
ment for twenty years eannot make the 
transaction a mortgage by eonditional sale., 
Vide the observations of Sadasiva Aiyar, J, 
in Srinivasa Aiyangar v. Radhakrishna Pillai ` 
(3) (ast seven lines) and Kumaraswamy. 
Sastri, J. in Falte Muhammad v, Sheikh 
Davood (4) with which I agree.. For the same: 
reasons there is no English mortgage. 

The ease in Patis Muhammad v. Sheikh 
Davood (4) is olearly distinguishabis. In 
that ease, the essential elements ‘of all tha 
unmixed kinds of mortgage were wanting 
(see Spencer, J. at page 1012* and Kumara. 
swami Sastri, J. at page 1016).* i 

In: my opinion the dosument is not an 
anomalous mortgage: and the suit for 
redemption ought to bave been deereed 
[see also Kandula Venkiah v. Donga Pillayi 
(1) and Perayya v. Venkata (5).] 

In the view taken by me, the’ more: 
difficult question what is the exseb opera- 
tion of section 9&, č. e„ whether it should 
operate subject to section 60 .does - not, 
arise, 

The appeal will be allowed with eosts 
throughout, L agree with the order proposed 
by my learned brother. 

M. Q, P, 


N. H, Appeal allowed, 3- 
(8) 22 Ind, Cas, 54; 38 M. 667 at p. 669; 26 M, L, 
J, 47, 14 M. L. 1. 647; (1914) M. ‘WYN. 81. 
(4) 30 Ind. Cas, 569; 39 M. 1010 at p. 1016; 29 M, 
L. J. 525; 18 M. L. T. 209; (1915) M. W. 41.802, ` 
(5) 11 M. 403; 4 Ind, Dec. (N. 8) 281, 
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CALCUTTA HIGH COURT. 
ÁPPRAL FROM APPELLATE DECREE 
No. 1169 or 1919. 
March 16, 1521. 

Present :— Justice Sir N. R. Chatterjea, KT., 
and Mr. Justiee Suhrawardy. 
AMBIOA CHARAN SEN- PLAINfIFF— 

p , APPELLANT | 

f l tertus 

. GIRISH OHANDRA SEN AND OTHERS 

; — DEFENDANTE — RHERPONDEMTS. 

Landlord and tenant-——Rent fived by contract, tf can 
be raised by settlement of rent under Diara Act 
( XXXI of 1858)— Settlement of rent under Chap. X of 
the Bengal Tenancy Act (VIIL of 1885), effect of— 
Appeal-—Docwment, udmisston of-—Appellate Court, 
duty of, 


A contract contained in a solenama between a land- 
lord and a tenant under which the tenant is liable to 
pay rent at a certain rate, cannot be affected by the 
settlement of rent at a different rate under the Diara 
Act (XXXI of 1858), But if therent fixed under 
the Diara Actis alsothe rent settled under Chapter X 
of the Bengal Tenancy Act, the tenant, in spite of the 
contract is liable to pay the rent settled under Chap- 
ter X of the Bengal Tenancy Act. [p. 770, col. }.] 

When 2 document is admitted in evidence at the 
appellate stage and is relied upon by the Appellate 
Court in its judgment, it ought to record an order 
admitting the document in evidence and should also 
record its reasons for admitting it in the appellate 
stage. [p 720, col. 1.] 

Appeal against a deeree of the Sub. 
Judge, Seeond Court, Faridpur, dated the 
4th of April 1919, modifying that of the 
Third Munsif, Bhanga, dated the 4th of 
August 1917. 


. FAOTS appear. from the judgment, 
`- Babu Sib Ohandra Paulit (with him Babu 


Nant Lal Dey), for the Appellant.—The 


plaintiff is the appellant, The appeal arises 
out of a suit for rent. -I slaimed rent atthe 
rate. of Rs. 48 12.0 a year. “The defence 
alleged that the rent payable was Rs. 5 in 
aseordanee with the terms of a solenamah 
made in a previous suit. The First Court 
decreed the suitinfnll On appeal, however, 
the suit was deerecd at the rate of Ra. 5 per 
year. The Judge held that I was bound by 
the solenamah. Now, a part of the lands 
in suit is Diara land, rent of which was 
settled at Rs. 43-12.0 under the Disra. Act 


XXXI of 1858 which has also been resorded - °° 


in the settlement record under Chapter X of 


the Bengal Tenaney Act, . My submission is. 
that under such .sireumstanees I am entitled | 


to the rent as claimed and further Rs. 5 was 
nota fixed rate. Tho Judge admitted. the 
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solenamah which was put in the Firat Court 
or in the proper stage of the appeal either 
and without resording any reasons aeted upon 
it. I submit that is wrong. There is 
nothing in the order sheet or inthe judgment 
justifying the admission of the solenamah. 

Babu Dwtjendra Nath Mukherjee (with him 
Babu Promotha Nath Banerjee), for the Re- 
spondents.—There are good reasons for ad- 
mitting the solenamah into evidence whieh 
wes most important for the ense. They did 
not objest to it. As regards the other point 
the finding of the Judge is conelusive. : 

Babu Sib Chandra Paulit replied in brief, 

JUDGMENT.— This appeal arises out of 
a snit for rent at the rate of Rs. 4.12.0 a 
year. The defenee was that the rent was 
Rs, 5. It appears that a part cf the land 
which was Łe!d by the defendants under the 
plainiiff was Diara land ard the rent of the 
Diara land was settled at Hs. 43.12 under 
the Diara Act XXXI of 1:5. 

The Court cf first instance gave a deeree 
to the plaintiff at tbe rate cf Rs, 43-12 annes, 
On appeal the learned Subordinate Judge 
has held that the plaintiff was bound by the 
contraet contained in è solenamah under 
whieh the defendants were liable to pay rent 
only at the rate of Rs. 5 and that such a 
eontrast cannot be affested by the settlement 
of rent under the Diara Act. He relied upon. 
the case of Mukéakesht Dasi v. Srinath Das 
(1) and there are several other eases on the: 
point. ree Mohendra Nath v. Shyam Lal (2), 
Pria Nath Das v, Ramtaran Ohatterjes (3), 
Zamir Mandal v. Tarini Oharan Singh (4), 
Pirihi Chand Lal Ohowdhury v, Basarat Ali (5) 
and Surendra Nath Roy v.Dwarka Nath Ohakrae 
varty (6). The learned Vakil for the appel. 
lant eontended that the eases referred to 
above do rot apply to the facts of the 
present case, firstly, beeauss the contrast whieh 
was relied upon by the learned Subordinate 
Judge was not produced before the Court of 
first instanee, and although it was produeed 
before the Appellate Oourt, that Oourt did 


(1) 26 Ind. Cas. 215; 19 0, L, J, 614, 
(2) 23 Ind. Cas, 16; 19 C. L. J. 808; 18 C. W, N.. 


(3) 80:0. 811; 7 C.-W, N, 601; 30 L A, 159: 8 
C, J. 407 (P. C. a i 4 ER 2 
Io 5 Ind. Oas, 296; n C. L. J. 60. 
nua, vas, 410; 8 ` 0. 30: 18 C. W, 
0. L. J. 843. i ee 


pi 
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not admit it, though it was rlied apen in 


the judgment ‘without resording any reasors 
for the same. 
was not fixed for sver by the sontract aud 
there was, therefore, no bar to the pliintiff's 
' getting a desree at the rate of Ra, 43 22 
and thirdly, beeaure the rent settled 
under the Diara Aet has also been resorded 
undor the Bengal Tenansy Aet, 

The last question seems td us to be an 
important one, besauae even if the plaintiff 
is bound by the eontract. set up by the 
defendants the defendant is liable to pay the 
rent settled under Chapter X of the Bengal 
Tenaney Aet, The learned Sabordinate 


Judge says that the rent was not settled under 


‘any: provision of the Bengal Tenancy Act, 
The learned Muneif, however, states that the 
rent settled under section 2 of the Diara Act 
of 1858 has béen resorded in the sstt'e- 
ment resords prepared under the Bengal 
Tunaney Ast. Some payers were shown to 
us from the reeords which would seam to 
sapport the statement maie in the Mun-if'a 
judgment, Evidently the attention of the 
learned Subordinate Judgé was not drawn 


to those papers. -We think that there should ` 


be &-fiadihg upon the question whether 
&he1ent fixed under the Diara Act was also 
the rent settled under the Bengal Tenanoy 
Ast. - . 

| With regard to the first contention it 
appears that’ when the contrast relied 
upon by:the defeüdants was producsd before 
the lower Appellate Oonrt, tha learoed 
'Subordinate' Judge made su order to the 
effect.that it woull be conrilered at the 
hearing, but no order lias been resorded on 


the point either in the order-sheet or in the: 


judgment. 

| We think the learned Sabordinate Judge 
ought to have recorded an order admitting the 
. doeumenta in evidenos: when it relied upon 


them in its jüdgment, and also recorded: 


reasons for admittingthe doesument in evidenee 
at. the appellate stage: The-learned Vakil 
for the respondents has contended that 
there are grounds for the admission of the 
document st- the ` appellate’ stage; ` but 
if that be 80,- the Courf below ought 


to have resorded its reasons for the same. 


We, therefore, think that the case should go 
bask to the lower -Appel.ate Ooart for a 
finding upon the question waether the reat 
claimed by the plaintiff was settled under 
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Sewondly, besause tha rent 
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Ohapter X of the Bergal Tera.oy Aet, and 
that Court will state the reasons why the 
dccoment should be admiticd in evidense at 
the aprellate stage. l 

The appeal will be retained on the file of 
this Court, and the finding of the lower 
Appellate Court will be returned within 
two months from the arrival of this order in 
that Court, The other questions raised will 
be corsidsrad after the arrival of the finding 
from that Court. , 

P.N, 

Order accordingly. 


NAGPUR JUDiOIAL COMMISSIONER'S. 
COURT. 
SkcoxD Oivin ^ ppgau No. 532 or 1921, 
July 3, 1922. 
Pressnt :—-Mr. Batten, J. C. 
Seth KANCHED.LAL—Deranpaxt— 
APPELLANT 
versus 
MOTIRAM AND ANUTHER-—-PEAINTIFES-— 


RESPONDENTS, 

' Contingent contract — Contract to sell balance of goods, 
aften satisfying certain other demands, if void for 
uncertainty—Damages, ascertainment of—~Oontract Act 
(IX of 1872), s. 73. 


Where a person agrees to sell the balance of cer. 
tain goods in stock after satisfying the demands of 
certain other persons, but on account of a rise in the: 
price of goods neither sells the goodsto the buyer 
nor to those other persons within the time specified,’ 
the contract is nob void for uncertainty but is a 
contingent contract enforceable ‘in the ordinary 
manner and damages for its breach can be ascer-. 
tained in the usual manner. (p. 721, col. 1.] 


` Appeal against a desree: of the Distriet 
Judge, Hoshangabad, dated the 23rd July 
1921, in Civil Appeal No, 41 cf 1921. 


Mr. J. O. Ghosh, for the Appelfant. 
Mr; M, Gupta, for the Respondents, 


JUDGMENT.—The appellant, being afraid | 
that, owing to the unsertainty of the season, ` 
there would notbea demand as seed grain: 
for the grain he had in stosk, protested 
himself by entering into-a sontrast with the 
plaintiffs, The eontract was that, if any graia 
shonid remain in the appellant’s hands 


after he had satisfied: the demands of hia 


Vel, LEVI) 
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Asamisfor seed grain, he would sell the 
balanes of his stosk,the amount of which 
was named, to the plaintiffs at a named 
rate. Itiseommon ground that the csntrast 
was to be sompleted within a week, The 
defendant parted wiih no grain at all to his 


Asamis and failed to deliver any grain to 


the plaintiffa. There isa coneurrent finding 
of both Courts that ib was the defendant 
who deliberately broke the contrast because 


grain suddenly rosé jn prise. The defendante. 


appellant has faiied to prove that any Asamis 
wanted grain from him or that the sontrast 
was broken through any fault of the plaintiffs 
or that the plaintiffs. were in ‘any way 
to blame for dsamts not coming forward. 
The District Jadge bas,on these fasts, awarded 
the plaintiffs damages ealenlated in the 
tsual manner ascording to sestion 73 of 
the Contrast Ac‘. it ia urged in appeal that 
the sontrast was void for uncertainty ; and 
that the plaintiffs’ Icss eannot be measured 
according to the terms of sestion 73, besause 
they had no idea what amount of grain they 


were likely to reesive, the loss cannot be 


measured at all. [ am unable to agree 
with tbese eontenticns. Itappaars to me 
that the right way of looking to the matter 
is this. The contrast was an ordinary 
eontrast which was not to be carried out 
or only to be partially  earried out if 
eertein events  osenrred, nemely, the 
taking of soms cf the grain by Aramis 
Those events have not oscurred and hence 
the contract should be erforced, and it has 
been found that the plsintiffa did not break 
in any way and defendant has failed to prove 
that the events, whien did not happen, did 
not happen, becsuse of the plaintiffs’ fault. 
It may be mentioned that nota single Asoms 
has been ealled in support of the defendant's 
contention. , 

The question of measure cf damages is 
one quite spari from the fast that the 
eontract ig a  son!ingent contrast. The 
eontingency on which the. contract was to be 
enforacd has cesurred and damages have to be 
accortained in the usual manner. 

With reference tothe second ground of 
appeal whieh is to the effeet that the 


contract ean be gcod: only to the extent of: 


50 Manis, it has to be observed that tho 
parties agreed that the defendant shonid 
sell to tbe plaintifis the whole 
balance, whether it was more or lees than 
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50 Manis, although a conjeeture was 
hazarded to the effeet that possibly the 
balanse might not bs mora than 50 Manis. 
Both parties. wera elearly bound by the 
contract that all the balanse, even though 
mors than 50 Manis, should ba sold. 

The appeal is dismissed with easts, 

B. X. 

Appeal dismissed, 


Gm ae ces 


CALCUTTA BIGH COURT. 
APPEAL FROM APPELLATE Decaet No, 1077 
or 1918. 

February 27, 1922. 

Present :— Mr. Justies Newbonld 
Mr. Justice Panton. 

KARUNA KRISHNA CHAUDHU &Y — 
PLAINTIFF—ÁPPELLANT 
VETSUE 
RAKHALDAS MUKHERJEE AND orgers 


— De FENDANTS— RESPONDENTS, 
Contract Act (IX of 1872), s. 23—HMorígage—Con- 
stderation—Promise to abandon prosecution of mon. 
compoundable criminal case, 


Where the consideration of a mortgage-bond is 
&n agreement on the part of the mortgagee to aban- 
don the prosecution of the mortgagor in & non. 
compoundable criminal case the bond is void, even if 
part of the consideration cf the bond was good in 
law. 

Nujebar Rahman v. Muktashed Husain, 16 Ind. Cas, 
259; 16 C, W. N. B54; 40 C. 118, referred to, 

Appeal againat a deeree of the Distriet 
Judge, Murshidabad, dated the 18th of 
February 1918, affirming that of the 
Sesond Munsif, Berhampur, dated the J 8th 
of Deeember 1916, 


FACTS appear from the judgment. 

Babu Panchinon Ghcss for Babu Brojendra 
Neth Chatierjee, forthe Appellant,—There is 
on dispute as regards the exesution of the 
mortgage-deed. X submit that the plaintiff 
can recover the sum of Rs. 400 from 
defendant No. 1, as the primary Court has 
eome to a distinc! finding that thé amount 
for whieh the mcrigage-bond was exeeuted ' 
was really due from defendant No, 1. 

So far as it is a good consideration the 
plaintiff should have relief, Refers ty 


+ 


1 PRO | FS 
(29 INDIAN 
HARI OHAND 0, JUGAL KISHORE. 


Williams v. Bayley (1), Flower v. Sadler (2), 
Kestowji Tulsidas v. Hur iyon Mul (3), Raz 
Oharan Purkatt v. Amrita Lal Gaotn - (4), 
Nujebar Rahman v. Muktashed Husain (5) is 
clearly distinguishable, 

I ¢annot dispute the proposition that the 
eonsideration for stifling & DON- compoundabie 
sriminal prosecution is void.. 

The learned Munsif has.found that so 
far as defendant No. 1 was concerned there 
was good consideration. 

Babu Bansorilal Sarkar, for the Respondents, 
was not called upon. 

JUDGMENT.—The plaintiff, who is the 
appellant before us, sned the two defendants 
on a mortgage deed admittedly executed by 
them. The first defendant was the plaint- 
ifs gomosta for four years up to Ashin 
1318 B. 8. The sesond defendant ia tle 
first defendant’s brother. The first defendant 
was alleged to have embezzled a sum of 
Rs. 400 belonging to .the- plaintiff and 
was sriminally proseauted under section 
408 of the Indian Penal. Code. The finding 
of both the lower Courta'is that the bond 
in suit was exeented:on an agreement on 
the part. of thè.. plaintiff . to abandon the 
prcseeution, of -defendant No 1, On tbis 
finding it bas been held that the bond 
sued on is void under sestion 23 of the 
Contrast Act. Sofar as the second defend. 
ant is coneerned this desision bas not been 
attacked in second appeal, But it is eon. 
tended . that the plaintiff can xesover the 
sum of Hs. 400 from the firat defendant 
singe the first Court found that the amount 
for which ‘the bond was exeeuted was 
really due from the defendant No.l. The 
plaintiff -cartainly cannot recover that 
amount treating this suit as a suit on 
the original debt. ‘The plaint is rot so 
framed: as to seek this relief as an alterna- 


tive remedy and it would appear that, at ' 


the time the suit was instituted, a guit on 

the debt alone would be barred by limitation, 

ner can we accept the contention.that the 

bond so far es the defendant No.. 1 is 

eongerned i is à good bond for a lawful eonei- 
wer et . " 1 


-~ 


(3 ibn 1 " L. soba: 220; 12 Jur, (N. s.) 876; 
. death of a partner, r must be read as qualified hy the : 


BS L, J. Ch. 717; 14 L. T. 802, 
(2) (1882) 10 Q. B, D. 572 at p. 575, 
(8) 11 B. 566; 6 Ind. Deo. N s.) 478. 
(4) 5 Ind. Cas. 98; 11 C, L. J. 181 at p. 184. 
(5) 16 Ind, Cas. 260; 16 0. W. N. 854, - 40 C. 113, 
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deration. Our attention bas been drawn 
to &everal decisions, but’ we do not think: it 
neesessary to reter to any other ease than that 
of Nujebar Rahman. v. Mukiashed Husain (5), 
There the faeta, so far as the first defendant 
in this easeis eoncerned, sre very similar, 
The eonsideration of the bond having -heen 
found to be an agreement on the part 
of .the plantiff to abandon the - pfoseeution 
of -defendant No. 1 ina non compoundable 
ctiminal ease the bond must be, void, even 
if part of the eonsideration.. „ofthe hond was, 
good i in JAN : "o EMI 


t+. f 
= 
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The appeal fails and is dismissed = with: 


cotta. 
i 


B.N. f l 
l Appeal dismissed. . = 
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LAHORE HIGH COURT, ` `! 
Firat Orvin ~ PPBAL No, 626 oF 1919. 5 


May 16,1922. ` i t, 
Present:—Mr, Justica Abdul Hacof'nà M 
Mr. Jüstice Abdul Qadir, dui : 
HARI CHAND— Proms" | d K 


— APPELLANT ee 
VETSUS EP Aa 

JUGAL KISHORE—Dgrexpsxt ^ 
—Rer Por DENT. - 


` Contract Act (LX of *872),8. 258 (10)e—Limitation 
Act (IX -of 1908), Sch. 7, Art. + 106—Dissolution of 
partnershtp—Death of pariner—Contract io ;continue 
partnershtp—Parda-nashin ; woman, diene, of. 
property by—Court, uty Of. , 


Section 253 (10: :of/ the Contract Act, whith’ 
provides for the dissolution of a partnership.on the: 


introductory words “in the absence of any, contract. to. 
the contrary " [p 725, col. 2.] 

Raghumull v: Luchmondas, 88 Ind; Cas. 278; 20 
W, N. 708, followed. 


Vel. Lxviti] 
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Where parties to a contract agree expressly or 
y necessary implication to continue the partnership, 
asif no dissolution had taken place, upon the death 
of-one of them, & suitfor accounts would nr’ ` be 
barred under Art. 106, Sch. I, to the Limite' ;a Act. 
[p. 725, col, 2.] 


Maharaj Kishen v, Har Gobind, 27 Ind. Cas. 69; 101 
E zi 218 P. L, B. 1915; 209 P. W, R. 1914, fel 
owed, 


A Court when dealing with the dispcsition of a 
property by a parda-nashin woman ought to be 
satisfied that the transaction was explained to her 
and she knew what she was doing. Consequently, a 
deed of relinquishment written by a parda-nashin 
lady, during the course of her illness of which she 
died and in the house of the person in whose favour 
it was executed without having had any opportunity 
of consulting her relatives, is open to grave suspicion 
and it lies heavily upon the person relying upoh the 
deed to show that it was properly obtained and that 
the lady knew what she was about. [p. 724, col, 1.] 


.- Ashgar Alt v, Delroos Banoo Begum, 30, 824; 8 Sar, 
P. 6. J. 7319; 8 Suth, P. O. J, 444; 2 Ind, Jur. €01; 1 
Ind. Dec. (x, s.) 794 (P. OC.) and Behari Lal v Habiba 
Bibi, 8 A. 267; A, W. N. (1886) 91; 6 Ind Dec, (N, s.) 
68, followed, 


-First appeal against the deeree of the. 


Senior Subordinate Judge, Delhi, dated 23rd 
Desember, 1918. 


' Mr. Shamair Ohand, for the Appellant. 
' Lala Moti Sogar, B. S., for the Respondent, 


| JUDGMENT.—A firm under the name of 
Jugal Kishore Muteaddi Lal was started at 
Delhi some twenty years before the snit, which 
has led to this appeal, and Jagal Kishore 
. and Mutsaddi Lal were the only two partnera 
in it. The latter died on the 20ih April 
1508, leaving behind him his widow, Musam. 
mat Tohfa, his brother, Hari Ohand, and his 
father, Ram Dayal. An account purporting 
to relate to Mutsaddi Lal was prepared up to 
the 14th June 108. 


! The traneliteration of it appears in the 
printed record at pages 5 to 14, The trans. 
literation of a chitha, or balanae-shest, also 
prepared on that date, is given at pages 14 
to 17 of the same record.  Musammai Tohfa 
died in December 1917, and Hari Chand, the 
brother of Mutsaddi Lal, deceased, bronght a 
suit against Jugal Kishore praying that the 
partnership between Jugal Kishore and Mut. 
saddi Lal may be deemed as dissolved or bs 
dissolved and the secounts adjusted, This 
elaim is based on the allegation that the death 


INDIAN CASKB. 


723 


of Mutsaddi Lalin 1908 did not put an end 
to the partnership which was continued by 
the widow as representative of her decsased 
husband, under the same name on the same 
terms as before, The defendant pleaded 
that the old partnership had terminated 
on the death of Muisaddi Lal; that it had 
not been eontinned by Musammat Tohfs, 
who had been paid what was due to her 
husband, and that, therefore, there were 
noascounts to be rendered nor was any sum 
due to the deseased. It was further pleaded 
tbat Musammat Tohfa had exeeuted a deed 
ofrelinquishment in favour of the defend. 
ant and also that the suit was barred by time. 


The following were the only two issues 
framed :-— 

1. Whether the partnership business of 
Jugal Kishore and Mnutseddi Lal was 
sontinued after the death of Mutsaddi Lal 
by his widow and defendant ? 

2, Whether after dissolution the share of 
the deceased partner in the asreta of the part- 
nership was paid to Musam:at Tohfa, the 
widow ? 


The plaintiff produced scme evidense on 
issue No. 1, the onus of which lay on him, 
but no attempt was made by defendant to 
produce any evidence with regard..to isane 
No. 2, the burden of préving. whieh had been 
plaeed on him, It was stated on his behalf, 
however, by his learned Vakil, that issue 
No. 2, did not arise at that stage and did not 
need being dealt with. Tha Trial Court, 
therefore, left issue No. 2 undesided and on 
issue No. 1 it came to a eonelusion against 
the plaintiff and dismissed the suit, hold. 
ing that the partnership had come to 
an end in 1908, The plaintiff has come 
up in appeal to this Court against the above 
deeision through Mr. Shamair Ohand, whom 
we have heard at aonsiderab!e length, 
We have also heard Mr, Moti Sagar cn 
behalf on the respondent. 


Tho learned Senior Subordinate Judge in 
deciding the case against the plaintiff-appel. 
lant. has taken into eoncideration the deed of 
relinquishment, dated the 30th November 
1917, (Exhibit D-1), and is of opinion that 
this document is sgainst the sereation or 
existence of partnership between the defend. 
ant and Musammat Tohfa, The defendant 
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evidently relied upon this dcoument 


for two purposes, firstly, that it admits that 
there was no partnership between the defend. 
ant and, the widow of Muteaddi Lal, deceas- 


ed, and, secondly, that whatever, money was . 


due to Mutsaddi Lal had been paid to his 
widow. We refrain to say anything about 
this deed, so far as it refers to the last 
mentioned point, beoause the Cours below 
, has left the point undeterminsd, but so far 
asthe first point is eonaerned, we think it 
cannot be treated as any reliable evidense 
as to the non-existenee of a partnership 
between Jugal, Kishore and Musammat 
Tohfa. No evidence beyond the bare state. 
. ment of the defendant himself has been 
given in support of this document. It is 
admittedly  exeeuted by a  parda.nashin 
lady, who was, at the time of executing it 
guffering from illness, of which she died a 
. few weeks after the deed was registered, 
She was atthe time in the house of the 
defendant at Delhi and does not seem to have 
had any opportunity of consulting any cf 
her relatives or tho relatives of her deseased 
husband. It reed hardly be pointed out that 
& deed obtained from a parda-nashin lady 
under such eircumstances is open to grave 
suspicions, and it lies heavily on the person 
relying on the deed to show thatit was 
properly obtained and.that the lady under- 
stood what she was about. As observed 
by their Lordships of the Privy Counoil i in 
Ashgar Ali v, Delroos Banoo Begum (1) " 

Court, when dealing with the disposition 
of her property by a parda woman, ought 
to be satisfied that the traneastion was 
etplained to her, and that she knew what she 
was doing." Similar views were expressed 
in Behari Lol v. Habiba Fb; (9) on this 
question. The remarks made by Mr. Justice 
Mahmood, in the Allahabad judgment, show 
that parda-nashin women should be plased 
on a footing somewhat similar to that of 
persons non compotes menita, He quotes from 
. Story’s work on Equity Jurisprudence, where 
the principle is laid down that, " wherever, 
from the nature of the transaetion, there 
is not evidence of entire good faith, or 
the contrast or other ast is not eeen to be 


(1) 3 C. 324, 3 Sar. P. C. J, 749; 9 Suth. P. C, J, 
444;2 Ind, Jur. 601; L Ind Dec. Us, 8) 704 (P. O.), 
(2) 8 A 967, A. W. N, (1886, 01; b Ind. Dec, iN. 8.) 
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just in itself, or for tha benefit of these 
parsons, Courts of Hqnity will seb it aside, 
or make it subservient to their just rights 
and interests.” “Following tho rulings quoted 
above, we hold that, considering the eiroum- 
stanees under whieh Musammat Tohfa was 
made to axeaute the deed of relinquishment, 
Exhibit D.1, no reliance ean bs plaeed on 
the resital in that deed that no partnership 
ever oxistel betwean her and the defendant 

We might add that there areintrinsie indiss- 
tions in the deed of the avxiety of the de- 
fendant by means of that deed to get over the 
sircumstanses which show the continuance of 
the old partnership relations between himself 
and the family of the deeeased partner, It 
is rightly argued by Mr. Shamair Chand that 
if such relations did not exist, there is hardly 
any reasonable explanation of the attempt 
made by the defendant to get a deed of relin- 
quishment from the widow more than nine 
years after. the death of her husband ane 
shortly before her own death. 

Coming now to the chitha, Exhibit D 2, - 
the aceounts printed at page 5 of the printed 
record, we find that they havea more than 
ordinary signifisance in favour of the ease gef 
up by the plaintiff, The one purposes for 
whieh they were relied on in the Üourt'below, 
on' behalf of the plaintiff war, that it was 
shown by means of these acsounts that the 
partnership was eontinued, at any rate, up to 
the 14th June 1902, when these accounts were 
prepared and from that the plaintiff ought ta 
raise a presumption, under seetion 109 of the 
Evidenes Act, that the partnership which 
eontinued at least for some weeks after the 
death of Mutsaddi Lal must have sontinued 
after that. Tbe learned Senior Subordinate 
Judge considered this sireumstance standing 
by itself as insufficient for the purpose of 
raising such apresumption. We think there 
is more in this siraumstancs than has been 
retognised by the Oourt bslow and an in. 
ferences of the nature whieh the plaintiff 
wishes to be drawn from it can legitimately 
bedrawn. But that is mot all, The assounts, 
having been thua re-started, eontinued fon 
years and Musammat Tohfa in all the time 
being eredited and debited with eertain 
items. Itis noteworthy that there is an item 
of eash payment on the credit side at paga, 
5 whish bears date eorresponding | to tha 
12th Ja uary 1 10, Tnisis& comparatively. 
small item, but there is no explanation 
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fortheoming of its being there about two years 
after the death of Mutsaddi Lil, unless it 
meaus that the widow was continuing to 
make eertain payments to the firm when. 
ever she liked and toreosive payments, It is 
remarkable that there are numerous entries 
as to articles of jewellery recsived by her 
from the shop from time to time and the 
expenses of gold and silver used in making 
those articles, as well as the eost of getting 
them made, are debited to her aseount. 
Now, it is highly improbable that a widow 
would be.taking so many artisles of jewellery 
‘from time to time for her own use, while it 
‘is not unlikely thatas the business of the 
firm was that of a sarraf and as her deceased 
husband was dealing in buying and selling 
artieles of jewellery, she may have been 
belpiog the firm by doing some business of 
that kind herself. Itis also in evidense tbat 
she used to live at Delhi, off and on, with 
' the defendant. Admittedly, she is not related 
to the defendant in any way and, therefore, 
the likelihood is that her frequent 
visits to Delhi and to the house of 
the defendant, were because she wanted to 
take some interest in the partnership busi- 
ness. Added to this is the fact that the 
plaintiff Hari Chand was taken by the firm 
as a Munim soon after the death of his 
brother and eontinued to work in the shop 
in that eapaeity “for about seven years. 
Hari Ohand explains that this provision 
was made in order to enable him to wateh 
the interests of his deceased brother, whose 
partnership was  eontinuing through his 
widow, and we think that this is a statement 
whieh is believable and is fully borne out 
by all the osiroumstanoes of the sass. The 
plaintiff produced four witnesses in support 
of his allegations, Their evidenee has not 
been relied upon by the learned Senior Sub- 
ordinate Judge, who dismissed it in one word 
by ealling it worthless, 

It is urged by the learned Counsel for 
the appellant that the Court below erred: in 
brushing aside the whole of the oral evidenee 
in sush a summary way. He draws atten- 
tion particularly to the statement of Niadar 
Mal (P. W. No, 1). He admits that Umrao 
Singh (P. W. No. 3) does not say anything 
to the point and that the statement of 
Bulaki Das (P. W. No, 2) may be eliminat- 
ed from consideratior, as he had some enmity 
with the defendant, He adds, however, 
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that thera is nothing against Ni&dar Mal's 
evidencs which should be believed. This 
witness states that when Matsaddi Lal died 
his widow suesesded him in the partnership 
business with the defendant and that Ram 
Dy il gant the plaintiff to work at the shop. 
Ha also adds that the widow lived with 
Jagal Kishore and used alss to visit Shah- 
dara, Now, this witness is a man who is 
in the same line of business as Jugal Kishore, 
and states that he had had dealings with the 
firm and is, therefore, ina position to know 
something about that firm, There is no- 
thing to impeach his credit and we see no 
reason for disbslieving him, There is thag 
the statement of Hari Chand on oath that 
the widow remained a partner and he 
eontinued to work for her and that the 
sum of Rs, 3,811. 11.0 due from the shop ta 
Matsaddi Lal remaioed in the shop as & 
Along with ths state- 
ment of Niadar Mal, and the sireumstances 
above referred to, the evidenee of Hari 


Ohand is sufficient to prove that the 
‘partnership was 


continued either by 
virtue of a previous understanding that it 
should not be terminated by the death 
of one of the partners, or by reason of 
mutual agreement between the parties, on 
Mutsaddi Lal's death. In this cannestion Mr, 
Shamair Ohand refers us taa deoision of 
the Oaleatta High Court published ag 
Raghumull v Luchmondas (3), where it has 
basen held, inter alsa, that section 253, elause 
(10), of the Indian Contrast Ast which pro- 
vidas for the dissslution of a partnership on 
the death of a partner, must bs read as 
qualified by the introductory words "in the 
absence of any sontraet to the eontrary." 
He also refers to certain remarks made in 
Maharaj Kishen v. Hart Gobind (4), explain- 
ing the principle underlying section 253 (10) 
of the Indian Contract Ast and holding that 
where the parties to a eontract agree expressly 
or by neeessary implication to sontinue the 
partnership, ês if mo dissolutidn had taken 
place npon the death of one of them the 
suit would nok be barred under Art. 106 
of the Limitation Act. He quotes another 
ruling of the Oalcatta High Court, pub. 


(8) 38 Ind Cas. 278; 20 O. W.N, 708. 
(4) 27 Ind. Cas, 65; :01 P, R. 1014; 218 P, L. B, 
1916; 209 P, W, B, 1014, 
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lished as Gokul Krishna Das v, Shashi Mukhi 
Dasi (5), where a partnership was sommencad 
in 1883 between the  busband of the 
plaintiff and the defendants and where 
*inse 1887, when the husband died, the 
business had been eonduoted on the assump- 
tion that the plaintiff was a partner. It 
was held that tbe original partnership 
‘must be presumed to: bave been continued 
by. common eonsent, and the founders of 
the parinersbip must have agreed that it 
was not to be dissolved by the death of 
any of tke parties, This case is very 
*mush similar to the one before us, though 
‘some of the features of the Calentta case 
‘are not to be found in it. 
“ Mr, Moti Sagarin replying to the above 
‘arguments says that the chtiha muat be 
‘taken to 
‘settlement of the ‘previous aseount and 
‘that subsequent aceounts between Jugal 
“Kishore and the widow eannot neeessarily 
‘be regarded as. an indication of the 
‘gontinuance. of a partnership and must be 
"taken to be only an open and evrrent 
‘gesount kept by Jugal Kishore with the 
‘widow of his late partner, out of regard 
‘for the latter, “He also lays stress on the 
‘fact that no balanee’ sheets have been 
‘prepared after 1908, in spite of the fact 
that Hari Chand himself was keeping the 
‘gesounts for a long time, nor have any 
profits been credited ‘to Musammat Tohfa, 
‘The first point raised by him as to the 
-nature of these ascounts has already been 
dealt with. With regard to the second 
‘point. i& is enough to say that as the 
‘widow was not sapable of going into the 
"aséounts herself and as payments of money 
1 were beirg made to her from time to time 
“no inference against her ean be drawn from 
(balanees not having been struck at various 
‘intervals. Hari Ohand too, {though quietly 
"watehing her interests, could not insist 
“on the striking of any balansere, because he 
“was getting a pay from Jugal Kishore 
‘as bis Munim and thus had a position 
“subordinate tohim, As far as the third 
' point relating to the profits is coneerned, 
‘it is shown by the statement of Hari 
Chand that profits were teing oredited in 


* (6) 18 Ind. Cas. 73; 36 OW. N, 299,15 O.L. J 
204: . 4 
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the name of the firm, and as even in the 
lifetime of Mntsaddi Lal the profi'a bad 
somotimes been credited to him and some. 
times to the firm, there was nothing -very 
extraordinary in the procedure adopted 
since 1908 The faet remains that the 
firm has sontinued under the old name all 
this time and that Jugal Kishore was 
anxious that if ahonld do s0. The evidence 
prcdueed by the plaintiff, oral, dosumentary 
and eireumstantia], is mash more convineinq 
than what Mr. Moti Sazar has said ahont 
certain sireumstantial irferenees to be 
drawn from the sesounts We have no 
hesitation in finding, therefore, that the 
partnership in this ease continued till the 
death of Mutssddi Lals widow. The 
plaintiff is entitled to have the aceounis 
of the partnership gone into and adjusted, 

We, therefore, aceept this apreal and 
direst the Court below to give effet to the 
above finding by passing a preliminary 
desree in favour of the plaintiff that he is 
entitled, as a representative of Mutsaddi 
Lal, to a rendition of the partnership 
aceounts. After passing that preliminary 
deeree the Court will go into the acsounts 
and some to a conslusion as to what is 
due altogether by Jugal Kishore on the 
basis that the partnership  sontinued till 
1917. It will also have to find what sum, 
if any, has been paid by Jugal Kishore to 
the widow of Mutsaddi Lal between «£08 
and 1917, The deeree of the Court -below 
is set aside and this sase is remanded 
under O. XLI, r. 23, Civil Prosedure Code, 
to the Court below for & decision geeording: 
to law. : 


N. K. Decree set aside, 
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vi OALOUTTA HIGH OOURT. 
ArPEAL FROM ORDER No, 302 or 1920, 
February 16. 1999. 
ac. Present:—Mr, Justice Greaves and . 
£o Mr. Justise Ghose. ` 
RAM -RATAN OQHOWDHURY—- JUDGMENT- 
DEBTOR—APPELLART 
HN . 07 versus ; 
. UPENDRA CHANDRA DAS AND 


AREN o RESPON DAMEN 

Limitation (Act IX of 1908), Sch. I, Art. 182— 
Ezecution of decree—Incompetent appeal by judgment. 
debtor- Limitation, running of, whether suspended. 


The running of limitation against a decree.holder 
is not suspended by reason of an incompetent appeal 
by the judgment-debtor, such as an appeal against 
an order dismissing his application for review against 
the decree, 


Appeal against an order of the Subordi. 
nate Judge, Second Court, Obittagong, 
dated the 6th of July 1920, 


FAOTS appear from the judgment. 

Babu Narendra Kumar Das, for the Appel. 
.lant.— The applieation for exesution is elearly 
barred by limitation. See Art. 1-2, elanse 
(3) of the Limitation Aet, No appeal lay 
against the dismissal of the review applieation 
“and the Court below is: clearly wrong in 
deducting tha period -ocaupied: by ‘the 
ineompetent appeal in ealeulating the period 
of limitation. . 

Babu Chander Sehhur Sen, for the Re. 
spondents,—-Rightly or wrongly &n appeal 
was filed against the ‘dismissal of the 
review ‘application. Consequently, Art, 182, 
-elause (2) ofthe Limitation Act applied 
and the application for execution was in 
time. 

.: Babu Narendra Kumar Das, 
'éalied upon to reply. 


. SUDGMENT.—This is an appeal by the 
judgment ‘debtor against an order in an 
execution-ease, It is argued ‘before us on 
behalf of the appellant that the execution 
is barred? The original decree was obtained 
on the Ist June 1914 and the applieation 
for execution was made on the 17th Desember 
19 9. But it appears that against the 
original desree an applisation for review 
was fled on the 24th June 1914 and was 
not dismissed  antil 24th June 1915. 
‘Against the order of dismissal an appeal 
.was preferred to this Court, whish was 
disxaissed on the 28th May - 1917. The 


was not 
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Court: said that no appeal lay against: suck 
an order, Now, the learned Judge in the 
Court -below has held. that limitation did 


 , noi. begin to run until 28th -May 1917. 


He. is: slearly in error with regdrd:to this. 
Assuming that limitation did not commence 
to kun until after the 4th June 1915, 
clearly limitation - began to run after that 
date, as the appeal against the dismissal of 
the review applieation was incompetent. ^ 

In the result, the appeal succeeds and we 
hold >that the execution is- barred by reason 
of limitation. 

The appellant is entitled to his sosts “in 
this Court, hearing feé two- gold mohurs. $ 

NH. 5| 

` Appeal accepted, 


" ES "E 
Va n "t EU 
: LAHORE HIGH COURT. =: 
Srooxp Civin APPEAL No, 2604 or 1721. 
: - “May 17, 1922. s b. 


Present:-—Mre J dios Martinean, |: 

SYUSAFE-—DEFENDANT—ÀPPELLANT - ^ 
versus 

Musammat Z AIN A B —-PrAIsTIEF — 


; RESPONDENT, 
i - Majority Act (IX of 1875), s. 2 —Muhammadan? Law 
—Quardian for marriage — Majority. , 


`e 


-` The age of majority of- a Muhammadan guardian, 
go far as his capacity“ for giving & person in 
marriage, is concerned, is to be determined by the 
Muhammadan Law, and such age.under {that law 
is fifteen years, [p. 727, col. L] 


Sesond appeal from the deeres of the 
Distriet Judge, Jullundur, dated the 8rd 
November : 921, reversing that of the Munsit, 
First Olass, Jallandar, dated the 22nd August 
1921, ; . 

Mr. Badr-ud. Din Qureshi, for the iva 
Khan Amir-ud- Din, for the Respondent, 


ORDER.—The plaintiff sued for a deelara- 
tion that she was not the lawful wife of 
the defendant, She denied that any mare 
riage had taken place between her and the 
plaintiff, aud said that’ even if it did it 
was invalid, because she was ia minor a} 
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the time of the marriage, whish had not 
been. sontracted by her lawful guardian. 
The defendant pleaded that he had married 
the plaintiff fon the 16th Mareh iv15, 
and. that the plaintiff bad. been given in 
marriage. by.: her brother, Bara, who was 
her :lawfu! guardian, and that- he, the 
defendant, had cohabited with. the plaint. 
iff. The first Court dismiegad the suit, finding 
that the plaintif had been lawfully married 
to the defendant, that she had eohabited 
. with him for. three years, and ‘that she 
had, therefore, lost her right to rapudiate the 
marriage. 

The Distriet Judge cn appeal foand 
that ib was not proved that Bura was of 
age when he gave his sister in marriage 
to the plaintiff, the evidence on tha point 
being unreliable and one of the defendants 
wilnesses having stated that Bura wasonly 
15 years’ old at the time of the marriage. 
- The learned District Judge, therefore, held 
that the marriage was invalid and gave 
the plaintiff a deoree. The defendant has 
come to this Court in second appeal. 

The learned District Judge in finding that 
Buta was not proved to have been of age 
at the time of the marriage evidsutly 
meant that he wis not proved to have 
attained the age of 18 at that time, being 
under the impression (hat the age of majority 
for a Muhammadan giving a minor in 
marriage was 18 under the Indian Majority 
Act IX of 1875, But sestion 2 of that Act 
provides that nothing in the Aet shall affict 
the capacity of any person to act in the 
matter’ of, marriage, ro that the age of 
‘majority of Bura, so far as his eapasity 
for giving the plaintiff in marriage is 
eonéerned, is to be determired by the 
Muhammadan Law, and. tbe age of majority 
nnder that law wculd be 15. Whether or 
not Bara had attained the ege of 18 at 
the t-me of the marriage, there seems no doubt 
on the evidenca that he was over the 
age of 15 and was, therefore, competent to 
give his gister in marriage. 

Te is argued for the respondent tkat she 
was sui jurie at the time of the marriage 
and . that, therefore, her songent w.s8 neces 
sary and.there should have been oo guardian 
ae for her, but this argument is opposed 

Ap plaintif's own case, whish was that 
if the marriage: took plase at all she was 
a minor at the time ad the marriage was 
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not effested through her lawfal guardian, 
I hall, therefore, that ths marriage was 
valid. 

The question whether the plaintiff ean 
exersise her option of pubarty or has lost 
her right has not been detem'ned 
by the lower Appallate Oonrt and I, tbere- 
fore, remand the oase i3 that Court ander 


0. XLI, r. 25,' Jivil Prcesdure Code, for a 
finding on this point, 
X Ee ^ Oase remanded, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconn Civin Appeat No, 230. B or 1921. 
Jnly 21, 1922, 
Pressi t i—Mr. Peidaans, A, J. O. 
JABARKHAN AND o1nsR3 = PLalatizra— 
Dkoxkek HoL»rRs — APPELLANTS 
terius ` 
RAHIMKHAN-—DzrEsNDANT—JUDGMENT- 


Dg TorR— RESPONDENÉ, 
Limitation Act (IK of 1908), Beh. I, Art, 182 (2)— 
“Appeal, * meaning of—~Appeal against order dismiss. 
ing application to set aside ex parte -decree whether 


dncluded. 


The words “where there haa been an appeal” in 
clause 12) of the Art. °82 of the Second Sehednula 
to the Limitation Act mean an appeal from the 
decree or order sought to be executed, and do not 
include an appeal from an order dismissing an 
application to set asidean ex parte decree. fp. 729, 
col , 
Sheo Prasad v. Anrudh Singh, 2 A. 273. 4 Ind. Jur. 
8(4; : Ind, Dec. iN s.) 780, Jivaji v. Ponekada. 
16 B. 127,8 Ind, Dec. :N. 8&) 559 and Batkanta Nath 


Mittra v. Aughore Nath Bose, 21 0. 387; 10 Ind, Deo, 


(s. 5... 888, followed, 

Lutful Hug v. Sumbhudin Pattuck, B O, 248; 10 
O. L.R. 148;6 Ind. Jur. E 4 Ind Deo, OR, a.) 158, 
not approved. 


Appeal from the judg nent of the Dis'rio! 
Judge, ` Akola, dated the Sth Arr} 1921, 


.in En Appeal No. 4 of 1921, . 
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JALAL DIN €, MATHURA’, 


Mr, A, V. Khare, for the Apoellante. 
Mr, M, Y. Sharesf, for the Respondents. 


JUDGMENT.—A anit instituted for 
possession of field Sarvey No. 20 of Mouza 
Mudhapur was instituted on the 9th April 
1912 and dismissed on the 7th May the 
following year. On appeal the dismissal 
was set aside, and after re-trial an ex parte 
deerse for possession. in favour of the 
plaintiffs was passed on the 25th Mareh 
1916. 

The defendant applied to get the ez parie 
desree set aside and after two Oourts had 
in turn deelined to enterlain the appliention 
the Appellate Ocurt on the 4th May 1917 
directed one of them to do so, The defend- 
ant failed to appesr in that Court and the 
application for setiing aside the ez parte 
deeree was dismissed on the 20th July 1917. 

The decree-helders attempted on the 20th 
June 1920 to exesute their deeree of the 
25th March 19:6, and the First Court enter- 
tained the spplieation. On appeal the 
lower Appellate Court dismissed the 
applieation for exeeution as being made 
more than three years from the date of 
deeree, holding that the time taken by the 
defendant in prosecuting his applisation for 
setting aside the ez porte decree could not 
be deducted nor could limitation be said 
to seommenes from the date tbe appli 
eation of the defendant was dismissed 
in 1917. The decree-holders appeal. The 
application falls under Art. 182 of 
tbe. Limitation Aet, sub-section 1 whieh reads: 

Three years from the date of the decree.” 
Theré ia no forea in the respondent's con- 
tention that clausa (2) of the Artiele applies, 
‘for clause (2) eannot apply unless there has 
been an appeal, and when the Court refuses 
to set-aside an: ex parte deeree and an sppeal 
against steh order is dismissed, time for 
executing the original deeree is not enlarged 
under clause (2). The words. "where there 
hes been an appeal" of clause (2) of the 
Artisle contemplate and mean an appeal 
from tke decree or order sought to be 
executed and do not include an appeal from 
an order dismissing an applieation to set 
aside an ez parte decree, The appeal made 
by the defendant in the present case was 
an appeal not from the decree but f: nm the 
orders of the two Coorta deelining to enere 
tein his applieation to set the deeree aside, 
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The efforts of the defendant to set aside 
the plaintiffs’ decree cannot have the eífeet 
of extending the period of limitation whieh 
the law allows the plaintiffs. Sheo Prasad 
v. Anrudh Singh (1), Jivaji v, Ramchandra 
(2) and Battanta Nath Mittra v. Aughore 
Nath Boss (3). The contrary view takon 
in Lutful Hug v. Sumbhudin Pattuct (4) 
ean ne longer be acsepted as good law. 

The resvlt is that this second appeal 
fails and is dismissed with costa, 

G. R D. Appeal dismissed, 
T d 2 A. 278; 4 Ind, Jur. 324; 1 Ind. Dec. (NW. s.) 


(2) 16 B. 123, 8 Ind. Dec. (N. s.) 558. 

(3) 91 C. 887; 10 Ind. Dec, (N. a.) 888, 

14) 8 0. 248; 10 C. L. R, 143; 6 Ind, Jur, 867. 4 
Ind, Dec. (N. s.) 158. . 


LAHORE HIGH COURT. 
Szoonp Civit Arenas No, 852 or 1919. 
April 18, 1922, 
Preseni,— Mr. Justiee LeRossignol and 
Mr, Justices Harrison. 
JALAL DIN—Puatstirr—APPELLANT 
VETEUS 
NATHU RAM AND ANOIHER— DEFENDANT— 


RESPONDENT. 

Punjab Pre-emption Act (I of 19018), s. 6— Punjab 
Pre-emption Act (II of 1905), 8. 7— Punjab General 
lauses Act (I of 1898), s. 22—Notification under 
repealed Act whether cancelled by repealing Act, 


A notification made under section 7 of the Punjab 


Pre-emption Act of 1905, excluding an area from 


the scope of the Aot, is not automatioally cancelled 
by section 6 of the Punjab Pre-emption Act of 
1913, and continues in force by virtue of section 
24 of the Punjab General Clauses Act until such 
time as Government Bees fit to cancel it. 


Second appeal from a deeree of the 
District Judge, Lahore, dated the 80th. 
January 1919, affirming that of the Mansif, 
First Class, Ohunian, Distriet Lahore, dated 


the 13th June 1918, 


Diwan Mehr Ohand, for the Appellant, 

Mr. Kanw r Naratfn, for the Re pondent. 

JUDGMENT,—Tbe ovly point in thin 
care :8 wie her s notificafion made under 
seetion 7ofthe Pre-emption Act of 1905, 
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exeluding. an aren from the seope of the 
Act, is still in foree or was automatically 
eansellod by section 6 of the Pre-emption 
Act of 1913. The question is answered 
by seetion 22 of the Punjab General Clauses 
Act which lays down that any order, 
rcheme, rule, form or bye law issued under 
the repealed Aet and not inconsistent with 
the new continues in forse until i$ is super- 
seded by any fresh order, seheme, ets. 

Counsel contends that this section does 
not cover notifieations besause the word is 
not nsed.: A notification is only the method 
adopted for communieating orders, ru'e?, 
ete. to the general publie, No iasonsiat- 
ency has been shown with the provisions of 
the new Aot-and, therefore, it is elear that 
the order stands until such time as Govern- 
ment sees fit to saneelit, The appeal is 
dismissed with costa. 


Z. Ke Appeal dismissed, 


OALCUTTA HIGH COURT. 
Rererence Ne. 10 oF 1921. 
Febrüary 28, 1922. 

Fresent :—Mr. Jastica Newbould and 
Mr. Justice Panton. 

SARBO MUSSALMANI—Praintirr 
versus 


SAFAR MANDAL AnD orHERS—-DEFESDANTS, 

Court Fees Act (VII ef 1870), Sch, IL, Art. 6— 
Security bond by claimant in claim case—Stamp duty 
payable. 


A security-bond- given by a claimant in a claim 
cage agreeing to be liable for a certain sum of 
money in case he failed to produce the property 
attached, should bear a Court.foe stamp of eight 
annas under Art, 6, Boh, II, of the Court Fees Act, 

Reference under Stamp Act, 1899, In re, 20 Ind. Cas. 
"76; 37 M. 17; 24 M. L. J. 637, followed. 

Referense under O. XuVI, r. lof the 
Code of Civil Prosedure, made by the Munsif, 
Meherpur, forwarded to this Ccurt by the 
Distrist Judge of Nadia, with his letter No. 
9959 XV-23. dated the 8th September 1921. 

FAOTS appear from tbe judgment. 

Babu Dwarkanath Ohakarbarty, Senior 
Government Pleader, for the Government. — 
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The matter in issue is thie. In a elaim ease 
the slaimant Sled a sesurity-bond which was 
engrossed on a non-judicial stamp paper of 
2-annas, The question referred to is whe- 
ther that stamp is suffisient or Art. 6, Sehe- 
dule IL of the Oourt-Fees Act would govern ` 
the ease. I eubmit Art. 6 Sshedule II of the 
Court Fees Aet would apply inasmueh a8 
the seenrity bond was exeeuted in pursuance 
of an order of the Court. Refers fo. Reference 
under Stamp Act, 1899, In re (1). om pu 

No one appeared in opposition to the 
Referenae. 

JUDGMENT. — This is & relsiansd. ‘ander 
O. XLVI, r.l of the Code cf Civil Prosedure 
made by the Munsif of Meherpur: 'and 
forwarded by the Distriet Judge of Nadia,.:- 

In a certain claim sase the claimant 
filed a security-bond exeeuted by one Yad 
Ali Ahmed who agreed to be liable for Re. 10 
in case he failed to produce certain altaehed 
goats, The guestion referred ir, whether 
this bond had been rightly engrossed on & 
non-judicial stamp paper of 2 annas, or 
whether it ie governed by Art. 6, ' Behe- 
dule 1I of the Court Fees Ast in which 
case it would be liable to ba stamped with 
Court.fee stamp of 8-annas. Art. 15 of the 
First Sshedule to the Indian Stamp Aet gives 
the stamp duty payable on bonds not being 
otherwise provided for by the Court Fees Aet. - 
Art. 6 of Sehedule lI of the Court Fees 
Aet applies to instrument of obligation 
given in pursuanee of an order made bya 
Court under any reetion of the Ooda of 
Civil Prosedure, 1908. The same point arose 
in a reference made under &eetiop 60 of the 
Indian Stamp Aet to the Madras High 
Court reported as Reference under Stamp 
Act, 1899, In re (1) and it was there held 
that a bond cf this kind may be said to 
be given in pursuanee of an order made 
by a Oonrt ander & section of the Civil 
Prosedure Oode, aud it was held that the 
proper s‘amp was 8 annas stamp under the 
Court Fees Aet. We are in agreement with 
this conelusion and we aeeordingly answer 
the question referred by saying that the 
desd in question is governed by Art. 6 
Ssheiule If of che Court Fass Ast and that 
the oe stamp is 8-annas Court-fee stamp. 

Order accordingly, 

(1 20 Ind. Ogs. 775; 37 M 17; 24 M. uJ. 637, 


V. LEVITT) 


SUNDER t. SHIAMiN, 


' ^ LAHORE HIGH ' COURT. 
SEcosD Civit AppPa-1 No. 1193 or 1919. 
< May 20, 1922. 
Present :—Mr. Justiee Abdul Raoof aud 
Mr. Jasties Abdul Qalir. 
SUNDER —PiAINTIFP—APPELLART 
tCcT8H8 
. SHIAMAN AND OTHERS— DEFENDANTI— 


' RESPO. DENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 44, 144 
—Hindw Law—Alienation by co-parcener of minor 
co-parcener’s share—Sutt by minor to recover possession 
— Limitation, 


' A suit by a co-parcener in a Hindu joint family 
to recover possession of his share of the property 
alienated during the plaintiff's minority by another 


co-parcener who purported to act as, but was not - 


in fact, the guardian of the plaintiff is governed 
by Art, 144 and not by Art, 44 of Schedule I to 
the Limitation Act. 

Mata Din v. Ahmad Ali, 13 Ind, Cas. 976; 84 A. 218; 
16.0, W. N. 838; 11 M. L. T, 145; (1912) M. W. N. 
183; 9 A. L. J. 215; 15 C. L. J. 270; 14 Bom. L. R. 
192; 18 0. C. 49; 28 M.L. J. 6; 89 I. A. 49 P C), 
Kalyan Singh v. Pitombar Singh, 27 Ind. Cas, 687; 18 
A. L, J. 94, Asaram v. Ratansingh, 82 Ind. Cas, 
242;.12 N, L. R. 12, relied upon, 


Sesond appeal from a deeres of the 


Distriet Judge, Hoshiarpur, dated the 7th. 


February 1919, varying that of the Subordi- 
nate Judge, Sesond Class, Hoshiarpur, dated 
the 14th. Avgust 1918, and d'smissing the 
plaintiff's elaim with costs throughout. 


Lala kamanand, for the Appellant. 

Diwan Vehr Ohand, for Milkhi Ram and 
Motshi Ram, Respondents, . 

JUDGMENT,—From the pedigree.table 
given at page 8 of the psper-bcok it 
would appear that one Nikka had fiva 
sons, oná of whom being Gandh’*, who had 
two sons, namely Ganga Ram, defendant 
No. 1 in this ease, and Sunder, the plaintiff, 
Another gon of Nikka named Dalipa ‘left a 
son Udho, Ganga Ram, defendant No, 1, 
mortgaged 209 kanals 44 marlas of land 
for Rs, 590 to Shyama and Giana on the 
19th Mareh 1907. He took Hs, 330 as an 
additional sharge on the land aud effeated an- 
other mortgage on the 1 th  Deeseember 
1927. Later on, on tha 3rd Septembar 1909 
he sold 757 kanals. 8i marl s of land for 
Rs. 937-89 to Ram Ditta and Muuashi, 
defendants Nos. 2 snd3. Udho, the sousin 
of the plaintiff and defendant No. I, is said 
^to have. died some four years before the 
-auit, ‘Sunder, the plaintiff, preferred this 
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elaim for possession on the ground that his 
share in the land was one-fourth and that his 
brother Ganga Ram had no authority to 
mortgage and then sell hia share in the 
land as the aile was not for his benefit, 
Both in the mortgage-desds and the sale- 
desis above referred to Ganga Ram de. 
de facto guardian 
of the plaintiff, His Pleader, Lala Gurdas 
Rim, however, made a statement in Court 
on the 4th May 1918 denyizz the guardian- 
ship of Ganga Ram, Defendants Nos. 4 and 
5, the mortgagees, pleaded that tha mort» 
gage in their favour was for consideration 
and nesessity and the plaintif was bound 
by it for the period of 12 years fixed in 
the mortgage-deeds. Defendants Nos. 2 
and 3 pleaded that the cuit was barred by 


time as the plaintiff was of the age of 24 


yoarsat the date of the suit and that the sale 
was for the benefit of the plaintiff minor. 
A plea of misjoinder was also put forward 
on the ground that a joint suit against 
the mortgagees and the vendees eould not 
be brought. The Trial Jourt held that the 
suit as far as ib related toa previous morte 
gage of 1893, Exhibt D-3, was barred by 
it was within limitation 
as regards the rest of the alienations, 
It held the pliirtiff to ba bound by the 
mortgage ‘of 1893 but not by the other 
alienations, It accordingly granted a deeres, 
holding that the plaintiff was entitled to a 
deslaration that he was not bound either 
by the sale-deed or the mortgage. On 
appeal by the mortgagees and the vendees 
the learned District Judge held that, inas- 
mueh asthe suit was by a ward, who had 
attained majority to set aside a transfer 
of property by his guardians, it was barred 
by three years limitation under Art, 44 
of the Indian Limitation Act. Henea this 
second appeal. 


Iu order to apply the above  Artisle 
it was necessary for the learned  Diístriot 
Judge to have determined the question 
whether Ganga Ram was the guardian 
of ths plaintiff. In the plaint it was 
clearly stated that Ganga Ram had no author. 
ity -to transfer the share of the plaintiff and 
in the statement ofthe 4th May 1918 the 
plaintiffs’ Pleader had ‘elearly denied the 
fast of Ganga Ram’s guardianship, The 
mere fast that Ganga Ram had deseribed 


i 
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himself as the de facto guardian of his 
minor brother eould not elothe him 
with the authority of a guardian and 
make Art. 44 applieab'e to the plaint. 
iffis elaim. The . following observation 
made by their Lordships of the Peivy 
Couneil in the ease of Maia Din v. Ahmad 


Ali (1) plases the  sorrestness of 
tbis proposition -beyond any possible 
doubt :— 


“It is urged on behalf of the appellant 
that the elder brothers wera de facto guardians 
of the respondent, and, as sueh, were entitled 
to sell his property, provided_ that the 
sale was in order to pay his debts and 
Was, therefore, necsseary in his interest. It 
is difficult to:8ee how the situation of an 
unauthorized guardian is bettered by de- 
‘coribing him as a ‘de facto! guardian. He 
may, by his de fatto guardianship, assume 
important responsibilities in relation to 
the minor’s property, but he cannot thereby 


‘clothe himself with legal power to sell 


it.” 

The plaintif and Ganga Ram occupied 
‘the pdsition of eo parseners in a Hindu 
family, of whieh Ganga Ram was probably 
the manager, being the elder brother. 
"This eircamstance also csuld not elothe 
him with the sharacter of a de jure or 
de facto guardian. The fact of his baing 


‘the ‘de facto’ guardian of the plaintiff oould 


have been proved by evidenee but it was 
admitted by Dewan Mehr Ohand, the 
learned Vakil for the respondents, that no 
attempt had been made by his clients to 
prove this faci by evidenee. 

In the ease of Kalyan Singh v. Pitambar 
Singh (2) it was heli that "a suit to set aside 
a sale exesuted by one member ofa joint 
Hindu family, and for possession of the 
property was governed by Art. 144 of 
the Limitation Ast and not by Art, 44 
or 91,” 

In the ,case of Asaram v. Retiniingh 
(3) it was held by the learned Judicial 
Commissioner of Nagpur that "a suit by a 


(1) 13 Ind, Cas. 976; 84 A. 218; 16 C. W, N, 338; 11 


M. L. T. 145; (1912) M. W. N, 183; 9 A, L. J, 215; 15 
C, L.J. 270; 14 Bom. L. R. 192; 15 O. 0. 49; 23 M. L. 
J.6; 89 1. 4. 49 P.C.) 

(2) 27 Ind. Cas. 687; 18 A. L, J. 94. 
: .(8) 82 Ind. Cas, 242; 12 N. L. R, 12. 
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minor co-pareener on attainirg majority to 
sat aside an alienation by a manager of 
joint family property is governed by Art, 
144 and not by Art, 44 or 91." 


In the present ease it is, however, not 
made slear whether Ganga Rim was tte 
manager of a joint Hindu family, but 
this fact sannot affest the dasision of the 
question as the fast remains that it baa 
not been shown that Ganga Ram was 
the guardian of the minor plaintiff, The 
principle oenunsiated ia the two eases 
above-mentioned is fully applisabla tə the 
present case, Authorities bearing on this 
question may be multiplied, but it will 
serve no useful purpose to quo'e and 
discuss any more authorities, bacaasa on 
the fasts of this particular case we are 
clearly of opinion that Art,. 44 eannot 
apply. We must, therefore, set aside the 
decision of the lower Appellate Oourt on 
this preliminary point and remand the ease 
to it under O, XII, r, 23, Civil Pro- 
sedure, to be decided on the merita ascord- 
ing to law. Costs will abide the result, 
Oourt.fee paid cn the memorandum of ^ 
appeal in this Court shall be refunded, 


Z. K. Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ssconp Civi, Arrera No. 226 or 1921. 
February 6,1922. , 
Present : —Mr. Batten, JO. 
Musammat KASTURiBAI— Prairies — 
APPELLANT. 
veraus 
BALIRAM ABD OTRERS— DEF&v p«: T3 — 


, RESPONDENTA. 
Notice, constructive—Registration. 


Registration does not operate as constructive 
notice. and a purchaser from an ostensible owner 


Yol. LZVIUTI 
AMIR t, NADIR ALI, 
whose title-deeds are themselves complete is not 


bound to search the registration office to see if. 


the original owner may not have given a title to 
somebody else. 

Sukhnandan v. Sadaram, 18 C, P. L., R. 43, relied 
upon, . 


Appeal from a decree of the Distriet Judge, 
Hoshangabad, dated the 29th Janusry 1921, 


in Civil Appeal No. 167 of 1920. 
Mr. B. V. Prodhan, forthe Appellant. 
Mr. V. D. Kale, for the Respondents. 


JUDGMENT, ~The lower Courts have 
taken quite a. wrong view as to the burden 


of proof both on the snubjeet of payment 


of sonsideration by the plaintiff's husband to 
Baliram and on ihe question as to whether 
Lachhmi Narayan, the 4th defetdant, was 
a bona fide purchaser entitled to the benefits 
cf section 41 of the Transfer of Property 
Aet. Undoubtedly, the burden of proving 
want of eonsideration lay upon Laehhmi 
Narayan who could not beina better position 
than his vendor Khemkaran, and Khemkaran 
could not be ina better position than his 
vendor Baliram. Baliram in his -sale-deed 
admits the receipt of consideration, the 
burden of; proof that consideration was not 
“paid lay, therefore, on Lashhmi Narayan, 
The mere fast that the plaintiff had not 
taken possession under the sale-deed-for a 
period of- over 11 years would hardly be 
.suffiejient to prove that eonsideration was not 
paid. 

As regards the povisions of seetion 4l, 
Transfer of Property Act, ib undoubtedly 
lies on Lachbmi Narayan to plead and prove 
that he took reasonable sare to ascertain 
that his transferee Khemkaran bad power 
to make a transfer and that he had taken the 
sale-deed from Khemkaran in good faith 
and for consideration. The observations of 
the District Judge on this point are quite 
erroneous, There are numerous rulings, 
whieh are upnecestary to quote, to show 
that it fies on the person pleading that 
he is a bona fide iransferee for value to 
make out his case. Bat on the facis I have 
seldom seen a stronger ease in favour of 
the person raising this plea, namely, Lachhmi 
Narayan. Admittedly the plaintiff and her 
husband have never 
Admittedly after the sale to the plaintiff 
the vendor remained in possession, When 
the vendor sold to Khemkazan, Khemkaran 


INDIAN GASES: 


been in possession, 


738 


was put in possession and was in possession 
for some years and was in possession when 
he sold to Lachhmi Narayan. He also held 
a registered sale-deed from the original 
owner of the property, that is to say, the 
plaintif's own ‘vendor. Lachhmi Narayan 
found his vendor holding a title.deed and 
in actnal possession and he was not put to 
any further inquiry. It is proved he paid 
consideration. It is urged for the appellant 
that if Lashhmi Narayan had searched the 
records of the Registration Department he 
would have found that there 


was. A 
prior registered deed in favour of the 
plaintiff who was not in possession. It has 


been held by this Oourt in Sukhnandan v. 
Sadaram (1) that registration does not operate 
as constructive notise and that the purehaser 
from an ostensible owner whore title-deeds 
are themselves complete is not bound. to 
search the registration offise to} eee if the 
original owner may not have given a title to 
somebody else. 

Though the lower Courts have taken a. 
wrong view of the burden of proof, they 
have decided rightly on the fastas found. 
The appeal is, therefore, dismissed with 
eosts, 

EN . 


(1) 18 C, FP; L. R, 43, 


Appeal dismissed, 


LAHORE HIGH COURT. 
SkCOXD Oivin Arrear No. 2002 or 1921, 
February 15,1922." 

Fresent :—Mr. Justice Scott-Smith, 
AMIR AND OfHEx8 —DEFENDANTS— 
APPELLANTS 

NADIR ALI aie 
AND OTHERS PLAINTIF 
Musammat BIWO—Devenpant s 
m "T Fesroup»yrs, 
ortgage—Subsequent i y ; 
Hogue. adverse Pee ae eve E 
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* A mortgagee cannot rely’ upon the twelve years’ 
rule of limitation in support ofa plea of adverse 
possession unless he can- prove a subsequent 
valid sale. 

Ariyaputhira Padayacht v. Muthu Kumarasawmy 
Padayachi, 15 Ind Cas, 348; 87 M, 428, 12 M. L.T, 
425; 28 M. L. J. 889; (1912) M. W. N.854, Indar v. 
Asa Singh, 65 P. R. 1908; 133 P. W. HM. 1908; 90 
P. L, R. 1908, relied upon. 

Where one of several mortgagors effects a sale 
of the equity of redemption the mortgagee cannot 
set up the plea of adverse possession as against 
those mortgagors whose shares have been illegally 
sold. 


' Sesond appeal from a decree of the Dis- 
trict Judge, Rawalpindi, dated the 7th May 
1921, varying that of the Additional Munsif, 
Sesond Class, Rawalpindi, dated the 38Cth 
November 1920. 


* Mr. B. D. Qureshi, forthe Appellants, l 
' Mr, Muhammad Hasan, for the Respond. 
ente. ~ 


JUDGMENT.—In the anit out of whieh 
the present seeond appeal arises the plaintiff's 
as representatives cf ‘the mortgagors, sned 
to redeem eertain land from the defendante, 
the representatives of the original mortgagees, 
The land was jointly mortgaged by Qiim, 
Sheru and Jalal who were equal c» sharera 
in it. On the 17th May 1£01, Hashim son 
of Qaim having previously susseeded to 
his fathers share, two mutations took 
placa. By one of these Sheru purported to 
redeem the entire mortgage on payment of 
Rs. 185, and by theotherhe purported to 
sell the whole land to the same mortgagees 
for a consideration of Rs. 254. The lower 
Appellate Oourt has held that there was 
really only one traneaction which was a 
gale by Sheru of the equity of redemption 
of the land to the  mortgagees. It has 
dismissed the plaintiff's suit for redemption 
so far asthe shares of Jalal and Sheru are 
soneerned and there is no appeal against 
this part of the order. It has deereed the 
elaim for théredemption of Hashim’s share 
only and from this order the defendants bave 
fled a second appeal, and it is sontended on 
their bebalf by Mr. Kureshi that on the 
17th May 1901 there was a redemption of 
the original mortgage and that after the 
redemption there was a sale by Sheru and 
that after the sale the vendees’ porssssion 
was adverse to Hashim, and that, therefore, 
the present suit is barred by time. 
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In my opinion the learzed Distriet Judge 
has rightly held that in 1901 there wasonly 
one transactior, namely, the sale of the. 
equity of redemption. In aseordanes with 
the rules of the Revenue Dapartment there 
had to ba two mutations, one showing the 
redemption of the mortgage and the other 
the sale of the land. The ssle by Shera 
of Hashim’s share to the mortgigses was 
illegal. <Ardysputhira Padayacht v. Mathu 
Kumarasawmy :adayacht (1) and the other 
authorities sited by the learned Diatriat 
Judge support the propcsition that the mort- 
gagees eannot rely on the 12 years’ rule 
of limitation in supportof a ples of adverse 
porsessicn unless they can proye a subsequent 
valid sale. Indar v. Asa Singh (2) is also 
in point. i 

In my opinion, the decision of the learned 
District Judge is clearly eorrest, and { dic 
miss the appeal with coste. 

Z, K. 

Apreal ‘dismissed, 


(1) 15 Ind. Cas. 343; 57 M. 423; 12 M, L. T, 426; 23 
M. L. J, 339; (1912, M, W. N. 854. . A 
xu 65 P. R. 1908; 118 P. W. R, 1908; 90 P, L. R. 


-a 
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MADRAS HIGH COURT. 
Sgooxp Civi, ArPgAL No 289 or 1920, 
Febraary 2, 1921, 

- Fresent i— Mr, Justice Speneer and Mr, 
Justice Hamesam. 
NARAYANASAMI NAICKER (pkan) axp 
ANOTHER—PLAINTIFFE— ÁPPERLLANTS 
tarsus 
PERIASAMY ODAYAR-—DarrzNDANT— 

RE PONDENT, | 
Limitation Act (IX of 1908), Sch. I, Art, 194— 
Transfer of titleby mortgagee—Mortgaged property under 
ownership of Hindu widow—Reversioner, suit by, to 
recover possession. — Lünitation —Reversioner!s disability, 
nature of—Acquiescence by female owner, effect- of-a 
Art, 141, application of. : 


d P lo 
Sel. LXVII] 
NARAYANABAMI NAICKER t€, PERIASAMY ODAYAR, 


Where the mortgagee of an estate in the owner- 
ship of a Hindu widow transfers absolute title to the 
same, the reversioner must bring a suit for recovery 
of Possession under Art. 184 of Sch. I to the Limita- 
tion Act;‘as Art, 141 has no application to such a 
case, [p. 740, col, 1.] 


: Per Spencer; J.—4A reversioner's disability to sue 
for possession while a Hindu’ female is the owner in 
possession of the estate is not on the same footing 
as disability of a minor, anidiot, or an insane person 
in whose favour an extra period of limitation has 
been allowed for instituting their suits, whatever 
may be the Article applicable toa suit of the same 
description by a person not so disabled. [p, 730, col. 2.1 


: A female owner's acquiescence in the transfer of 
an estate made by the mortgagee wil not amount 
to an act of alienation which a reversioner on 
Pri aad to the estate can sue to set aside. [p. 737, 
co ' l. 


T'he expression “hereby otherwise specially provid. 
ed for" in Art.144 of Schedule I tothe Limitation Act, 
indicatesjthat that Article is the residuary Article 
for :suits;for the possession of immoveable property, 
but before a plaintiff can have regort to this Article, 
he must first show that Art. 134 is inapplicable. 
[p. 788, col, 2.] 

Kannusami  Thanjiroyan v.- Muthusami Pillai, 
88 Ind. Cas. 194; (1917. M. W. N. 5; 6 L, W. 260, 
referred to. 


Per Ramesam J.— Art. 141 covers only those cases 
in which the cause of action is simply the death of 
the female and the only obstacle to the reversioner 
seeking to obtain possession is either an act of the 
female or her inaction-—in either caseresulting in the 
loss of. possegsion to-a, stranger and the need of a 
suit on behalf of the reversioner. But this Article 
applies only when the snit is of akind not described in 
Arts, 134, 135, 188, 140, 142 and 148. (p. 739, col. 2.] 


"Runchordas i Vandravandas v. Parvatibai, 28 B. 
725,1 Bom. L, H. 607; 8 0. W. N. 621; 261. A, 
71; 7 Sar, P. C, d. 543; 12 Ind. Dec. iN. 8.) 485 (P. C.', 
Nobin Chunder v. Issar Chunder [Guru Purshad Doss}, 
9 W.B. 606; D. L. R. Sup. Vol. 1008 (F. BJ, 
Ishur Chunder v. Jibun Kumgri, 16 C. 25; 8 Ind. Dec. 
(N. 8.) 17, Natesan Ghetti v. Soundararaja Ayyangar, 
21 M, 141:7 M. L. J, 276; 7*Ind. Dec. (N, s.) 456 and 
Meda Vengainma v, Mitta -Chelamiah, 15 Ind. Cas. 
17, 36 M. 484,,12.. M. L. T: 298; 28 M, L. J. 168 
referred to, a ae 

The object of Art. 184 of Sch. Itothə Limite. 
tion Act is to cut down the period available to the 
mortgagor under Art. 148 and to compel him to 
watch the conduct of the mortgagee and to inter. 
vene on & W mir [p. 740, col 1.] 

Muthu v. Kambdlinga, 12 M. 316: 18 Ind. Jur, 256; 
4 Ind. Dec, (x. s.) 670, Radhanath Doss v. Gisborne 5 
Co, 14 M. I. À. 1 at p. 15; 15 W.R. P. 0. 24; 6 B. L. 
E. 580; 2 Suth. P. O. J. 897; 2 Sar. P, C.J, 686; 20 E. R. 
687 and Bhagwan Bahai v Bhagwan Dim, 9 A. 97 at 
p. 302; A, W. N. (1886) 208; 6 Ind. Des, (N. s.) 406 
referred to. 

Though it is true that a reversioner cannot sue to 
tedeem during the lifetime of a widow, yet if the 
intervening female’s conduct is such as to raise an 
apprehension that the property will never be 
redeemed or altogether lost, a reversioner cup 
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maintain an action for the preservation of the 
property. [p 740, cols. 1 & 2.] 

Mulla Vittil Seeti Kutti v, Kunhi Pathumma, 43 
Ind. Cas. 31; 40 M, 1040 at p. 1054; 38 M. L, J. 320; 
(1917) M. W. N. 609; 22 M. L. T. 236; 6. L. W. 424 
(F, B.) referred to, 


Seeond appeal against a deeree of the 
Court of the Subordinate Judge, Kumba- 
konam in Appeal Suit No, 185 of 1918, 
preferred against the desree of the Conrt of 
the Distriet Munsif, Valangiman, in Original 
Suit No. $5 of 1317. 

FACTS appear from the judgment, 

Mr. K. P. M. Menon, for the Appellant. 
Plaintiff is the appellant, Hoe is the rever- 
sioner of the last male owner suing for 
possesBion. "The whole property belonged 
to one Rangasamy Naiek who died in 1867.'He 
was possessed of 4/5ths snit land and a whole 
house, He had two wives, By the first 
wife, he had a daughter Ammalu Ammal 
who died in 1568, Plaintiff is her son. 
By his 2nd wife he had two daughters, One 
of them died in 1895 and another named 
Kaveri Ammal died in 1906. The property 
is found in the possession of one Vasudeva 
Naick, a cousin of Kaveri Ammal. 

In 1£66, Rangasamy Naiek created a 
mortgage of 1/5th land and 1/5th house. There 
was sale made by Vasudeva Natick in 1900, 
Art, 134 of the Limitation Act has no applíea- 
tion: if it is applicable, my suit would be 
barred, I some spesifieally under Art. 14], 
(Suit by  reversioner), There is mo 
eause of astion for me from 1900. My 
eause of astion aserued only from 1906, 
Under the old Act XV of 1859, there are 
certain desisions against me: but in that 
Act, there is no Artiele sorrespondirig to 
Art. 141 of the present Act under whish 
my suit somes specifisally. So the decisions 
under the old Act ean have no appliaation 
to my present suit. I must, therefore, bg 
allowed to reeover possession of 4/5ths land and 
4/5ths house'subjesttothe encumbrance ereated 
by Rangasamy Naick, Runchordas Vandra. 
tandas v. Parvatibat (1), Venkataramayya 
v. Venkatalakshmamma (2), Mull iul 
Seett Kutti v. Kunht Pathumma (3) were then 


(1) 23 B, 725: 1 Bom. L, B. 607; 8 C. W. N. 821: 2 
I. Por 7 Sar, P. O. J, 648; 12 Ind, Dec. (N. &) pe 


(P. O.). 
E 20 M.493; 7 M. L, J. 204; 7 Ind, Dec. (x. g.) 
(8) 48 Ind. Cas. 31; 40 M. 1040 at p. 1054; 33 M, L. 


J. 320; (1917) M. W. N, 609; 22 M, L, T. i 
404 (F, B.). i Pa DN, 
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quoted, With regard to another 1/5 house, 
whieh is the subiest cf neither mortgage 
nor sale, I must be allowed to resover 
possession’ free from any ensumbrance 
Ram Ohandar v, Kallu (4). The plaintiffs 
have no present interest in the property. 
Narayana Kuiti: Goundan y. Pechiammai (5), 
A reversioner eannot sue for redemption. 
mn op Law of Limitation, Vol. IT, page 
49. 
"Mr. T. R, Venkatarama Sastry, for the Re- 
spondent, holds that possession under an'in- 
formal document would beenough to perfeet 
the title. So this disposes of 3/5ths house and 
3/5tha land. With regard to : /5th house, the 
argument -ia put forward bere for the first 
timo. Before Art. 141 was enaoted, the law 
was that the widow representa the estate fully 
for all purposes. That law had not come 
to an end by Art.. lál : wbere the eause of 
astion arises personally to the widow, Art. 
141 applies, Art. 184 appears for the first 
time in -the Aet of 1877. ‘The rule of 60 
years for redemption is' peculiar to India 
and in England, the period is only 20 years. 
Since the period is very long in India, the 
Legislature, in order to protest bona fide 
purehasers for value, thought it necessary to 
cut down the period inte 12 years in 1871. 
Then on acount of eertain eritisism made, 
the term “bona fide’ was taken away in the 
Aet of 1877. Even the suit under Art, 134, 
iB in essenee a suit for redemption. Art, 
141 has no application to eases, where Art, 
134 applies. Muthu v, Kambalinga (6) is 
overruledin Ahamed Kuttiv. Raman Nambudrz 
(7). Art, 134 does not apply to Court sales. 
Radhansth Doss v. Gisborne § Co. (8), 
Bhagwan Sahai v. Bhagwan Din (9), Baiva 
Khan v; Bhiku Sazta (10), Nobin Ohunder 
v. Isur Ohunder [Guru Purshad Doss] (11), 
Juggernath Sahoo v. Syed Shah Mahomed 


Hossein (12), Case of reversioner ean bring the 
(4) 30 A. 497; 6. A. L.J 63l; A. W. N, (1908) 226. 
(5) 16 Ind. Cas, 206; 36 M..426; 11 M. L. T, 174; 

(1912) M. W. N. 363; 22 M. L. J. 364. 

(6) 12 M. 316; 18 Ind. Jur. 255; 4 Ind, Dec, (N, g.) 


570. 
v1) 25 M. 00; 11 M. L. J. B23. 
. (8)14 M. L A. Lat p, 16; 15 W. E. P. C. 24; 6B. 
y. R. F30; 2 Suth. P, G. J. 397; 2 Sar, P..O, J, 636; 20 
B. R. 687. j l , . 
(9) 9 A; 97 at p. 162; A. W. N. (1886) 308; 6 Ind, 
Dec. (N. s.) 496. —— Sea 
(10) 9 B. 475; 5 Ind. Dec. (N; s.) B15. 
(11) 9 W. B. 505. B. L. Sup. Vol. 1008 (y. p.). 
(12) 14 B. D. E. 386; 28 W. R. 992 I.A. 48 3 Sap, 
P. C, dJ. 419; d Suth, P. G. J, 61 (P. E). : ` 
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&uib even during tho lifetime of the widow. 
Rant Anand Kunwar v. Court of Wurds (13) 
and Kannusamt Thanjtroyan v. Muthusami 
Pillar (14), Mayne's Hindn Law, page 906, 
para. 647. . , 
Mr. K. P. M. Menon in reply. . All the 
cases quoted ty my learned friend ara easea 
of cestus: que (rust, Mitra, on Law of Limitation 
Vol. II. paga 1149, | " 
JUDGMENT, ; ! 
SPENCER, J.—In the aourse of the full and 
able arguments on either side to which we 
have listened, no reported ease has been 
aited in whieh a question arose of a choise 
bstwean the applisation of Art. 134 or 
141 of the Limitation Aet. Kunnutami, 
Thanviroyan v. Muthusamt Pillai (14) was 
An instanse of a confiis| between Art. 134, 
and Art. 144. 1 then observed -that ih 
was elear that the plaintiff could not have 
resort to Art. 144 unless he first showed 
that Art, 134 was inapplieable, the reason 
being that Art. 144.is.the residuary Article 
for auits for the possession of immoveable 
property, as is indisated by the words 
hereby otherwise specially provided for,’ 
There is no indieatión that Art. 134 
should not ba applied to suits for possession 
of immoveable property; which but for that 
Artiele might have been gdverned: by 
the period of limitation preseribüd in 
Art. 141. In Kulla Viitil Seek! Kutii v. 
Kunhi Pathumma (3) the learned Ohief 
Justice after dimeussing the law of:limitation: 
applicable to similar astions under the 
English Aet pointed ont that Art, :34 of 
the Limitation Aet was in its: origin wholly 
self-contained and was not appended as a 
proviso to any other section. A reversioner’s 
disability to sue for possession while a Hindu 
female is tho owner in- possession of the 
estate has not been treated by the Légis]ature 
on the cams footing .as the. disability of a 
minor, an idiot, or an insane person, in 
whose favour by section 6' of the Aet dr 
extra period bas been allowed for 4nstituting 
their suite, whatever may ba the Article 
applieable to a snit of the same dessription 
by a person not so disabled. j 


4 


(18) 60. 764; 8 C. L. R.381;8 I-A. I4 4Shome ` 
L. B. 78; 4 Bar, P, C. J, 195; 5 Ind. Jur. 161; Hafique 
& Jackson's P. U. No. 63; 8 Ind, Dec. (N s.: 495 (P. UH), 
(14) 88 Ind, Cae. 194; 5 L. W. 250; (19.7) M. W, 


và, viri] 
WARAYANASAMI ©, PRRIASAMY., 


The transfer by tha mortzages, Vas1leva 
Naiek. f the absolute title to the dafandant 
was in 1900 A psrusilof Exhibit I I lsaves 
no doubs in my mind that it was an abaolzte 
sale for good sonsideration. Kaveri Ammal, 
the las} female owner died in 1905, She 
had, ^ yaara bsfora her death, to Ana 
under Art, 134 to recover tha  proparty, 
acd the plaintitf had 6 years after hec daath 
till 1912, bat ha neglaetsd to mova in the 
matte: till 1914. ,- 

Kaveri Ammal’s acquiesaense daring those 
firat six years will not amount to an act of 
alienation whish the reversioner on snoseading 
to the estates oan sue to ses asida Both 
were equally uegligent in preserving the 
interests of the mortgagor whieh they in 
turn represented. 

The Subordinate Judge was, therefore, right 
in holding that the presant suit in respect 
of 1/5th share of lands and house mortgaged 
by the last male owner in 1866 and afterwards 
transferred by the mortgages in 1900 was 
‘time-barred ander Art. 13$. The plaintiff's 
slaim fora 3/5th share of landa and house 
alleged to have been sold in 1965 is barred 
by adversa possession that sommeneed during 
the lifetime of the last male owner, and he 
failed to prove that there was any other 1/5th 
share of the house still remaining unalienat- 
ed. The result is that the sesond appeal 
‘fails and is diamissed with eosts. 

Raa#ksas, J.—The sabjest. matter of the 
suit is a house and4/5th share of certain 
lands.. I$ is eommon ground that ong 
Rangaswimi Naicker waa theoriginal owner 
of 4/5ths share of the house and 4/ bbas share 
of the lands. Waether he was aleo the ownar 
of the remaining 1/5th share of the house 
will be dealt with later on, Rangas wami 
died in 1567 leaving three daugh':ers, aad the 
youngest of thess sho survived the others 
died in 1906. The Ist plaintiff, who is a 
daughter's son of Rangaswami baiag the sole 
reversioner, brought this suit in 1914, that 
is within ,12 years after the death of the 
last daughter, to rs»cover passion of the 
properties. The defense is: (1) As to 1/5th 
share in thé house and alike share in the 
lands, they were mortgaged by Rangaswami 
in 1865 with possessioa to one Vasudeva who 
sold the property in 1900 to the defendant 
and henee the suit is barred by limitation 
under Art. 134 ofthe Linitation Ast (2) 
As to 3/5ths share in the house and alike ahars 
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in the land. They were sold with Rengaswami's 
consent in 1805 by Appavu, a morigazas of 
Hangaswami, for dissharging the mortgage- 
dabt of Vasadeva, who sold them to the de- 
fondant in 1900, 

It i1 suggested for the appsllant that thera 
ia a l/5th share of the house belonging. to 
Rauga wami and left untoushed by these 
transaetions, and the plaintiff is entitlad to a 
dearee for this share as hia suit is obviously 


“not barred having rezard to Art. 14! of 


the Limitation Ac’. Itdoss not appsae that 
the plaintiff made this slaim in the Courts 
below. Having regard to ths fast that the 
ownership in the village depanded on the pangu 
right or share ina mirasi village and the 
share in the bouse generally corresponded 
with the share in the lands, and to the fast 
that Rangaswami purshased 1/5th share in 
the house and a like share in the land from 
his brother Ramaswami and had 3/5th share 
in both, in his own right, it does not appear 
that Rengaswamy hai evar possessed the 
remaining 1/5th share in the house by purehase 
or otherwise. There is no evidenes on resprd 
to support the right of Rangaswami to more 
than a 4/5th share of the hoase, On this 
ground, the last eontention of the appellant 
must be negatived. 

As to the lands said to ba sold in 1865, it 
appears that the sale.deel of 1865 was 
uaregistered aad tha asgallint also eontends 
that the sasondary evidenes of the sale. deal 
has bean wrongly admitted. Batthere is 
other evidenas in tha sasa, insluding pldint. 
iff&8 admissions from whic it ewn ba 


‘reasonably inferred that Vasudeva got ints 


possession in 1865 under a3 attempted sala 
whether the sile was valid or not, ani 
adverse possession began daring the Ifetims 
of Rangaswami, as found by tha Saborlinata 
Judge. If so, ths appellant's exse fails as to 
the 3/3:hs share also. 

The ouly portion that ramains to ba son- 
sidered is the 1/Sth share morigazed in 1866 
and this turns‘on a pure question of law, t2., 
whether Art, 14l or Art. 134 &pplies to 
the case. At the outset, I may point-oat that 
the transfer of 1900 was accompanied by 
possesion—thus avoiding the diffieulá ques. 
tion dissussed in Mulla Vittil Sees Ku 
Y. Kunhz Pathumma (3). As it is elear 
that the languaga of Art. 134 applies 
literally, the argument for the appel. 
lant may be stated ab its best ig the form 
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that where Art. 141 is applicable as well 
‘as another Artiele, the former prevailsand aa 
an illustration, the sare in Runchordas Vandra- 
'wandas v. Parbatibai (1) was relied on, where 
it was held that Art. 144 did not apply and 
Art. 14 applied. The obvious reply to 
the argument so far as it relates to 
Art, 144 is that that case was not a case to 
whish both Articles apply, as Art. 144 
‘by its language can never ba applied if 
there is another Artiele whieh ‘s applieable. 
But the main argument has stil: to be 
eonsidered as to other Artieles. The 
Articles dealing with suits for  resovery of 
immoveable property  iheluding, for this 
purpose, the suit deseribed in Art, 148 
also are Arts. 134 to 144 and Art. 148. 
Omitting Art, 144 frcm consideration, on 
the ground that it sannot apply where any 
other Article applies, thore that remain are 
Arts, 134 to 148 and 148, As to them, 
it is eontended for the appellant that where» 
ever a suit falls onder Art. 141 and also 
' under any one of the other Artisles, the 
former ought io prevail as, since the enact- 
ment of Limitation Act of 1871, the intention 
' of tke Legislature was to do away with the 
- rule that prevailed under the Limitation 
Aet of 1859, vjz.. that adverse possession 
against the widow is also adverse posses. 
sion against the  reversioner, {see Nobin 
Ohunder v, Issur Ohunder (Guru: Purshad 
Dos) (11)], and to give the reversioner the 
benefit of a longer period of limitation, 
Now, the suits of Hindu reversioners whieh 


+ may fallunder any of the Arts. 134 to 


140, 142, 143 and 148 (and to whieh Art. 
141 may seem also to apply) may be divided 
into threas classes :— 


(1) Suits where the cause of action has 
'aserued during the lifetime of the last male 
owner or his predesessorin.title and the 
period of limitation under the specifies Article 
has expired during the lifetime of one 
of the intermediate female owners. Will 
Art, 141 help the reversioner in such a 
esse) and extend the period under the 
gpecific Article to twelve years beyond the 
death of the female and enable him to 
recover the property? The appellant's 
Counsel coneedes that Art. 141 does not 
' apply to. such eases and the reason be 
gives is that the reversioner is not entitled, 
within the meaning of Art. 141, £o recover 
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possession, for the right would te already 
barred in these cares. A 

(2) Suits where ‘the eause of astion has 
acerned during the ‘lifetime of the last 
owner or his predecessor in-title, but the 
period of limitation under the speeific.Artiale 
has not expired during tbe lifetime of the 
owners In such a 
ease, the period of limitation bas only partly 
ron leaving a balance of the period witbin 
whish the suit may be brought by the 
reversioner suosessful. In such a ense, 
will the reversioner’s suit be governed 
by Art, 141 so as to give him a period 
of 12 years from the death of the female 
whieh wil be longer than the balance left 
under the other Articles, exeept in the case 
of a suit under Art. 143 when the rerult 
of applying Art. :4l may be even.fo eut 


down the period given by Art. 148? The 
. pppellant’s Counsel sonosdes that Art, 141 


does not govern such a case. But his. former 
reaton that the reversioner is not entitled 
on the death of the female is not available 
to him here, for, in this sase, the reversioner 
is entitled to possession on the death of the 
female, whatever Artiele is applied. Why 
should Art, 141 bs construed so as. fo 
exclude this olass of cases if the appellsnt’s 
contention that Artiele 141 should be applied 
to all cases to whieh it. apparently applies 
is eorreat ? 

(3) Where the cause of astion. ascured, 
not during the lifetime of the last male 
owner. or his predecessor-in title, but, after 
his death and during or at the end of the 
life of the intervening female, cases falling 
under this clause eannot be governed by 
Arts, 136 and 137, bnt the otber Arts. (134, 
135,138 to 140, 142 and 143 and 148) 
may bə applisable to.them. As. to these 
the appellant’s Oonnrel eontends that not. 
withstanding the applieability of any one.of 
there apssific Articles, Art, 141 applies also 
to the suit and prevails over the other 
Artiele if it is for the benefit of the rever- 
sioner. This last: qualifieation has to be 
added, for, in a suit of the kind Cessribed in 
Art. 148, the application of Art 141 may 
have the effestof cutting down the period 
of 60 years. This argument ofthe appel- 
lant's Counsel depehds on the eonstrus!ions 
of the words "entitled to porszssion” as 
meaning “entitled to recover possession 
or apy sauso of action,” thas giving. & 
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wide ssope to the suits dercribed under Art, 
141 and, fartber,—apart from the anomaly 
of giving no explanation why it &houli not 
govern the sesond elass of cases mentioned 
by me—it involyes the following two pro- 
. positions: 

(1) The Articles of the Limitation Ast 
may he overlapping. Two Artieles may be 
both applicable to the same class of 
auia. 

(2) That the Court ean piek and shoosa 
from the Artieles that whish ought to be 
applied to the ea:e—sometimes one and some- 
times the other, whichever gives the longer 
period of limitation with reference to the 
Íaets of cash case. There ia no warrant for 
these propositions and I do not understand 
the sases in shur Ohunder v, Jibun Kumari 
(15) and Natesan Oheiti v.  Soundarara;u 
Ayyangar (16) as supporting the fist proposi- 
tion, There is always one Article applicable to 
a case and the Court has to find it, though more 
than one may seem to be applieable and 
such a construstion of the various Articles 
has to bs adopted as to eonfins eash Article 
to ona exelusive category of suits. One 
principle in the working out of this prosess 
is the maxim generalis specialibus non 
derogant, specialia derogant generalibus, 

The :second proposition is still more 
untenable and the fact that the apvellant’s 
argument involves it is a very sir ng argu- 
‘ment against it, It is true that tnis strong 
argument is furnished only by brioging in 
puits described in Art. 148 for sonsideri- 
tion among the anita for resovery of immove- 
able property. Ifit is said that such suits 
are only suits to redeem and thera is no 
analogy between Art. 148 and the other Arie, 
(134, ^35, 188 to 140, 142 aad 143), tue 
reply is, that the suit under Art. 134 is 
certainly analogous tothe suit under Art, 
148, Both sre based ona mor‘gage; even 
in Art. 148, the suit may ba dese ibed as 
& suit to resover the property if ıt ia the 
plaintiff's cage that a mortgage is d*ciarged; 
and even in a sut nuder Art, (34308 sap- 
propriate relief against a transfe.ea in a 
desree for redemption as the transferee 
gets by the transfer at leas: the rights of 
bie transferor, ín this light I would constrae 


(15) 16 0. 25; 8 Ind. Deo. (x. 8.) 17. 
(56) 241 M. 151 7 af. 1, J, 275; 7 Ind, Dec, (x. s) 
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Art, 141 to sover only those eases in which 
the eause of action is simply the death of the 
female and the only obstacle to the reversioner 
sesking to obtain posssssion is either an ast 
ofthe female or her inaction—~in either ease 
resulting in the loss of possession to a 
stranger and the need of a snit on behalf 
It does not «over eases 
where the eaure of action includes some. 
thing more beyond this, e. g., a transaction 
by the last male owner such as a mort- 
gage (Art, 148), a mortzaga by him and 
transfer by the mortgagee (Art. 134), 
a purehase in Oourt auction (Art. 138), 
a lease (Art. 139) or a oarving by him, 
of life estates with a remainder or a reversion 
following it (Art.140), or any transaetion 
involving the possibility of forfeiture (Art, 
143), or loss of possession by him (Art, 
142). In these cases, the speeifie Artiele 
applies. This is the respondent's contention, 
and the result of aesepting it would 
be that Art. 141 does not apply to the 
first two elasses of cases, and in third elass of 
CAGES, 

(a) OF the Arts, 34, 135, 138 to 144 
and 148, no iwo are overlapping. 

(b) Art. 144 bəs to be applied last. 

(c) Esch of the other Articles has to be 
applied when the suit is of the kind 
deseribed in it, even..if it. in a suit by 
reversioner; 

(d) Oaly when the suit is of a kind 
not described in Arts, 134, 135, 138, 
140, 142, 148 and 148, does Art, 141 
apply to suits by reversioners--the dis- 
conunuanea of possession in Ark. 142 refer- 
ring to a diceontinuanes during the last male 
owner’s lifetime. 

If the intention of the Legislature when 
it departed from the Act of 1859 and ine 
troduced Art, 141 in the later Aveta was 
to give the reversioners the henefit of a 
longer period in all suits to recover 
possession—even where tha suits are of 
the hind deseribed in the other Articles, 
sush intention would have bean attained 
and expressed better, not, by the introduc- 
tion of & separate Artiele like Art. 
141, but a general sestion somewhat as 
foliows : 

"Where in the suits deseribed in Arte. 
134 to 144 and 148 the plaintif is a 
person eniitled to the right on the death 
of a Hindu female, and the eauso of action 
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asernes during or atthe end of the life of 
the female, the interval between the ascroal 
of the cause of aetion and the (death of 
the female aball be exeluded from the 
eomputation of the period in the sesond 
eolumn." 

I am, therefore, of opirion that the suit 
is governed by Art. 134. 

Another argument of the learned Counsel 
for the appellant is that ruah a eonstruction 
will leave the reversioner remediless, for 
the intervening female may allow the 
suig to be barred and he himself has no 
right to bring a suit, Apart from the 
eousideration that the feet that some 
possible hardship oannot stand in the way 
of accepting a tonstruction of a Statute 
otherwise clear, I am unable to agree with 
the proposition that the reversioner cannot 
intervene for the proteetion of the astual 
reversioner if the widow neglests to take 
action; In support of this proposition, the 
leatned Counsel for the appellant relied 
on the dictum of Srinivasa Iyengar, J. in 
Mulla Vitisl Seet? Kuiti v. Kunht Pathumma. 
(8): "Further the Article cannot, I think, 
apply to suits where at the time of the 
transfer the mortgagor was not entitled to 
sue for poscession, eie," This dietum was 
not necessary for deeision of the point 
before the Full Beneh and I respeciiuily 
dissent from it. When we cee the varying 
attitude of the Legislature in  respeeu of 
ihe suit deseribed in Art. 134 [eee haaha- 
nath Dos. v. Gisborne & Oo. (8) set of 1E5v, 
Bhagwan Sahat v, Bhagwan Lin (9) on the 
Aet of 1871, Muthu v. Aumbahnga (6)]1t is 
clear that the objeet of the Artiele was to 
cut down the period available to the 
morigagor under Art. 145-and to ccmpel 
him to wateh ihe eonduet of the mortgsgeo 
and to intervene on a iranstfer- thus nakug 
the transfer a eause of setion which 
otherwise did not exist. 

The decisions in ham Ohandar v. kallu 
(4), Meda Vengamma v, Mitta (kelam ah 
(17) hojé that the reveirsiorer «annot ene to 


redeem during the lifetine cf the wicow,. 


Ordinarily this is t1ue, but I oo Lot cnderatand 
the easeato lay down that in a cate when the 
appropriate allegations iare {made ard the 


(17) 16 IndjCas, 17; £60M. 454i 12 M, L.T, £93; 
28 M. L. J, 168, | 
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fasts proved to the effect that the intervening 
female’s eonduct is: such as to raise the 
apprehension that the property will never 
be redeemed or altogether lost to a trans- 
feree, the reversioner cannot maintain an 
astion for the preservation of the property,: 
on the same prinosiple that astions to 
restrain waste are allowed. [Sea Mayne’s 
Hindu Law, paragraph 647 and eases cited 
therein, espesially Nobin Ohunder v. lssur. 
Ohunder (Guru Purshad Doss) (11), per Sir 
Barnes Peasoek. | 

I am, therefore, of opinion that Art. 134 
applies to the 1/5th share of the house and. 
of the land mortgaged in 1866, 

The xesnlt is that the whole second 
appeal fails and is dismissed with costs. 

M. O, P, 

N., E, & W. O. A. 

Appeal dismissed, - 


LAHORE HIGH.. OURT, 
Seconp Civit ArPBal No. 2492 -or :918, .. 
l January 27, 1982, 
Fresext:— Mr, Justice Abdul Raoof F 
and Mr. Justice Harrison. 
ABDUL KARiIM—Dgsrenvant— 
APPELLANT : 
versus l 
[Tus Sor THAKAR RAM-JAGGU RAM, 
T&kO0U6H BU! A RAM, on: An0THER 
PLAINTIEP anp ABLUL H: Q KD ANOTHER 
: — DirrNDART«— RESPOR DEF TS. 
Evidence Act (I of &72), s “14, ill. (e)—Appeal—. 
Objection taken in grounds of appeal not mentioned in 
qudgment— Presumption, 


In illustration (e: of section ] ^ of the Evidence 
Act it is laid Jown that the ‘‘ourt may presume that 
judicial and official acts have been regulerly pers, 
formed, a presumption which, like all other pre- 
sumptions, may be rebutted but, unlef&s rebutted, is 
conclusive [p. 74], col. 1.] 


W here it isthe duty of a Court to do a particular 
thing it must be assumed thatthe Judge of that. 
Court did his duty. [p. 74, col. },] 


It is the duty of a District Judge to record a find- 
ing on all points argued before him, and where a 
judgment makes no mention of an objection taken 
in the grounds of appeal, the presumption, in the 
absence of evidence to the contrary, is that the 
objection was abandoned. [p. 74], col, 1.] 


Vel. LXVIII] 
@ANRSH NMORESB'TÀR UY, VASUDEO VITHAL, 


“ Seeond appeal from a deoeree of the 
Distriet Judge, Farozapors, dated the lith 
May 19:8, afirming that of the Sabor?inate 
‘Judge, First Clave, Ferozapore, dated the 21st 
Jannary 1918, 


Sheikh Nas Als, for the Appellant, 

Ohaudhri Zafrulla Khan for the Defend- 
ants. Respondents, and Lala Fakir Ohand, 
for the P]eintiff«- Respondents. 

JUDGMENT.—The only question to be 
Gesided in this appeal is, whether the appellant 
is entitled to have the case remanded in order 
that the evidence of one remaining witness 
may be resorded. The first ground of appeal 
runs as followa:— The lower Appellats 
Court bas erred in lawin not ordering the 
evidenee prodused by the appellant to bb 
recorded,” and this, Oounsel explains to mean 
that the defendant Abdul Karim was not 
given the opportunity for whieh he asked 
to have a witness re-summoned. In elause 
9 of the memorandum of appeal presented 
to the Distries Judge the appellant did 
state that the lower Court had not taken 
all his evidenee. The judgment of the 
learned District Judge is silent on the 
point and Counsel urges that the print must 
have been pressed bsfore the D'striet Judge, 
who must. have overlooked it or have failed 
for some other reason to resord a finding, 
He eoncedes that if was the duty of the 
Distriet Judge to reecrd sach a finding 
and he has not supported his groond of 
appeal by an affidavit from the Counsel in 
the "District Court to the effest that he did 
not give up the point and did press it. 
In sestion 114 of the Hvideres Aat it is 
laid down that the Court may presume that 
judicial and offisiul acts have bsen regalarly 
performed, a presumption waish, lika all 
other presumptione, may be rebutted but, 
unless rebutted, is eonelu ivo. At page 
747 of Woodroffe and Amaer Ala Law cf 
Evidence, Mh Edition, a mass of authorities 
is quoted to the effset that if it be the duty 
of a Court to doa particular thing it must 
be assumed thet the Judges of that Court 
did their duty. These authorities are 
precisely in point ard, in the absence of 
any affidavit to the cffeet that the ground 
was not given ur, and inasmush as the pre 
semption is that the Court did its duty, 
we -must assume that the ground was 
definitely given up. 
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The mere resital of - 
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me *o—— 


thel ground in the memorandum of appeal 
is no treason for making a contrary presump- 
tion and holding, as Counsel wishes us to do, 
in acntravention of seetion 114, that the 
Court failed io do its duty. The position, 
therefore, is that the appellant did not ask 
the Distrist Court to remand the ease and 
abandoned any relief to which he might 
have been entitled. He eannot now'elaim 
to be given any further opportunity. There 
is no forse whatever in any of the remaining 
grounds put forward in this Court as the 
questions desided are all questions of faet. 


We, therefore, dismiss this appeal with 
eosta, 
te K, Appeal dismissed. 


{BOMBAY HIGH COURT, 
Seooxp Orvis APPRAL No, 510 or 1921, 
June 22, 1922. 

Present :—Sir Lallubbai Shab, Kr., 

Acting Obief Juatiee, and 
Mr Justiee Orump. 
GANESH MORESHWAR JOSHI anp 
ANOTHÊR-—PLAINTIFES — APPELLANTS 
versus 
VASUDEO VITHsL PARANJPE— 
Ds Fax DaNT— RESPONDENT, 

Transfer of Property Act (IV of 1882), s, 60—Mort- 
gage-- Mortgage om portion of property invalid —Suit 
for redemption—-Portion, omission of, from suit—Mort- 
gage, whether splitted—~Parties —Sub-mortgagee, whee 


. ther necessary party, 


B. mortgaged certain property, described as Kel. 
ghar, to P, in 1890, In February 900 he mortgaged 
the same property to J. for an amount which includ. 
ed the sum payable to P, in respect of the first 
mortgage. In April 1900 J. mortgaged certain prop. 
erties belonging to himself and his mortgage interest 
in the Kelghar property to P, and the consideration 
included the sum due by B, to P, under the first mort. 
gage. In 1903 E, purchased the Kelghar property 
in execution of & money-decree against B , subject to 
the mortgage of 1900 in favour of J, R brought a suit 
against J, and P. and obtained a decree holding that 
the mortgage by J.to P. was colourable and unreal 
and without consideration, and that P, was entitled 
to a charge inrespect of the mortgage by B. in his 
favour. In 1909 R obtained a decree for possession 
of the Kelgher property by virtue of the title acquired 
by him-at the Oourt sale-againat J, and P, Th 1917 


ra 
GANESH MORNGAWAR €, VASCDEO VITHAL, 
J, flled.the present suit against P. for redemption of 
the morigage of 1908 exeluding therefrom the 
Kelghar property : 

Held, that the omission to include the Kelghar 
property, 4e., J.s mortgage right therein which was 
found not to exist, did not in any sense contravene 
the rule contained in the last clause of section 40 of 
the Transfer of Property Act that a mortgage should 
not be split up. [p. 743, col. 2.] 

In a suit by a mortgagee to redeem his sub-mort. 
gage the original mortgagor is not a necessary party 
though he may be a proper party. [p. 743, col, 2.] 

Second appeal from the desision of the 
Distriet Judge, Thana, in Appeal No, 73 
of 1920 sonfirming the deeree passed by the 
Subordinate Judge at Roha, in Civil Suit 
No. 594 of 1917. 


Mr. Ooyajee, (with him Mr. P. B, Shingne), 
for the Appellant, 
Mr. K. H. Kelkar, for the Respondents. 


JUDGMENT. 

‘Suan, Acra. C, J.—It is necessary to atato 
briefly the fasts which have given rise to 
this second appeal, Oertain property bolong- 
ing to one Bapat, which may be described 
as the Kelghar property, was mortgaged by 
him to. Paranjpe in 1890, Subsequently, in 
February 1900, Bapat mortgaged the same 
property to the present plaintiffs (Joshi 
brothers) for Rs, 2,000, whieh insluded the 
sum of Rs, 1,200 to bepaid by the Joshis 
to Paranjpe in respect of the first mort. 
gage, The present plaintiffs mortgaged 
certain properties belonging. to them and 
their interest aa mortgsgees in the Kelghar 
property for Hs. 4,000 to Paranjpe in 
April 1400. The sonsideration was stated 
in detail, as includirg the sum of R». 1,18d.1.6 


whieh was mentioned as being the amount 


due to Paranjps under the mortgage by 
Bapat to him, This mortgage was renewed 
in 1906. in the same terms. In 1908 the 
Kelghar property was sold in execation of 
a money-deeree against Bapat and purchased 
by the Rodes, but .it was subject to the 
mortgage ef 1900 in favour of the Joshia, 
The Rodes filed suit No, 181 of 1904 
against, the Joshis:- and Paranjpe for a de» 
elaration that the said mortgage was ‘ solour. 
able, - unreal and without valuable considera- 
tion" and for a deelaration that the prop- 
erty of Bapat was liabe to be sold free 
from that mortgage. The snit was broaght 
in that: form, as the property was aiready 
declared subject to that mortgage in mis- 
aeliaaeous proeeedings before the suit. That 
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suit was dismissed in the firat irataree, bnt 
in apveal (No. 222 of 905: it waa held . 
that tbe mortgage was o3lourab'e acd unreal 
and withont eonsideration, and tha: defend. . 
ants Noa 5 and 6 ‘t.¢, the Paranjpes) 
were entitled to a charge cf Ra, 1,18%-1-6 
in respeet of the earlier mortgage by Banat 
Aecorlingly, a deeree was 
p^s:ed deelaring the prop srty i^ that puit 
(i.e, the Kelahar property) subject to that 
charge in favour of tha Paranjoss and that | 
the mortgage in favour of the Joshis by 
Bapat was not binding upon the plaiatiffg 
in that suit, Thia decree wan affirmed by 
the High Oourtin Ganesh v. Purshottam (1). 
Sub:equent'y the Rod:a filed anothar suit 
in 190) to recover pos38:ion of the Kelghar 
property on the title asquired by tham at the: 
Oourt-rale against the Joshis and Psranjos.: 
Tho elaim for possessi»n was allowed ultimate- 
ly by the Appeal Court, itis relevant to 
note that it was held in that litigation 
that the fiading as to the true nature of 
the mortgage of Febraary 1900 in the suit 
of 1904 waa res iudicata against them. 


The Joshis filed the present suit against 
their mortgagee (Paranjpe) in 1917 for re-. 
demption of the mortgage of 1906. In the 
plaint they de-eribed ail the mortgaged prop»: 
erties inc'uding their interest as mortgagees 
in the Kelghar property and stated the 
fasts preseeding the suit. They prayed for 
aecounts under the Dekkhan Agricul:urista’ 
R-lief Ast, and further prayed tbat in 
taking sec.unte the property at Kelghar and 
the amount of Rs, !,186.1-6 should ba exeluded. 
The deferdaut filed a written statement in 
whieh the above insets were stated but the 
effect thereof was contested. . The Trial 
Court found the first three issues in favour 
of the defendant and reeorded no findings 
on the remaining issues. It held that the 
eight annas Khoti Takshim of  Kelghar: 
required to be inelnded in the present suit, 
that the Hodes were nesessary parties, and, 
that by the judgment in Appeal No. 292 
of :905, eonfirmed by the High Court in 
Seo,.nd Appeal No, 186 of 1507 the defend. 
ant was rot deomyed of his rig: 6 to claim 
ks 1,1t6-1.6 with interest from ine pisint- 
iff», 


(1) 1 Ind.{Cas. 108; 33 B.{311; 11 Bom, L. R.:26; 6 
M, L. T, 228, 
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The suit was dismissal as tho plaintiffs 
refased to insluie tha Kelzhar  propiriy 
in the suit and t» join the Rodas as parties, 
The plaintiffs appealed, but the same view 
was taken by the learned Jadga, who affirmed 
the decree of the Trial Court, 

In the appeal before, us i$ is contended 
that the lower Oouris are wrong in holding 
that the inslusion of the Kelghar property 
and the non-joinder of the Rodas a: parties 
are nesessary steps. It is urged on behalf 
of the respondents that that view is right. 

lt seems to me, on a eonsideration of 
the arguments and of the plaint, that the 
suit is properly framed. It is really a suit 
for the redemption of the whole mortgage. 
The plaintiffs seek to establish that a part 
of the mortgage-debt should be  exsladed 
from the aecounts on -eertain grounds. That 
‘js a question to be decided in the suit be. 
tween the parties on its merits, on the 
terms of the mortgage bond and in the 
light of the subsequent eventa with references 
to the mortgage by Bapat in favour of 
the present plaintiffs, but the suit is one 
for the redemption of the whole mortgage, 
treating the mortgage debt as one entire 
debt. ` 


prastieal importance on the facts of this gase, 
It has been referred to in the plaint, and all 
the nesessary faeta relating thereto have been 
stated. fit were absolately neeessary to 
include i$ in the suit, it'may be treated ss 
having been so included, Mr, Coyajae for tha 
plaintiffa coneedes that, if necassary, it may 


ke so treated. But he ce^ntenda that its 
inelusion is wholly unnesessary: and I 
think that that eontention ought to ba 


allowed. It:must be remembered that the 
mortgage in suit ineludes the interest of the 
Joshis as mortgageesin the Kelghar prop- 
erty, It is elear that as regards the Kelghar 
property, [he transaction in suitisa mortgage 
by a'mortgagee of his interest in that 
property. The existeuse of that property 
dependa necessarily npon the rights of the 
plaintiffs as mortgagees in ‘that property. 
But is bas bsen effectively determined as bet- 
ween the owner and the mortgagees that the 
mortgage was not real and that practisally it 
had no'existencse, That adjudication was made 
in asnit to whieh the derivative mortgagee 
was & party. 
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I do not think that the inelusion of the 
Kelghar property in the suit is a matter of any: 


The derivative mortgagee - 


T^ 


derives his title from the mortgagee, and 
if the mortgagee is proved to have to 
interest ag a mortgagee as against tre 
mortgagor (the owner), I do not understand 
how the derivative ‘mortgagee can now 
sontend that the property (f. e. his morte 
gagor'a interest as mortgagee) should be 
brought inthe suit as part of the property 
mortgaged to him, The parties to the present 
suit, the mortgagee and his sub-mortgages, 
are bound by the finding thatthe persent 
plaintiffs have no interest as mortagees in 
the Kelghar property The fact of their 
being in possession of the Khoti Takshim 
of the village or a part of it, is disputed, 
The lower Courts have plased some relianes 
upon this fast. Even if it ba a fact it 
does not appear to me to 'sffest the question. 
The plaintiffs have statedin the plaint the ' 
faet that their interest as: mortgages is 
found to be non-existent. I do not ses 
how the omission to include the Kelghar 
property '(*. e., the plaintiffs’ mortgage right 
therein, whieh is found not to exist) cam 
be treated as any transgression of the rule 
that the mortgage sbould not be split up. 
This rule is stated in the last paragraph of 
seetion 60 of the Transfer of Property Ast. 
I am unable to hold that the omission to 
bring the Kelghar property, by which the mort- 
gage right of the plaintiffs therein is meant, 
ean be held to eontravene in any sense 
the terms of the last clause of seetion 60, 
The mortgagors here sesk to redeem the 
whole mortgage, snd have to pay the whole 
of the amount, whish may be found dua 
on taking ‘secounts under the Dakkhan 
Agriculturists’ Relief Act, before they san 
redeem the whole of the property mort. 
gaged, 4.6, all the property” except the 
mortgage right in the Kelghar property, 
whieh was supposed to havé: been in 
existence at the time of their mortgage to 
Paranjpe but whieh has been subsequently 
found to have never been in existence really. 
In this view of the matter, the question 
of the non-joinder of the Rodes does not 
arise. Bat I may point out that in g 
anuit by a mortgagee to redeem his gub- 
mortgage the original mortgagor is not a 
necessary party, though he may be a proper 
party, The following note in Seton on 
Deeress, paga 2011 (7th Hiition), is in 
point :— The original mortgagee may redeem 
the derivative mortgagee and. the latter 
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` may forseclose.the. origins] mortgagee without 
making the original mortgagor a party.” 

. This view was eccapted by this Conrt 
in. Someshwar v. Naranbhaz (2) which was 
& easa of the sub-mortgages suing his’ 
mortgagor (r. e, the original mortgages) 
without joining. the original mortgagor as 
a party, The same view is taken in Ram 
Shankar. Lal v. Ganesh Prasad (3). 

As. regarda the third point which has 
been desided by the lower Courts as to 
Rs, 1,186.1.6, it is {rus tbat it is not 
ses judicata, It is elear that the question 
as to the plaintifis’ liability to pag the 
sum to the defendant in spite of the faet 
that the mortgage in their favour of the 
Kelghar property wassa sbam and colourable 
transastion could not have been and has 
not been desided in the previous suits 
between the Rodes and the parties to the 
present litigation, But that is all, we think, 
that is decided by the lower Courts, We 
are rot called upon to'express any opinion, 
and we express: none, as to the merits of 
the defendant’s eontention that he is entitled 
to recover that amount on the derma of 
the mortgage-bond in suit, That will 
have to be eonsidered Ly the Trial Court. 
when the question as qto the amount due 
to tke defendant. uncer the mortgage, sc- 
cording to the terms of the bond ard the 
Dekkban Agrienltnris{s’ Relief Act, is dealt 
with. by the Court. 

, As.there has been some confusion in the 
argument as to this sum of Re, 1,180.1.6, 
which: originally reprerented the mortgage 
amount under the.first mortgage by Bapat 
to Peranjpe, it is desirable to point out 
that it. appears from the judgment in 
Appeal No. 292 of 19C4 tkat tLe charge 
of Hs. 1,186 1-6 was. ceclared in favour 
of Paranjpe as representing the amount 
of the mortgage, to him by Bapat, and 
not on. aeaount of the subsequent 
transactions between (a) Bapat and the. 
plaintiffe, ard (b) the plaintiffaand Paranjpe. 
Only the amonnt was taken as settled on 
acsount of ite having basn mentioned in 
the suksequent. mortgages, 

“— { wonld, therefore, allow the appeal, reverce 
ihe deeree of the lower Appellate Court 


(4) 9 Ind Cas. 765; 13 Bom. L, R. 90. 
(2) 29 A. 855 (F.B) 4 AL J, 278; A. W, N, 
(1807.97; 2 M; Ly T, 248, Dus" 
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and remaud the suit to the Trial Court for 
dis»osal on the merits. The plaintiffs are 
entitlad to the costs here apnd in the lower 
Appellate Court, The costs in the Trial Court 
to be casis in the suit. 

Croup, J.—I agree, 

Y, C, A. 


Appeal allowed. 


LAHORE HIGH COURT. 
Secosp Civic ApPzíAL No ‘£99 ov 1917. 
March 7, 1922. ; 
I rosent: Justice Sir Wiliam Chevis, KT., 
and Mr. Justice Harrison. 
RUP CHAND AND oTHERS— 
PusINTIEFS~ APPELLAKT $ 
versus 


ALLAH JAWAYA-—DRFINDANT— 


— H RSPONDeNT, 
Civil Procedure Code (Act V of 1908), s, 47,0 XXI, 
r. 86 —Hwecution of decree —Decree for possession of 
immoveadle property —Execution not taken out— Posses« 
gion taken out of Court —Dispossession—Swuit, whether 
maintainable. 


Plaintiff obtained a decree against defendant for 
possession of a piece of land conditional on payment 
of a certain sum of money. He paid the sum and 
obtained possession out of Court. Some years after- 
wards he was dispossessed by the defendant, He 

rought a suit to recover possession of the land from 
the defendant : 

Held, (Li that although the decree had not been 
technically executed in the sense in which the word: 
is used iu the Code of Civil Procedure, it had been 
given effect to out of Court, and having been satisfied 
nothing further remained to be done in execution ; 
[p. 745, col. 2 ] 

(2 that plaintiff having been in lawful possession 
of the land and having been dispossessed therefrom, 
was oo to bring the present suit. [p. 745, 
col 2 

Khub Ram vy. Surat, 89 Ind, Oas 75g; 20 P. R, 
1917; 26 P. L. R. 1917; 22 P. W., H. 1917, diatin- 
guished. i 


Second’ appeal from a decree of the Dis» 
trict Judge, Sbahpur at Sargodha, dated the 
sist July-1917, reversing that of the Junior 
Subordinate Judge, Shabpur at Sargodha, 
dated the 16th December 1916. 


Mr. Nanak Ohand; for the Appellants, 
Mr, Raj Krishna for Mr, Mukand Lal Puri, 
for the Respondent, . 
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RUP OHAND t. ALLAH JAWAYÀ, 
JUDGMENT.— The present plaintiffs, Rup 


Ohavd and others, obtained a deeree against . 


the defendant, Allah Jawaya, on the 8th of 
August 1904 eonditional on payment of 
Rs. 230 by the 15th of August. In Novem- 
ber 1915 they instituted the present suit 
against the same defendants on the allegation 
that they had obtained possession in Septem- 
ber 1904, ard, after enjoying the land and 
building upon it in the interval, had been 
dispossessed in 1915 and, therefore, ask for 
a fresh decree for possession. The suit was 
decreed by the firat Court but remanded by 
the Distriet Judge on appeal for deeision of 
two additional issues as to what was the 
value of the land and whether the sum of 
Rs, 250 had been paid or not, 

The first point as to the valuation was 
dropped and on appeal the Distrist Judge 
dismissed the suit, relying on Khub Ram v. 
Surat (1), in spite of the fact that 
his findirgs on the fasts were as followa:— 

(1) The condition that Rs. 230 was to be 
paid was fulfilled. 

(2) The defendant iu exesution of the 
decree refused to deliver possession formal- 
ly, and the decree was never ereeuted 
legally. 

(3) The site was, however, astually taken 
possession of by the plaintiffs, who let the 
exeeution proceedings drop. 

(4) Latterly, the plaintiffs being negligent 
in the nse of the property, the defendant 
took’ advantage deliberately of the imper- 
feetion of the exesution proseedinga trespass- 
ed cn the property, and built upon it. In 
. ex planation of the slaekneas of the plaintiffs 
in pursuing the exesution, it is to be 
notieed that the desree itself was a consent 
dt cree. 

This s:eond appeal is presented on the 
grcund that the necessary result of the 
findings i8 that the plaintiffs are entitled to 
a deeree. The faets are that, after the sum 
of Hs, 230 had been paid, the sucse:sful 
plaintiffs applied for exeeuticn of their 
deeres and to ke put in possession of the 
land in enit. <A bailiff was sent with the 
desree-holders for the purpose, and he 
appears to have been under a misapprehen- 
sion as to the necessity of obtaining the 
signature of the judgment-debtor before bs 


(1) 89 Ind. Oas, 75%; 20 P.R. 1917,26 P.L. R, 
1917; 22 P. W. B. 1917. 
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sould proceed to put the deerea-holders in 
possession of the vaeant site. It is quite 
clear from his report that the judgment- 
debtor atated that he had no objection 
whatever and that he had given up the 
land, whieh was lying vacant. Thereupon 
the plaintiffs took possession and remained 
in possession for many years and, although 
it cannot be said that that possession was 
taken “in exeention" in the sense that an 
ofisial of the Court actually plased the 
deoree-holders upon the land, it was taken 
in the course of execution proceedings and 
as a result of the decree whieh the plaintiffs 
had obtained. The authority relied upon 
by the District Judge deals with exactly 
the opposite set of sonditions, that is to say, 
where a decree-bolder has not obtained 
physieal' or actual possession, and relies 
only onthe fcrmal proceedings giving him 
symbolisel possession and thereit was held 
that if there be any flaw in those proceedings 
his proper remady is to continue to exeeute 
his decree. Here the decree had been given 
effeet to out of Conrt though it may nct 
have been tesbnieally exeented in the sense 
in whieh the word is used in the Code of Civil 
Procedure and, inssmueh as if had been 
satisfied, nothing further remained to ba 
done in exeeution. The plaintiffs, therefore, 
having been in possession for many years 
and in lawful possession were fully entitled 
to bring this suit when they were ousted 
by the defendant. We, therefore, aseept 
the appeal and give the plaintiffs a decree 
for possession. The defendant, however, 
must be given an opportunity to remove the 
malta whieh he has erected on the land in 
aceordanee with the dcoree of the first 
Court on whieh no apreal has been lodged 
in this Court, and we allow him six weeks 
for the purpose from the date of this 
decree. The eosts of the plaintiffs will be 
paid by the defendant in all the Courts. 


. Z, K. Appeal accepted. 
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MAHADU ÉARHIBA v, KRISHNA TATYA, 


BOMBAY HIGH COURT. 
Sroonp Civit Apprat No. $58 or 1919, 
: . June 16, 1922. 

Present:—-Sir Lallubhai Shah, Krt., Acting 
Chief Justise, and Mr. Justiee Cramp. 
MAHADU KASHIBA AND OTHESE8— 

DEFENDANTS — APPELLANTS 
versus - 
KRISHNA TATYA MAHAR AND OIEERS— 
PL *tNTIFFS — Ey SPOWDENTS, 

Bombay Hereditary Offices Act (III of 1874), s 18— 
Panoh, appointment of —Collector's powers of appoint- 
ment—Appointment by Deputy Collectar—Award, 
validity of —Jurisdiction of Civil Court, 


On an application to a Deputy Collector for the 
appointment of a Panch according to section 18 of 
the Bombay Hereditary Offices Act, the Deputy 
Colleétor ordered the Mamlatdar to do so, and he, in 
turn, ordered his Head Karkun to get two Panches 
appointed by the parties, and appointed the Head 
Karkun tobe Sar Panch: the villagers, however, 
refused to appoint the Panches whereupon the 
Mamlatdar directed the Head Karkun to himself 
appoint the necessary two persons: the Panch so 
constituted made an award which was approved by 
the Deputy Collector. In a suit on foot of the 
award, its validity was challenged : 

Held, that the award was not a valid award, as the 
procedure adopted in appointing the Panches was 
not a substantial compliance with the terms of 
section 18 of the Bombay Hereditary Offices Act; 
thatthe subsequent approval of the Deputy Collector 
gave no kind of validity to the award which at the 
time it was made had no validity, and that such 
approval was not in accordance’ with the proviso to 
the section. [p. 747, col. 1 ] 

A Civil Court has no jurisdiction to determine a 
matter for the determination of which section 18 of 
the Bombay Hereditary Offices Act provides the 
procedure, Ùp: 747, col, 2.] 

Bhiva v. Vithye, 26 B. 180; 2 Bom. L. R, 869 and 
Parsha v, Lagmya, 18 B. 88;7 Ind. Deo, (N. s.) 56, 
followed, e 

Second sppeal fram the decision of the 


Aasiatant Judge, A. P., at Satara, in Appeal 
No, 588 of 1¢19, sonfirming the deeree 
passed by the Subordinate Judge at Ielam. 
pur, in Civil Suit No, 539 of 1915. 

Mr. Patvardhon, (with him Mr. V. D. 
_Limaye), for the Appellanta. 
ba Mr. K.N. Koy-gee, for Respon lente Nos. 1 
to 15. : 

` JUDGMENT. 

Onump, J —By onr interloontory judgment 
of June 22, 1920, we sent down two issuss 
for determination and we are now in 
possession of the findings of tbe lower 
Court upon those two issues and of the 
materiala upon which those finding: are 
based. The first issue was were the Panchas 
and the Sar-Paneh appointed in this case 
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as required by section 18 of the Horeditary 
Offives Act ?" and upan the facts stated 
in the judgment of the lower Appellate 
Oourí upon remand, I think that this 
question munt ba answered m the regative. 

Sestion 18 of the Bombay Hereditary Offees 
Act lays down the proeedure to be followed 
in determining tie rights and duties of 
sertain elasses of  Vatandars, and it is ' 
neaeerary befrre the determination oan: be ` 
said to have been made under that section 
that the provisions of that sestion should 
have been  eomplied with at least in 
substaras. Now, what the seation requires 
is thatthe Colleetor, if he takes ‘action 
under that sec ion shall aanse the matter 
in dispute to be defined in writing. by a 
Panshayat of five re-sons, whereof two shall 
he appointed by the villagars, two by the 
Vatandars, and one who shall be Sər- ` 
Paroh by the Oolleetor, That  &estion 
farther goes on to provide that 143 ease 
the’ villagers or the Vatandars fail to 
rominate members within seven days, the 
Oolleetor shall appcint .such members as 
may be required to sors:itutea Panehayat 
of five. 

It may be premised that the Deputy 
Collector who dealt with this matter bad 
no doubt the powers cf the © llestor as 
explained in our previous judgment, It 
is Glear, however, that the Legislatcre intends 
that the Oollee or aball himself appoint 
the Panchae in ease the villagers or Vatan- 
dara fail to nominate memberi, within seven 
days and also that the Sar-Paneh shall 
be appointed by him. l 

Now, what happened in this sare was 
that on August 1, 1911, a petition. was 
made to the Deputy Collector by the 
Mhars and on November 3, 1911, the 
Mamlatdar wrote to the Deputy Collector 
solisiting the appointment of a Panoh aseord- 
ing. tosection 18 of the Bombay Hereditary 
Offiess Act. Had the Deputy | Collestor 
proseeded tc cause the appointment ofa 
Panah to ba made in the manner required 
by the section, all subsequent difficulties 
in the ease would have been saved. Bat 
what be did was to «rite to tr e Mamlatdar 
direstirg Fim himself io, take action in 
accordares with’ th» suggestion made by 
him, From that time onwards he was in 
no way corcarned in the ‘matter. What 
appears to have happened afterwards is: 
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this, The Mamlatdar -ofdered his Head 
Karkun to get two Panchas appointed by 
each party and appointed the Head Karkun 
to be himself a Sar Pansh. The Head 
Karkun then reported to the Mamlatdar 
that the Mhars had appointed Panchas 
but that villagers had refused to do so. 
Therenpon the Mamlatdar ordered the Head 
Karkun tc appoint the necessary two persons 
under seetion 18. It thos appears that 
the Sar-Panch was not appointed by the 
Deputy Colleetor but by the Mamlatdar and 
that the two Panehas whos3 appointment 
became nec.ssary owing to the failure of 
“the villagers were not appointed by the 
Mamlatdar, still lesa by the Deputy Colleetor 
but by the Head Karkan, We are unable 
to consider that the ac.ion hera disclosed 
was a substantial ecomplianee with section 
18 of the Bombay Hereditary Offiees Aet, 
or that a Paneh so constituted eould make 
a, valid award. The faet that after the 
award was made the Deputy Oollector 
approved the astion taken and the fiading of 
the Pánch, can give no kind of validity to 
that whieh had no validity at the time at 
whieh it was done. The approval of the 
Oolleetor is not required by the Ast in the 
ease, where the Panchas come to a decision, 
It is only where the Panshas fail to some to a 
decision that this approval is nesessary 
and, therefore, the Deputy Colleetor’s order 
cannot be considered as haying been made iu 
aeaordanea with the proviso to the section, 
It follows thatthe award jis invalid, in faet 
it is a nullity, not having been made in 
&Ly respecs whatever in assordanoa with the 
requirements of the Legislature.  Therefora, 
the result mnst be that the ease musat 
be approaehed as though there was no such 
award. 

Now what is the result? The suit was 
one by the Mhars to restrain the villagers 
from giving the careasses of dead animals 
to tbe e Mangs in evntravention of the 
award which was thus passed, and if the 
award was a nullity it must of necessity 
fa. It was, however, suggested that, apart 
from the award, the question of the rights 
of the Mhars arises to be decided on tha 
rüerits. Bat it has been held by this Dours 
in Bhiva v. Vethya (A follo wing the decision 
in Parsha v. Lagmya (2) thata Civil Court 


(1) 26 B. 186; 2 Bom. L. R. 869 
(2) 13 B, 88; 7 Ind, Dec, t, 3)066. 
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hasno jurisdietion to determine a matter 
of this kind having regard to sestion ig 
of the Bombay Hereditary Offices Act 
whish provides the prosedure whereby snoh 
dispates are to bs determined. Following 
those desisions there is no other eourse 
possible except tə allow the appsal and to 
dismiss the suit. 

In viewof the fast that this point was 
nok raised until the ease eame before as in 


' Becond appeal we direst that the parties 


should bear their own costs throughout, 

We wish to add that we regret the reault 
in this oase and that we trust that if the 
Mhar plaintiff move the Colleetor for a, 
fresh decision under ssstion 18 of the Act, 
steps may be taken to ensure a speedy 
determination of the matter and that atten- 
tion may be paid to the requirements of tha 
Statute in order that so regrettable a result 
may not again ccsur. 

Saag, Acta. C. J.—I agree. 


W.C. ik, Appeal allowed, 


ALLAHABAD HIGH COURT. 
Secoap Civic APPEAL, No, 268 o 1921, 
June 1, 1922, 

Present; —Mr. Justise Lindsay and Mr, Just:ee 
Kanhaiya Lal. 

DALEEP SINGH—Pcatatisxr— 
APPELLANT 
t orgue 
KHURSHED HUSAIN-—DzrINDANT—. 
RESPONDENT. 

Court of Wards Act (IV of 1912), s, 45—Ward of 
Court, death of—Property retained under superintend. 
ence by Court of Wards—Successor of’ ward, whether 
disqualified from incurring liability, 


Where a Court of Wards takes under its superin. 
tendence the property ofa disqualified proprietor 
and on the death of that person retains superintend. 
ence over the property under section 45 of the 
Court of Wards Act, the successor to the property of 
the deceased does not thereby become a Ward of 
Courts, and is not disqualified from incurring any 
liability which might affect the property after the 
debts and liabilities of the deceased have been dig. 
charged. fp! 748, col, 2.] 


| 
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Second ‘appeal fram a deares of the 
' District Judge, Meerut, 
‘Mr. Nehál Ohand Yaish, for the Appellant. 


Mr, Iqbal Ahmed, for the Respondent. 


JODGMENT.—This appoal arises out of 
a suit brought by the plaintiff-appellant 
for the recovery of money due on account 
of eloth supplied and money borrowed by 
the defendant, The defence, so far as it 


is material for the purpose of this appeal, 


was that the defendant wa, at the time 
of the alleged transactions a ward of the 
Court of Wards and, therefore, insompe- 
tent to enter into a sontract, to make 
him peeupviarily liable, under sestion 37 of 
the Court of Wards Act, 


The Court of first instances decreed the 
claim; but the lower Appellate Court set 
aside the deeree. The view taken by the 
Court of first instance was that the 
defendant was a ward as regards the 
property which he had inherited from 
Musammat Ahmadi Begam but was not a 
ward as regards the property which he 
owned in his own right, The lower 
Appellate Oourt, however, held that he was 
a ward with respect to both the prop- 
erties. 

It appears that Musammat Ahmadi Begam 
was the owner of certain property, the 
superintendense of whieh was taken over 
by the Court of Wards on the 72nd August 
1911. She died in 1913 leaving  sertain 
heirs, one of whom was the defendant. 


" The Court of Wards retained the property 
‘of Musimmet- Ahmadi 


Bagaw under its 
superintendenee under gestion 45, basause 
the debts dus by the deceased had not 
been till then discharged. The property 
was eventually released on the 7th. Jana 
1918, The debts, nov in question, hai 


' bù ineatréd by the defendant betwean 


’ ties haye been discharged.” 


‘the 24th September 1916 and the 


3 )th 
Desember 1916, Sastion 45 of Act IV cf 
1912 lays down that : 


“When a ward dies......before the liquida- 
tion is completed of the debts and liabilities 
with which the property is eharged, the 
Court of Wards may either release such 
property or may retain it under its 
superintendence until such debts and liabili- 
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It further deslevon that : ; 

“If the Court of Wards reiaina the 
superintendence, the person who has suceced- 
ed to the property......shall not be competérit 
to transfer or create any charge cn, ór 
interest in, any part of such prcperty 
while “ib remains under the:ru»erintenderosa 
of the Court of Warde, n:r shall any 
debts or liabilities previously ineurred by 
any perron who has so su:eaeded be 
ehargeable on sueh property until the debts 
and liabilities due by the Court of Wards 
have been discharged,” 


It does not disqualify sneh a suetessor 
from ineurring any liability which might 
affest the property after those debts and 
liabilities have been discharged. 

testion 37 has no application, because 
that seetion is applieable in terms to 
wards, as defined by section 9, A ward 
is a disqualified proprietor whose person or 
property or any part of whose property is 
under the superintendenee of the Court of 
Warde, Tbe dispualfieation is declared 
under seetion & The defendant was never 
so deslared. He made no applisation under 
section 10. The property inherited by the 
defendant from Musammat Al madi Begam 
was under the superintendenee of ‘the 
Court of Wards but orly for a speoifie 
purpose, namely, for the dissharge of the 
debts and liabilities whieh were dus by 
Musammat Abmadi Begam at the time 
when the estate was taken over under its 
superintendense by the Uourt of Wards: 
After these debts were discharged and the 
estate was released, any liability, ineurred 
by the sucaessors of the lady, might be 
enforceable; exeept in so far as that 
liabiüty ereatea a eharga on the property 
which was under the superintendenee of 
the Court of Wards while such debts and 
liabilities had remained undischarged. 

e 


The view taken by either of the Courts 
below cannot, therefore, be upheld. Tte 
defendant was not & ward of the Court, 
so £8' to disqualify him, from entering into 
a pecuniary obligation of a kind, not 
forbidden by cestion 45, that is, of the 


nature of a simple money delt cr liability, 


not amounting to a eharge on ary portion 
of the property wbish was under the superin» 
tendence of the Court of Wards, 
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HUSSAIN BAKHSH U, JHAXDÀ SINGH. 


In the lower Appellate Court no other 
plea was pressed. We allow the appeal 
Besordingly and setting aside the decree of 
ihe lower Appellate Court, restore that of 
the Conrt of first instanse with coste, in- 
ae in this Court-fees on the higher 
scale, 


We €. A. 


Appeal decreed. 


LAHORE HIGH COURT, 
MiscgLLANEOUS Secoxp Crvin APPEAL 
No. 2665 or 1917, 

April 18, 1922, 

Fresent :— Mr. Jastiee Lie- Rossignol 

and Mr. Justice Harricon. 

Sardar HUSSAIN BAKHSH aap ANOTHER, 
MINOR, THROUGH Musammeat RANGO— 
DETFESNDANT8R— À PPELLAMTS 
VLT SUS 
Fardar JHANDA SINGH AND OTHERS— 
PLALIMTIFFS AND OT: ERS- DkFENDANTS 


— REO DE- Ta, 
Muhammadan Law— Legitimacy—Acknowledgment, 


The rule of legitimation by acknowledgment per- 
mitted by the Muhammadan ‘ aw applies only when 
the alleged marriage is uncertain, that is, not proved, 
bat no benefit can be derived from this rule when it 
is found asa fact thatthe alleged marriage never 
took place. 


Misarllaweous stcond appeal from the order 
of the District Judge, Amritsar, dated the 
24th Angust 1917, reversing that of the Sub- 
ordinate Judge, First Class, Amritsar, dated 
the 10th July 1917, . 


Bakhshi Tek Ohand, Mesesr. Muhammad Rafi 
and D.O. Ralli, for the Appellants. 
Pandit Sheo Narain, R, B., 
Kirkan Chand, for the Respondents, 
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JUDGMENT.—In 1914 one Fateh 
Muhammad, a convert to Islam, whose 


original name was Gurbakhsh Singh sold 
95 kanals of his property, and the present 
suit was for a declaration by his reversioners 
that the sale was withont necessity and 
consideration and should not affest their 
rights es reversioners. 

A preliminary plea by Fateh Muhammad 
was to the effect that he was not without 
issue a3 alleged by the plaintiffs but that 
he had two sons and that the plaintiffs had 
no right to sue in the presenes of those 
sone. Fateh Muhammad alias Garbakhsh - 
Singh, who was originally a Sikh, set forth 
as his case that he was converted to 
Isiam and married to Musammat Rango, 
a Muhammadan woman, in 1893 and he 
prodneed in aupport of his contention a 
document marked Exhibit A. That docu: 
ment, the learned Judge of the Oourt 
below finds, has not been proved at ail, 
and he holds for reasons given by him in 
detail that the marriage and sonversion 
set up by Fateh Muhammad as having 
taken plase in 1898 are disproved, He 
consequently came to the sonclusion that 
the sons of Fateh Muhammad are noi his 
legitimate sons and he dirsoted the suit of 
the sollaterals to proeeed, 

In seeond appeal on behalf of Fateh 
Mahammad's sons it has been sontended 
before us that under Muhammadan Law 
the aeknowledgment by Fateh Muhammad that 
the appellants are his sons has the effeet 
of legitimating them, Forthe respondents it 
is admitted that the asknowledgment by 
a Muslim of his offspring is safficient under 
Muhammadan law to legitimate them 
provided that certain conditions are satisfied, 
the shief among whieh is that the marriage 
should rob have been disproved. 1t is 
urged that the plea cf legitimation was 
never mentioned in the Court below and 
that Fateh Muhammad’s ease reposed upon 
a definite marriage on a definite date, that the 
alleged marriage has been disproved and 
that sonsequently the rule of Muhammadan 
Law upon whieh the appellants rely has 
no application. In our opinion, the appeal 
must fail onthe finding of fact of the Court 
below that the marriagein 1593 bas been 
disproved, for no marriege other than that 
in 1893 has heen alleged. The rule of 
recognition permitted by Muhammadan Law: 
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applies only when the alleged marriage is 
unsertain, that is, not proved, but no benefit 
ean be derived from it when it is found 
as a fact that the alleged marriage did 
not take placa. 

For these reasons we hold that the recogni- 
tion by Fateh Muhammad that the appellants 
are his sons does not legitimate them, and, 
therefore, they cannot stand in the way of 
Fateh Muhammad alras Gurbakhsh Singh's 
collaterals. We ascordingly dismiss the 
appesl with costs and remand the ease to 
the First Court for a decision on the issues 
that remain. 


hK Appeal dismissed, 


ALLAHABAD HIGH COURT. 
~ Sxcon» Orvis Arrear No. 196 or 1921. 
May 16, 1922. 

Present — Mr. Justice Ryves and 

Mr, Justise Stuart. 
DEBI PRASAD-—PzaINTIFER— 
APPELLART 
Versus 
Musammat GUJAR AND OTHSRS— 


. Derz8DANTa— Bn8PONDENTS, 
.— Limitation Act (IX of 1908), Sch. I, Art, 130— 
Tenant holding over—Adverse possession — Landlord, 
suit for possession by— Limitation, 


A tenant who holds over cannot set up adverse 
title to the landlord, nevertheless under Art. 139 of 
Sch. I to the -Limitation Act, the latter can only 
recover possession if he sues within 12 years. 


Seeond appeal from a decree of the 


Distriet Judge, Benares, 


Mr, Badri Narain, for the Appellant, 

Dr. S. M. Sulaiman and Mr. Haribans 
Sakat, for the Respondents. 

JUDGMENT,—The plaintiff sued to ejcet 
the defendants as his tenants on the allegation 
that the plaintiff is a transferee of one 
Mohammsd Sadia. Mohammad Sadiq had 
leased the premises to Rajjab for one year in 
1865. On the expiry of the year, Rajjab 
held over, and it is found that bis beir, 
Musammat Gujar, has been in possession ever 
pince the death of her father and that they 
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ire held the premises between them since 
866. 

Both the Courts below have dismissed the 
suit as barred by limitation and it seems- 
to us rightly; while it is quite true that a 
tenant who holds over sannot set up an 
adverse title to the landlord, nevertheless 
it sema to us that Art, 139 of tke First. 
Schedule of tbe Indian Limitation Act 
provides that the landlord ean only resover 
possession if he sues within 12 years. In 
this ease it is quite obvious that Mohammad 
Sadiq could not have ejested the defendants 
after 1878. He eould not give his transferee 
a better title than he himself had. 

The result is thatthe appeal fails and is 
dismissed with sosts. 

N, E. 

Appeal dismisted. 


LAHORE HIGH OOURT. 
Civin Revision Peririon No. 30 or i922, 
May 13,:922, a. 

Present ;—Mr. Justice Harrison. 
SUKHA NAND AND OTHERS— Derenpaxts— 
PETITIONERS 
: versus i 
Joint Snor or BEHARI RAM ISHAR DAS 


= PLAINTIFFR— R ESPON DENTS, 
Civil Procedure Code (Act V of 1908), O. XXX, r. 1, 
O. XXXI, r. 1—Suit against firm—Minor member— 
Arbitration—Sanction of Court. 


Where a suit is brought against a firm the mere 
fact that one of the members of the firm is a. minor 
would not bring the suit within the purview of O, 
XXXII of the Civil Procedure Code. . The sanction of 
the Court, therefore, is not required when such’ a suit 
ig referred to arbitration to validate the reference. 


Petition, under seetion 44 of Ast VI of 
1918, for revision of the order of tbe 
Subordinate Judge, Multan, dated" tho 3:st 
Ostober 1921, 

Lala Hargopal, for the Petilioners. 

Lala Jagan Nath, for the Respondents. 

JUDGMENT.—1n this case tha plaint- 
if firm sued the defendant firm to resover 
Rs. 2,100, The ease was referred to arbitra. 
tion, and the arbitrator gave an award 
in favour of the plaintiff firm fop 
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Re. 1,437, After the award had been 
given .one Sukhanand, a member of the 
defendant firm, objected, inter alia, that 
there was a minor member of the firm 
who had not been spesifisally impleaded or 
personally served, and that, therefore, the 
award was bad. A deeree was eventually 
given inthe terms of the award and an 
applieation for revision has now been 
presented by all four members of the 
firm inclnding the minor, and the only 
point argued at the hearing is that the 
existense of the minor rendered it nesesrary 
for the Court to givespesial assent under 
O. XXXII, r. 7 to the reference to 
arbitration although kis ezistenee was not 
disclosed until after the award had been 
given, 

There would be some foree in this sonten- 
tion had tbe minor been implerded as 
such. The svit, however, was brought 
against the firm, and the mere faet that 
there is a minor member of tbe firm, doces 
not bring the suit, in my opinion, within 
the purview of O. XXX!I, The prosedure 
has bsen purfectly regular and no reason 
having keen shown for interfererc3 on 


revision, I dismiss the applieation with 
sosis, _ 
Z. K, GW. 0, À, 


Application dismissed, 


^— 


LAHORE HIGH COURT. 
Orviz Revision Purition No, 613 or 1921. 
February 8, 1922, 
Present ; — Mr. Justice LeRoasignol. 
SARDAR KHAN—Jvpement DEBTOR— 
PETITIONER 
versus 
FATEH DIN—Decurz-Horpes— 
RESPONDEAT, 
Civil Procedure Code (Act V of 1908), s, “7 


. Execution of decree—Stay of execution by Trial Court 


All questions that determine the rights and lig- 
bilities of the partiesin the matter of the execution of 
a decree are appealatile. 

An order of the Trial Court directing stay of 
execution is a question relating to execution and is 
appealable, 
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Petition, under sestion 44 of Act VI of 
1918 forrevision ofthe order of the District 
Judge, Gojranwala, dated the 27th June 
1921, reversing that of the Subordinate 
Judge, Sesond Class, Gujranwala, dated the 
7th April 1921, 

Lala Tiraih Ram and Mr, B. N. Kapur, for 
the Petitioner. 

Kanwar Dalip Singh, for the Respondent, 

JUDGMENT —The only question argued 
in thia ease is that the lower Appellate Court 
had no jurisdiction to hear an appeal trom 
the order of the Trial Court staying execu- 
tion, 

On the merita the lower Appellate Court's 
order is perfectly just and reasonable. On 
the law point, there is some sor fliet of view, 
bnt there is authority on both sides, 

In my opinion, specifis referenee to stay 
of exeeution in sestion 47 of the Code was 
rendered unnesessary by the alteration of the 
opening worda of the cection as sompared 
with seetion 244 of the old Code. 

- Under the present law, all questions with» 
ont exception, i.e, all questions which 
determine the rights and liabilities of the 
parties in the m»tter of the execution of the 
decree are appealable. 

Now, desision that execution shall not 
take place does determine a right for the tima 
being and may have very far reaching 
results. 

Stay of execution is a question relating 
to execution ; it stops exesution deed. 

I dismiss the petition with costs. 


Z, X. Petition dtymisees, 


LAHORE HIGH COURT, 
SECOND Civi, APPEAL, No, 2602 or 1918, 
April 29, 19223, e 
Present: —Justioe Sir Shadi Lal, Kr., 
Chief Justice, and Mr. Justies 
Abdul Qadir. 
SARUP SINGH—~Derzxpanr— 
APPELLANT 
versus 

KHEMAN AND OTHE&8-—PELAISTIFFA AND 


DEFENDANTS —- RESPONDENTS. 
l Punjab Courts Act (VI of 1918), 8.41 ( 3) —Grazing 
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OFFICIAL RECEIVER, TRIOHINOPOLY V, LAKSHMAN AIYÀR. 


vights— Question of -custom—Appeal, 
Jicate, 


À question relating to grazing rights olaimed by 
the tenants of a village over the shamilat area cf the 
village by virtue of custom is a question of custom 
and cannot be agitated in second.appeal without a 
certificate, . 

Nanda v. Jai Chand, 40 Ind, Cas, 184; 85 P. W, R. 
1917, relied upon, 

Second appeal from the deeree of the 
Distrie& Judge, Hoshiarpur, dated the 5th 
June 1918, affirming that of the Subordinate 
Judge, Second Class, Hoshiarpur, dated the 
8rd Mareh 1916. 

Lala Nanwa Mal for Lala Fakir Ohand, for 
the Appellant. 

Mr, Devt Das, for the Respondents, 


JUDGMENT.—Kheman and others, plaint» 
diffs, residents of Nangal Kalan in the 
‘Hoshiarpur Distrist, who are tenants in the 
village, brought a suit for an injunetion to 
prevent Sarup Singh, defendant No, 1, who 
is one of the proprietors having a share in the 
shamelat, from enclosing an area of 92 kanals, 
2 marlas over which they claim to have a 
right to graze their sattle, The Trial Court 
granted the injunetion prayed for and on 
appeal by defendant No. 1, the decree of the 
‘Trial Court wan confirmed, Sarap Singh has 
now «omo up to thia Court in second appeal 
and -we have heard Lala Nanwa Mal on 
his behalf and Lala Devi Das for the re. 
spondents, 


A preliminary objection is raised by Lala 
Devi Das that the question as to the rights of 
grazing is one of custom and sannot be gone 
into in seeond appeal without a certifiaate. 
-The learned District Judge haa relied on the 
wajib-ul dare whieh gives the plaintiffs the 
right cf grazing over the whole of the 
shamtlat of whieh the plot in dispute is a 
part. He finds that this area fell to the lot 
of Sarup Singh by partition among the threa 
then existing proprietors in 1677, and tkat 
‘the land hss since continued 1o be entered in 
the revenhe pap-rs as uncoltivated and 
graz ng rights have never been obstrasted by 
the defendant appellant till reeently. He 
finds that the appellant’ has never enjoyed 
effective and exslusive possession of the plot 
whieh had fallen to his share and the first time 
when he elaimed exclusive possession was in 
1913-14. Lala Devi Das refers to paragraph 
220 of Rattigan’s Digest of Customary Law, 

th Edition, to show that grazing rights are 


second — Cert <» 


granted by cuatom to tenants as a body. He 
also refers bo a deeision of the Punjab Chief 
Court, published as Nanda v, Jat Ohand (1) 
in whish it was held that the rights of 
grazing being based on eustom and there being 
no eertificate a seeond appeal eonld not be 
entertained. We think that there is force 
in this objection and this appeal cannot be 
heard for want ofa certificate. 1t may be 
added that on merits also this appeal is 
bound to fail, besause it is seoncluded by 
findings of faet, whieh have been referred to 
&bove, and whieh cannot be questioned in 
second appeal. 
We dismiss this appeal with eosta. 


Ze E, Appeal dismissed, 


(1) 40 Ind. Cas, 184; 85 P, W.R, 1017. 


MADRAS HIGH COURT, 
ÁPPEAL AGAINST Onpx« No. 220 or 1920, 
January 24, 1921. . 
Present — Mr, Justica Sadasiva Aiyar and 
S Mr. Justiee Napier, ` 
Tar OFFIOIAL RECEIVER, TRICHINO. 
POLY-—AP»PPELLANT 
vertus 
LAKSHMAN AlYAR—Responpent. 
Transler of Property Act (IV of 1882), ss. 54, 184— 


Assignment of mortgage~= Absence of statutory fore 
malities, effect of. 


A mortgage-debt cannot be trented as validly 
transferred if the conditions imposed by the Statute 
Law, è e, section 63 of the Transfer of Froperty Act, 
as requisite for the valid transfer of the mortgage 
security, are not complied with, [p. 758, ool £] 

Perumal Ammal v. Perumal Naicker, 6L Ind. Cas, r 
44 M. 196, followed. e 

Appeal against an order of the Distrist 
Court, Triehiropoly, dated' the 31st; March 
1920, in Civil Miseellaneona Petition No. | 
i of 1919, in I. P. Nos, 5, G and 10 of 

918. = 


Mr. 0. S. Venkatachartar, for the Appel. 


lant. 
Mr. S. Doratsaxamy Aiyar, for the Ray 


8pondent, 


Vel, LXVI) 

GRULAM RASUL U. RAMZAN BIBT, 
JUDGMENT. 

SabiBIva ÀiYaR, J.—I am slear that by 
he amendment made in the definition of 
‘actionable claim" in the Transfer of 
Property Aci in 1900, the Legislature 
intended that when money is borrowed on 
mortgage of  immoveable property, the 
creation of the security on the immoveables 
should be treated as material part of the 
mortgage transaction and that the mortgage: 
debt should not be treated as validly 
transferred if the tonditions imposed by 
the Siatute Law as requisite for the valid 
transfer of the seeurity have not been 
' complied with, I think that the latest 
pronouncement of the learned Chief Justices 
in Perumal Ammal v. Perumal Naicker (1) 
supports my above view. 

The result is that the appeal has to be 
allowed and the respondent eould bà treated 
only as an ordinary creditor and not a 
assured creditor, The respondent will pay 
the appellants’ costs in both Courts, 

NAPIER, J.—I agrae. 

The morigage-debt has not been legally 
assigned as correstly stated by the Distriet 
Judge. Section 134 of the Transfer of 
Property Aet has no applieation nor ean 
any prinaeiple embodied therein ba applied 
against the other provisions of the Transfer 
of Property Ast. 

The eppeal is allowed with costs here 
and in the Court below. 

M, C. P. 

Appeal allowed. 


(1) 61 Ind, Cas. 451; 40 M, L, J, 25; 13 L. W, 09; 


LAHORE HIGH COURT. 
Civi, Reviston Petition No. 20 or 
1922. 
April 1, 1922. 
Present:-—Mr. Justise Abdul Qadir. 
e GHULAM RASUL AND OTHERS— 
DEFENDANTS —PxrTiTIOXERS 
terus 
Musammat RAMZAN BIBI—PrAINTIFE— 
RaetPOXRDENT. 
Civil Procedure Code (Act V of 1808), s. 115, O. 
f. r. 1 (2)--Order permitting withdrawal of suit 
wer 181010 
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The High Court has jurisdiction to interfere in- 
revision With an order under O. XXIII, r, 1 (2) of 
the Civil Procedure Code permitting the withdrawal 
of a suit, on the ground thatthe order was improp- 
erly made. 

Jhunkw Lal v, Bisheshar Das, 40 Ind. Oas. 71; 40 A. 
612: 16 A. L. J. 495, dissented from. 

Nathuni Ram v, Sheo Koer, 46 Ind. Cas. 179; 6 P. L. 
W. 104; (1918) Pat, 220; 3 P. L. J, 460, Uchant Ahir 
v. Basawan Ahir, 61 Ind. Cas 639; 6 P. L. J. 112; 2 
P. L. T. 634, Munna Lal v. Ohhabil Das, 46 Ind. Cas, 
18); 117 P. W. R, 1918, relied upon. 


Petition, under aection 44, Ast IX of 1919, 
for revision of an order of the Subordinate 
Judge, Sesond Class, Gujranwala, dated the 
14th November 1921. 

Saiyed Mohsin Shah, for the Appellant, 

Mr. Zafarulla Khan, for the Respondent, 


JUDGMENT.—In a snit by Mwammit 
Ramzan Bibi against Ghulam Rasul, ete., 
whish was instituted on the 12th Octobar 
1920, an order was passed by a Subordinate 
Judge, Sesond Olass, Gujranwala, on the 
14th November 1929, allowing the plaintitf 
to withdraw hor suit with liberty to 
institate a fresh suit, if nesessary. Thera 
was nothing in that order to show that 
the rejuirements of QO. XXIII, r. 1 
(2) were fulfilled or that there were any 
grounds for allowing the plaintiff to institute 
a fresh suit, Thongh that order refers 
to a deed of withdrawal, there appears to 
be none on the record and the order iain 
all probability granted on the oral suggestion 
of the Pleader for the plaintiff, The 
defendants have some up to this Oourt in 
revision on the ground that ithe Court 
below asted illegally or with material 
irregularity in allowing the plaintiff to 
withdraw her suit with liberty to bring a 
fresh suit without there being any justifica. 
tion for the order passed, 

Mr, Zafarulla Khan, who appears for the 
respondent, raises a preliminary  qaestioa 
whether any revision lies againat an order 
of this nature, He refers to Jhuyku Luly, 
Bisheshar Das (1) where it was held by the 
Allahabad High Court that as the Oourt 
below had  jurisdistion to pass even a 
wrong order, an order under O, XXIII, 
(1) (2) sould not be interfered with in revision 
on the ground that it was erroneous, Bat 
Mr, Mohsin Shah drawa my attention to 
saveral other decisions in whish a contrary 


(1) 46 Ind, Ons, 71; 40 A. 012; 16 A, Le J, 409 
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view has been held. Nathunt Ram v. &hso 
Koer (2) and Uchant Ahir v. Basawan Ahir (3) 
are desisions of the Patna High Court in 
which the learned Judges of that Court 
have interfered with an order under 
O. XXIII, r, 1 (2) onthe ground that the 
order was improperly made and wonld 
prejudice the defendant. I am alao referred 
to e decision of the Punjab Chief Court, 
Munna Laly. Ohhabil Das (4), whioh held that 
& revision cid lie in a similar ‘ease, L do 
not think, therefore, that the preliminary 
objestion of Mr, Zafarulla Khan oan prevail. 
As he himself admite, on the merita he 
eannot defend the action of the Court in any 
way. 1l do not think there was any ground, 
not to speak of'a snffisient ground, for 
allowing the plaintiff to irstitute a fresh 
suit after withdrawing the existing one. 
The order, dated the 14th November is, 
therefore, set aside and it is dirested that 
the suit should proseed on the merits and be 
disposed of aeeording to law, the proceedings 
to be resumed from ihe stage at whieh the 
order now «ancelled was passed, 

Pleader’s fee in this Court Re. 16. 

Z. Ky 

: Appeal diimissed. 


(2) 46 Ind, Oas, 179; 5 P. L, W. 104; (1918) Pat. 
220; 8 P. L. J, 460, 


(3) 0L Ind, Cas, 639; 6 P. L. Je 113; 2 P. L, T 684. 
(4) 46 Ind. Cas, 181; 117 P. W, R- 1918, 


PRIVY: COUNCIL, 
APPEAL FROM THE Mapras Hran Covmr. 
. dune 2, 1921, 

Fretent:— Viscount Haldane, Lcrd 
Atkinson and Sir Jobn Edge. 
AMBA alias PADMAVATHI-— APPELLANT 
torus 
SHRINIVASA KAMATHI— RrsroknguT, 


Registration Act (III of 1577), ss. 8, 84— Hindu 
married woman— Minor-— Father, if "representative, 
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The father of a Hindu minor girl ceases to be her 
natural guardian on her marriage and if he has not 
been &ppointed her legal guardian, he is not her 
representative within the meaning of section 8 of 
the Registration Act, (p. 757, col. 2.] 


Appeal from the judgment and decree 
of the Madras High Oourt (Abdur Rahim and 
Oldfield, JJ.) dated the 28th Novemb:r 1917, 
in Appeal Suit No. 24 of 1916 reported aa 
44 Ind, Oas, 483, confirming a decrae of the 
Court of the Subordinate Judge, Sonth 
Kanara, in Original Suit No. 73 of 1914, 


Mr, Kenworthy Brown, for the Appellant. 

Mr. De Gruyther, K. O, and Mr, K. Y. D 
JNarasimham, fcr the Respondent. 

JUDGMENT, 

Lo&gb Atgingon.—The appellant, who sues 
in forma pauperis, is a mincr ard the reecnd 
wife of the respondent, She was aleoithe 
niece of one Krishna Kamathi, deeeaced, a 
man of considerable property, who died on 
the 14th April 1909. Ihe respondent is the 
adopted son of this same Krishna Kamathi. 
The case made by the plaintiff was that 
Krisbna Kamathi being anxious thas his 
line should ke fergetuated, pressed the 
respondent who was much attached to his 
first wife to marry the appellant, then a 
girl only eleven years of age, that the 
respondent reluetantly consented to do so, 
and that the marriage accordingly took place 
upon the 9th Marsh 1908. 

It was alleged to be the «ustom when 
these ehild marriages take place that the 
wife is not bronght to reside in ker husband's 
home till she has reached the age of puberty. 
However that may be, the respondent did 
nof bring this wife of his to his home ard 
in other respects was alleged to have treated 
her in a way of which Krishna Kamathi 
so Blrongly disapproved that he beeame 
somewhat incensed against his adopted son. - 
He was the manager of the family prop- 
erty, and, although advansed in years, was 
admittedly an intelligent man? who man. 
aged this property well and looked after 
all legal matters, sush as the ' institution 
of suite, ete. On ihe 30th April 1908 
Krishna Kamathi wrote to the respondent 
a letter,in which he stated that the latter 
had recently besome disobedient to him 
and had disregarded bim, that it appeard 
to him the respondent would behave in ` 
the same manner in future, that it did not 
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appear to him, ‘Krishna, proper to live with 
the respondent hereafter as a member of 
an undivided family, and that he had divided 
the moveable and immoveable family’ prop. 
erty into two equal parts, had prepared 
four lists thereof, and proposed to divide it 
between himself and his scn, in the eomplient- 
ed manner set ont in this letter, The 
respondent, in answer to this letter, wrote to 
his adoptive father a letter bearing date 
30th May 1908, in whieh, after defending 
himself against the ascnsations made against 
him, he suggested that relatives for interest- 
ed motives had poisoned hie father’s mind 
against him, begged of the father not to 
break up the joint family and divida the 
family property, but stated that if his 
father had made up his mind to do so 
he was ready to take as his share of it the 
property mentioned in List No. 2. 


Krishna Kamathi, in pursuance of the 
resolution he had formed, employed two 
Pleaders to draw up for him two deeds, 
dated respestively the 19th and 23rd May 
1908, The first is à partition desd between 
him and his son, the respondent, in 
which he again sets forth the charges 
against the latter, as he had already done 
in the letter already referred to, stating 
that he had separated and delivered to his 
son the property in the aforesaid List No. 
2, which the latter had ascepted, and 
provided he, the respondent, should enjoy 
the immoveable and moveable propsriy 
mentioned in that list from generation to 
generation, he paying the Sirear Terva and 
by the entry of Kudthala in his, the respond- 
ent’s name. The sesond deed is a dead 
of gift to the appellant, his niese, by which, 
after rasiting that he had effasted a partition 
between himself and his son, of tha moveabla 
and immoveable property, he, Krishna, out 
of the.parb of the same whieh fell to his 
share, had made fo his niecs of his own 
free will, besauss of the love be had for 
her, a gift of the moveable and immoveable 
“property deseribed in a sehedale attashed 
thereto and estimated to be of ‘the value 
of Rs, 15,090. . This'deed contains tho follow- 
ing passage :— 

Though I have given up to you just now 
the full right of the undermantioned property, 
still as you are now a minor and unable to look 
to the management of the property, I shall 
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look after the management of the property as 
your trustee till you besome a major, and I 
shall myself take the rise and cash amount 
settled to be paid by you eash year for my 
and my wife's maintenanee and keeps regular 
account and spend the amount neeessary for 
the due performanee of the Mana Mariyade 
pertaining to this property and pay the 
remaiping meane profits to you as soon as you 
become a major, or I shall get a doeument 
executed in your name for such an amount on 
the safe security of immoveable property and 
deliver the said dosument to you.” 


Both thess deeds were executed by 
Krishna Kamathi alone. Neither the appel- 
lant ‘nor her father executed them, 


Onthe Ist June 1908, Krishna Kamathi 
duly presented both these deeda at the 
offise of the Sub-Registrar of Vittal for 
registration. Registration, however, did 
not take plaoe owirg to some question 
as to the amount of stamp-daty leviable. 
This involved a referenee to the Registrar 
of the distriet, whieh eansed delay. The 
deeds meanwhile remained with the Sab- 
Registrar, The respondent having in the 
meantime learned that his father had pra- 
seated these deeds for registration, requested 
him toobtain a return of them, and the 
latter acsordingly, on the 5th June 1908, 
presented a petition to the Sub-Hsgistrar 
praying for a return of the two deeds 
without their being registered. On the 
9th June 1908 Krishna andthe respondent 
entered into an agreement (Takanamn) to tha 
effect that during their lifetime they would 
not partition the family property, This 
agresment was duly registered thrae days 
later, namely, on the 12th June 1908. On 
10th June 1908, Ramayya Shanbhogue, tke 
father of the appellant, presented on her 
behalf a petition to the said Sub-Registrar 
objesting to the return to Krishna of the 
two deeds aforesaid until they had been 
registered, and informing this offisial 
of Lis, the  petitioner'a intention to 
institute a suit toseeure their compulsory 
registraticn, 

In answer to this petition the Registrar, 
on the 19th: October 1908, informed the 
petitioner that the two before-mentioned deeds 
would be returned to the presentant, 
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Krishna Kamathi, by the Sub-Registrar of 
Vittal unless ` the claimant under the deed 
of gift obained an injunation order of a 
eompetent Court against their return within 
one month from the receipt of this notic. 
Accordingly the minor, Amba Bai, by her 
father as next friend, instituted a suit 
(No. 44 of 1908) against Krishna Kamathi 
and her husband to obtain tbe suggested 
relief. The Ist defendant,: Krishna, then 
filed a long written statement whieh is 
significant in its terms. After admitting 


thathe had exesuted the two deeds and 


had presented them for registration, and after 
stating that his adopted son left his own 
house and went to reside in the house of 
hia father-in-law at Mangalore for many 
days, he alleged that Ramayya Shan- 
bhogue, taking advantage of his, Krishna’s, 
old age, disease and helpless eonditior, 
had represented to him that the sondust 
of his mon, the 2nd defendant, amounted 
io deliberate disobedienee and toa disregard 
of his, Krishna's, eomforts; that bis said 
eon intended to abandon him altogether, 
and if necessary to marry a third girl or to 
himself adopt a son; that by these fraudulent 
misrepresentations the plaintiff, Amba Bai’s 
father, had prevailed upon him, Krishna, 
to consent to a partition of his property and 
to make a provision for this girl, his niece, 
out of his own share; that in this "way the 
two deeds in question were by fraud, mis- 
representation and undue iníluenee, procured 
from him, an old man struck with diseage. He 
further-alleged that he only bacame aware of 
the effeet of the two deeds after he had pre. 
sented them for registration and, therefore, 
was entitled to have them returned to him 
unregistered. And he made the point that 
the plaintiff, not being a party to the deed of 
partition, had no right to maintain a suit for 
its registration under the Registration Act, 
It elearly appears from these statements that 
Krishna Kamathi thus early elearly made 
the case afterwards strenuously insisted upon 
that the plaintiff’s father, for the purpose of 
prosuring for his daughter the benefis con- 
ferred upon her by the two before. mentioned 
deeds, exercised upon Krishna undue influ. 
ence by the insidious method of poisoning his 
mind against his adopted son, This suit was 
dismissed as against Shrinivara, the appel. 
lant/s husband, but compromised as between 
ber father on ber behalf, and her uncle 
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Krishna. Thea terms of tha sompromise were 
embodied ina dead dated the 29th March 
1909, styled in the prossedings the deed of 
rectification. By this deed it was provided 
that Krishna would sonsent and thereby did 
o»nsent tothe registration of the two deeds 
dated 19th May 1908 and 23rd May, 1908, 
respectively,and further that the appellant 
should enjoy the partitioned property subject 
to sertain amendments and conditions therein 
set out. These alterations and canditions 
seriously modified and diminished the pro- 
vision made for Amba Bai by the deed of 
gift of the 49th May, 1908. For instanse, it 
burdens the property given to her by the 
latter instrument with a liability to pay 
Rs, 860 annually to Krishna’s wife, Davi, 
Though providing that he, Krishna, should 


aeontinue to be her trustee till her majority, 


it provides that owing to his ill-health her 
father should manage the property given to 
her on her behalf, It further provided that 
though the. property given to her by the 
deed of gift was to be enjoyed by her 
from generation to generation, if she and 
her husband eame together and lived 
amiseably, and had children, the property 
was to be enjoyed on that line in sucess- 
sion; but that if she should have no 
shildren, and her Savathe (eo-wife) should 
have children, this property should be 
enjoyed by the latter's dessendants after her, 
Amba’s death. Numerous provisions are, in 
addition, introduaed in reference to adoption 
contingent on the many everts named, and 
then the important provision is introdused 
that Amba should have no right to alienate 
the properties given to her in avy manner 
while she behaved herself according to the 
conditions contained in the desd, This deed 
was executed by Krishna Kamathi in the 
presence of many witneases. It was not 
executed by Amba Bai nor. by her father, 
Ramayya Shanbhogue, nor by her husband, 
the respondent. Ib is obyious that it super- 
sedes the deed of gift of the 29th May 1908. 
Its aim, objeet and effect are substantially 
different, A decree by sonsent was accordingly 
made in the compromised suit on the 3ist 
Marsh 1909 in which, after reciting at 
length the effest of the eompromise, it was 
ordered and desreed "that the partition. deed 
of the 19th May 1908 and the gift deed of 
the ‘3rd May 1908 in dispute be returned to 
the plaintiffs noxt friond for presentation 
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"before the Sub-Registrar of Vittal, that tha 
Sub-Registrar do register them if they ke 


‘duly presented before him for registration 
within thirty days from this date.” 


~. The deed of the 29th Mareh 1909 was 
duly registered, The two deeds of the 19th 


and 23rd May 1908 were returned to the- 


appellant’s father and on the l4ih April 

1909, the day upon which Krishna Kamathi 

died, were presented by the appellant’s father 
to the Sub- Registrar and registered, 


. Thesuit out of which this appeal has arisen 
was, on the 17th August 1914 brought by 
the appellant, ening in forma pauperis by her 
father as her next friend, to resover from her 
husband poseession of the property given to 
. her by the deed of gift of the 29th May 1908, 
On the 26th November the defendant filed a 
written atatement in the suit in which the 
main defences relied upon were (1) that the 
exeeution of these two deeds of May 1908 
was procured by the misrepresentation, fraud 
and undue influenee of the father of the 
plaintif upon Krishna Kamathi, by whish 
the mind of the latter was poisoned against 
the respondent and the said deeds were, 
therefore, inoperative and unenforseable 
and not binding upon him; (2) that the 
eompromise of the Suit No. 44 of 1908, and 
the exesution of the deed of the 29th 
March 1909, respestively, were institut- 
ed and procured by similar means, and that 
the decree made in said suit was void and 
of no effest; (3) that the deed of gift of the 
29th May 1908 was cancelled. and annoll. 
ed by the execution of this restification deed; 
and (4) that the registration of the two deeds 
of May 1908 was invalid and ineffestive under 
the provisions of the Registration Ast, and 
was, therefore, void ab into, 


The Subordinate Judge found-(1) that 
the two deeds of May 1908 were procured 
by undue‘influenee by the appellant’s father 
‘exersised upon the respondent's aged father, 
and were, therefore, void ; (2) that the agree- 
ment of the 9th June 1908 entered into 
between the respondent and his father was 
““ valid, that the deed of rectifieation was, there- 
fore, invalid and void, that, therefore, the 
appellant was not entitled to resover posses- 
sion of the properties mentioned in the 
plaint; and (3) that the two deeds of May 
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1908 wera validly registered. He lin the 
result dismissed the plaintiff’s suit with 
oast. On the appeal from thia deeree to 
the High Court of Madras, Abdur Rahim, 
J,, coneurred with the Subordinate Judge'a 
finding that the two last mentioned deeds 
upon which the appellant’s ease rested, had 
been obtained by the undae inflaensa of tha 
appellant’sfather. Also that the two desds 
were repudiated by Krishna Kamathi bsfora 
they were registered, and that they wera 
not properly presented for registration and 
were not validly registered. 


Oldfield, J., differed from his eolleague 
on the question of the procurement of these 
desds by the exersise of undue influence on 
Krishna Kamathi, but agreed with him in 
the view that Krishna had the right to 
revoke the deed of gift of the 23rd May 
1908 and had revoked if, and both of these 
learned Judges held that under the provi. 
sion ofthe 32nd section of the Registration 


„Aet the two deeds of May 1908 were not 


validly registered. They aeeordiogly affirmed 
the judgment of the Subordinate Judge, 


Their Lordships do not think it neseg- 
sary to pronounse any decision on the ques. 
tion upon which these two learned Judges 
differed. It was not and is not disputed 
that these two deeds cannot be given in 
evidenee or enforced if they have not been 
duly registered. Their Lordships are clearly 
of opinion that as the appellant was not 
only a minor but a married woman, her 
father had eessed to be her natural guardian, 
and had never been appointed her legal 
guardian, and was not, therefore, her assignee 
or representative within the meaning of 
sestion 3 of the Registration Aet, 1877. He 
was notan executart of the said deads or either 


- of them; neither was within the meaning 


of seetion 34 of that Aet the representative, 
assign or agent duly authorised on the behalf 
of Krishna Kamathi, deseased? the only 
execatant. The presentation by him of the 
two deeds for registration was in direct son- 
flict with the express provisions of this 84th 
sostion. The deeds wera sonsequently never 
legally registered. The registration of them 
whieh was prosured was illegal, invalid and 
a nullity; and if that be so, as iu their Lord. 
ships’ opinion it must be held to bae, it ia 
not disputed that the deeds wonld be void 
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and unenforoeable, and this apart altogether 

from the question whether they have not 

been impliedly revoked by the agreement 

dated the 9th of June 1908 entered into 

between Krishna Kamathi and the respond- 


ext and duly registered by the former on 
the 12th of June 1908. It is, therefore, 


unnecessary for their Lordshigs to expressly - 


deside this latter question. ‘hey are of 
opinicn that owing to the invalidity of the 
registration cf the two deeds ef May 1908 
the appeal faila and must be dismissed, and 
they will humbly advise His Majesty aceord- 
ingly. 
N. K. 
Appeal dismissed. 


Solicitor for the Appellant.—Mr. Douglas 
Grant. 

Solieitor fcr the Respondent.—Mr. H, 8. L 
Pelak, i 


MADRAS HIGH COURT. 
lO1vin, APPRAL No. 324 or 1920. 
April 26, 1921. 

Fresent : —Mr, Justios Sadasiva Aiyar. 
and Mr. Justiee Spencer. 
DOORVAS J. SUBBAYYAR AND ANOTHER 

— APPELLANTS 
e tersus 
Tar Firu or K. M, BUBBARAY ALUA 
: IYER any Sos, MADURA, sy MANAGING 
AaxzxT, K. M. S. R. KUPPUSWAMI IYER 
— RESPONDRNT*, 
Evidence Act'(1 of 1872), 9. 92—Uncouditional pro- 
mise to pay— Oral agreement, calculated to make st 
conditional, admissibility of. 


Where there is &n absolute, unconditional promise 
to pay a certain amount as liquidated damages, oral 
evidence of a contemporaneous agreement which has 
the effect of making it conditional and defeasible, ig 
inadmissible. (p. 760, col. 1.] 

Metabhoy Mulla Essabhoy v. Mulji Haridas, 29 Ind. 

18 ALS 529; 190, W. N. 713; 21 0. L. d. 507; 17 


be 
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Bom. L. R, 460; 2 I, W. 524; (1915) M. W. N. 522%. 
421. A. 103 and Hitchings and Choulthurst Co, v, 
Northern Leather Co, of America, 11914) 8 K. B. 
907; 88 L.J K B. 1819; 20 Com. Cas, 25; 80 T, L.R. 
088, referred to, 


Ramjibun Serowgy v. Oghore Nath Chatterjee, 26 O. 
401: 2 0. W. N. 188; 18 Ind. Deo. iN, 8.) 206, . 
explained. 

Gosett Subba Rao v. Varigonda Narasimham, 27 M, 
808, Jnanendra Mohan Chowdhury v. Gopal Das 
Chowdhury, 8 O. W, N. 923; 81 C. 1026, Ramla 
Bakai v. Nandan Mian, 2 Ind. Cas. 18; 11 O. Ln 
J. 89, Jugtanund Misser v, Nerghan Singh, 6 O., 433; 7 
O. L. R. 847; 8 Ind. Dec, (x.s.) 282, distinguished, 


Appeal against a decree of the Covrt of tho 
Subordinate Judge, Madura, in Original Snit 
No. 66 of 1919, i 


FAOTS appear from the judgment. . 


Mr. 0, V. Anantha Krishna Atyar, for the 
Appellants,—The oral agreement as to the 
effest of the eaneellation of the eontrack by 
the Mills should vot have been exeluded, 
It was an independent agreement and related 
toa matter on whieh the origina] agreement, 
Exhibit A, was silent. It neither eontracted 
nór varled from the terms of Exhibit A; 
Réferanse was made to Goseti Subba Row v. 
Varigonda Narasimham (1), Jnanendra Mohan 
Ohowdhury v, Gopal Das Ohowdhury (2), 
Kamla Sahet wv, Nandan Mion (8) and 
Jugtanund Misser v. Nerghan Singh (4). 


Mr. V. V. Sreenivasa Aigangar, (with bim 
Mr. T. Krishnasawmy Aiyongar), for the 
Respondent.— The oral evidenee of the 
contemporareone - agreement is inadmissible, 
The damages were fixed by the parties at 
Re. 5,000 and ihe appellants undertook nn. 
sonditionally to pay it. The effect of letting 
in the alleged agreement of the respondent 
with the Mills wonld be to make the written 
agreement, Exhibit A, defeasible. The 
finality of the original agreement would he 
impaired. See Hitchings and Coulilurst Oo, 
v. Northern Leather Oo. of America (5), 


(1) 27 M. 868, . 
(2) 8 C. W. N. 923; 81 C. 1098. 
"d 6 C.483; 7 C. L, R. 847; 8 Ind, Dec, (x, s.) 
(5) (1914) 3 K. B. 907, SEL, J, K, B, 1819, 20 
Com, Cas, 25; 80 T, Ly B- 688, 


Yal, Ja XVI 11) , 
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JUDGMENT, 
. Seexosr, J.— The appellants, who belong to 
a trading family, sontraeted to purahase from 
the respondents, a similar firm, 50 bales of 
yarn manufactured by the Madura Mills and 
aetually took delivery of 6 bales, 
a fallin prices in the market the appellants 
were unwilling to reogive the remaining 44 
bales on the terms agreed upon. The 
aontraet wes thereupon caneelled nn the 
eondition that appellants paid’ Ra. 5,000 to 
the respondents to make good their losses 
"pon their eoníract with the Mills. These 
Rs. 5,000 were ineluded ina larger sam of 
Rs, 10,800 which represented the aggregate 
" amount found to be owing by the appellants 
to the respondents on a settlement of aceounts 
made on February 2nd, 1919, and an unsondi- 
tional promize to pay Rs. 10,800 to respond- 
ants’ order on demand was. written in the 
appellant’s ledger, (Exhibit A), kept by the 
respondents and was signed by the appellants, 

At the trial in the Sub.Court the appellants 
sought to prove by oral evidense that there 
was a contemporaneous agreement, that, in the 
event of the Mills consenting, to eancel their 
sontraet with the respondents, the appellants 
should ba excused from their líabilily to pay 
Rs. 5,000 to the respondents. 

The Subordinate J udge refused to admit 
gach evidenee, bolding that to do so would be 
tantamount to admitting parol evidense of an 
agreemént in defeasanea of the written 


soutract contained in Exhibit which was an- 


unsondifional contract to pay Rs, 5,000 on 
demand, 

He held that the evidenee sought to be 
admitted was made inadmissible by sestion 
92 ofthe Indian Evidense Ast. He further 
held that the letter (Exhibit II) written on 
the same date as the promise to pay in Exhibit 
A did not amount to a written agreement 
varying the terme of the first agreement. 

Mr. Anantha Krishna Iyer argued that the 
evidence that was exeluded was evidence 
of a separfte oral agresment as to a matter 
on which Exhibit A was silent and which was 
not inconsistent with its terms. He drew 
our attention to the ease of Motabhoy Mulla 
Essabhoy v. Mulji Haridas (6) as being an in- 
stanse cf the application of proviso (2) of geo- 

(6) 29 Ind. Cas. 228; 89 B. 809, 17 M. L. T. 402; 28 
M, L. J. 689; 18 A. L. J. 529; 19 0. W. N. 718; 210, 
L. J. 507; 17 Bom. L. R, 460; 2 L.W., 624; (1915) M. 
W. N. 622; 42 I. A, 108 (P. O.), , 
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. tion $2, Their Lordships of the Privy Council 


in that sase went into the evidence observing 
that it would not bs satisfastory to decide 
against the defendant on a view whisk 
might have been obviated by a mare amende 
ment of the pleadings. So in this sage I have 
eonsidered, whether, if the respondenta' suit 
had not been based on the aeeonnts but had 
been brought to recover damages on account 
of the appellant’s breach of eountrast in 
respest of the 44 bales whieh they refused 
fo receive, if would have been open to them 
to plead in mitigation of the damages due 
upon their breash of eontrast that the 
respondents had not suffered to the extent 
elaimed by them owing to the Madura Milla 
having excused them from their liability 


` to reasive the remaining bales from the Milla, 


After full consideration I have some to the 
sonalusion that the result would ba the same, 
When the promise in Exhibit A to pay 
Rs. 10,800 to respondents’ order ondemand was 
signed there was an unsonditional agreamen} 
to pay Rs. 5,000 as liquidated damages for 
the sanaellation of the order for the remaining 
44 bales. No doubt Exhibit A is not a very 
formal document and there are no esleulations 
to show how the firgure Re. 5,000 was 
arrived at, Bat on the strength of the 
promise to pay on demand, the respondents 
might have called on the appellants to pay 
the sum of Rs. 10,800 the next minute after 
they had signed Exhibit A and it would 
then have been insonsistent with the uncondi- 
tional nature of that promise to set up a 
eontemporaneous undertaking that the 
respondent would re-pay the sum of Rs. 5,000 
paid as compensation in the event of the 
Mills allowing them to eountermand their 
order, as to do so would be to destroy the 
finality of the settlement then made which wag 
irrespeetive of the respondents! liability te 
the Mills, In the respondents’ letter, Kxhibit I, 
there is no acceptanee of the proposal in 
Exhibit II that the eompensation should be 
returned if the Mille were prepared te 
caneel the order for bales of quality Noa, 
90 and 44. In Motabhoy Mulla Hesabhoy v, 

Muljt Haridas (6) the separate oral agres- 

ment that the money paid on December 

23rd,1907, should be treated asa pre-payment 

in lieu of the advance due on January 30th, 

1908, and that in satisfastion of the promis. 

sory note of Decamber 23rd the payee should 

give the holder an asknowledgment of thg 
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‘yeegipt of the instalment due on the later 
‘date was held to be an agresment, whieh 
gould: be proved under proviso (2) to 
seetion 92, There the oralagreement was 
-Quite distinct from the agreement under 
‘the promissory-note and not inconsistent 
With it. The faets of thé ease before us 
are more analogous to those in Hitchings 
and = OQoulthurst Oo. v. Northern Leather 
‘Oo, of America (5) where Bailbache, J. 
‘held that an oral agreement that the 
sdefendant would not pay if the goods 
‘gupplied to his Oompany should be unequal 
‘to sample was an agreement in defeasance 
of the éontrast tô pay contained in the pro- 
miis:xory nofe, and evidence to prove it was 
sd miseible. 

€ In Rampibun Serowgy v, Oghore Nath Chat- 
ierjee (7) there was an attempt to seb up 
an oral agreement restristing the absolute 
‘engagement in a promissory note to pay 
on demand and to bring it under proviao 
(3) which relates to agreements constitut- 
ing & eondition preosdent to tke atinehing 
of an obligation ander the contract, and 
it was ruled out ra being an agreement to 
postpone the legal obligation to per- 
form a promice which was absolute in its 
terms, 


Although the alleged agreement in the 
present ease nob to oenfores the absolute 


premise to pay on demand is not put fore - 


ward as a eondition presedent to the 
attaehing of tbe obligation to pay, itis an 
agreement which would have the effeet of 
sonverting an absolute unsonditional promise 
into à conditional, defeasible one. 


The other cases cited in tho argumenta 
are not of mueh arcsistancs. Gose!; Subb. 
Row v. Varigonda Narasimham (1) is an 
&utbority on the applieation of proviso (4). 
Jnanendra Mohan Ohowdhury v. Gopal Des 
Okowdhury * (2) is a» authority on sestion 91. 
Kamla Sahai v. Nandan Mian (3) deals with 
an agreement de hors gestion 92 alfogether, 
as it provided for the dissharge of a debt 
secured by a mortgage deed by means of 
putting the mortgagee in possession and 
letting him enjoy the profits of the mortgaged 


43) 26 O. 401, 2 0, W, N. 168; 18 Ind, Deo. fw, 8,) 
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property. Jugtanund Misser v, Nerghan Singh ` 


(4) simply laid down that evidence of part 
parformane»s of a contrast negatived a 
plea that ‘there was an oral agreement 
sonstituting a eonditioa preedent to the son- 
tract becoming enforceable, 

I think that the appellants’ contentions 
are nof aeeeptable and that the appeal 
Should be dismissed with coats, 

SADABIYA ÁiYiB, J,— I entirely agree both. 
with the eonelusion of my learned brother 
and with his reasons for arriving at that 
eonelusion. 

M, C. F, 

Appeal dismissed, 


LAHORE HIGH COURT. 
-Oivin Revision Permion No. 148 or 1922. 
February 16, 1922. 
Present :— Mr. Justiee Scott. Smith, 
WARIS—JvbcuxNT. DEBTOR— 
PETIT;ONER 
versus 
FATEH DIN-—-Dgoskeg. HOLDERS -mw ` 


RESPONDER TS. 
Specific Relief Act {Iof 877), s. 9—Haecution of 
decree—Order in execulton~—Appeal. 


An order passed in execution of a deoree under 
section 9 of the Specific Relief Act is not appealable. 


Mohfus Ali v. Birji Nand Kerat, 28 Ind, Oas. 282; 
45 P. L.R. 1915; 201 P. W, R, 1915, Thomas Souza v. 
Gulam Moidin Beari, 6 M. 438; 18 M. L..J. 214, Kanai 
Lal Ghose v. Jatindra Nath Chandra, 42 Ind. de 711; 


upon. 

Petition for revision of an order of the 
Senior Subordinate Judge, Hoshiarpur, dated 
the 23rd August 1921, seversing that of the 
Munsif, First Olase, Hcs‘iiarpur, dated the Lat 
August 1921. 

Mr. Shamatr Chand, for Lala Fakir Ohand, 
for the Pe'itioner. 

Sheikh Niuz Muhammad, for the Rsapoad. 
ents, 


Vel. LXVIII] 
MADHO DAS €, GOKAL DAS, 


JUDGMENT —On 14th June 1919 Fateh 
Din got a deeree for possession of certain 
property against Waris under seation 9 of the 
Spesifie Relief Ast, On the Ist Desember 
1919 Waris in a regular suit against Fateh 
Din wes granted a deslaratory deeree to the 
effeet that part of the property whieh was 
the subject of the suit under seotion 9 belong- 
ed to him. Subsequently Fateh Din applied 
< for exesution of his deeree and the Munsif 
rejected the application on the ground that 
his decree had been set aside by the 
deslaratory desree obtained by Waris. Fateh 
Din appealed and the Subordinate Judge 
who heard the appeal acsepted it and direeted 
that the First Court should execu'e Fateh 
Din's decree in respeet of the portion of the 
site as to which no deelaration had been 
given, Waris has filed a second appeal to 
this Court and it is contended on his behalf 
that no appeal lay to the Subordinate Judge 
from the order of the Munsif rejesting tho 
applieation for exesution. lá was held by a 
single Judge of the Chief Court in a case 
reported as Mohfue Ali v. Birji Nand Kerat 
(1) that an order passed in execution of a 
decree under seetion 9 of the Spesifie Relief 
Act was not appealable, This deeision waa 
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suit, and I .4nd that the latter was not in 
regard to tbe whole of the land abont which 
the first suit was . brought.. There is no 
reason why Fateh Din shonld not be allowed 
to execute hisdeeree in respest of that portion 
of the site which was not the subject of the 
declaratory suit. The Senior Snbordinate 
Judge says that Lala Iqbal Rai’s decree 
covers only the red portion of the property 
shown in the “plan attashed to the plaint in 
that ease.” It is doubtful whether this is 
correet. The Executing Court should itself 
examins the plans and the measurements 
given in both the suits and should deeide 
to what extent Fateh Din can exeeute his 
deeree, 

No seeond appeal lies, and for the reasons 
given above I desline to interfere in reyi- 


sion. Oos‘s of this Coart shall be borne by 
the parties, 
Z, K, Order accordingly. 


based upon Thomas Souta v. Gulam Moidin . 


Beari (2). Kanat Lal Ghose v. Jatindra Nath 
Chandra (3), in which the Punjab ruling and 
the Madras ruling were approved, is to the 


same effest. I, therefore, hold that no appeal: 


from the order rejecting Fateh Din’s appliea. 
tion for exeeution was competent and that 
the Senior Subordinate Judge in hearing the 
apptal acted without jurisdistion. As no 
appeal lay I hold that no seeond appeal lies 
from the order of the lower Appellate Oourt, 
bat revision ig eompetent under sestion 44 of 
the Punjab Oourts Act. 

Mr. Niaz Muhammad for the respondent 
c ntends that the order of the Senior Sub- 
ordinate Judge does substantial justice 
and that, therefore, this Court should not 
interfere én the revision side. There is forse 
in this eontention. 1 have myself pernsed 
the reeords, both of the cuit under seetion 9 of 
the Spesific Relief Act and of the deelaratory 


Na 
D H Ind. Cas. 282; 45 P. L, R, 1915; 201 P.: W., 


rn 26 M. 438; 18 M. L. J, 214. 
(3: 42 Pr Cas. 711; 45 0. 619; 28 C, L. J. T 22 
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ALLAHABAD HIGH COURT, 
Ssconp Civit, Aerran, No. 1166 or 1921. 
June 16, 1922. 

Present: — Mr. Justice Stuart and 
Mr. Justice Salaiman. 

MADHO AR IE eee 

7 Oy 8148 
GOKUL DAS T ANOTHER—DzeFRNDANTE 
— RESPONDENTS. 
Contract—Barnest money—Question of fact —Appeal, 
setond, 


The question as to what is and what is not earnest 
money turns on the construction of the dooument 
which contains the contract, but where there is no 
written contract, "ihe question must be desided 
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according to the evidence on the record, and becomes 
& question of fact and a decision on that question 
cannot be disturbed in appeal. 

Second appeal from a deeree of the 
Dietriet Judge; Benares, ` 

Dr. Kailas Nath Katia, for the Appellant. 

Dr. Surendra Nath Sen, for the Respond- 
ents, 

JUDGMENT,—The plaintiff instituted a 
„anit for the recovery of a sum of money 
which, he stated, he had paid in exaess to 
the defendants. The fasts, as found by 
the Courts below, are that the plaintilf 
agreed to purshase £O bales of cloth from 
the defendants ; that be broke his contrast 
to the extent that he refused to take də- 
‘livery of 11 bales of cloth, He took delivery 
of 9 bales and refused to take delivery of 
the remainder. It is further found that the 
plaintiff paid Rs. 1,000 on one oaeasion, 
Es. 1,000 on a second oecasion before he 
received any eloth, and that he subsequently 
paid Hs, 4,950, Re. 4,675 and Rs, 1,236. 
He thus paid Rs. 12,861 in all and took 
delivery of 9 bales of sloth which were 
prised at Rs, 11,801.15.0. This left a balance 
of Rs, 1,556.1-0 which the plaintiff has sued 
to reeover from the defendants, The lower 


Courts have dismissed bis suit holding that . 


he had agreed to pay Ra, 2,000 earnest. 
money and that he had astoally paid 
Re. 2,000 earnest money and that, inasmueh 
as he bad broken the contrast, he forfeited 
his earnest-money and was, therefore, not 
entitled to recover anything. The learned 
Connsel for the plaintiff, who appeals before 
us, has  serupulously eonfined himself 
to the points of law whieh are open 
to bim - ín  seeond appeal. He does 
not  coütest, in addition, the findings 
of the Courts below iu every partisular, He 
admits the facts as we have stated them with 
the exesption that he denies that Rs. 2,000 
were paid as earnest- money, He says that 
Rs. 1,000 only were paid as earnesi- money, 
Thus he haa argued before us only in favour 
of a relief of Rs. 556-10 with interest. 
The law in respeet of what is and what 
is not earnest-money, ina eontract of such 
a nature asthe present, and the liability to 
forfeiture of such earnest-money in respest 
of a feilure to perform the sontract, in laid 
down inthe Isadirg case cf Hewe v. Smith 
(1). There the deeision as to what ‘was 

Q) (0884) 27 Ch. D. 89; 53 L. J, Ch. 155; 50 L. T, 
573; 82 Wi R 802; 48 J, P, 778, à 
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£& . * 
and what was notearncst-money, turns on 


‘the construction of the document whieh sone 


tained the sontrasf, and ‘it was- stated by 
Bowen, L. J, at page 97, that in each ease - 
it is a question of construction. When, as 
is theease here, there is no written son- 
trast, the poinéasto determination of what 
is and what is not earnest-money, must be 
decided aseording to the evidence on the 
resord and bscomes a point of faet., This 
being the case, the finding of the lower 
Appellate Court, whieh we ean only interpret 
as a finding that Rs. 2,000 were paid as 
earnest-money, would eonslude the matter, 
It has, however, been argued with skill by 
the learned Counsel for the appellant that, 
in view of the defendants’ own written 
statement, ib was not open to the defendants 
io suggest that more than Es. 1,000 had 
been paid as earnest.monsey, and his plea 
at Grat sight finds support from the wording 
cf the second paragraph of the writien 
atatement, The wording of this paragraph 
is not, however, sush as to exelude the 
possibility of the plea that Rs, 2,,00 had 
been paid as earnest-money. Reading para- 
graphsland 2 together, we understand the 
plea to be that Rs. 2,000 were paid as earnest- 
money, and it is perfestly elear from the 
proesedings that as soon as the suit came 
ta trial, the defendants urged that Rs. 2,000 
had been paid as earnest-money and based 
practisally the whole of their defense upon 
that plea. In these circumstances, we 
oonsider that it was open. to the Oourts 
below to decide as they have desided, that 
Rs. 2,000 were paid as esarnest-money 
and we eannot interfere with that deaision 
as it is a deeision of fact. We, therefore, 
dismiss this appeal with costs, 


W. CQ. A. 
Appeal dismissed, 


Vei, LEVIIL) 
HIRA V, HARDAT SINGH. 


LAHORE HIGH COURT. 
Szooxp Orvin APPEAL No, 2458 or 1921. 
April 11, 1922. 

Present :—Justiee Sir William Ohevis, Kr. 
HIRA AND OTHER:— PLAIATIFFS— ÀPPELLANTS 
Versus 

HARDAT SINGH— DerexpaytT— © 


REIPONDE!T. 
Punjab Tenancy Act (XVI of 1887), s, 59—Succes- 
sion to occupancy rights—Customary heir—Adopted 


son—Hindu Law-—Adoption of married man, validity of. 


In order that an adopted son may succeed to the 
occupancy land left by his adoptive father, the 
adoption must be under Hinda Law, and must 
comply with the requirements of that law as appli- 


. eable to the parties concerned, the mere appointment 


as an heir according to custom is not sufficient, 
[p. 764, col, 1.] 

Under Hindu Law, among the twice-born classes 
a boy may be adopted at any time before his inves- 
titure with the sacred thread, andamong Sudras an 
adoption is valid only up tothe time of marriage 
and not later. [p. 763, col. 2.] 

Dharma Dagu v. Ramkrishna Ohimmaji, 10 B. 80; 
10 Ind .Jur. 266; 5 Ind. Deo. (N. 8.) 438, Pichuvayyan 
v, Subbayyan, 18 M.128 at p. 129; 4 Ind. Dec. (N. 2.) 
801, Rup Chand v. Jambu Parshad, 6 Ind. Cas, 272; 
82 A. 247; 14 C, W. N. 645; 7 A. L.. J 849; 12 Bom. 
L. R. 402; 11 C. Ln J. 464; 8 M L. T. 3; 20 M. L.T. 
489; (1910) M. W, N. 482; 37 I. A. 93 (P. 0.) and 
Jhunka Prasad v. Nathu, 18 Ind. Cas. 960; 85 A. 263; 
)1 A. L, J. 298, referred to. 


Sesond appeal from a decrea of the 
_ District Jadge, Delhi, dated the lst August 
1921, reversing that of the Munsif, Firat 


Class, Jhajjar, District Rohtak, dated the. 


14th January 1:21. 

Mr. Shamatr Chand, for the Áppellants, 

Lala Jogan Nath, for the Reapondent. 

JODGMENT.—The plaintiffs are the land- 
lords in this ease ard they aus for possession 
of the oeeuraney land held by the late 
Sarjit. The defendant Hardat is s collateral 
of Sarjit and elaims thathe has a right to 
succeed to bis ocenpaney land by reason of 
adoption, If the adoption is a valid adoption 
in Hindu Law, then, admittedly, the defend: 
ant has aright to sucaeed to the land: while if 
. it is rot a yalid adoption, then it can count 
no higher than the eustomary adoption of 
an heir, and in this ecse the defendant 
eannot sueesed. The First Ccurt deereed 
the elaim holding that the adoption was 
merely one under Onstomary Law and was 
equivalent to the appointment of an heir. 
The learned District Judge noting that the 
parties reside in the Rohtak  Distriet in 
whieh Distriet adoptions under Hindu Law 
are ccmmonly found, held that the adoption 
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was one under Hindu Law, and dismissed 
The plaintiffs appeal to this 
Court and on their behalf Mr, Shamair Ohand 
argues that the adoption aannot possibly ba 
recognised as valid under Hindu Law, 
besause the adopted person was a married 
man, 

The parties are Jats, and Counsel on both 
vides are agreed that they must be regarded 
as Sudras, There are rulings of the Bombay 
High Court to the effeet that marriage 
is no bar to adoption among Sudras provided 
that the person adopted iw of the same 


. gotra asthe adopter. [See Dharma Dagu v. 


Ramkrishna Ohtmnaji (1),] The Madras 
and Allahabsd High Courts, however, hold 
a different view. In Pichuvayyan v. Subba- 
yyan (2) it is held that à married person 
cannot beadopted. The learned Judge refer- 
red to the Bombay cases and stated that they 
proeeeded cn texts which have no authority 
inthe Madras.Presidensy and that, apart from 
the Bombay cases, no text or other 
authority were cifed fo justify an 
adoption taking plaee after marriage, The 
learned Judges keld further that even 
among Sudras, an adoption, in order to be 
valid, must take place before the marriage 
of the adopted son, The sama view ag 
regards the higher classes is held in Rup 
Ohand v, Jambu Parshad (3) where their 
Lordships of the Privy Counsil say: 
“There is no longer any question that by 
the general Hindu Law applicable to the 
tvice-born classes, a boy cannot be adopted 
after his marriage,” and in Jhunka Prasad v, 
Nathu (4) the learned Judges held that an 
adoption, in order to be valid even among 
Sudras, must take placa before the marriage 
of the adopted son. The rule seems to 
be as laid down in Mayne’s Hindu Law, 
paragraph lel, that among the twiee-born 
elasses a boy may be adopted at any time 
before his investiture with the sacred thread 
and that among Sudras an adoption is valid 
only up to the time of marriage’ and nof 
later, 


+ 


D 10 B. 80; 10 Ind, Jur, 288; 5 Ind. Deo,” “(w.fa.) 


438 
(3) 18 M. 128 at p. 129; 4 Ind, Deo. (x. s.) 801. 


(3) 6 Ind. Cas. 272; 82 A. 247; 14 C. W, N. 545; 7 
A. L. J, 849: 12 Bom. L, R, 402; 11 C. L. J. 454; 8 M, 
L, ay 30 M, L. J. 439; (1910) M. W. N. 482; 871. A. 
93 

(4) 18 Ind, Gas, 960; 85 A. 263; 11 A. L, J. 298, 
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" Qounsel for the defendant urges that 
Hindu Law is not strictly followed in the 
Punjab and he cites as an instanes Hart Kishen 
vi Chandu Lai (5) where it is laid down that a 
ton cannot compel partition in the lifetime of 
his father. The rnlingin this case, however, 
seems to follow the provisions of the Punjab 
Civil Code. As regards adoption, I know 
of only two forms in tke} Punjab, viz., 
adoption amongst  agrioulturists of the 
greater part of the Province, which is, 
strictly speaking, not an adoption bnt merely 
the enstomary appointment of an heir, and 
adoption under Hindu Law as prastised in 
the south-east part of the Punjab. In order 
that the adopted person may sueceed to the 
oecupaney land left by the adopter, the 
adoption must be under Hindu Law, and 
must, in my opinion, comply with the require- 
ments of that law as applicable to the 
parties eoneerned. 

Aseording to the Benares Sehool the adop- 
tion of a married man even among Sudras 
is invalid, I do not ssy that a eustom 
could not be pleaded as applicable to the 
parties eoneerned and authorising an 
adoption of a married person, but sertainly 
no sueh custom has  besn proved in the 
present ease for the simple reason that no 
sueh spesial custom was ever pleaded. 
The plaintiffs pleaded generally that there 
wes no adoption and the defendant pleaded 
an adoption, and the issne framed by the 
lower Court was whether the defendant had 
become legally an adopted son, Thua it 
was for the defendant to prove an adoption 
legal according to the Hindu Law. He has 
failed to do so, and I think the plain- 
tifs must succeed. At the same timo 
the particular question which has been 
raised before me, namely, the question of 
marriage being a bar to adoption under 
Hindu Law does not seem to have been 
pleaded specifieally in the lower Courts, and, 
therefore, I shall not allow costs. T aceept 
the eppeal*and setting aside the deeree of the 
learned District Judge diemissing the suit, I 
restore the decree of the First Court but 
leave the parties to bear their own eosts in 
all Courts. 


LE N H Appeal accepted, 


` (5) 48 Ind, Cas. 667; 105 P, R, 1917 (F. B.), 
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ALLAHABAD HIGH COURT. 
Seconp Orvin Apprarn, No. 1255 or 1920. 
May 16,1992. ` 
Present :— Mr. Justice Lindsay and 
Mr, Justice Kanhaiya Lal. 
BAIJNATH. asp ANOTHER—PLAINTIFFG <= 
APPELLANTS 
tersus 
MOHAMMAD ISMAIL-—DersENDANT— 

HYSPONDENT, 
Religious Endowments Act (XX of 1868), s. 7, Com- 
mittee appointed wnder—Mosque properiy—-Lease of 
shops—Committee, powers of, whether restricted to those 
of Mnutwalli under Muhammadan Law-— 
Law—-Trust — property—Power of 
Mutwalli—Lease of house property for more than one 
gear. 


The powers of an “Islamia Committee" appointed 
under section 7 of the Religious Endowments Aot 
to take charge of a mosque and the property 
attached to it are nob. necessarily governed by the 
rules of Muhammadan Law relating to the powers of 
a Mutwalli. Such a Committee can, in & proper 
case, lease house property for more than one year,’ 
[p. 765, col. 2; p. 766, col. 1.) 

Obiter: —According to the Muhammadan Law, a Mut. 
walli is not in general uuthorised to make a lease of 
house property for a period longer than one year, but 
&'Qazi might empower him to grant leases for a 
longer period if such a grant is for the benefit of the 


trust estate. [p. 766, col. 1.] 

Second appeal from a desree of the 
District Judge, Agra 

Dr. Surendro Nath Sen, Dr. S. M. Sulaiman, 
and Mr. Baleshwari Prasad, for the Appel. 


lants. 
Mr. Narain Prasad Asthana, for the Ra- 


spondent. 


JUDGMENT.—We have heard Oounsel on 
both sides in this appeal and have eome to 
the conclusion that the judgment of the 
lower Appellate Court is wrong and must be 
set aside and the decree ofthe Court of first, 
inatance restored. 


The suit was a snit in ejestmont brought 
by two plaintifis, Baijnath and L. Bankey 
Lal. l nd 

ìt appears that there is in Agra a body 
known as the Islamia Committee which is 
entrusted with the, duty of looking after the 
Jema Masjid. . 

It appears tlat attached to the Masjid 
there are scriain shops and for the purpose 
of providing funds for the upkeep of the 
mosque, it has been the prastice of this 
Commities to make arrangements for the 


Vel, LEVİ] . 
BAIJNATH Ut. MOHAMMAD ISMAIL, 


leasing out of these shops so as to secure a 
regular income. 

In their plaint the plaintiffs stated that they 
: were the lessees of these shops on behalf of the 
Islamia Committee undera lease exesuted 
in their favour for a period of five years 
with effest from the lst April 1919. The 
allegation was that Muhammed Ismail was in 
possession at the time the lease was granted 
in favour of the plaintiffs, He was told 
to gnit but refused to give up possession: 
hence this suit for ejectment and also 
for damagesin the way of rent for osu- 
pation, 

The defendant took a number of pleas. 
He asserted, in the first plase, that the 
plaintiffs had no title to bring a suit as they 
were not lawfully lessees on behalfof the 
Islamia Committee. It was pleaded that the 
Islmia Committee had no power to give these 
plaintiffs a lease for the shops for a period of 
five years. The defendant also denied that he 
was the tenant of the plaintiffs. Farther, it 
was pleaded that, in any case, if he was 
deemed to be the plaintiffs! tenant, the suit 
was not maintainable inasmuch as no proper 
notiee io vaeate had been given to him. 
The Oourt of first instance desreed the suit 
but the lower Appellate Court has reversed 
the First Court's decree, and the first question 
we have to consider is the legal position 
of the plaintiffa in the present case. 

The view taken by the Judge was that 
according to Muhammadan Law the mutwall¢ 
of a trust property has no authority to grant 
a lease of housa property for a period 
exeeeding one yesr. ln the view of the 
learned Judge the Islamia Committee stood 
in the same position with regard to the 
property in questionas a mutwalls, Oon. 
sequently the learned Judge was of opinion 
that the lease in favour of the plaintiffs eon. 
veyed no valid title to them. 

In our opinion this view of the learned 
Judge is erroneous. 

We hate to refer, in the first instanee, to 
the Bengal Regulation XIX of 1810. That 
was a Regulation passed in order to secure 
the due appropriation ofrentsand produce 
of *lands granted for the support of mosques, 
Hindu temples, solleges and other pious 
purposes, and from the preamble to the 
Regulation itis made to appear that this 
legislation was undertaken by reason of the 
fact that there was mismanagement or want 
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of management on the part of persons 
responsible in connestion with property 
which had been endowed for the upkeep 
of religious buildings sach as those which 
we have mentioned.. It was deslared, 
therefore, by tbe Regulation (section 2) 
that the general superintendenee of all lands 
granted for the support of mosquee, Hindu 
temples, solleges and for other pious and 
benefisial purposes was vested in the Board 
of Revenue and Board of Commissioners in 
the several Districts subjest to the sontrol of 
these Boards respectively, 

The words of this sestion are as general 
as they ean be, and itis to be notieed that 
the language of the section itself imports no 
restristion on the power of the Board of 
BRevanue in the management of the lands 
referred to in the ssstion. We may also 
in this connestion refer to the terms of 
section 4 of the Regulation whieh lays 
down that in eases where buildings have 
fallen into decay and eannot be conveniently 
repaired, the Boards shall recommend that 
they be sold by publia austion or other. 
wise disposed of as may appear most 
expedient, | 

This arrangement for the management of 
property dedisated to the support of 
religious institutions remained in force for 
many years but was ultimately pnt an 
end to by the provisions of the Religions 
Endowments Ast XX of 1863. It was then 
declared that it was no longer expedient 
that the Board of Revenue should be 
entrusted with the powers of management 
assigned to if under the Bengal Regulation, 
and arrangements were made whereby the 
duties and powers of the Board of Revenue 
were to be assigned to Committees, or, in 
cases whera thera were properly appointed 
trustees of the property for the transfer 
of the Board's powers to these trustees. 
The relevent section we have to gonsider 
in this sonneetion is gestion 7 which laya 
down that in all easea describad in section 
9 of the Act the Local Government shall 
onca for all appoint one or more Committees 
in every Division or District to take the 
plase ard exercise the powers of the 
Bocard of Revenne and losal agents under 
the Regulation hereby repealed. 

There ean be no doubt that the Islamia, 
Qommittee is a Committee which was 
appointed under section 7 of Ast XX of 

e. * 
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1863, and, consequently, it must be taken 
that they were appointed to take the place 


of and to exercise the powers of the Board 


of Revenue. 

The learned Judge,-as we have said, was 
of opinion that when the Board of 
Revenue took over the duties of superin. 
tendense under Regulation XIX of 1810, 
it was nesessarily governed by the rules 
of Muhammadan Law relating to the powers 
of a mutwallié to lease trust property. We 
ean find no warrant for this opinion in 
the language of.the Regalation itself, and 
Indeed, as we have pointed out, the language 
of section 4 which dirested that the Board 
Bhonld in certain eases resommend the 
sale of religious buildings, is altogether 
inconsistent. with the provisions of Muham- 
malian Law. It seems to us that the 
proper view is that in taking over the 
duties of management of these trust 
properties the Board of Revenue was 
entrusted with all reasonable powers which 
might be exercised for the benefit of the 
trust. 

We may mention, moreover, that the 
provisions of the Muhammadan Law are 
not quite so rigid as the learned Judge 
geoma to have understood. Jt is quite trne 
that there wasa rule laid down with regard 
to house property that a mutwalli should 
not in general be authorised to make a 
lease of sueh property for a period longer 
than one year, but there was this qualifica- 
tion attached to it, namely, that in all 
eases the Qazi might empower the muéwall: 
to grant leases for longer periods if he 
thought that sueh a. grant was for the benefit 
of the trust estate. 

If we were really ealled upon to deside 
whether the nation of the Islamia Committee 
in. leasing ont this property for a period 
of five years to the plaintiffs was justifiable 
we should have no. diffisulty in finding that 
this eourse is really in the best interests 
of the property. lt sould hardly be ex- 
peeted in modern times that any person 
would be willing to take a lease of n shop 
from which he would nesessarily have to 
be removed at the expiry of one year. 
Further, it ia not to be doubted that this 
arrangement by whish the Committee hands 
over the control of the property to thekadar 
for a period of five years, ie, from their 
point of view, a most eonvenient arranges 
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ment. It secures io the 
regular income whieh they can sollect 
without any trouble. The Committee is 
saved the expense and trouble of maintain- 
ing a staff tc collectthe rents and otherwiss 
look after the property, and, further, it 
seems to be quite slear that by this 
arrangement they are enabled to get. as 
high a rent as they sould possibly expect 
to obtain. The procedure reems to ke that 
the Committee puts up the theka for auction 
for & period of five years and hands over 
ihe #heka to the highest bidder. 

We are of opinion, therefore, that no 
question can possibly arise regarding the 
right of the present plaintiffs to maintain 
this suit in ejectment. We have read the 
dosument by whieh the #heka was granted 
to the plaintiff and from that it is 
apparent that they have been vested with ` 
full eontrol over the shops in dispute. 
They ate under an obligation to pay 
monthly _to the Oommittee a sum of 
Re. 700 and it is declared in the deed that 
the lessees are to be entitled to get any 
rents they can from the persons to whom 
they let out the shops. They are given 
full powers to eject tenants and to make 
all arrangements whieh are necessary for 
the renting ont of the property. 

The next question that arises is, whether 
the defendant was entitled to raise a plea 
that he could not be ojeeted without 
notise. It is perfeetly alear from the 
pleadings and also from other evidenee in 
the ease that the defendant has denied the 
right of the plaintiffs and he has been 
maintaining that he is a tenant not of 
the plaintiffs bat of the Islamja Committee, 
As regards this latter sontention, there is 
no evidenes whatever and it seema to us 
to be clear on all hands that he has 
never been at any time, regarding which. 
we have any evidense, a tenant holding 
direstly under the Committee, 

It seems to be true that the Gefendant 
has been in oecupation of some of these 
shops for a number of yeara, On the 
other hand, we have evidence to show that 
for the last 15 or 20 years at least the Islamia 
Committee has been in the habit of giving 
these five years’ leases to thkeksdars, and 
the obvious inference is that the defendant 
must have been admitted to- ocsupation of 
these shops under a grant made by the 
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thekadars, We eannot for a moment allow 
the plea that the defendant is & tenant 
holding direatly from the Committee. 

Then as regards the present plaintiffs 


whose lease, as we have said, dates from 
the Ist April 1919, it is elear on all 


hands that the defendant is nothing more - 


than a trespasser. Some stress has been 
laid in the Courts below upon a previous 
litigation between the defendant and previous 
ihekadars, It eeems that prior to the date 
of the lease in favour of the plaintiffa, 
attempt had been made by the previous 
thekadars to eject the defendant, The case 
was compromised under some arrangement 
by which the defendant vacated some of 
the shops in his possession and same to 
an understanding with the then ihekadars 
that the rent for the ramaining shops wes 
not to be enhanced nor was he to be ejec'ed 
from them before the 3lst March 1919, 
that being the date upon which the lease of 
the previous thekadars expired. 


The fast that this arrangement was made 
with the previous zhekadars sannot help the 
defendant in the present caze. The previous 
lessees were in eontrol of the property 
only for the period of the lease which had 
been given to them by the Committee and 
they sould not, either: by agreement or 
otherwise, confer upon tbe defendant a 
right to oseupy the shops beyond the period 
of their own theka, which, as we have 
said, eame to an end on the 3let Mareh 
1919, The result, therefore, is that when 
the lease of the present  plaintiffa same 
into existence, the defendant was in poases- 
Bion under some arrangement made with 
the earlier lessees—an arrangement which 
the present plaintiffs are in no way bound 
to resognizs, "The defendant eannot, there- 
fore, be heard to say that any tenancy 
exists which under the law must be put 
an end to by the giving of a regular 
notice ag required by the Transfer of 
Property Ast. He has besides denied the 
title of the present plaintiffs, He is 
nothing more than a trespasser and he is 
jn. no way entitled to notica. 


We hold, therafora, that tha rights of 
the sase are with the plaintiffs and we 
allow this appeal acsordingly, set aside 
the desreo of the learned District Judge 
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and rastore the deerea of the Court of 
first instance. 
N.K, & N, H. 
Appeal decreed, 


LAHORE HIGH COURT. 
Sxoonp Civit APeEanL No. 289 or 1919. 
Mareh 11, 1922. 

Present —Jastica Sir William Chevis, Kr, 
SHER DIL AND ANOTHE&— D gFENDANTS 
—APPELLANTS 
versus 
GULAB ano OTHER3— PLAINTIFFS 


— RESPONDENTS. 
Custom—Suecession —Non-proprietor—Grandson of 
first cousin, 


As a general rule, a grandson of a first cousin haa 
no right to succeed to the rights of & non-proprietor 
in & village. 

(Case-law reviewed.) 

Second appeal from the deeree of tho 
District Judge, Attock at Campbsllpore, dated 
the 7th Novembsr 1918, affirming that of 
the Honorary Munsif, Seeond Class, Shamas- 
abad, Distrieat Attcck, dated the 12th 
January 1918, 

Mr. Nanak Chand, for the Appellants. 

Mr. B. B. Puri, for the Respondents, 

JUDGMENT.—This enit relates to a 
house in & village which was ossupied by 
one Aziz Ullah. The plaintiffs are the pro- 
prietors of the site. Aziz Ullah, the none 
proprietor, has died and Sher Dil, whose 
grandfather was a first cousin of Aziz Ullah, 
has taken possassion of the house, The 
plaintiffs sued for possession and the lower 
Court has desreed the suit, and the Distriet 
Judge has dismissed the appeal holding that 
by oustom Sher Dil is not ontitled to 
succeed. Sher Dil has preferred a second 
appeal to this Court. 

On behalf of the plaintiffs a preliminary 
objection is raised that the appeal eannot 
be entertained as there i» no egrtificate. It 
is to be noted that the Distrist Judge has 
treated Sher Dil as a oollateral in the 5th 
degree, whereas according to the proper 
method of computing degres of rolationship 
Sher Dil must be regarded as a aollateral 
iu the third degree, being a great-great- 
grandson of Sharaf, the grandfather of Aziz 
Uliah, It is urged that this mistake on 
the part of the Distrist Judge has vitiated 
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his judgment and, consequently, a second 
appeal lies. 1t is urged that the real ques- 
tion is whether a eollateral in the third degree 
is entitled to sucseed and that this is not 
the question which has basen desided by the 
Distrist Judge who has treated tha ques. 
tion as if it were one whether a collateral in 
the fifth degree is entitled to sucesed. Whe- 
ther the flaw in the Distrist Judge's judg- 
ment is sush as to absolve the appellant 
in this Court from the nesessity of produc. 
ing a eertificate for sesond appeal seems to 
me a question of some diffieulty. I have, 
therefore, given the appellant the benefit of 
doubt and have heard arguments on the 
merits, 

Both sides produced witnesses but no 
instances of succession relating to this parti- 
eular village have been cited. The deoision 
must, therefore, rest on-cases already deoid- 
ed in Court. Firstly, there ia a Division 
Bench case in Sher Jang v. Munshi Ram (1). 
This is a recent ruling bearing date 16th 
November 1921. I fail, however, to see how 
it helps me as it is a ease relating toa 
village in the Hoshisrpur Distriet, and the 
elaimant whose, slaim to sueseed was then 
disallowed was a collateral in the fourth 
degree, 

In Kalu v. Pir Bakhsh (2) the elaim of 
a brother was allowed. 

In Kala v. Hasham (8) the elaim of 
nephews was allowed. This was a Gujrat 
ease. : 

In Beli Ram v, Umar Bakhsh (4) an 
unsle was allowed to sueseed. This was a 
case from the Gujranwala Distriot. 

In Ata Ali Khan v. Kala (5), a first 
ecusin was allowed to snoseed. -This ease, 
like the one before me, eame from the 
Attock District, 

Then there are the four .rnlings quoted 
under Art. 138 A in Rattigan's Digest. 

In Attra v. Moda (6), collaterals in the 
fourth degree were held to be not entitled to 


euseeed. , 


(1) 67 Ind, Cas. 964; 8. L. 83,22 P. W, R; 1922. 


(2) 9 Ind, Cas, 736; 24 P. W. R. 1011; 88 P. D. R. 


911. 
(8) 35 Ind, Cas, 291; 127 P, I, R. 1916; 68 P, W. R. 


918. 
: (4) 48 Ind. Cas, 728; 116 P, R. 1918; 25 PLB 


919, 
: (5) £O Ind, Cas. 11; 1C6 P, B. 1018. 


' (6) 37 P. E, 1887, 
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In Wali Muhammad Khan v. Burji (7), 
a first cousin was allowed to suceeed, ` 

In Karam Ohand v. Hakam Singh (8), 
sollaterals in the sixth and seventh degree 
were held to be not entitled to succeed. 

Bug v. Asad Ali (9) does not seam to me 
8 relevant ruling. ; 

The rulings seem to sum up to this that no 
collateral in the second degree has even been 
barred and that no sollateral beyond the third 
degree has ever sucseeded. Wa have the ease 
of an uncle suoseeding [Beli Ram v, Umar 


: Bakhsh (4)] and two cases of firat cousins 


succeeding [Ata Ali Khan v. Kala (5) and 
Walt Muhammad Khan vy. Burji (7).! 
There is no ease apparently of a trst 
cousin having been held to be not entitled to 
suseeed, but the elaimant in the present cass 
is not himself the first covsin but is the 
grandson of a first sousin. No doubt aecord: 
ing to the method of compatation adopted in 
the Punjab he must ba called a collateral in 
the third degree. Assording to the method 
adopted in England he would be deseribsd as ` 
a first sonsin twiee removed. 

Now, as regards the suesession to proprie- 
tary rights, the principle of representation 
generally recognized in the Punjab ia that if 
a man be dead his plase is taken by his son, 
or, if the son also be dead, by the grandson 
and in sueh & ease the son or grandson 
is in Just as good a position as the father 
or grandfather, ButIam not at all sure 
that ib ean be said that this: principle of 
representation applies to all cases ineluding 
eases of snoeession to the rights of a non- 
proprietor in a village, Itis not for ms to 
draw analogies and to guess what the eustom 
is or should be; I ean only go by evidencs 
and see what oustom is really proved to 
exist, I have been unable to find a ease in 
whieh the son or grandson of a first cousin 
has ever been held to be entitled to sucseed, 
and, therefore, 1 am not prepared to hold that 
a grandson ofa first eousin has any right 
of sueceasion. J, therefore, think, that the 
learned District Judge's desision is correct 
and I dismiss this appeal with soste. 

b Z. K, | 


Appeal dismissed. . 
(7) 76 P. R. 1888, IM 
(8) 71 P, BR. 1889. 
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LAHORE HiGH COURT. 
Fregest Oivi APPEL No. 812 or 1920. 
Marsh 27, 1922, 
Fressnt;— Mr. Justieo Broadway and 
Mr, Justice Abdul Qadir, 
HAB BHAGWAN AND otsagzas— PLAINTIFFS 
— APPELLANTS 
versus 


HUKAM SINGH AND ANOTAER— DEFENDANTS 


— RESPONDENTS, 

SuccessionHaclusion from inheritance —Murderer 
~ Descendants, lineal, position of—Personal law— 
Public policy—Hvidence, admissibility of —Document, 
invalidly registered. 

A murderer as well as his lineal descendants are 
precluded from inheriting the property of the person 
murdered. (p. 772, col 2.] 

The question of the exclusion of the murderer and 
his lineal descendants from inheritance has reference 
to the broad view of public policy and justice rather 
than to the provisions as to exclusion from inherit- 
ance of the personal law to which the parties may 
be subject. [p. 773, col. 2.] 

Shah Khanam v. Kalandhar Khan, 14 P. R. 1930; P. 
I. R 1900 at p. 455, followed. 

Brojo Mohun Thakoor v, Gowree Parshad Chowdhry, 
15 W. R. 70, Nilmadhab Mitra y. Jotindra Nath Mitra, 
18 Ind. Cas. 764: 17 O. W. N. 341, distinguished, 

Muhammad Khan v Sts Bano, 41 P. B 1906; 95 P. 
L. R. 1906: 82 P. W. R. 1906, Girimallappa Ohan- 
nappa v, Kenchava, 61 Ind. Cas. 294; 45 3B. 788; 23 
Bom. L. R, 213, Vedanayaga Mudaliar v. Vedammal, 
21 M. 591, Vedammal v. Vedanayaga MudalUiar, 91 M. 
100; 18 M. L, J. 70; 2 M. L. T. 534, referred to. 

Therefore, the son of a Hindu murderer is also 
excluded from inheriting to the murdered person 
even though under his personal law he may have a 
right to sucoeed to the murdered man indepen- 
ently of his father. [p. 774, col. 2. ] 

A deed which is not legally registered is invalid 
and a nullity and as such is inadmissible in evidence. 
[p. 776, col. 2.] 

Basheshar Das v. Bhagwan Das, 44 P. E. 1898, 
disapproved, 

Amba v. Shrintvasa Kamathi, 68Ind. Oas. 754 26 
OQ, W. N. 269; 14 L, W. 575, followed, 

Udit Narain Ohowdhury v. Mathura Prasad, 29 Ind. 
Cas. 413, Harendra Lal Roy Chowdhuri v. Hari Dasi 
Debi, 24 Ind. Cas. 637; 41 0, 972; 27 M. L, J. 80; 
(1914) M. W. N.462; 16 M. L. T. 6; 18 O. W. N. 817; 
19 C. L.J. 484; 16 Bom. L. B. 400; 12 A. L.J. 774; 1 
L. W. 1050; 41 I. A 110 (P. C), Ram Lal v. Musam- 
mat Tamkin Bano, 49 Ind. Cas. 643; 17 A. L. J. 263; 
41 A. 885, referred to, 
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below illustrates the relationship between the 
parties: — 


‘ First wifo— AYA RAM=Second wife 
| 


1 
Shiv Dyal 


Pindi Das, 
(defendant No. 2). 


( 
Phagu Mal, 
(deceased). 





f | A 
Shanker Singh, Devi Dyal Ganda Mal 
(deceased), 
Musammat Saraswati, 
husband=S. Hukam Singh, 


defendant No, l. 





| 
Har S NR Arjan Das. Bishen Das. Jai Ram, 


Se il 


tplaintiffs Nos, 1 to 4, 











Davi DyaJ, son of Aya Ram, was murdered 
on the 2/th Desember 1907, along with his 
wife, Musammat Jamna Devi. It was found 
that Ganda Mal, real brother of Devi Dyal, 
was responsible for this double murder and 
he was tried for this offence snd sonvieted, 
He was sentensed to ba hanged and the 
sen!ense was daly executed. He left four 
minor sons behind him, two of whom bave 
now attained their majority and have brought 
this suit, on their own behalf and on behalf 
of their minor brothers, for possersion of 
four squares of land in the Lyalpur Dis- 


' trist whish belonged to Devi Dyal deeeased 


They have also sned for the resovery of 
Rs, 8,000, as mesze profits for four years 
and for fatura mesne profits. Their suit has 
baen dismissed by the Senior Subordinate 
Judge and they have preferred this appeal 
against the orders of the Senior Snbordinate 
Judge through: Mr. Moti Sagar. Certain 
oross objestions witb regard to the findings 
of the Court, regarding two side issues in 
the case, relating io the alleged adoption 
of one Balwant Singh by Musammat Sarasa 
wati, daughter of Davi Dyal, and to a Will 
made by her in favour of the former have 
been filed on babalf of the respondents by 
Pandit Sheo Narain and this order will 
dispose of the ‘appeal as well as the cross- 
objestions. We have heard Mr, Moti Sagar 
for the appellants and Mr, Sheo Narain for 
Hokam Singh respondent and have also heard 
Mz, Tek Chand who represents Pindi Das, the 
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gon of step. brother of Devi Dyal, deseased, who 
had been impleaded as a defendant, because 
he wasa poseible heir and also on the ground 
that he bad exesated a sale-deed in favour of 
the plaintiffs transferring his rights, if any, 
in the proparty of the deceased, to the plaint- 
iffa for Rs. 500, but he denied thse receipt 
of any consideration for this dosument and 
eontended that it was sot admissible in 
evidences, 

Another brief referenee to the history of 
the case may be made before considering tha 
various points which are in dispute batween 
the parties. On the death of Davi Dyal the 
whole of his land was mutated in favour of 
his daughter, Musammat Saraswati, on the 
6th June 1908 and she continued to be in 
possession of it till she died on the 8th May 
1914. Shebad no children of her own, but 
it ia stated by her husband Hukam Singh, 
defendani No. 1, that she had adopted 
Balwant &ingb, ton of Gogal Singh, brother 
of Hukam Singh, as her son, and had executed 
a Will (Exhibit D-1) in Balwant Singh’s 
favour on the 6th May 1914, č. e., two days 
before her death. Ib is also said that she 
had the power to adopt him and to leave 
the whole property to him, baecanse she had 
got an absolute estate on the death of her 
father, by virtue of a letter dated the 26th 
Deeemer 1907, written by Devi Dayal mak- 
ing her the owner of the whole of hia prop: 
erty, which may be taken to amount to a 
Willin her favour. On thedeath of Musam- 
mat Saraswati the land in dispute was 
mutated in favour of her husband, Hakam 
Singh, who is still in possession of it. On the 
21s; May 1918 the plaintiffs brought their 
suit relying on their relationship with 
the deceased and claiming to be entitled 
to sueeesd to the property after Musammai 
Saraswati. They alleged, that their 
father and Devi  Dyel desessed wera 
members of a joint Hindu family and that 
the property had been acquired by Devi 
Dyal by paying for the proprietary rights in 
the squares jn question out of the joint family 
funds. They denied that there was any 
Will in favour of Musammat Saraswati or 
that Hukam Singh had any right to 
hold the property, They also added that 
Pindi Das had no rights in the property 
and that if he had any they had now 
purchased the same from him.  Hukam 
Singh pleaded in reply that the plaintiffs 
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bad lost all rights to inherit the property 
of Devi Dyal, deseased, because their father 
had been guilty of murdering him and 
joined issue with them on the other points 
urged by them and added that Balwant 
Singh should also have been impleaded. 
For reasons given in his judgment the 
Senior Subordinate Judge did not add 
Balwant Singh as a party to the suit and 
the points in dispute have bean fought 
between the plaintiffs on the one hand and 
Hukam Singh and Pindi Das on the other. 

The learned Senior Subordinate Judge 
framed no less than ten issues in this 
sase and subsequently added two more at 
a very late stage, but it does not appear 
to be necessary to disanss most of those 
issues ab any great length in thia judgment, 
beeanse some of them are no longer dis- 
puted, while others are not very seriously 
pressed, and the ease hinges prastisally on 
the desision of Iesue No. 7, as to the sons 
of Ganda Mal being exeludad or not from 
inheriting the property of their descased 
unsle, who met with bis death at the hands 
of their father. 

Perhaps, is would be convenient to take 
up frsb the issae whioh ean be easily 
disposed of before taking up what is now 
the main issne in the cass. The ‘Issue 
as to the existance ofa joint Hindu family 
has not bsen proved by the plaintiffs. In 
fact it is roted by the learned Senior 
Subordinate Judge thas the plaintiffs’ 
Counsel gave up this contention while 
arguing the oase. Before us also this issue 
has not been urged by the learned Uonnsel 
for the appellants. The fact that the 
property was self-acqnired is also mot 
disputed before us and cannot be disputed, 
bsenuse the existenee cf no joint funds 
is proved, Issue No, 2 has thus been 
rightly decided against the plaintifs. 
Under these oireumstanses, it is conceded 
by the learned Counsel for the appellants 
that so far as the succession of Musammat 
Saraswati to the property of heffather ia 
conoerned, ib was perfectly in aseord with 
Hindu Law, by which the parties are ad. 
mittedly governed. He sontends, hewever, 
that all that Musammuat Saraswati. had, 
wes a limited estate for life and that 
since her death the succession has opened. 
out for the reversiovers of Devi Dyal and 
that the plaintifs’ as his nephews are 
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entitled to it, He denies that Musammat 
Saraswati ever got an absoluta estate or 
obtained any rights under the go called 
Will dated the 26th Desember, 1907. This 
brings ua to a consideration of the question 
whether this document is genuine or nol 
and whether if amounts to a Will. Mr. 
Moti Sagar argues that this letter is a 
piese of forgery and was regavded with 
BüSpision by the Sessions Judge when it 
was prodused before him in the trial of 
Ganda Mal for the murder of Devi Dyal 
and has been similarly suspected and 
rajected by the Senior Subordinats Judge 
in the present suit, It is marked as 
Exhibit D3 and is printed at page 26 of 
the printed record. It is written in Urdu 
in the handwriting of one Gardas (D. W. 
No. 13) and purports ta have been signed 
in Hindi by Devi Dyal, deceased. It is 
addressed to Hukam Singh and desires 
him to come to take charge of the land, 
deslaring Musammat Saraswati to be the 
owner of it and authorising Hukam Singh 
fo treat the Jetter as a Will, as Ganda 
Mal was troubling him (Devi Dyal) vary 
much. D. W. No, 13, Gurdas, while admitting 
that he wrote this letter, states that he 
did so after the death of Devi Dyal, at 
the instance of Hukam Singh and the 
Sub-Inspector of Police. Gurdasalso states 
that the Hindi signature at the end of it 
was nob put there in his presenee. Pandit 
Sheo Narain argues that the Court below 
has erred in insisting on any formal proof 
of this dosument, as a Hinda Will does 
not require any technieal evidense to prove 
it and does nof stand in need of any 
attestation, He also urges that there was 
no motive to fabrieate this letter, because 
the proof against Ganda Mal in the murder 
case was s3 clear that this letter could 
hardly strengthen the case against him and 
there was no oeeassion at that stage to 
fabricate any evidenee in advance for the 
purposes Df civil litigation which might 
follow. We are not, however, pressed by 
the argument of the learned Counsel in 
support of this doenment. Mush teehniaal 
proof may not be nesessary for a Hindu 
Will, but there mist be some evidenee to 
show that a dosument purporting to bes 
Will by a Hindu was exesuted by him. 
Here that evidenca is absolutely wanting. 
It is true that the witness Gurdas, in his 
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atatement in the murder case before the 
Sessions Judge, deposed that the letter 
was dictated to him by Devi Dyal and 
was signed by him in his presences, but 
when he was confronted with that state- 
meut he explained that he had made it 
under undue inflaenee. Whatever may be 
the tratb, so far as the two statements 
of Gurdas are eoneerned, he has, af any 
rate, shown himself to ba à man on whom 
no reliange ean be plased and yet he was 
the only men whe was prodused to prove 
this so-called Will and failed to do so, 
Moreover, hers are, as pointed out by tha 
learned Senior Subordinate Judge, many 
other things whieh make this doeument 
open to serious suspieion, It is aurious 
that it was addressed to  Haranpur and 
not to Sargodha where the addressee wao 
living. It was at a late stage of tho 
investigation in the sriminal osse thai it 
was produced by Hukam Singh and the 
explauation he and his father gave of the 
way in whith its delivery to either of 
them was delayed is far from satisfactory. 
We think that this dosument ia not genuine 
and has been rightly rejected. Ths questions 
as to the adoption of Balwant Singh aud 
of the execution of a Will by Musammat 
Saraswati have alao been. argued before us, 
but in view of our finding given above as 
to the alleged Will in favour of Musammat 
Saras wati herself, we think it unnesessary 
to diveuss the pros and cons of thess two 
questions. Her right to adopt depended 
on her having an absolate estate ani as 
ws find that there was no Wil in her 
favour aad that she had nothing more 
than a limited estate, an adoption by her, 
even if ik were proved, would hardly ba 
of any sonsequense. We agree, however, 
with the learned Senior Subordinate Judge 
in thinking that the adoption has not 
baen established. With regard to the Will 
of Musammat Saraswati in favour of Balwant 
Singh it has been found by the, Trial Court 
that the Will was probably appraved of by 
Musammat Saraswati, bat it is open ta 
doubt that she had a disposing mind at the 
time, owing to her extremely week condition 
at the time the Will was prepared. It has 
been rightly observed that if Balwant Singh 
had been adopted, there was no nesessity to 
have a Will in his favour and it seems 
that Hukam Singh in his desire to retain 
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‘the property of bis deseased wife in his 
hands, has been resorting to — various 
devises and the idea of getting a Will 
from Musammat Saraswati shortly before 
her death was one of those devices. Thus 
the pleas of the defendants as to the Will, 
' Exhibit D-3, and the adoption of Balwant 
Singh and the Will dated the 6th May 1914, 
fail, ard we some to the important issue 
relating to the rights of the plaintiffs as the 
nephews cf Devi Dyal and to the question 
whether they are affested or not by their 
father having murdered Devi Dyal in order 

to take his land. 

Mr. Moti Sagar started his argument on 
the main issue by questioning the finding of 
, the Court below as to Ganda Mal having 
murdered his brother with the object of tak- 
ing his land. He argues that if is not enough 
for the purposes of a care like the prenent to 
show that a man has been eonvieted of the 
offense of murder by a Criminal Court, the 
findings of which are not in any way binding 
onthe Civil Oourts, and that it must be 
shown by positive and reliable evidence that 
the murder was- sommitted by the man 
whom itis sought to deprive of any property 
he would have otherwise inherited or whose 
dessendants are to bo shut off from their 
heritage on grounds of public polisy. This 
proposition is correct so far as it goes. The 
findiug of the Senior Subordinate Judge is 
in no way based on that of the Sessions 
Judge in the criminal ease but is arrived 
at independently after considering the 
evidense on this resord about^the fasta of 
the murder. Three witnesses have been 
examined on this point. Ditta (D. W. No. 
14), Musammat Bhagwan Devi (D, W. 
No. 17) and Arura (D. W. No. 18). The 
last named witness professes to have seen 
Ganda. Mal giving ioka blows to Devi Dyal 
and afterwards to strike Musammat Jamna 
Devi. He is a man who made a statement 
to the Poliee on the day of the occurrense 
and gave exjdenee at the Sessions trial and 
was believed. Musammat Bhagwan Levi is 
the mother of the plaintiffs and the widow of 
Ganda Mal. She says that her hnsband 
killed Musammat Jamna Devi and that on 
the same day Devi Dyal was found killed, 
though she same to know of it after witness- 
ing the murder of Musammat Jamna Devi. 
Dittu (D. W. No, 14) heard the outery of 
Musammat Jamna Devi and went to the spot, 
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She was murdered in his presence, buf 
Devi Dyal had been killed already in the 
sime bhonse. Mr. Moti Sagar’s sontention 
is that this evidence is hardly suffisient- to 
prova that the father of the plaintiffs 
was the murderer of Devi Dyal. We 
do not see, however, any fores in this 
contention and have no hesitation in believing 
the statement of Arura, who saw the whole 
of the occurrence, and the statements of 
Musammat Bhagwan Devi and Dittu, who 
saw the latter part of the ocenrrenos and 
whose evidense clearly points to Ganda Mal 
being the perpetrator of the double murdar. 
We have no doubt that Ganda Mal murdered 
his brother, with the object of taking his land. 

From the above question of fast Mr. Moti 
Sagar passes on to 9 point of law and argues 
that even if it is found that Ganda Mal was 
the murderor of his brotber this should not 
deprive the plaintiffs of their rights to the 
estate of Devi Dyal, hesause under Hindun 
Law they do not derive those rights from 
their father but they have their own righta 
from the moment of their birth and are heirs 
to their uncle. He says he is aware that the 
Punjab Ohief Court has ruled in Muhammad 
Khan v. Sts Bano (1), that the desaendants 
of a murderer are preeluded from inherit- 
ing the property cf the person murdered, 
where the sole object of the crime 'was to 
secure the property of the latter, as such a 
euseession is opposed to publia polisy. He also 
to refers an unpublished* Division Bench 
ruling cf this Court, Jind Kaur v. Indar 
Singh, Second Appeal No, 252 of 19:9, 
whieh has followed Muhammad Khan v. Sts 
Bano (1) but adds that both those rulings are 
under Customary Law and an beir under the 
Hindu Law ttandson a different footing from 
that of a reversioner under theOustomary Law 
of the Punjab. It is contended that so far 
as the texts of the Hindu Law are conserned 
there is no prohibition against even a 
murderer sueseeding to the property of. 
the man whom he bas murdered, but 
ao inferenee has been drawn from one or 
two texts and it has been held that the 
murderer himself may be exeluded under 
Hindu Law on the ground of public polisy. 
It is urged that it would be wrong to extend 


(1) 41 P. R. 1906; 95 P, L, R, 1606; 82 P. W, R. 1900, 


* Since reported as 67 Ind, Cas, 526; 8 L. 108; 23 P, 
W. R, 19232- LEG, ]. 
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the disability to the cons and other dexsend- 
ants of the murderer simply on the ground 
of public policy in cases where the personal 
law of the parties does not, justify sueh an 
extension and where.sush dessendants were 
absolutely inzocant of the offenca in.question, 
as. they admittedly were in this 6380, 

Mr, Moti Sagar cites tho i Mitakshara, 
translated by. Macvaghten and Oolebrcoke, 
page 373, where Yajunawalkya thus pro- 
pounded an excsption. to the ordinary rule 
of succession, According to Hindu Law “an 
impotent person, an outcast, and his 14516, 
one lame, a madman, an idiot, a blind mar, 
and & person affliated with an insurable 
disease" are excluded from participation, He 
points out that the murderer is not exeluded 
and that even if the word. ‘outcast’ were to 
be taken as including a man who has. eom. 
mitted a heinous crime and his son is to be 
excluded aseordibg to the above text, there 
1s ample ‘authority in Hindu Law for the 
view that.the(yexslusion of the.son of an 
outeast applies to sons born' after the eom- 
mission of the act, whioh resulted in.the ex- 
eomimunieation of the father, but not to 
gons born before the father became 
subjeet to any taint. Ib is further argued 
that if the sons of Ganda Mal had tried to 
succeed Deyi Dyal immediately after his 
death and if there had been no daughter of 
Devi Dyal to intervene between them and 
their suesession it might possibly have been 
urged with some reason that they should be 
exeluded, but they now elaim to some in when 
suecession has opened ont to them by the 
death of Musammat Saraswati, and they some 
in under Hindu Law not as sons of their 
father but as nephews of their uncle in which 
capacity they slaim under their personal law 
a right independently of their father. Reli. 
ance is plaeed for this contention on Brojo 
Mohun Thakoor y. Gauree Parshad Ohowdhry 
(2), where it was .held that a nephew 
sueceegp under the Mitakshara not as the 
heir o his father, but as the- direcs heir 
of his unela. We are also referred to another 
desision of tbe Caleutta High Court, Nilmadhab 
Mitra v, Jofíndra Nath Mitra (3), whera a son 
who .was exaludfd from inheritance by 
reason of his murdering his father, had 
served ont! the pnunishmen$ finfl.c:ed upon 


(2) 15 W. R, 70. 
(3):18 Ind.jCas 764,17 :0.3W.- N, 33M. 
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him and eslaimed maintenanse from hia son 
who had got the inheritance, and where ib 
was held that the murderer was entitled to 
maintenanes and so bis after-born gon, 
He also referred to Girtmallappa Ohannappa 
v. Kenchava (4) where a murderer was 
disqualified from inheriting the estate of the 
person murdered as a case that might 
possibly be considered against him. He 
argued that sven that case was no anthority 
for extending the disqualification farther than 
the murderer himself, We think the two 
rulings relied upon by him eannot be of 
much help to him in this case. Brojo Mohun 
Thakoor v. Gauree Parshad Ohowdhry (2), 
may be an authority in ordinary eases of 
suécession under the Hindu Law to determine 
whether a nephew has an independent 
right of inheritance from his unele but it 
cannot furnish any guidanee in a ease where 
the question ie, whether the direst lineal 
dessendanta of a murderer are to ba allowed 
or not to benefit by his erime, Similarly 
Nilmadhab Mitra v. Jotindra Nath Mitra 
(3), is a elearly distinguishable ease, No 
doubt the son of a murderer does appear in 
that case to have suseeedad to the estate 
of his murdered grandfather, because no 
objeetion appears to have been raised by any 
one against his suesession, but the point that 
was direstly before the High Court related 
to tbe right of maintenanes which the con- 
vist had against his eo-parcaner, which has 
nothing lo do with the point involved in 
the present case. Itis generally reeognised 
that the exclusion of the murderer is not 
based on the principles of either Hindu, 
Muhammadan or Customary Law, but on 
public-poliey and justice and itis from tbis 
standpcint rather than that of the personal 
law of the parties that the question before 
us is to be approached, This was held by 
na Division Benesh of the Punjab Chief Court 
in Shah Khanam v.  Kalandhar Khan 
(5) where the learred Judges laid down 
that publie policy and justics demand that 
no criminal should benefit. by the result of 
hie crime, and that it is unneeessary to oon- 
sider either the Muhammadan or Oustomary 
Law on the point. The same view was 
expressed in Vedanaycga Mudzliar v. Vedam- 


(4) 61 Ind. Cas, 294; 45 B. 7¢8; 23 Bom, L, R, 213, 
(5) T4 als E. 190C; Pi L, n? 1600 ab p.466. 
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mal (6) and Vedammal v. VeGanayaga Mudaliar 
(7). Both the decisions related to the 
same oase, Tho learned Judges observed 
in Vedanay;ga Mudaliar v, Vedammal (6) 
in remanding the cass for re-trial of the ques- 
tion of fact, whether the person sought to 
be exce'uded from inheritanse on the ground 
of having committed a murder had aetually 
committed that offense or not : 

“The question whether a Hinda who has 
been party to a murder is prevented from 
suseeoding to thé estate of the person 
murdered is not answered by the Hinda 
Law. But the prineiple that no one shall 
be sllowed to benefit by his own wrongful 
aet is of universal application.” 

The same principle was adopted in Muham- 
mad Khan v, Sis Bano (1) by Me, Jasties 
Ohatterji and Mr. Justiee Kensington, who 
held that if the son of a murderer is allow- 
ed to succeed, the Jaw exeluding the father 
will be atultified altogether. In the un- 
published ruling of this Court in 
Jind Kaur v. Indar Singh, Civil Appeal 
252 of 1919, a ease decided by a Division 
Bensh, the same prineiple has been farther 
emphasised. The following obsarvations in 
the last mentioned ruling are werthy of 
attention — The murderer’s right in aueh 
a ease is swept away and with ie is carried 
away the right of every one who claims 
. through (and not merely from) him.......... 
If this were not sc, the objest of this 
principle of exelusion would be, in many 
eases, rendered nugatory:an aged father 
who had a right of reversion to a large estate 
eculd murder the holder of that estate and 
suffer the extreme penalty eheerfully know- 
ing that by his action he had benefited his sons 
very materially. Ram Singh was not the sourca 
of Indar Singh’s right of suceession but he 
was the channel through which bin right went 
to Indar Singh, and when the channel besomes 
tainted, or blocked, the right to sueceed seases 
to flow on to the son.” As noticed already, 
Mr. Moti sagar tries to distinguish the 
present case from Muhammad Khan v. 
Sis Baro (1) and Jind Kaur v. Indar 
Singh {Civil Appeal No, 252 of 1919) 
on the ground that 
rulings ander Customary Law and that they 
should not be applied to eases falling under 

(6) 27 M. 691, 

. (1) 81 M. 100; 18 “A.L. 4. de 10; 2 M. L. T. 533. 

& * Since reported as 67 Ind. Cas. 626—[ Ed 1. 
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Hindu Law, as the rights of a Hindu heir 
are on a different footing from those of an 
heir under the Customary Law. In the first 
plase we fail to see that there is mueh 
appreciable differense betwesn the position 
of the two heirs, so far as the question of 
deriving their title through a person is 
eoncerned, For instanee, the sons of Ganda 
Mal may be the heirs of Devi Dyal indepand- 
ently of their father but they sertainly 
derive their status as heirs throngh that 
relationship and, as observed above, if the 
channel through whish that right to succesd 
was to flow is bloeked, they cannot assert 
their relationship, whieh was created through 
the murderer and whieh has been tainted by 
bis criminal act. In the seeond plase, on 
consideration of publie policy, it seems to be 
quite unjust to allow the sons of a murderer 
to derive any benefit from their father’s 
erime, because in that way the publie 
policy on which the rule of exclusion ie 
based would be defeated, Oar attention ia 
drawn by Mr. Tek Chand to certain prinei- 
ples of English Law on whish the prineiplea 
of publie poliey propounded by the -Indian 
Courts seem to be based. He sites the 
following passage from Jones Blackstone, 
page 254, in this sonneetion :— - 

"There in yet a further consequence of the 
corruption and extinstion of hereditary blood, 
whieh is this, that the person sttéinted 
shall not only be ineapable himself of inherit- 
ing or transmitting his own property by 
heirship, but shall also abstract the dessent 
of lands or tenementa to his posterity in all 
cases where they are obliged to derive their 
title through him from any remoter anses‘or, 
The channel, whieh sonveyed the hereditary 
blood from hia aneestors to him is not only 
exhausted for the present, but totally dammed 
up and rendered impervious for the future. 
This ia a refinsment upon the ancient law of 
feuds, whieh sllowed that the grandson 
might be heir to his giandfather, though the 
son in the intermediate generation was guilty 
of felony, But by the Law of Englard a 
man’s blood is so universally eorrupted by 
attainder, that his sons ean neither inherit 
to him nor to ary other andbstor, at least'on 
the part of their attainted father,” 

The lawof attainder in England may be 
different ta the law in India relating to 
murder but we think that the principle 
erunciated above is one whieh} gan and 
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should apply to eases where the dessendants 
of a murderer claim to benefit by his erime. 
As remarked already, the question involved 
in this ease ought to bə decited on broad 
prinaiples of publis policy and wa think that 
it is compatible with justies, equity and good 
eonsreienes that the exclusion of a murderer 
from the inheritance of the man whom he 
had murdered muit be taken to inalude his 
direst linen] descandante, and, holding that 
view, we are of opinion that: the su't of the 
plaintiffs has been rightly dismissed. 

As to the part of the case relating to 
Pindi Das (defendant No. 2), who waa made 
only a pro forma defendant without any relief 
beicg sought azainst bim, there seems to have 
' been no adjudieation between the rights of 
the defendants inter se and tha only poiuts 
daeided with regard to him are those involved 
in Issues Nos. 1, LI -and 12. The point 
raised in Issue "No. l war, “did Pindi Das 
alienate his share in the estate of Devi Dyal 
deceased in favour of the plaintiffs?" 
been found that though he had executed the 
deed dated the 8th January 1918, Exhibit 
P 3, in favour of Har Bhagwan, plaintiff, 
that deed was void for want of sonsideration, 
that it was very suspicious in its nature and 
invested the plaintiffs with no title to alaim 
possession of any part of the proparty in suit 
on the basis of that deed.’ With regard to 
this it has been sontended by Pandit Sheo 
Narain that thia deed was inadmissible in 
evidence, as it was registered at Haranpur 
where no part of the property concerned was 
situated and that, therefore, the regis:ration 
was without jurisdiction and the desi was 
inadmissible in evidedee. He refers to 
Uiit Narain Ohowlhury v. Mathura Prasad (8) 
where the Caleutta High Oours has held that 
the Registrar of a diatrict has no jurisdiction 
to register the bond where the parson giving 
the bond has no property in the distriat, He 
refers in the same eonnestion to Harendra 
Lal Roy Qhowdhurt v. Hart Dasi Debi (9) and 
Ram Lal v. Musammat Tamkin Bano (10). He 
also points ont that the authority followed by 
the Court below for holding that the dead 
was admissible, 3.6; Basheshar Das v. Bhagwan 


(8) 29 Ind. Cas. 418. 

(9) 23 Ind, Cas. 637; 410, 972; 27 M. L, J. 80; 
(1914) M. W, N. 462; 16 M, L. T. 6,18 O. W. N. 817; 
19 O, L. J. 484; 16 Bom L. R. 400; 12 A, L. J. 774; 1 
L. W. 1050; 411. A. 110 (P. O.) 

- (10) 49 Ind. Cas, 643; 17 A. L. J. 863; 41 A. 885, 
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Das (11), was based on the Allahabad 
ease, the  desision in whieh has been re- 
eonsidered sinse by the Allahabid High 
Court, He  drawa attention to the 
Privy Council rnling Ambu v. Shrintvasa 
Kamath; (12) whish laya dawn that a 
deed which was not legally registerel is 
invalid anda nullity. We ars inslined to 
think that this eontention is eorrect and 
tha deed is inadmissible in evidense, . We 
also agrae with the elear fiading of the Oourt 
below that the deal was without eonsidera- 
fion. in faot it is admitted bsfore us by the 
learned Counsel for the apnallants that no 
part of the sonrideration has bean yet paid 
and as far as wa can see the transfer has been 
rightly eharasterised as a nomtnal one, be. 
gause it is evident that no one sould have 
parted with titla to so valyable a properiy 
for sush & paltry sum as Rs. 500. It is not 
proved, thersfoxe, that thera wai any valid 
transfer of any rights which Pindi Das mag 
have in the property in dispute. 

As regards Issne No. 11, the finding of the 
Oourt below is that the parties are governed 
by Hindu Law under whieh the brothera and 
nephews of whole-blood exslads those of 
half blood and no eus‘om to the contrary is 
shown and the issue is, therefore, desided 
against Pindi Das, but in view of what we 
have held regarding the olaim of the plaintiffs, 
who are the whole blood nephews of the 
decease, the result of this issue hardly 
affsets the sare. Similarly tha pronounsement 
of the Court below on Issue No, 12, does nof 
require any desision from us. The isane was 
whether the plaintiffs -ware estopped by their 
conduet from claim ng preferenca over Pindi 
Das, and it has been held that there was no 
sonduet of theirs whieh sould operate agaiast 
them by way of estoppel, This is again a 
deesision with which we have no eoncern, as 
the suit of the plaintiffs fails. We, therefore, 
dismiss thi: appeal with costs. The srosa- 
obiestions filed on behalf of Hgkam Singh, 
defendant, are also dismissed. They related 
only to the findings of the Ooart below 
regarding the adoption of Balwant Singh by 
Musammat Saraswati and the Will made by 
ber in his favour whieh points have baen 
duly disposed of above, 

N. H. 


(11) 44 P. R. 1898. 
(12) 88 Ind. Cas, 754; 23 0. W. N, 869; 140, W. 576, 
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ALLAHABAD HIGH COURT. 
First Oivin APPraL No. 122 o 1920. 
May 16, 1922, 

Present:—Sir Grimwocd Moara, Kr., Chief 
Juetice, and Mr. Justice Gokul Prasad. 
-BIND BAHADU % SINGH An D OTEEgS— 
PLsINTIFES—APPELLANTS 

RELSUS 
RITURAJI AND orHERS— DEFENDANTS— 
RESPORDENTS, 

Hindu Law—Succession— Widow, death of—Next 
yeversioners, not seeking to obtain possession of estate— 
Remoter reversioners, right of. ' 

One K. died leaving a widow after whose death a 
dispute arose as to succession. K,’s daughter sued 
for declaration and obtained & decree against next 
reversioners. Upon & suit brought by the remoter 
reversioners who alleged a custom excluding daugh- 
ters from inheritance, which they said, the next 
reversioners being in ‘collusion with the daughter 
had failed to urge in the previous suit: 

Held, that the suit was not maintainable inasmuch 
as even if the custom as alleged were found to exist, 
the persons entitled to succeed would be the next 
reversioners'and if the latter did not choose to avail 
themselves of their right to the possession of the 
property, such inaction on their part would not confer 
any right on the remoter reversioners. 

. First appeal from a deoree of the Sub- 
ordivate Judge, Basti. 

_ Mr. Shiva Prasad Sinha with him Mr, S. 
M. Sulatwan, for the Appellants. 
Dr, f&urendro Nath fen (with bim Mr, Gul- 
sari Lol), for the Respondents, 
“JUDGMENT —The cireumstances under 
which this appeal has arisen areas follows: — 
One Kupnj Behari Singh died, many years 
ago Jeaving a widow Musammat Jamna 
Kunwar. She died in the year 1914. 
After ber death, two persone, Sheo Narain 
Singh and Ohotku Singh, applied for-muta- 
lion. aa next reversioners. Their applisation 
wad ; opposed by Musammat Rituraji, the 
respondent No, 1, who represented herself to 


be the daughter of Kunji Behari Singh, and 


raid she was as sush entitled to the property, 
She lost her ease in the Revenue Court and 
afterwards -brought a enit for declaration of 
her fitle, as*the heiress of Kusj Behari 
Singh. as against Chotku Singh and Sheo 
Narain Singh, the next: reversioners. - Her 
soit was decreed by the Court of first irstanea 
and that, decree was confirmed, on appeal, by 
this Court, in 1919. 

The. present plaintiffe, who allege them- 
selves to be remoter reversioners, ag sompared 
to Skeo Narain Singh, ard. Oh’tku Sii gh, 
: gommerced this litigation on the. ‘7th of 
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June, 1919, claiming porsession of the 
property of Kunj Behsri Singh agsivat 
Musammot Ritureji Kunwar, asd Obotku 
Singh and Sheo Narain Singh, the immediate 
reversioners. After stating the faats, of whiah 
we have given a brief resume, the plaintiffs 
say that the COhotku Singh and .Sheo 
Narain Singh did rot bring forward 
evidenee in the previous suit to prove that 
under a eustom ret out in the present plaint 

Musammet Rituraji Kunwar, even if she 
was the daughter of Kunj Behari Singh, 
was vot entitled to succeed, It is suggested, 
but there is no evidenee to support it, that 
Chotkn Singh and Sheo Narain S'ngh did 
not set up this eustom. as a defence in the 
previous ruit, pcssibly besanse they were in 
sollusion with Musammat Rituraji, It: may 
be mentioned that in this ease they fave no 
partisulars to lay the fourdation of any sneh 
sustem, and these would have been neeersary 
if the rleintiffS hed been stle to get over 
the plea that their rlaint disclosed no caute 
of aation. Tle plaintiffs say that their 
cauce of astion aroreon the 2nd‘ of January 
1914, anc snbsequent :dates, and also on the 
13ih of January, 191%, when the High 
Court eonfirmed the deoree of the Sub- 
ordinate Judge in favonr of Musammat 
Rituraji Kunwar, 

The point raised in the defenee waa that, 
on their own care, as: put forward ip the 
plaint, the plaintiffs had no sause of action 
to maintain the present soit. The main 
defenee was that, on a enreful reading of the 
plaint, it diselosed no cause of astion, and 
it was to this matter that the Judge addressed 
himself in tke first instanee and bas desided 
that question adversely to the plaintiffs-app el. 
lante, ard dismissed their suit, 

“The plair tiffs. come here in appeal and 
sballenge the judgment of the lower Oourt. 
The learned Subcrdinate: Jndge has, ina 
very earcfal judgment, discussed the various 
pleas. put: forward before him, and we'agree 
with h'm.in his conelusions, Thia iw not 
& case in which a remoter reversiorer ia 
suing by reason of the astion or insation of 
a rearer reversicner to tef aside an alienation 
by anowner with limited powers, In this 
case if is asuit by a person alleged to ba 
entitled to certain property beesuse some 
person with. better title to. that property 
bas failed to take advantage of the rights 
whigh hehad. In .thig. «ge, gs--soon ag 
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Musammait Jarnna. Kunwar. died inithe.yoar 
1914,- the- suesession - opened out. If the 
ordizary.:H:nlu Law, applied,, the next heir 
would ba.the,daughter,. Musammat Rituraji 
Kanwar,. provided:.she-suaseeded in proving 
that -she was the daughter of the -decedsed 
and if she succeeded in meeting the alleged 
engtom excluding dapghtere. If.shedid nob 
sueeced. because of either of the two reasons 
aforesaid,-the- property would go to ‘Sheo 
Narain Singh: and, Ohotku’. Singh, and if 
Sheo „Narain Sipgh and, Qhotku Singh .did 
not. ehooss. to avail themselves of their right 
to poeséssion of: the property, sueh inastiou 
of theirs would not eonfer any rights on the 
plainfíffa who do not glam to be his. heirs. 
The reasoning on ‘this question eannot . be 
put better than it.haw been put ky the 
learned Subordinate Judge at, pages 12 and 
13 of the. paper book. -We agrea with the. 
view. taken by. the: Subordinate Judge that 
the pliantiffs are not entitled to maintain the 
present. suit, 
appeal with sosta. 

N. K, Ct N.H, Appeal dismissed, 


LAHORE HIGH COURT. 
MiscgLLANEOCS Secoyp Civi, APPRAL No, 2515 
or 192]. 
April 26, 1922. 
(Present :— Mr. Justice Abdul. Raoof. 
MADAN GOPAL—Decraz-Horper— 
APPELLANT 
teratus 


MALAWA RAM-—JupauEgsT-DEBTOR— 


RESPO? Denr. 

Limitation Act (IX of '908), ss. 5, 12—0Oivsl Pro. 
cedure Code (Act V of190-), 8,122, O. XLI, r. t— 
Appeal, second —Limitation—1ime spent in obtaining 
copy of First Court's judgment, whether can be excluded 
—Estension of time—Bufficient cause. 


/ Under section 12 of the Limitation Act the time 
requisite for obtaining the copy of the judgment on 
which the decree appealed against is founded can 
„alone. be excluded in computing the period of limi- 
tation. In the case of a second appeal, therefore, the 
period spentin obtaining a eopy of the First Court's 
judgment cannot be excluded under the provisions 
of this section, even where the Rules of the High 
Court require a copyeet the First Court's judgment 
to be filed along with the memorandum of appeal. 


A High Court has power to alter, amend and add to 
rules of procedure laid down in the Code of Civil Pro- 
cedure according to section 129 of the Code, bat it 
has no power to alter the period of limitation provided 
by the Limitation Act, 
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Narsing Sahai v. Sheo Parsad, 42 Ind. Cas. 855; 40 
À. 1; 15 A. L. J. 835, relied upon. 

A Court is not bound .to show indulgence to an 
appellant under section 6 of the Limitation Act 
who has not been prompt in applying for copies. 


Missellaneous seeond appeal from an 
order of the Distriet Judge, Jullundur, dated 
the 21st April 1921, offirming that of the 
Senior Subordinate Judge, Jullundur, dated 
the 8th Febrnary 1921, 

Lala Sadri Das, R, S., for the Appellant. 

Lala Mehr Ohand Mahajan, for the He. 
spondent, 


JUDGMENT, — This appeal is alearly 
barred by time. The judgment appealed 
agairst wan given on the 21st April 1921. 
The appeal was lodged in this Court on tt e 
12th Oetober 19291, The period of 90 days 
allowed under thelaw expired on the 20'h 
July 1991. Therefore, the appeal was elearly 
barred by time on 19th Oetober 1921; but 
the appellant was entitled to time occupied 
in obtaining copy of judgment whieh he was 
required to file with the memorandum of 
appeal. The application for sopy of judg. 
ment was made on 4th July 1921, The copy 
was ready for delivery on 6th Joly 19921, 
Thus appellant was entitled to three days on 
this acsount. Mr. Badri Das, however, has 
eontended that tha copy wes astually deliver- 
ed on (he 11th July 1921. This would give 
to the appellant 8 days fcr cbtaining sopies. 
The appeal aecording to tbis saleulation 
would be within time up to the 28th July 
1921 and it ought to have been filed then. 
The long. vaeation eommenced on the 29th 
July 1921. Thus tbe period of limitation 
had expired before the eommerosment of the 
long vacation. Therefore, the appeal of the 
appsllant -eannot ba treated as within time, 

Mr. Badri Das for the appellant has 
argued that as, aesording to the. rules of this 
Court, it is incumbent upon appellant to file 
a copy of the judgment of the Firat Court 
also, the appellant in this eare,was entitled 
to the benefit of the period spent in obtain- 
ing copy of the judgment of the first Court. 
The application for copy cf the first Court’s 
judgment was made onthe 20th July 1921 
and it was not delivered till the 29th of 
July 1921. If this period were to be allowed 
tothe appellant his appeal would aertainly 
be within time, It is provided in slau«e (3) 
tftention 12 of the Limitation Act that 
where 8 Yecree is appealed from or sought 
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to ke reviewed the time requisite for obtain- 
ing a copy of the judgment on whish it is 
founded shall also be excluded. Now, in 
this ease the deeree appealed from is the 
desree of the Appellate Court. Therefore, 
only the time requisite for obfain'ng the eopy 
of the judgment on whieh the decree appealed 
against is founded should b>exsluded. Lam 
aware that this Coart has framed a rule 
making it neeessary to file a eopy of the First 
Coirt’s judgment with the memorandum of 
appeal, This Court has power to alter, 
amend and add to rules of prosedure leid 
down in the’ Code of Civil Procedure assord- 
ing to sestion 122 of the Code ; bat it has no 
power to alter the period of limitation 
provided by the L'mitaticn Aet, This view 
cf the law is supported by the Full Bench 
desision of the' Allababad High Court in 
Narsingh Saha v. Sheo Frasad (1), Mr, Badri 
Das bas asked me to extend the pericd of 
limitation in this ease under section 5 of the 
Limitation Aet and treat the appeal as 
within time, but 1 see no anffisient reason for 
doing this. ‘The judgment apresled agairst 
was delivered on the 21st of April 1921 and 
the appellant did nct apply for sopy of 
judgment acd decree till tbe 4th of July 
19:1. A Court is not bound.to show indul- 
' genee to a litigant who is not prompt in 
seeking bis remedy. 

The appeal is clearly bar:ed and is dis- 
missed with coats. 

ZR. 

Appeal dismissed, 
(1) 42 Ind. Cas, 855; 40 A. 1; 16 A, L. J. 886. 





ALLAHABAD HIGH COURT, 
Seconp O1v.t APPrAL No. 88scri921. 
May 25,1922. 

Present == Mr. Justiee Lindsay and 
Mr. Justice Kanhaiya Lal. 

NEHAL SINGH AND sxnorers— DERENDANTS 

w ~~ APPELLARTS 
voraus 
PATEH OHAN D AND 4NOTBER— PLA: N3IEES— 
RE POHDERNTS. 
E Specific Relief Act (I of 1877), s. 28— Contract, 
enforcement of—Stranger—BEquity. 

A stranger to a contract is, as a rule, not entitled 
to sue, but relief may sometimes be granted in his 
favour on principles of equity. [p 779, col. 2, | 

B. contracted to sell certain property to N. in 
order to satisfy a money-decree obtained against 

Mim by S, The consideration was fixed af Rs. 2,900, 
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Out of this B. actually received Ra, 300 and the 
balance of Rs. 2,400 was left with the purchaser 
for payment to 8, The sale, however, was not 
carried out, and eventually S. himself got 2 sale- 
deed from B. of the same property and out of 
the price fixed appropriated Rs, 3,009 to the satisfac- 
tion: of his decree. Subsequently N. sued B. for 
specific performance. Tho suit was decreed and 
S. lost possession of the property. S. brought the 
present suitto recoverfrom N. Hs 3,000 being the 
amount appropriated in satisfaction of hig decree. 
The lower Courts held that although N. was not 
liable to pay Rs. 3,000 he was liable to the oxtent 
of Rs. 2,60), being the amount which under. 
his contract with B, was left with him for payment 
to S. Inseoond appeal N contended that S. being 
not privy to that contract was not entitled to 
enforces any covenant under the same: -> 

Held, dismissing the objection, that though S. was 
at the outset a strangerin dealings batween N. and 
B., nevertheless by reason of the subsequent pro- 
ceedings terminating in the deoree for #pecific 
performance, 9. was brought into a degree of privity 
with N..so as to be entitled to relief on prinoiplea 
of equity. [ p. 780, col. 1.] 

Debi Narain Dutt v Ram Badhan Mandal [ Chunnilal 
Ghose], 20 Ind, Cas, 630; 41 C, 187; 17 O, W. N, 1148; 
18 0. L. J. 608, followed. 

Seeond appeal from a dearee of the District 
Judge of Mainpuri, y 

Dr. Kailas Noth Katju, for the Appellants. 

Mr. Gtrdharilal Agarwala, for the Respon- 
dents. 

JUDGMENT.—This ease has been argued 
nt sonsiderable length before us but we have 
come to the conclusion that the deoree of the 
lower Oovrt ought to stand. 

The suit was a sit for the recovery of a 
sum of Rs, 3,034.68 alleged to be due from 
the firat two defendants, Kunwar Nehal 
Sirgh and Kunwar Dwarka Singh. The 
plaintiffs in the suit were Lala Fateh Ohand 
and Lala Hira Lal who admittedly ara the 
brothers and survivors ofone Lala Sewa Ram. 


It is neeessary to set out in some detail the 
earlier history of this case, Sewa Ram had 
obtained in the year 1908 a simple money- 
deeree against a judgment-debtor, named ' 
Kunwar Bhawani Singh, who is impleaded 
in the present suit as defendant Na, 3. 

In exeeution of that deeree Sewa Ram ` 
attached eeríain immoveable property on the 
allegation that it belonged to his judgment- 
debtor. | a l 

This attaehment prodused.an objection 
on tbs pat of Bhawani Siogh’s wife, 
Muszmmai Durga Kunwar, who put forward 
the plea that the  proger y had been 
transferred to her, 

This | objection cf 


Mwusanmet Durga 
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Kunwar was allowed., Thereafter Sewa Ram 
brought a declaratory suit for the purpose 
of establishing that the property which 
he had got attaahed was, in fast, the 
property of his judgment-debtor. Sewa Ram 
won this case , and, thereafter, began 
execution procsedings. 

Meanwhile, on the 19th Febrrary 1910, 
Bhawani Singh entered into an agreement 
with Nehal Singh and Dwarka Singh to 
sell to them  sertain Zemindari property, 
his objest being to pey off the decree whieh 
was outstandirg in favour of Sawa Ham. 

There san be no question that by this 
agreemont  Bhawari' Singh undertock to 
sell the property to Nehal Singh and 
Dwarka Singh for & sum of Rs. 2,900, 
Rs. 100 was given as earnest money, Re. 200 
was paid in essh, and the balarce of 
Ra. 2,600 was left with the purehasers for 
. payment to Sewa Ram in satisfaction of 
his decree. 

This ssle, however, was not earricd out, 
ard on the 7th June 1910, Sewa Ham, the 
desree bolder himself, got  ssle-deed from 
the judgment-debtors, Bhawani Singh and 
his wife, Durga Kunwar. The consideration 
of this deed was a snm of Hs. 3,300. Ont of 
this Ra, 3,034-6 were appropriated by Sawa 
Ram in satisfaction of his deeree. Sawa 
Ram certified: satisfastion to the Oourt, 
The rest of the money was paid to the 
vendor in sash. | 

Following on this in the year 1912 Nehal 
Singh and D warka Singh brought a suit for 
Bpe:ide rerformanee of the eontraet for 
eonveyanes which had been cxeented in their 
fayocr on the J9:h February 1910. They 
lost this suit in both the Courts below 
but in gesond appeal this High Ovurt gave a 
deeree directing that specific performanca 
of the contract to sell should be enfcrced. 
It was dirested by this Conrt that Sewa 
Ram, tha subsequent purshaser, and Bhawani 
Singh shcudd join in executing a conveyanse 
in favour of the suceessful plaintiffs, a ehal 
Singh and Dwarka  Singb, and that 
sonveyanee was ultimately exesnted on 
behalf of Sewa Rim and, Bhawani Singh by 
the learned Subordináfe Judge of Mainpnri. 
The terms embodied in this eonveyanee were 
the terms which had been sgreed upon by 
the parties to the contract of the 19th 
February 1910. After this eonveyance had 
beenjyexecated bythe Court in favour fof 
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Néhal Singh and Dwarka Singh, Sewa Ram 
lost possession of the property, and now we 
have this present suit brought by the 
survivors in interest of Sewa Ram fo resover 
from Nebal Singh and Dwarka Singh a sum 
of Rs, 3,034-6, that bsing the amount whieh 
under the sale-déed exeeu*ed in favour of 
Sewa Ram was appropriated in satisfaction 
of Sewa Ram’s deares. 

The suit was sontested on every imaginable 
ground. The main plea with which we are 
eoncerned was that there was no privity of 
contract between Nehal Singh and Dwarke 
Singh on the dve side and the plaintiffs or 
their predecessor on the other, Great 
reliarc3 was plaeed upon the fact that Sewa 
Rem was a stranger to the sontrast of the 
19th February 1910, and it was p'eaded that, 
being a stranger to that contrast, neither he 
nor his suasessora were entitled to ane 
for the purpose: of enforeing any eoveuant 
entered into between the defendants and 
their vendor, 

The result has been that both the Courts 
below have decreed the claim though not to 
the extent to whieh the plaintiffs desired. 
Both the Courts have held that although the 
defendants Nos. land 2 are liable to these 
plaintiffs, they are only liable to the extent 
of Ra. 2,600, that being the amount which 
urder the contrast cf 19th Febrnary 1910, 
was left with them for payment to Sewa Ram, 
Interest on this sum to the amount of 
Re, 1 44-li has been allowed. 

it has been strongly argued before ug 
that the suit was not maintainable inas- 
mush as Sewa Ram was no party to the 
contrast of the 19th February 1910. There 
can be no doubt that the general law is 
that a stranger to a contract is not 
entitled to sue, but there are eases in whieh 
the Ccurts have granted relief in favour of 
a stranger to the gontract on prineiple of 
equity. We have been referred toa great 
many cases of various Courts byt we shall 
content ourselves with referring to the ease 
of Debt Narain Dutt vy. Ram  Sadhan 
Mandal [{Ohunnilal Ghose] (1). There 
tte whole law on the subject has 
been lueidly laid down in the judgment 
of Jenkins, C. J. We consider that there 
is a close anslogy between the faeta of the 
present sase and the fasts of the ease with 


(1) 20 Ind. Cas, 680; 41 0. 137; 17 O. W. N, 1149 
18 C. L, J. 603, 
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whieh the Bensh of the Calontta . High 
Onurt was dealing in the reported ease, 
and .we think, when all the fasts are 
examined itis not possible to maintain the 
plea that Sewa Ram or his suecassors-in- 
interest, the present plaint ffs, are altogether 
strangers to the dealings. between Bhawani 
Singh on the one sida and Nehal Singh 
and Dwarka Singh on the other so as to 
preelude them from seking for the relief 
which has been asked for in this aase. 
We.start with the fast that Sewa Ram 
was outside the contrast of 19th February 
1910; but then we have the fast that Sows 
Ram was impleaded as defendant in the 
suit for a spesifis performanes of that oon- 
tract which was brought by Nehal Singh 
and Dwarka Singb, and.we have the fast 
that under the desrce of this Court Sewa 
Ram and Bhawani Singh were both directed 
to convey the property in dispute to Nehal 
Singh and Dwarka Singh. Further, it is 
not to be dcubted that it was the intention 
of this Court that this .conveyarce to be 
executed beth by Sewa Ram and Bhawani 
Singh was to be exeauted upon the very 
te:ms whish were embodied in the sontrast 
of the 19th Fəbruary 1910, and one of 
those terms was that Nehal Singh and 
Dwarka Singh were to ba liabla to pay 
Ri. 7,500 to “Sewa Ram in disebarge of 
tre debt owirg to him,from. Bhawani Singh 
under tbe desres. In other words, although 
Sewa Ham waa at the outset a stranger 
to the dealings between Bhawani Singh 
and his purshasers, nevertheless by reason 
of these subsequent proseedings terminating 
in a desres for spscifis performanse passed 
by this Court, Sewa Ram was brought into 
a degree of privity with Nehal Singh and 


Dwarka Singh whish, in our opinion, justi- 


fies us in holding that. this is a sase in 
whieh the equitable relief ought to be granted 
as it was granted in the Oalsutfa ease to 
whieh,we have referred. There the relief was 
granted on“ the ground of sertain subsequent 
dealings batwean the plaintiff and the de- 
fendant No. 5, dealings by whieh the parties 
were brought into a relation of privity, 
end it was upon. that basis that the Cal. 
entta, Court sonsidered that the plaintiff was 
entitled to equitable relief. Similarly, in the 
presert case we think there can be no 
doabt that in equity the plaintiffs are en- 
tille to the sum whieh was awarded fo 
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them by the Court below, In our opinion 
no ques'i?n arises of res judicata or of the 
applisation of section 47 of the Code of 
Civil Procedure. The sase is to our mind: 
& straightforward case in which the plaint- 
iff; bad a eausa of astion arising out of 
a desreo which was passed by thia Oourt 
for spəsifio parformansea and out of the 
conveyanas whish followed upon that 
decree. 

The resul', therefore, i: that we affirm 
the desision of the Court below and dismiss 
this appeal with coste. 

< Appall dismisssd. 


N. H. 


OALCUTTA: HIGH COURT. 
APPEAL FROM APPRLLATE ORDER No. 
21 or 1991. ; 
August 27, 1971. 
Present: —Juatics Sir Aantosh Mookerjee, KT., 
and Mr. Justiee Panton. 


 BALEXY MAHAMMAD SAHI AND oTHERS— 


DzgonzE.HornpzR-—AÀPPESLLANTS 
vorTSus 
ALJANMAT AND OTHERS —JUDGMSNT- 


DxBnrog:i— RESPON DENTS. 

Iimecution of decree—Decree-holder seeking to certify 

payment made io him out of Court —Limitation— 

Application to certify payment, if must be distinct from 

application to execute decree—Civil Procedure Code 

(Act V of 1908), O. XXI, r. 2 (Y)—Limitation Act 
(IX of 1908), Sch. I, Arts, 174, 181, application of. 


Where a decree-holder seeks to certify a payment 
made to him out of Cours bythe judgment-debtor 
under sub-rule (1) of r, 208 O XXI of the Code of 
Oivil Procedure, the Article of the Limitation Act 
applicable to an application for the purpose is 
Art. 181, and the right of the decree-holder to apply 
acorues as soon as he receives payment. [p. 781, col, 


The Code of Civil Procedure does nob prescribe 
that an application to certify payment by a judgment. 
debtor must necessarily be distinct from an appli- 
cation for execution of the decree; @here can be 
no objection to a combined application embodying a 
two-fold prayer, namely, first, that the alleged pay- 
ment be recorded, and secondly, that the decree be 
executed for the balance of the jadgment-debt, 
[p. 782, col. 1.] € 

Lakhi Narain Ganguli v.' Felamani Dasi, 27 Ind. 
Cas 11; 200. L. J. 141; 18 ©. W. N. exovi (196), 
Eusuffzeman Sarkar v. Sanchia Lal Nanata, 34 Ind. Cas. 
603,43 O. 207; 23 C. L. J. 899; 90 C. W.N. 272, 
Harendra Chandra Bhatiacharjee v. Gagan Chandra 
Das, 85 Ind Cas, 177: 220. W. N. 326, Jotindra 
Kumar; Dass v, Gagan Chandra Pal, 45 Ind, Cas, 903; 
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46 0. 22, Elahi Buw v, Nawab Lall, 50 Ind. Cas. 
904; 4 P. L.J. 1659; (1919) Pat. 260, Masilamani 
Mudaliar v, Sethuswami Atyar, 4. Ind, Cas. 701; 41 
M. 261, (1917) M. W. N, 602; 38 M. L. J. 219; 22 M. 
L.T. 115, Pandurang Balkrishna v. Jagya Bhau, 
59 Ind. Cas. 399; 4^ B. 91; 22 Bom. L. R. 1120 and 
Bahuballav Roy v. Jogesh Chandra Banerjee, 50 Iud. 
Oas. 242; 23 O. W. N. 320, referred to. 

Bireswar Mookerjee v, Ambika Charan Bhutta- 
charjee, 42 Ind. Oas. 472; 45 0. 630, distinguished. 

Art. 174 of Schedule I to the Limitation Act is 
applicable only to a case under sub-rule (2)of r. 2 
of O. XXI of the Code of Oivil Procedure. It has no 
application to a case under sub-rule (1). [p. 781, col. 
aT. ` 

dud 


Appeal against an order of the Distriet 
Judge, Dinajpur, dated the 5th Ostober 
1920, affirming that of the Munsif, Dinaj- 
pur, dated the 18th Desember 1919, _ 

Babu Girija Prasanna Sanyal, for the 
Appellants. 

Baba Jatindra Mohan Ohowdhury for Babu 
Phanindra Lil Mattra, for the Respondents. 

JODGMENT.—This is an appeal by the 
decrees holders from an order of dismissal 
made on an application for exesution of 
a- morigage-deeree. The preliminary decree 
in the mortgage-suit wes mada on the 
Sth May 1912. This was followed by the final 
desree on the 15th January 1910. On the 
Lith August 1919, the deerse-holders 
applied forexesution, This application was 
prima facie barred by limitation under 
Art. 182 of the Schedule to the Indian 
Limitation Aot. Consequently, the dearee- 
holders sought to essape from tha bar of 
limitation by referenes to a payment 
alleged to have been made by the judgment- 
debtors on the 25th October 1917, Ths 
` Court of first instanos held that the alleged 
payment, which had nok heen oertified or 
resorded onder QO. XXI, r. 2 of the 
Code of Civil Prosedure, conld not ba 
resognised, and dismissed the  applieation 
as barred by limitation. This derision of 
the primary Court has basen affirmed by 
the Distriet Judge. We are of opinion 
that the viegy taken by the Courts below 
cannot ba supported. 

O. XXI, rule 2 sonsists of three sub-rules, 
Sub rule (1) deals with the ease where the 
decree-holder seeks to sertify a payment 
made to him out of Céuri by the judgment. 
debtor. Ths sub-rule provides that where 
any money payable under a decree of any 
kind is paid out of Court or the deeree is 
otherwiso adjusted in whole or iu part to 
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the satisfaetion of the deeree. holder, the 
dssree-holder shall esrtify sash payment or 
adiuabment to the Court whose duty it is to 
execute the decree and the Oourt shall racard 
the game aczordingly. Sub rule (2) deals 
with the ease where the judgment.debtor 
aseks to inform the Court of a payment 
alleged to have been made by him out of 
Court to the desres-holder. In this event, the 
judgment-debtor may inform the Court of 
eneh paymsné and apply to the Court to issue 
a notiee to the deares-holder to show sause 
on a day to be fixed by the Court why 
snsh payment or adjustuiant should not ba 
recorded as cartified; and if after servisa 
of gush notiee the descoree-holder fails to 
show cause why the payment or adjustment 
shonid not bə resorded as cartifisd, the 
Court shall record the same accordingly, 
Sab-rule (3) finally provides thet a payment 
or adjustment, which has not been cortified 
or racorded as aforesaid, that is, at the 
instanse of either the deerae holder or tha 


iudgment.debtor, shall not ba resognised 
by any Court exesuting thse deeree 
Let it bs soneeded that sub-rule (3) 


is expressed in wider terms than the corres. 
ponding provisions of the Code of 1882, whieh 
laid down that & payment or adjustment not 
oertified should not be recognised as payment 
or adjustment of the deeree, But thia does 
not solve the problem raised before us, The 
question ie, whether the deeree-holder can 
eortify the alleged psymentin the manner 
attempted in his application for exccation, 
In this eonneetion it is important- to ob. 
serve that Art. 174 of the Limitation 
Aot ia eapplisable only to a easa nndaer 
sub- rule (2) of rule 2. That Artisle provides 
that an application for the issue of » 
noties under the Civil Prosedure Code to 
show cause why any payment made ont of 
Court or any monpsy payable under a desree 
or order should not beresorded as aertified 
shall be made within 90 days from the 
date when the payment or adjastmonsis mada, 
This is elearly not applicable to a ease 
under sub rale (1). We must sonsequantly 
consider, whether there is a period of limi. 
tation for an application by a dasres-holdor 
who has recsived payment from the judg. 
ment-debtor ont of Oourt, to resord the 
paymen!. Plainly, the only Article applicable 
is Art. 181, which provides that an appli. 
cation for which no period of limitation 


. 482» 
HALEY MAHAMMAD SAHI 0, AIJANMAI 


is provided elsewhere in this Sehedule shall 
be made within three years from the time 
when the ri4ht to apply aseruen. The 
right of .the decree-holder to apply scsrues 
as soon as he receives payment, because 
from that moment he is under an obligation 
to certify the payment to the Court whose 
duty it is to execute the deorece. 

In the ease before us, the alleged payment 
was made on the 25th Ostoher 1917, Cone 
sequently it was open to the decree-holder 
to apply to the execution Court within three 
years from that date fo reeord the payment, 
The Code does not pressribe that rush 
applisation must ba distinct from an appli- 
cation for exesution of the doeres and 
there is obviously no objestion to a cotabined 
application embodying a two-fold prayer, 
namely, first, that: the alleged payment 
be recorded, and sssondly, that the dearse be 
exesuted forthe balanee of the judgment- 
debt, This view has been adopted by this 
Oourt in the eases of Lakhz Narain Ganguli 
v. Felamant Dasi (1), Eusuffeeman Sarkar v. 
Sanchia Lil Nahata (2) and Harendra 
Chandra Bhattacharjee v. Gagan Ohandra Das 
(3), That the deeres- holder is not bound by the 
rule of limitation applieable to the judgment- 
debtor has also been recognised in a series of 
decisions of this Court, namely, Lakh: Nar in 
Ganguli v. Felamant Dasi (1),. Eusuffteman 
Sarkar v. Sanchia Gol Nahata (8), Barendra 
Ohandra Bhattachirjee v. Gagan Ohandra 
Das (3) and Jotindra Kumar Dass v. Gagan 
Ohandra Pal (4) A similar view has not 
been adopted by the Patna High Court in 
Sheik Elahi Buz v. Nawab Dall (5) by the 
Madras High Cours in Mastlaman: Maudaltac 
. v. Sethuswamt Adyar (6) and by the Bombay 
High Court in Pandurang Balkrishna v. 
Jagya Bhau (7). Our attention bas, 
however, been drawn to the déeision 
of this Court where an apparently diffarent 
‘eonslusion was reached. The first of thesa 


(1) 27 Ind* Cas, 13; 20 O, L.J. 131; 18 C, W. N, 
excvi (196). . 

(2) 34 Ind, Cas, 606; 48 O. 207; 23 C. L. J. 390; 20 
C. W. N. 272, i 
(3) 35 Ind, Cas, 177; 22 0, W, N, 825. 
(4) 45 Ind. Cas, 903; 46 C. 22. 
(5) 50 Ind, Cas. 964; 4 P; L. Js 159; (1919) Pat. 


260. 

(6) 41 Ind. Cag, 701; 41 M, 251; (1917) M. W, N, 
502; 83 M. L. J. 219; 22 M, L. T 116. 

(7) 59 Ind, Cas, 399; 45 B. 91; 22 Bom, Le R, 1120, 
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92.08, Biroswar Mookerjee v. Ambika Charan 
Bhattacharjee (8) need not detain us, because - 
the ez parie judgment in that case was 
recalled on an application for a. re- hearing 
by the opposite party in the Rule upon 
whom no notiee has been served and the sasa 
was subsequently desided on another ground. 
But we may point out that the faets of 
that case were of a very special character 
and even on the view whish we take the 
result would not have been different, in 
that case, the deoree was made on the 24th 
November 1909, T'he applieation for execution 
was presented on the 7th Juna 1916, and 
was prima facie barred by limitation. To. 
escape from the bar of limitation the deeree- 
holder relied upon two payments alleged — 
to have been made by the judgment-debtor 
on the 8th October 1912, and 9th June 
1913, In respect of the first payment 
dated the 8th Oestober 1912, the prayer to 
have it resorded (assontained in the appli- 
sation for exesution dated the 7th June 
1916) was barred by limitation under 
Art. 181, In respeet of the sesond pay- 
ment, dated 9th June 1913, the application 
was nob so barred, but that payment, even 
if reeorded, would slearly be of no avail by 
itself to save from the bar of limitation a 
decres dated 24th November 1909. The 
second ease brought to our notieca 18 
Bahuballav Hoy v. Jogesh Chandra Banerjee 
(9) where it was raled that the desree 
holder can certify payment made at any 
time, subjest to the ordinary rule of limita- 
tion that the sertifieation must take plaee 
within such time as is required to save 
the applieation from being barred by 
limitation. It may be doubtful whether 
the application mentioned is the appiisation 
for execution, or the application to have 
the payment resorded; the latter interpreta- 
tion would be in barmony with tbe provision 
in Art, 181, which prescribes the only 
restrietion upon the. rights of the decree- 
holder to bring the payment togthe notice 
of the Court. In these sircumstanoes 
we musk hold that the balance of judicial 
opinion isin favour of the view. that the 
present application for exeaution is not barred 
by limitation. pu 

The result is that this appeal ig allowed, 


(8) 42 Ind. Cas, 472; 45 O, 630. 
(9) 60 Ind, Can, 2423 28 0, WwW. N, 320, 
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the order of the Court below set asida 
and the case ramanded to the Court of first 
" instance in order that the Court may investi- 
gate whether the alleged payment was in 
fact made and whether the: requirements 
of sestion 20 of -tbe Indian Limitation Act 
have been fulfilled. The sppellents are 
entitled to their costs both here and before 
the Distriet Judge. The costs of the Court 
of first instance will abide theresult. We 
assess the hearing fee in this Court ab one 
gold mohur, 
B. N. 
Appeal allowed ; Oase remanded. 


ALLAHABAD HIGH COURT. 
Sercon Civi, ArPgzAn, No. 862 or 1921. 
June 5, 1922, 
Present: - Mr, Justice Stuart and 
Mr, Justice Solaiman, 
BASDEO RAM SARU P— DEFENDANTS — 
i APPELLANTS 
versus 


DILSUKHRAI SEWAK RAM-—-PLAINTIPES 


— RESPONDENTS, 
Contract Act (IX of 1872), s. 68—Acceptance of 
smaller sum than amount due—Discharge-—-Presump- 
tion-~ Question of fact 


Where a plaintiff agrees to aceept a smaller sum 
in full payment of the amount due to him, it is 
not open tohim to go behind that admission and 
claim the recovery of the balance. On the other 
hand, if he dges nob agree to accept that amount in 
full satisfaction of his claim, he cannot claim the 
lenefib of section 68 of the Contract Act, for that 
section only applies where a promisee agrees to 
remit wholly or in part the performance of a promise 
made to him or accepts instead of it any satisfaction 
which he thinks fit. [p. 784, col. 1.7 

Where a debtor sends to his creditor a cheque 
for a smaller,amount than what he owes, the 
mere retention and encashment of the cheque by 
tho creditor, who at the same time refuses to 
receive the amount in full discharge of the pay- 
ment of the debt, does not raise any conclusive 
presumption that he had accepted the cheque aw 
2 conditional offer by the defor. (p. 784, cols. 1 & 2.] 


Ram Chandra Marwari v. Rani Keshobati Kumari, 
2 Ind. Cas, 986; 6 A.L. J. 6175; 100. L.J. 1; 6 M. L. 
W. 1; 11 Bom, L R. 765; 13 C. W., N. 1102; 36 C. 840; 
18 M L, J ' 419; 20 I, A, 85, referred to, 
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Day v. McLea, (1589) 22 Q. B. D. 610; 58 L. J. Q. B. 
293; 60 L. T. 947; 37 W. B. 483, 583 J. P. 632, followed. 

A finding that & plaintiff did not really agree to 
accept a smaller sum in full discharge of his debt is 
a question of fact. [p. 784, col. 2.] - 


Second appeal from a desree of the 
District Judge, Agra. 

Mr, Narayan Prasad Asthana, for the Appel. 
lants. 

Mr. Girdhars Lal 
Respondents, 


Agarwalz, for the 


JUDGMENT,—Sesond Appeal No. 862 
and Sesond Appesl No, 960 of 1921 aro 
connected appeals arising out of the same 
suit. The plaintiff's firm brought a suit 
to recover a sum of Re, 1,265-13-0 with 
interest, on thse following allegations, Their 
case, devoid of all unnecessary details waa 
thet the plaintiffs, as agents of the Standard 
Oi! Company, sold $00 tins of Kerosine oil 
to the defendants the prica of whioh was 
Hs. 3,982-13 0, that the defendants paid 
only a sum of Rs. 2,717 and that the balange 
of Rs, 1,265-13-0 was still due. The plaint- 
iffa claim to reeover this amount with 
interest. 


On behalf of the defendants it was son- 
tended that the sum of Rs, 2,717 bad been 
paid in ful payment of the plaintiffs’ elaim 
and that having accepted that amount, the 
plaintiffs are no longer entitled to elaim 
any balanse. It was further pleaded that 
a sum of Rs. 500 had heen paid by the 
defendants as advanee money for the oil 
contract and should bs deducted. 


. The Court of first insianse  deoreel tha 
plaintifs’ claim for the  resovery of 
Rs. 1,265-13-0 and disallowed the defendants’ 
objastion as to the payment of Re. 500: 
There were two appeals filed before tha 
learned Distries Judge who has affirmed 
the decree of the Couri of firsh instanse, : 
The defendants have some up here in sesond 
appes], and, on their behalf, it is sontended 
that i&/i8 mot now open to the splaintiffs 
to ignore the conditions under which the 
amount of Es, 2,717 was paid under a eheque 
and to slaim the balanca, 


It appears that the defendants sent g 
cheque for Re. 2,717 with a condition that 
this sum was being paid in full discharge 
of the total amount dua to the plaintiffs, 
The plaintiffs retained Shia cheque ang 
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ultimately sashed if and two days after 
this they zont a letter to the defendants 
intimating that they had sashed the cheque 
but that they did not agree to reseive the 
amount in full diseharge of the payment 
of the sum due to them, The learned 
Advosate for the defendants eontends that 
this ia really & ease of aseord and satis. 
faetion and he relies strongly on section 
63 of the Indian Contraet Ast which embo- 
dies that prinsipie. Now, if the plaintiffs 
had really egreed to aesept a smaller sum 
in full payment of the amount due to them, 
then there ean ba no doubt that it wonld 
no longer be open to themto go bahind 
that admission and claim the resovery of 
the balance. On the other hand, if they 
did not agree to aseept that amount in 
fall discharge of the paymeut of the amount 
due to them, section 63 of the Indian Qon- 
tract Act would have no applisation, for 
that ssetion would only apply where a 
promises agrees to remit wholly or in part 
the performance of the promise made to 
him or ascepts instead of it any satisfaction 
whieh he thinks fit. The main question, 
therefore, was whether the plaintiffs did, 
in fast, agree to aoesept the money sent 
in full eatisfaetion of their claim. The 
finding of the learned Distrist Judge on 
this point is against the appellants and 
prima facie that finding is a finding of fact 
whieh cannot be interfered with in sesond 
appesl. 

The learned Advocate for the defendants- 
appellante, however, contends: that the 
plaintiffs took time in retaining the eheque 
which was sent under an express sondition 
that the money was being paid in fall 
dissharge of the amount due to the plaint- 
ifs and that this was a sonclusive proof 
of their having agreed to acsept that 
cffer; and it is strongly sontended that 
the sending of the money by the defendanta 
muss be deemed to be a conditional offer 
made by them and the relaining of the 
oheque by the plaintiffs was an acceptance 
of tbat offer, and if is, therefore, urged 
that the plaintiffs, having aecepted the defend. 
ants’ offer to pay the sum of Rs. 2,717 in 
ful diseharge of the amount due, are not 
entitled to go bebind it. This sontention, 
if well-founded, would convert the question 
into one of law. We are, however, of opinion 
that the mere faot thatitheiplaintiffa retained 
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the cheque and eashed it and at the same 
time refusad to reczive the smountin fall 
disshargs of the payment of their debt, does 
not raise any e«onclusive presumption that 
they had aecepted it as a sonditional offer 
made by the defendants. Every case is to 
be judged on its special cirsumstances, and 
in this particular ease the lower Appellate 
Court has some toa finding that the plaintiffs 
did not really agree to accept the amount in 
full diseharge of their debt. © This is really a 
question of faat. 

On behalf of the defendants relianea is 
plased on the analogy of sestion 83 of the 
Transfer of Property Aet and it is contended 
that inasmuch as the sum was paid in full 
diasharge of the amount das, the prineiple 
underlying that section applies.  Heferenca 
was also made tothe ease of Ram Chandra 
Marwari v, Rant Keshobati Kumari (1). 
But the perusal of that judgment would 
make it elear that that ease proseeded entirely 
on the provisions of section 83 of the Trans- 
fer of Property Aet whieh distinetly provides 
that the money eo deposited would have to 
be ascepted in full dischargeof the amount 
due. Their Lordships of the Privy Council 
in the sase referred to above lay stress on 
the fast that the mortgagee was bound to 
comply with the requirements of the Statnte 
under whieh the money was paid into Court 
and that there was no jurisdistion in the Court 
to permit the money deposited to be drawn 
out of Court on any terma other than those. 
imposed by the Statute. That case' is slearly 
distinguishable from the present ease. The 
rule of English law undonbtedly seems to ba 
in favour of the respondents’ sontention,. 
and lays down that if the sum of money sent 
by a debtor to a ereditor is less than the 
amount actually due, the creditor is not 
bound to refuse it and may assept the 
debtor’s offer without prejudice to his claim 
such as it may be. The ‘case of Miller 
vy, Davies whish is an unreported case but 
is referred to in the judgment in the oase 
of Day v. McLea (2) is a cafe whioh sis 
very mush similar to the case before us,” In 
that ease a Solicitor was entitled to a sum of 


==, 

(1) 2 Ind. Cas. 985; 6 A. I, J. 617; 10 O. L.J. 1, 6 
M, L. T. 1; 11 Bom. L. R. 765;13 C. W. N. 1102; 36 
0, 840; 19 M. L. J, 419; 86 I. A 85 (P.O). : ; 

(2) (1889) 22 Q. B, D. 610; 58 L. J. Q. B. 298; 60 Le 
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£50 as aoste: The defendants, however, sent 
a aheque for £25 with a letter stating 
that in order to put an end tothe roatter 
he sent the eheque for £25 on the terms 
that the plaintiffs would reeeive it in foll 
teitlement. The plaintiff kept the sheque 
and eashed it but wrote to tha defendant 
that he deslined to ascept itin full satisfac- 
tion of the payment of theamount due and 
that he required a sheque for the balange. 
The plaintiff then brought a anit to resover 
the balanee and the defendant pleaded that 
there was an assord ard satisfastion of the 
claim but it was held that it was a question 
of fact on what terms the cheque was kept. 
The verdict of the jury was that there was 
no acsord acd satisfaction, and that was 
held to be final inthe matter. The same 
prineiple was aceepted in the reported sase 
of Day v. McLea (2) whish also wasa similar 
one, 
damages, and the défendante sent a cheque 
to them for atum less than the amount 
claimed whieh sheque the plaintiffs retained. 
Nevertheless it was held that this did 
not amount to full accord and satisfastion 
of the elaim. It was further remirked 
thas “if a person sends a sum of money on 
the terms that it is to be taken, if at all, 
in satisfastion of alarger claim, and if the 
money is kept,it is a question of fast as 
to tbe terms upon whieh it is so kept. 
Assord and satisfaction imply an agreement 
to take the money in satifastion of thea 
claim in reapeet of whieh it is sent. If 
acsord is a question of agresment, there 
must be either two minds agreeing cr ona 
of the two person3 acting in susha way 
83 fo induces tbe other to think that the money 
is taken in satisfastion of the claim, and 
$o cause him to aot upon that view. Ineither 
case it is a question of fast." 

Both on authority and principle, therefore, 
it is elear to our minds that the mere fact 
that the plaintiffs retained the eheque and 
eashed ib,eeannot be a sonclusive proof in 
law that they had agreed to aceept the amount 
on the condition cffered by the defendants. 
The question was primarily one of fact and 
the view taken by ave Distriot Judge ie 
binding on us. The appeal, therefore, fails 
and is dismissed with costs  insluding 
in this Court-fees on the higher ssale. 


y. E. Appeal, dismieted, - 
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LABORE HIGH COURT. 
MISGELLANEOUS Petition No. 11 or 1922, 
(Crvin APPEAL, No. 2793 or 1918.) 
March 17, 1922. 
Present:—Mr. Justice Abdul Raoof and 
Mr. Justieo Martineau. 

SAIF ALI, MIMOR, THgOU8H RAHMAT 
SHAH, nis UNOLE—PrAINTIFF 
— PETITIONER 

versus 
CHIRAGH ALI SHAH. AND OTEERS— 
DEFENDANTS — R&sPONDENTS. 
Civil Procedure Code (Act V of 1908), O, XLI, v. 19 


—Appeal dismissed for —default—Re-admission — 
Sufficient cause-—Counsel engaged in other Court. 


Tt is the duty of Counsel to see that their clients 
are properly represented when their cases are called 
on for hearing If a Counsel is unable to appear 
himself he should arrange for another to take his 
brief for him when the case is called on for hearing. 
Courts cannot be expected to. await the conveni. 
ence of Counsel, 


Miran Bakhsh v. Rattan Chand, 71 P. B. 1899, Manis 
lal Dhunji v. Gulam Husein, 18 B. 12; 7 Ind. Dec, 
in. s.) 8, referred to. | 

An appeal was dismissed in default, and upon 
an application for its re-admission on the ground 
that when the appeal was called on for hearing 
Counsel for the appellant was engaged in arguing 
a case before another Court at the time and had 
sent word to the Header of the Court asking to be 
allowed ten minutes’ time: 

Held, that this was not a sufficient cause within the 
meaning of r. 19 of O XLI ofthe Civil Procedure 
Code for re-admitting the appeal. 

Petition, under. O. XLI, r. 19, Civil 
Procedure Code, for restoration of the appeal 
noted above dismissed in default on the 


28th November 1921. . 


Lala Lachhmi Narain, for Dr. Nand Lal, 
for the Petitioner. 

. Mr. Ghulam Ral and Lala Mul Ohang, 
R. S., for the Respondents, 

ORDER.—The appeal was dismissed 
for default on the 28th November last, 
Applisation is made for its re-admiasion on 
the ground that Counsel for the appellant, 
Dr. Nand Lal, was engaged in argping a ease 
before the 3rd Beneh at the time when the 


.appeal bafore us was called on, and had sent 


word to the Reader of this Court asking to be 
allowed ten minutes’ time, 

The Court eannot, however, ba expected to 
await the eonvenienee of Counsel, and it is 
time that Oounsel should understand that i$ 
is incumbent on them to see that their clients 
are properly repressniad when the ea$o ig 
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salled on for hearing. It appears from an 
affidavit of the respondent, Haasan Din, that 
De. Nand Lal had specially arranged to bave 
the appeal in question put higher up on the 
list, so that he knew that it was likely to he 
called on early in the day. If he was unable 
to appear himself he could have arranged for 
another Counsel to take his brief for him. 
The observations sontained in Miran Bakhsh 
v. Rattan Ohand (1) and Manilal Dhunji v, 
Qulam Husein (2) are pertinent to the pre- 
Bent case, 

In our opinion no suffieient sause is shown 
for re-admitting the appeal, and we dismiss 
this applieation with costs, 

Ww. C A, 


A ppsal dismissed. 
(1) 71 P. B. 1890, 
(2 18 B. 12; 7 1nd. Dec. (x. 8.) 8. 


ALLAHABAD HIGH OOURT: 
Szoogp Civit Appear No, 834 or 1921, 
dune 5, 1922. 

Present ;— Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
PUTTU LAL AND OIBERS—DREFEMDANTS— 

APPELLANTS 
versus 
DAYA NAND-— Pian TIEEF-—Hr8PONDEXT. 
Trust—Right of founder to provide for management 
--[rustee, removal of—Civil Procedure Code (Act V 


of 1908), 3, 92, applicability of, to suits between rival 
claimants, 


The founder of a trust is entitled to provide for 
the management of the trust and to reserve to 
himself and his heirs the power to appoint trustees, 
and if, in the exercise of that power, he appoints a 
trustee, the latter cannot be removed except in the 
manner prescribed in section 92 of the Vode of Civil 
Procedure. 

Siddhan 
referred to. 
Section 92 of the Code of Civil Procedure provides 
for the institution ofa representative suit by 
beneficiaries to secure the proper administration of 
a public trust either by the removal of the existing 
trustees or by the settlement of a scheme by which 
the object of the trustcan be properly carried out. A 
trustee cannot be removed except on the ground of a 
breach of trust. The section does not apply to a suit 
between persons who individually claim a right to 
pucoeed to the office of trustee, a 


l v, Gauri Shankar, 40 Ind, Cas. 165, 


INDIAN CAS, 


(1929 


A suit by & person claiming to be the mutwalli of 
certain property against another who has taken 
possession of the same does not fall within the 
purview of section 94 of the Code of Civil Procedure, 


Budree Das Mukim v. Chooni Lal Johurry, 33 C. 
789: 10 C. W. N. 58', Muhammad Abdul Majid Khan 
v. Ahmad Saeed Khan, 20 Ind, Cas. 37; 35 A. 459; 11 
A, L. J. 678, relied on. 


Sseond appeal from a desree of tho Distriat 
Judge, Farrukbabad. 


Mr. M L. Agarwala, for the Kanaan. 

Dr. Kailas Nath Katju, for the Respond. 
ent. 

JUDGMENT —This appeal srisss out of 
a suit brought by the plaintiff-respondent 
for a deslaration that the plaintiff was 
entitled to act as the Sarbarahkar of a cartain 
temple and of the property appertainirg 
thereto and for possession of the said property. 
The allegation of the plaintiff was that he bad 
keen appointed Sarbarahkar of the said 
property and temple by Ganga Prasad, the 
founder of the trust, by a deed exesuted by 
him and registered on the 27th February 
1801. By virtue of that deed Ganga Prasad 
bad dedieated eertain properly for the 
benefit of the temple whieh he had sonstrust- 
ed in his hfetime and appointed himself a 
trustee for his life and nominated the plaintiff 
as his successor in that offices. By a 
subsequent document, -exeouted by him 
on the 22nd May 1919, he appointed his 
nephews as trustees after him. These nephews 
are the defendants to the present suit, They 
suceseded in getting mutation of names effect. 
ed on the death of Gange Prasad in the 
revenue papers. The plaintiff eontended that 
the defendants had obtained the deed from 
Ganga Prasad under undue influenee, but they 
failed tó prove that allegation. The Ooarts 
below, however, decreed the elaim of tha 
plaintiff on the ground that, by virtue of the 
deed of wagf of the 2/th February 1901, 
Ganga Prasad bad appointed the plaintiff as 
his snesessor in the offise of trustee and that 
he had no power thereafter to appoint another 
man in his place. The view taken by tha 
Ocurts below is supported by the desision in 
Siddhan Lal v. Gauri Shaskar (1), Ordinarily, 
the fourder of s trust «s entilled to provide 
for the management of tho trust and to 
reserve to himself and his heirs the power to 


(1) 40 Ind. Ces, 160, 
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appoint trustees; but if he exercises that power 
and appoints a trustee, the trustee cm- 
nob ba removed exsept in tha manner laid 
down in gestion 92 of the Cole of Civil 
Procedure. 

The defendants.entered into possession of 
the trust property under the subsequent deed 
exacuted by Ganga Prasad, by virtus of whish 
they were appointed trustees in the plase of 
the plaintiff But Gauga Prasad had reserved 
no power to himself by the earlier deed to 
alter the seheme of management thers laid 
down, and the subseqaent appointment of 
other persons eannot, therefore, be upheld. 

Ib is urged, on behalf of the defendants, 
thatthe suit ought to have been bronght under 
Beaotion 92 of the Code of Civil Prosedure, bat 
that ssction provides for the institution of a 
represantativa suit by the benefisiaries to 
seeore the proper administration of a public 
trus! either by the removal of the existing 
trustess or by the settlement of a scheme by 
whieh the objest of the trast san be proper- 
ly earried out, The removal of the trustees 
can be elaimed on the ground of an alleged 
breaeh of trast, but no sush ground is alleged 
here in regard to the defendants. All that 
is stated is that Ganga Prasad had committed 
a breach of trust by appointing nsw trustees 
in the plase of the plaintiff. ik is not stated 
that the defendants had eommitted any 
breash of trust, On the other hand, the 
suit is, a3 the Courts below point out, between 
vival slaimants to the office of trustee, The 
plaintiff elaims that offiss in his own right 
by virtus of the earlier deed exesutei by 
Ganga Prasad. The defendants slaim the 
same offiss by virtue of a later desd, 
whieh, so far as it is inconsistent with tha 
earlier one, is not enforseable. As pointed 
out by Woodroffe, J., in the gase of Budree 
Das Mukim v. Ohoont Lal Johurry (2), in order 
to bring a cso within the ourview of sastion 
539 of the Cods of Civil Procedare the anit 
must be a representative one, brought for tha 
benefit gf the publis and to enforee a public 
right in respect of an express or construstive 
trust upon a causeof action, alleging a 
breaeh of trust or neesasity for directions as 
to its administration against a trustee of such 
express or constrictive trust Sueh trustee 
may be a trustee de ;ure or a trustes de son tort, 
But if the suit ia between persons, who 


(2) 83 C, 789; 10 C, W. N, 581, 


individually elaim a right to 8ucosal to the 
ofsa of trustee, sestinn 92 of the Cole af 
Civil Prossedare has no application. The 
right here set uo is a personal right t3 act 
in a particular offias, In Muhammad Abdul 
Majid Khan v. Ahmad Sased &han (3), ib was 
held, in somewhat similar cirenmsiauces, 
that a snit by a person claiming to be & 
mutwallt of eertain property against auother 
who had taken possession of the sams, did 
not fall within the purview of sestion 92. 

We s38n3 reason, therefore, to interfere 
with the desree pəssed by thse Coart below 
and dismiss the appsal with costs, 

X; 8. 

Appeal dismissed, 

(3) 20 Ind, Gag, 37; 85 A. 459; 11 A, L, J, 678. 





LADRE HIGH OOURT. 
MiISCBLLANEOUS Fisst Crvin APPRAL 
No. 1591 or 1921. 
April 11, 1922. 
Present :—Justiog Sir William Chavis, Kr, 
SURRENDRO axb COMPANY TuH80Jj0H 
NARINDRA NATH or RAWALPINDÍ-— 
OREDITOR — ÁPPELLANT 
versus 
Tay LIQUIDATOR, PUNJAB TANNERY 
COMPANY, LIMITED, ix LIQUIDATION 
—LÍÉU8SPONDENT. 
Companies —Üontract entered into on bchalf of Come 
pany before incorporation —ÜCompany, ratification by 
—New contract, 


A contract eutered into by the promoters of a 
Company prior to its incorporation, ia not biading 
on the Company; nor can a Company ratify or 
adopt such a contract: it may enter into a new 
contract embodying the terms of that contract or 
adopting it. [p. 788, col. 2.] f 

Ganesh Flour Mills Company Limited v. Puran 
Mal, 2 P.R 1995; 129 P, L. R, 1904; 7 P. W, R, 1925, 
distinguished. : 

The mere affixing of a copy of au agreement to the 
Articles of Association is not equivalent to effecting 
a new contractby the Yompany and would not estop 
the Official Liquidator from objecting to a claim on 
behalf of the persons with whom that contract was 
entered into. [p. 789, col, 2.) 


Missellaneous first appeal from the crier 
of the District Judge, Rawalpindi, dated tha 
14th June 1921. 

Maulvi Ghulam Mohat-ud-Din and Lala 
Dharm Das Suri, for tha Appellant, 

Sardar Kharak Singh, for Official Liquida- 
tor and Mr. Sundar Das, for the Lahore Bank, 
for the Respondent, 
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JUDGMENT.— This is an appeal from the 
' order of the learned Distries Judge of Rawal- 
pindi passed in the matter of the winding-up 
of the Punjab Tannery Ccmpany. 

A preliminary objestion is raised that the 
appeal is barred, servica not having been 
: effected on the respondent within three 
weeks of the Distriet Judge’s order an 
required by section 169 of Ast VI of 
1882, The District Judge's judgment is 
dated the 14th Juno 1921, Copy was applied 
for on the 24th June 1921 and tupplied on 
‘the 30th June 1921, The appeal waa lodged 
on the 6th July 1921 along with an affidavit 
that delay was due to the fact that cholera 
had broken out in thesppellant/n family, his 
brother.in law having died and his sister-in- 
law being dangerously ill. Extension of time 
wae, therefore, prayed for. and granted 
subjest to all just exceptions. Win the absenee 
of any counter. affidavit I take it that the 
statement as to sholera having broken out in 
the family was  sorrect, and I think 
extension of time may be allowed in this 
oase. 
' The question for decision in this ease is 
whether a debt due to Surrendro and Comp- 
any tan be enforced against the Punjab 
- Tannery Company. The firm of Surrendro and 
Company consisted of Lala Maya Das and 
Mr. Hans Raj Bhandari and thesetwo persons 
“were amongst the promoters of the Company, 
As agreement was drawn up on the lith 
September 1908 between Maya Das and 
Hans Raj Bhandari on one tide as proprietors 
of Surrendro and Company, and Harbbagwan 
and Beant Singh on the other side as pro- 
'moters of the Punjab Tannery Company. 
Ascording to this agreement, the Punjab 
Tannery Company was to buy up the stock 
and good-will of Surrendro and Company, 
though in the agreement the apace for 
entering the amount of money, whiah the 
Punjab Tannery Company was to pay to 
Surrendro and Company, was left blank. The 
Company was registered on the 26th October 
1908, A copy of the agreement of the lith 
September 1908 was attached to the Articles 
‘of Aesosiation, On various meetings of the 
Directors tho question of the amount due to 
Surrendro and Company and of the steps 
necessary for cheeking the stook in hand 
(aken over or to he taken over from the 
Company was diseursed. Onthe 4thApril 1909 
a general mectirg was, called at which tbe 
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agreement with Surrendro and Company was 
approved and sonfirmed, but, as pointed out 
by the learned District Judge, this meeting 
was attended only by seven persons, two 
others also being present by proxy, and so 
there was no quorum, and “the meeting was 
invalid aceording to paragraph 26 of the 
Articles of Association which lays down that 
no business excepting the declaration of a 
dividend san be transasted at any general 
meeting unless a quorum is present sonsisting 
of ten members of whom not less than five 
should be personally present, There was 
another general meeting on tho 20th January 
1910 when a bare quorum was present, At 
thia meeting there waa a further dinsussion 
as to the ascounts and aa to taking over the 
stosk from Messrs. Surrendro and Company, 
but I agree with the learned District Judge 
in holding that nothing was done at thts 
meeting which eonstituted an agreement 
between the Punjab Tannery Company and 
Surrendro and Company. The learned Dis. 
trict Judge has held that any sontrast enter. 
ed into before incorporation of the Company 
is not binding ‘and that no new contrast was 
entered into by the Company after its insor- 
poration and that, therefore, the Company 
isnot liable under the agreament, but that 
Surrendro and Company can, if they s3 wish, 
fall bask upon the original promoters who 
signed the agreament. 

Messrs, Surrendro and Oompany have 
appealed to this Court and Mr. Ghulam 
Mohai-ud-Din has taken ms through the 
proceedings aa resorded in the Minute Book, 
but he has nowhere suceseded in pointing out 
to me anything whish I can poasibly regard 
as amounting to an agreement subsequent to 
incorporation of the Company between the 
Company and Surrendro and Company. 
There is ample authority for holding that a 
Company cannot ratify or adopt a contract 


entered into by s person on its bebalf before 


incorporation, though it may enter into a 
new contrast embodying the terms ef the old 
one cradopting the old one, The cases in 
question are all cited on pages 211 to 213 of 
T, A. Row’s edition published in 1910 of the 
Indian Companies Act gi 1882. Here, as I 
have stated, I can find nowhere any fresh 
aontract entered into by the Company after 
its incorporation, All that seems to have 
happened ia thai the Direstors and the body 
of share-holders generally, so far as the latter 
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taok any interest in the proseadings, seems to 


have thought that the old contract entered 
into before the insorporation of the Company 
was binding and that no new contract wag 
nesossary, Ifthe Direstors after incorpora» 
tion had entered intoa new agreement and 
if the Company had acquiescod i in the aetion 
of the Directors, then, I think, it might be 
right to say that the- Company. would be 
bound even if the Direotors had acted beyond 
their legal powers; but, as I have already 
stated, I can find nothing on the record 
showing that the Directors ever entered into 


any fresh agresment with Surrendro and. 


Co, after the insorporation of the Com. 
pany. The Direstors included Maya Das 
‘and Hans Raj, who were the preprietors of 
Surrendro and Oo. so it would be diffisult 
for them to enter into an agreement with 
themselves. The whole business of the 
Company seems to have been conducted in au 
utterly slipshod way, no notiee being paid 
to the important fact that at the firat general 
meeting the necessary quorum was not pra. 
sent. Even af the next general meeting a 
bare quorum was present, though I am 
informed that the number cf ahara-holders 
was not far short of 100. In faot the share- 
holders seem to have taken very little interest 
in the proceedings and fo hava left matters 
entirely tothe Directors, Had the Direstora 
other than Maya Das and Hans Raj entered 
into a fresh agreement with Surrandro and 
Oo.-and had the share-holders agreed ta 
such an agreement then, as I hava 
already said, that agreement would probably 
have been binding on the Company; 
but thera is no evidense of any new agras- 
ment and Mr. Ghulam Mohai-ud-Din haa 
- gbated before me that he is unable to 
assert that the Direstors entered into a new 
agreement. But he argues that the Direstors 
took over the stock from Mossra, Surrandro 
and Oo. and the Oompany ratified this 
action andgis thus liable to pay to Surrendro 
and Oo. the prica of that 'stosk. When 
the stosk was astually taken over and by 
whom or whether it was really taken over af 


all are matters on whieh I am unable to some 


to any alear finding,” 1f the atosk was taken 
over by the promoters before the Company 
was ineorporated then ik seems to me that 
Surrendro and Co. have their claim not 
against the Company but against the pro- 
moters, In such a ease as the present, where 


Sarrendro and Co. 


«contrast with Surrendro and. Co. 


the promoters of Surrendro and Co. ware 
two out of the five Direstors it may well be 
that there was no formal taking over of the 
stock, Aa might have been expested, tha 
Company scon same to grief and stopped 
work in Marsh 1912, I need not, hovwevor, 
go into the question of the Company being 
Hable, apart from any eontract, to pay for the 
value of the stoek taken over, as thia was nof 
raised in the grounds of appeal. The frat 
ground of appeal is merely that the lower 
Court has erred in holding that the resolu- 
tion passed at the meeting of the shara- 
holders held on the 4th April 1909 is void in 
law. The desision of the lower Court on 
this point is undoubtedly eorrect. 

The nexs ground of appeal is that the eon- 
trast entered into by the Oompany with 
Sarrendro and-Co. was subsequently ratified 
and aefed upon. Bul, as I hava already 
statad, there was no eontract between 
the Company but merely a sontrast entered. 
into by the promoters prior to incorporation 
of the Company, 

The third ground of avpeal is that in the 
general meeting held on the 20th January 
1910 sortain persons were appointed to chesk 
the stosk and the aecounts were passed in 
whieh  Surrendro and  Co/s debt was 
insluded, This, however, doss not sonatitute 
any contrast between the Oompany and 
but is merely evidenca 
that the persons attending that meeting were 
under the impression that there was a eon- 
trast existing between the Company and 
Surrendro and Co, 

The fourth ground of appeal is simply that 
the Offisial Liquidator is estopped from raia- 
ing objection to the slaim of Surrendro ani 
Co., basause a copy of the agresment was 
incorporated in the Articles of Associgtion, 
But affixing a eopy of the agroemsnt t ths 
Articles of Association is not equivalent to 


` effecting a new contract between the Compary 


and Surrendro and Co, and I fail to see 
how the respondent ean be est6pped from 
objesting to the claim on bebalf. of persons 
with whom the Company entered inti no 
contract. 

The fifth and last ground of appeal is that 
the Direetora had legal authority whieh thay 
rightly. exarcised. Bnt,as I have pointed ouf 

already, the Direstors did not enter into any 
They 
merely seem to have been under the mis. 
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taken idea that the agreement entered ints 
prior to insórporation was euffisient and that 
no new eonfrast waa necessary. 

In conelusion I note that Mr. Ghulam 
Mobaiud.Din in his argumenta sited 
Ganesh Flour Mills Company Limited v. Puran 
Mal (1), ease referred to on page 211 of 
T. A. Row’s Indian Companies Act (dition 
of 1910) as laying down that a eontraet 
entered into prior to ineorporation even though 
embodied in the Articles of Assosiation sannot 
bind the Company when formed, unless i£ has 
after tis formation ratified and adopted it. 
This ruling does not, however, lay down that 
such an agreement is binding if ratified by 
the Company. The fact 1s that this ruling was 
first published in the Punjab Resord with an 
incorrest head-note, and this seems to have 
thisled the author of the above book. Pages 
ll and 12 of the Punjab Reeord for 1905 
were subsequently re-printed with an amend. 
ed head- note, 

1 uphold the order of the learned Distriet 
Judge and dismiss the appeal with eosts. 

W. C. Ae . 
Appeal dismissed, 


(1) 2 P. B, 1905; 129 P, L, R, 1904; 7 P. W. BR, 1905, 


ALLAHABAD HIGH COURT. 
BECOND Crvin APrgAL No. 686 or 1921 
June 2, 1922, 
Preiend ;— Mr. Jastice Stuart ord 
Mr. Justiea Snlaiman. 
ROSHAN LAL ano GTHERS— PLAINTE Fg 
AÁPPELLANTÉ 
versus 
LALLU AND orsrEs— Da FENDA NTA — 
RasSrFONDENTS 


Civil Procedure Code (Act V of 1808), O. XXI, r. 66 
—Auciton sale—Notification of  mortgage— Auction- 


purchaser, whether estopped from questioning validity - 


of qnorigage, e 
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` put up for sale and was ultimately 


[1922 


Under O. XXT, r, 66, of the Civil Procedure Oode, 
if a mortgage-deed is notified, that notification is in 
no way couclusivg as between tha desrse-holder or 
the parohaser on the one hand, and the holder of the 
encumbrance on the other, as to its validity, and 
where a gale is not effected subject to a mortgage 
but the mortgage is simply notified at the time of 
the sale, the anotion-purchaser is not estopped from 
ee the validity of the mortgage. [p, 792, 
col, 1. 


Bhagwan Das v. Ahmad Jan, 86 Ind. Cas. 
8 O. L. J, 422, referred to. 


782 
Sesond appeal from a decree of the 
District Judge, Cawnpore, 


Dr. Katlas Nath Katju, for the Appellants: 


Mr. Peary Lal Banerii, for the Responde 
ents, 


JUDGMENT,.—This is a plaintiffy appeal 
arising out of a suit for foreslosure on 
the basis of a mortgage-deed dated the 
80th of August 1907, I¢ appears that 
the defendant held a simple-money deeres 
in a suit No. 192 of 1893 which was in 
exeention, On the 30th of July 1907 
the property in dispute in this e358 was 
attached in execution of the simple money 
desree; while this attachment was subsisting, 
the judgment-debtor, on the 30th of August 
1907, exeeuted the mortgage.deed whieh 
is the subjeet-matter of dispute in thig 
appeal. On the 20th of August 1908 the 
subsequent mortgagee seems to have made 
an applisation to the Execution Court 
praying that his mortgage should be 
notifed. An order of the 14th of November 
1:08 passed by the Exeeution Court, showa 
that inasmuch as no objeetion was preferred, 
notification was ordered. Tho property 
wes put up for eale on two occasions but 
those sales were set aside. On the 20th 
,of August 1909 the property was again 
cold to 
the attashing deeres-holder himself for a 
sum of Ra. 1,800. The subsequent morigagee 
has now brought a Fuit to erforee the 
mortgage of the 20th of Anguet 1907 
and, on behalf of the defendants, it was 
eontended that inasmnóh as this mortgage- 
deed had been executed at a time when 
the atteehment of the deeree in Suit No, 
192 of 1898 was in Íoree, the mortgage 
was invalid and unenforeeable ag against 
the :defendanits, | 
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The Court of first instanos hold that tha 


attashing da3crsa holier had, in no why, 
bsen prejudiesd by the execation of this 
mortgags-deel and that ths attachment 
was no bar t» the validity of this mort- 
gage, 

On appeal the learned Distriet Judge 
was of opinion that the plaintiffs wera 
not eutitled to enforee their mortgage as 
against the defendants who have purchased 
this property in exesution of a decree under 
which the property was under attachment 
at the time when the mortgage-deed was 
exosuted. 


The plaintiffs have come up to this 
Court in sesond appeal, and, on their 
behalf, it is argaed that the finding of 
the learned District Judge is not sorrect. 
Tt is contended on their behalf that, 
inasmush as the defendants had full noties 
of the existenee of the plaintiffs’ mortgage, 
they are estopped now from saying that 
that mortgage is not valid, In the firat 
place, there is nothing on the record to 
show that any notiee was actually issued 
to the desree.holder on the applieation of 
the 20th of August 1908, In order to 
succead on a plea of sstoppsl, it was 
obviously insumbent on the plaintiffs to 
prove this, In the  sesond place, the 
proceeding relating to the notifisation of 
the mortgage-deed was merely a proceeding 
under O. XXI, r. 66 of the Oode of 
Civil Procedure, and tbe order passed in 
that proseeding caninno way be eonclusive 
ag to the validity of the mortgage whish was 
going to ba announsed. 


[t is next eontended that under sestion 
64 of the Code of Oivil Proselure tha 
mortgaze is not ab:olutely void but that 
it is valid so long as the attaching deores- 
holder was not prejudised. It is true that 
under the new Aat this section has been 
slightly altered: In the old section 276, 
the words “during the continuanee of the 
attaehment” were too wida and might 
have made all transfers during ths 
pendeney of the attaghanent"" absolutely void. 
Under the new Code, however, that ex- 
pression has been substituted by the 
expression “contrary to such attachment," 
It is clear,. therefore, that a transfer 

during the pendeney of the atiashmont 
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would be void only as against all elaima 
enforceable under the attachment, It cannot 
be disputed that it was open tothe attaching 
deerce-holder to ignore the subsequent 
mortgage and to proseed to sell the whole 
property and not only the equity of 
redemption, and that if he did so, the 
austion-purehaser would get the whole 
property free from the incumbrance, the 
mortgage not sreating any lien on the 
property sold, There is nothing to show 
that the property sold was anything less 
than the absolute interest in it, and there 
in nothing to show that it was only the 
equity of redemption subjeet to the sub- 
sequent mortgage which was put up for 
sale and purshased by the defendants, 
The learned Advoeste fer the appellants 
has strongly relied on the case of Dinobundhu 
Shaw Chowdhry v, Jogmoya Das (1), In 
that ease there were, first of all, two previous 
mortgage.deeds and the equity of redemption 
was attashed in execution of a money 
decree, While the property was in the 
sourse of being sold, a third mortgaga was 
ereated by the mortgagor in lieu of the 
amount due under the previous mortgages. 
The auetion purchaser, in execution of the 
mortgage-deeree, elaimed that the provisions 
of seetion 276 of the Code rendered the 
subsequent mortgage wholly void as against 
him. Their Lordships of the Privy Council, 
however, held that inasmuch as the intention 
of the parties was to keep alive the earlier 
mortgages, it was impossible to hold that 
the effect of that sestion was to give an 
execution sreditor an  uninsumbsred faa 
simple instead of an equity of redemption 
against the intent'on of the parties. In 
our opinion that ease is elearly distinguish. 
able from the present case. The case of 
Abdul Rashid v. Gappo Lal (2) ia also elearly 
distinguishable, besauss in that sass tha 
subsequent mortgage was held to ba valid 
only in respeat of that erosss share whish 
was not legally saleable in exetfütion of a 
prior desree. The case of Bhagwan Dus 
v. Ahmad Jan (3) was a oase where 
ultimately the subsequent mortgage was not 


(1) 290. 1654; 12 M. L. J. 78,4 Bom, L. R. 233, 6 
C. W. N. 209; 20 I, A 8 (P. ON 

(2)20 A. 421; A. W, N (1898) 98; 9 Ind. Deg, 
(x. 8.) 630. 
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upheld, . But it was elearly pointed out 
in that ease that under O. KAT, r. 66, 
Civil Prosedure Code, if a mortgage-deed 
is notided, that notifieation is in no way 
conelusive as between the desrae holder or 
the purchaser on the one hand and the. 
holder of the encumbranee on the other as 
to its validity, and it was pointed out that 
where a sale is not effected subject to a 
mortgage bat the mortgage is simply 
notified at the time of the sale, the anction 
purahaser is not estopped from questioning 
the validity of the mortgage. 

It is next eontended: that the mortgage- 
deed in dispute was executed in order io 
pay off the money due to another attaching 
ereditor, namely, Sheo Makh Rui, and 
that, therefore, this mortgage was invalid. 
in the first place, this point was not taken 
before the learned Distriet Judge, and we 
have no pronounaement of his opinion on 
this point, In the second plaee, Sheo Mukh 
Rai did not hold any deercee for sale, 
He was a simple money desrec-holder, and 
as soon as his amount was paid out of 
Court, the attachment sessed to exist, ard 
we are of opinion, that that fact cannot in 
apy way help the sppellants. In our 
opinion the view taken by the learned 
District Judge cn this point was  correet, 
The appeal, therefore, fails and is dismissed 
with costa. : 

W. Q. A, 


Appeal dismissed, 


LAHORE HIGH COURT. 
MisgcgLtLANEOU8 Fiasr Civi, Appean No, 1581° 
or 1921. 
April 4, 1922. 

Tresent :—Justies Sir William Ohevie, Kr. 
Lala HEM RAJ AND OTHERS— 
APPRILABNTS 

verses 
Sasdor BEANT SINGH, VAKIL, LIQU2- 
: DATOR, Tus PUNJAB TANNERY Co, 
Lrp., RAWALPINDI ix LIQUIDATION) 
— RESPONDENT, 
Companies Act (VII of 1913), & 284— Companies 


^ 
c 


Act (VI of 1982), 8. 169--Winding-up commenced 
under old Act-— Appeal — Notice. 


Under section 281 of the Companies Act, 1013, 
where proceedings for the winding-up of a Com- 
pany have commenced before the commencement 
of the said Act, all subsequent proceedings connected 
with such winding-up, continue to be governed in 
all respects by the provisions of the Companies Act 
of 1832, Therefore where an appeal arises out of 
such proceedings notice of appeal must be served 
in accordance with the provisions of section 16y of 
the Gompanies Act of 1882. [p. 793, cols, 1 & 2.) 


Thahar Das v. Official Liquidator, Peshawar Bank 
Limited, 2* Ind. Oas 90; 4€ P. L. R. 1915; 295 P. W, 
R. J915, Daulat Rai v. Wazir Chand [ Liquidators, 
Hindustan Bank Limited], 29 Ind. Cas, 272; 20 P. R. 
1915; 85 P. L. R. 19:6; 216 P. W. R. 1914, Khiali 
Ram v. Official Liquidators of the Peoples Bank of 
India Limited, 28 Ind, Cas 600 43 P. W. R. 1918: 
118 and 183 P. L, R. 1915, relied upon. 


Miserllaneous first appeal from the order 
of the Distriot Judge, Rawalpindi, da‘ed the 
14th Jone 1921. 


Mr. M, S. Bhagat, for the Appellants, 


Sardar Kharak Singh, (for Offisial Léqnis 
dator) and Mr. Sundar Das, (for Lahore 
Bark), for the Respondents, 


JUDGMENT,—Tbis judgment will oover 
the connested appeal filed by Gardit Singh 
(Civil Appeal No. 1621 of 1921). "These 
two cases are appeals from the order of the 
learned Distriot Judge passed in the matter 
of the winding-up of the “Punjab Tannery 
Company, Limited, Rawalpindi,” 


A preliminary objestion is. lodged on 
behalf of the respondent that these appeals 
are barred under sestion 169 of the indian 
Oompanies Aet, VI of 1882, which lays down 
that appeals from any order or deeision made 
or given in the matter of the winding-up of 
a company by the Court may be had, aubject 
to the reatrietion that no sush appeal shall 
be heard unless noties of the same is given 
within three weeks after any order eom- 
plained of has been made in the manner in 
which notices of appeal are ordifarily given 
unless sush time is extended by the Court of 
Appeal Gn behalf of the appellants i. is 
urged tbat the provisions of seetion 163 of 
the old Ast have not bagn inecrporated iu ine 
new lInaian Companies act, Vil of 1913 and 
that in matters of prosedure the new Ast 
should be followed and not tha old, But 
section 2&4 of the new Aet lays down ibat 
the provisions of the new Act with respeet.to 
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winding-up shall not apply to any Company 
of which the. winding up has commenced 
before the commenaement of the Ast, but 
that every sush Company shall be wound- 
up in the same manner and with the same in. 
eidents as if the new Act had not bsen passed, 
and that for the purposes of the winding-up 
Aet VI of 18-2 shall be deeamsd to remain 
in full force, It is admitted that the wind- 
ing upin this case commenced before thea 
Act of 1913 came into foree and I consider 
that the provisions of section 284 of the new 
Act clearly lay down that, forall purposes 
eonnected with the winding-ap a Company, 
the old Aet shall be regarded as still in forae. 
The present appeal is one’ of tho ineidents 
connected with the wind'ng-up of the 
Company aud Í hold that the law applioe: 
able ia that contained in fbe old Act 
of 1882. The sama was held in four Single 
Beneh rnulings of this Court, namely, Thakar 
-Das v. Official Liquidator, Peshawar Bank 
L'mitıd (1), Daulat Rat v Wasir Ohand 
[Idquidators, Hindustan Bank Limited] (2), 
Bhíali Ram v Official Liguidators of the t eoples’ 
Bank of India Inmiied (3), and Civil Appesl 
1753 of 1918, and Counsel is unable to site 
any authority to the contrary. I hold, there. 
fore, that the provisions of section 169 of Act 
VI of 1882 are applicable to this ease. 

The order of the learned District Judge is 
dated the 14th June 1921. In the ease of 
appeal filed by Lala Hem Raj and others 
eopy was applied for on the 17th June 1921, 
The copy was supplied on the 24:h of June 
1921; the appeal was filed on the llth July 
1921. The Liquidator was not served till 
Ostober 1921. The three weeks mantioned 
in sestion 169 of the Aet expired on the 
5th of July 1921 and the appeal was not 
filed by that date. No affidavit explaining 
sause of deny was put in with the appeal, 
but the order of the Judge of this Court 
admitting the appeal to a hearing dirested- 
that time for service on the res- 
pondent Should -be extended subjest to all 
jutt exeeptiona, lam quite ready to allow 
extension of time in an appeal of this soré 


a) 28 Ind, Cas, 90; £0 P. L. R. 1915; 226 P, W. R. 
915. 


(2) 29 Ind. Cas. 272; 20 P. R.1915; 86 P. L, R. 
1916; 216 P. W. R, 1914. 

(3) 28 Ind. Cas, 600 43 P, W, R, 1915; 118 and 183 
P. L. R. 1915, 


provided that it ean be shown to my estis 
faction that the appellant has throughout 
acted with due diligence. The sppellant 
must be presumed to know all the provi- 
sions of law applicable to hia ease and so 
I shall presume that he knew that he should 
file his appeal with such prompiness that 
the respondent sould be served within the 
time prescribed by seetion 169. I am not 
prepared to say that there was any waste of 
time in applying for eopy of the Diatriec 
Judge’s order, sasing that the sopy was 
applied fcr only three days after the order 
waa passed, but when the copy was aupplied 
on the 24th Jane the appellant should have 
realised that out of the 21 days 10 had 
already pessed and only 1l days remained 


. In spite of this, however, the appellant 


did not lodge his appeal till the lith June 
t. e. 17 daya after obtaining the eopy, Tha 
consequence was that owing to this waste of 
17 daya the appeal was lodged after the 
period of three weeka mentioned in sestion 
1€9 had expired. No explanation has been 
given of this waste of time. The journey 
from Rawalpindi to Lahore by train takes 
less than 12 hours snd the appeal could 
have been filed the day after oopy had 
baen supplied. I can find no suffieient 
reason for elicwing an extention of time and 
1 dismiss the appeal of Hem Raj and others. 
In the «2:0 of appeal by Gurdit Singh the 
eopy was applied for cn the 17th June 1921 . 
and supplied on the 24th June 1921. This 
appeal was filed on the 4th July 1921. In this 
sasa too no affidavit explaining the delay was 
filed with the appeal, and no extension of tima 
was asked for or given. Here 10 days were 
wasted after tle copy had been supplied, 
though the aprellant must te presumed to 
have known of tha provisions of. section 159. 
The consequenca was that the apreal was 
lodged only one day before the expi:y 
of the three weeks and it was then quite 
impossible to  effeet  servise of  notise 
on the respondent within, * the pre. 
ccribed period. The appellant is a legal 
praetitioner and the only exonse that is 
offered in his case is that he was away at 
Karaehi attending to some eases of hig 
own, This I regard as quite insuffisient to 
explain away the delay. The appellant 
was represented in Rawalpindi during his 
absence by a legal praetitioner who, I am 
told, was 2 friend of his, If the appellant 
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chore to go away to Karachi leaving his 
ease in charge of a friend any delay on the 
part of that friend must be regarded aa 
having the same effect as if the appellant 
had himself delayed. 


In both of these cases I eonsider that want 
of due diligence in presenting the appeals 
promptly to tbis Court bas been shown 
and that no exteneion sbould be allowed. 
I dismiss both of these appeals ss barred 
under the provisicns of cestion 169 of Aet 
VI of 18892, but as these provisions sre un. 
doubtedly strict I leave the parties to bear 
their own eosts in this Court. 


X. H. "" 
Appeals dismisssd, 


Li 
ALLAHABAD HIGH gOURT. 
Sxcowp CIVIL APPEAL 890 oF 
1921, 
Jane 5, 1922, 
Present: —Mr. Juntiee Stuart and 
Mr. Justice Sula‘men. 
KALYAN Sit GH—Derexpaxt— 
APPELLANT 
versus 
DHARAM SINGH AND orBzR3— 
PüaINTIFEA4— P ESPONDENTS, 
Hindu Law—Joint family—Debt—Father, decree 
against-—Liability of father’s interest in family property. 


Under the Mitakshara taw a simple money-decree 
inst a Hindu father which is not shown to have 
been on the basis of a debt which was tainted with 
immorality, can be executed against the ancestral 
property, and the father’s intereat therein can be 
attached and sold. 
Second appeal from a 
Distriet Judge; Morsdabad. 
Mr. Rasa Ali, for the Appellant, 
Mr. S. A. Hosdar, for the Respondents, 
JUDGMENT.— This is a defendent’s 
appeal, arising out of a suit fora deelara- 
tion that the order of the 14th of Feb. uiry 
1920, dissllowing the plaintiffs’ obj-et'on 
to the attachment of the property in suit, 
was wrong and that the property, being 
the aneestral property of the family, was 


decree of the 


(1039 


not liable to be attashed and sold in exe- 
cution of a deares, in noit No, 178 of 1918, 
passed against the plaintiffs’ father. The 
Oourt of first instaneae dismissed the suit, 
but on appeal the learned Distrist Judae 
has allowed the appeal snd reversed the 
deeree of the Court of first instanee. 

It appears tbat on the 18th of February 
1914 Chhidu Singh, defendant No, 2, who 
is the father of the plaintiffs, executed a 
mortgage-deed, in respeet of the ancestral 
property, in favour of Kalyan Singh, the 
present defenlant.appellant. On the llih 
August 1917 a suit was instituted on 
behalf of the sons for a deslaration that 
the said morigage-deed was not binding on 
them, inasmuch as the debt had not been 
contrasted for any legal nesessity. The 
suit was ultimately deereed. After this, 
Kalyan Singh bronght a suit on the basis 
of this deed but only asked for a simple 
money deeree against the father, That 
suit was deereed and when the desres was 
put in execution “the rights and interests 
of Chhidu Singh in the joint family prop. 
erty” were attashed. An objection was 
filed, on behalf of the sons, that the 
attashment was invalid, This objestion 
having been disallowed, the present suit was 
inab. tuted. 

The learned District Judge seema to be 
of opinion that inasmush as it was 
found in the previous suit, that the debt 
had not been sontracted for any valid 
family nesessity and inasmuch as the 
father is still alive, it is not open to the 
simple money decree-holder to attach the | 
family property, and he relies on the case of 
Sahu Ram Chandra v. Bhup Singh (1). Bat 
in our'opinion now there is no question as 
to the Hindu father’s authority to transfer 
any family property. There is & simple 
money deeree against him, whieh is not 
shown to have bsen on the basis of a debt 
whieh was tainted with immorality. That 
being so, that decree ean elearly Wb exeonted 
against the father, and the father’s ín. 
terests in the family property can be attached 
and sold. The ease of Sahu Ram Ohandra v, 
Bhup Singh (1) doesanot lay down" any 


(1) 39 Ind, Cas. 280; 15 A. L. J. 437; 89 A. 487; 21 
O. W. N. 698; 1 P. L. W. 557; 19 Bom. L. R 498: 26 
O. L. J. 1; 88 M. L. J. 14 (1917) M. W. N. 439; 22 M, 
L. Ti 22; e L, W. 213; 44 I. A, 126 (P, Q.). 
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eontrary rule. On the other hand, an 
earlier ease of their Lordships of the Privy 
Couneil, Sripat Singh Dugar v. Prodyot Kumar 
Tagore (2), clearly laid down that where 
a simple money decree bad been obta ned 
against a father, that deerse sonld be 
executed against the aveestral family prop- 
erty under the Mitakshara Low “anlesa it 
were shown that the debt was a debt 
ineurred for illegal or immoral purposes.” 
In cur opinion the view taken by the 
learned Distriet Judge was clearly wrong 
and is in no way supported by the authority 
quoted by him. 

The result is that we allow this appeal, 
ret’ aside the decree of the lower Appellate 
Court and dismiss the plaintiffs’ suit, 

W, C. A. 


i Appeal decreed, 
(2) 39 Ind. Cas. 262; 15 A. L. J 1475,32 M. L.J. 
188: (1917) M. W. N. 19%, 310, W. N, 443; 25 O.L. 
J. 220; 21 M. L. T. 222; 19 Bom, L, R, 290; 440, 524; 
441,'A. 1 (P O) 


CALOUTTA HIGH COURT, 
ÀPPEAL FROM Omija:wAL Decease No. 189 
or 1950. 
Jaly 19, 1921, 
Present :— Jostiee Sir Asutosh Mookerjee, Kr., 
. and Mr, Justice Panton. 
HARIDASI DASI AND OTHERS = 
APPaLLANTS 
versus 


BIDHUMUKHI DASI— RESPONDENT, 

Probate and Administration Act (V of 1881), s. 50— 
Hindu reversioner, whether entitled to be heard in 
Probate proceeding—Application for revocation of Pro. 
bate—Immediate jemale reversioner not entitled to 
maintain applicalton—Neat reversioner, if can apply 
—Minor reversioners—Natural guardian omitting to 
apply Jor regocation— Reversioners, whether estopped. 


Although a reversioner under the Hindu Law has 
no present interest in the property left by the 
deceased, yet the reversioner, whether male or female, 
is substantially interested in the protection or 
devolution of the esta@fe, and, as such, is entitled to 
appear and be heard in a Probate proceeding. If the 
immediate reversioner is a female, the male rever. 
sioner in the second or third degree, as the case may 
be, (for instance, where the deceased has left a 
widow, daughter, mother and brother), is} similarly 

entitled to be heard. [p. 797, cols 1 & 2,] 
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Where the fmmediate reversioner, a` female, hag 
rendered it impossible for himself by her own conduct 
to successfully maintain an application for revocation 
of a Probate, the application may be made by the 
next male reversioner who ia unquestionably a pro. 
per party to the Probate proceedings. [p. 707, col 2.] 

Ram Gopal Das v. Radhakrishna Das, RO. L. J. 87a, 
Abinash Chandra Mazumdar v. Harinath Shaha, 82 
C. 62 at p. 66; A O, W. N.25, Harek Chand Babu v, 
Bijoy Chand Mahatab, 2 C. L. J. 87 at p. 95; 90. W. 
N. 1795, Srinibash Das v. Monmohini Dasi, 80. L. J. 
224, Bepin Behari Kundu v. Durga Charan Banerji, 
86 C. 1086 at p. 1090; 12 C. W, N. 914; 8 O, L, F. 120, 
referred io. 

Khettramoni Dasi v. Shyama Churn Kundu, 210, 
589, 10 Ind Dec. (x, s,' 989 and Shyama Charan v. 
Prafulla Sundari, 30 Ind, Cas. 161; 21 O, L. J. 557; 19 
C, W. N. 882, relied upon. 

A reversioner who wasa minor at the time of tho 
grant of the Probate is not estopped from making 
an application for revocation by reason of the fact 
that his father who was his natural guardian did not 
intervene on his behalf at the time when the Pro. 
bate was granted. [p. 797, col 2.] 

Nistariny  Dabya v, Brahmomoyi Dabya, 18 O. 45; 
9 Ind. Dec. (x. 8.) 31, distinguished, 


Appeal against the desision of the District 
Judge, Hughli, dated the 9th July 1920. 

Babus Panna Lal Ohatterjiee and Manmatha 
Nath Mookherjee, for the Appellants, 

Dr. Jedu Nath Konnlal, Babus Durga 
Oharan Mitter and Berode Lal Mukherjee, for 
the Respondent, 


JUDGMENT.—This appeal is direeted 
against an order of dismissal made on an 
applisation to revoke a Probate under 
gestion 50 of the Prcbate and Administration 
Act. Priya Nath Ghose, the alleged testator, 
died on the 13th November, 1907. He lefi 
& widow, Bidhomukhi Dasi, & daughter, 
Haridasi Dasi, and two sons by her Pramatha 
Neth and Anadinath. On the 16th July 
1908 the widow applied for Probate of a 
Will said to have been executed by tke 
deeeased onthe 26th October 1907. The 
applisation, which was supported by the 
affidavits of iwo of the attesting witnesses, 
did not mention that the testator had left 
a daughter or two sons by her who would 
auccersively take the estate in the event of 
intestasy. A general citation was thereupon 
issusd but no spesiel citation was or eould be 
eerved upon tbe relatives of tbe desensed, 
As there was ro cppcsition, the Protate was 
granted on tbe affidavits on the 2lat August 
1908. On the 2lat May 1919, the present 
aprlication for revoeation of the Probate was 
made by Haridasi and her two sons, Pramatha 
Nath and, Anadinath, on the allegation that 
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the Will set up was not genuine. The appli- 
eation was opposed by the widow. The 
District Jodge has refused the apphaation 
of Haridasi on ‘the ground that sre was 
aware of the Probate preceedings, and that 
the fast that no special sitation bad been 
issued to her was in the circumetanoss not 
sufficient to justify the revocation of the 
Probate, on the principle expleined by this 
Court in the ease of Prem Ohand Das v. 
Surendra Nath Saha (1), As rsgards the 
applieation by Pramatha Nath and Anadinatb, 
the District Judge has held that they had 
no interest in the property during the life- 
time of their mother and were not eonse. 
quently necessary or proper parties to the 
Probate proseedings. 

lt is not nesessary to consider whether in 
view of the decision in Ramgopal Das. v, Radha- 
krishna Das (2), the Probate was properly 
granted on affidavits ov whether she appliea. 
tion made by Haridasi Dasi bas been properly 
refused, beeause there is no rocm for serious 
sontroyerey that the applieation made by 
Pramatha Nath and Anadinath should have 
bsen granted, It is plain that in the event 
of intestacy Pramatha Nath and Ansdinath 
wovld be ultimately entitled to aueeeed to the 
estate of their maternal grandfather, Priya 
Nath Ghose, in their own right and not 
through their mother. Consequently, if tbe 
alleged testamentary instrument is not 
genuine, their position has been seriously 
affected by the grant of the Probate, in- 
, asmuch as the result of the Will is 
* to alter the line of suoeession and to 
divert tha estate into new channels, ín 
anush sireumstangss, the daughter's sons 
would prima facie be entitled to intervene in 
the Probate prccsedirgs, on tbe well- 
` established principle relating to the true 
position of reversioner of the — eesord degree, 
as explained in the ease of Abinash Chandra 
Mazumdar v. Harinath Saha(3) in the follow- 
terms : 

* In the ase in .whieh, npon the death 
of a full owner, the estate suocessively 
passes through the bands of aseries of female 
heirs, who take orly a qualified estate, before 
the property veeta in enother full owner, 
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they may rightly be regarded in the agzre- 
gate ag the holder of a limited interest 
whish intervenes between the fall 
ownership of the original owner and 
the nltimata taker. Haehof these rseipisnts 
of the limited interest has three aommon 
eharacteristics, namely, first, each possesses 
only a qualified right of alienation ; sesondly, 
not one of them een transmit the property 
to her own  Lbeirs, but it passes 
upon her death to the heir for the 
time being of the Jast full owner, and, 
thirdly, not oneof them san alienata the 
estate absolutely even with tha  eonsent 
of the next female reversixnary heir, for 
where the next reversioner in herself a 
female 'who only ‘takes a  life-estate, 
her eonsent will not bind the next revor- 
sioner who takes ean absolute’ estate : in 
other words, the assent of & female rever- 
sionary heir to an alienation made by a 
female heir eannot eonfer upon it a eharacter 
of greater validity iban it would 
have possessed if if had baen made 
by herself. . . There is a eubstantial distinc- 
tion between the case in whicha remote 
reversionsr who wonld take an absolute 
interest, sues for a declaratory deeree in 
the preserce of a nearer male reversionary 
heir and the case in which sueh a suit is 
brought in the prerence cf a nearer female 
yeversionary heir. It follows sorsequently 
that a male reversionary Feir who would 
be onlitled to the property absolutely, if 
he susceeded to it, ought to be allowed io 
challenge an unauthorised alienation by 
the holder of & qualified estate, whether or 
not sueh female heir is his immediate pre- 
desessor or ia separatedfrom him by tbe inter- 
position of other possible female heirs.” 

The view thus expounded has been adopted 
and applied in a variety of cases. As an ex- 
ample, referenss rasy bs made to the judgment 
of this Court in the ease of Harek Chind 
Babu v. Bijoy Chand  Mahatub (4) where 
the frllowing observation wa mada: 
“ where there are several reversiorers entitled 
successively under the Hindu Law to an csiate 
held by a Hindu widow, vo one Buah rever- 
siorer ean rightly be hela to ela?m through or 
derive his title from another, but he derives 
bis tile from the lass {full owner, and, 
therefore, although the right of the nearest 


(4) 2 C. L, Ji 87 at P: Ob; 9 C. W, N, 795, 
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reversioner for the time being to sontest an 
alienation or an adoption by the widow may 
eos besoma barred by limitation against him, 
this will not bar the similar rights of the 
subsequent reversioner." This principle hag 
been followed by the Madras High Cours 
in Gazzala Veerayya v. Gaazala Ganamma (5) 
and Narayana Atyar v. Rama Adyar (6), 
For other illustratione, reference may be 
made to the desisions in Srinthash Das v. 


Monmcohint Dasi (Y) and Bepta Beharé Kundu _ 


v. Durga Oharan Baner;? (8). In ths ease 
last mentioned, Mr, Justice Dosa stated the 
prineiple in these words: “if the widow 
had, with the soneurreucs of the danghters 
alienated the property in favour of a 
stranger, the alienge would not have taken 
any larger estate than the limited and 
qualified estate of the widow or of the 
daughters, for the alianes cannot have a 
larger estate than that possessed by the 
alienor, and the eoalition of the estate of 
the widow with that of the daughters not 
having the effect of amplifying the qaantum 
of the resaltant estate,” This principle was 
applied in Roja Dei w. Umed Singh (9) 
and Chidambara Reddiar v. Nallammal (10). 

In the case before ue, thera is no doubt 


that, apart from all questions of acanietesnce,' 


the applisation for revocation gould have 
been made and was properly madeby Hari- 
dasi Dasi, the immediate reversioner. The 
decisions in Ahetframont Dasi y. Shyama 
Ohurn Rundu (ih), Brindaban Chunder Shaka 
v. Sureshwar Saka (129) and Shyama Charan 
v, Prafulla Sundari (13) show that although 
& reversioner under the Hindu Jusw has no 
present interest in the property left by the 
deceased, the reversioner, whether mele or 
female, is substantially interested in the protec- 
tion or devolution of the estate, and, as saeh, 
is entitled to appear and be heard in a 
Probate proseeding. If the immediate 


(5) 16 Ind. Gas. 839; 36 M. 570; 12 M. Lu T, 188; 23 
M, L, J. 269; (1912) M. W. N.912 

(6) 20 Ind. Cas, 625; 38 M. 396; (1918) M. W. N. 
588; 14 M, L. T. 89; 25 M. L. J. 219. 

(7) BG. L.J, 224. 

(8) 35 C. 1088aip. 1090; 12 C. W. N. 914; 8 C. 
fa . J, 120. 

(9) 13 Ind, Cas. 632; 34 A. 207; 9 A, L, J. 158. 

(10) 5 Ind. Cas. 164; 33 M, 410; 7 M. L. T. 44. 

(11) 21 0. 682; 10 Ind, Dec. (N s.) 989. 

(12) 8 Ind. Cas, 178; 100, L. J. 263. 
x Ind, Cas, 161; 21 O, L. J. 667; 19:0, W, 
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rovereioner: is 2 female, the male reversioner 
in tha seacnd or third degree, as tha sage 
may ba (for instancs where the deceased 
has left a widow, daughter, mother and 
brother), is similarly entitled to be heard. 
In the present «ease, the immediata raver- 
sioner, Havidasi, bas rendered it impossible 
for herself by her own conduct, to maine 
tain the applieation sussesstully; eonsequently, 
the application may be made by Pramatha 
Wath and Anadinath who, as the altimate 
reversionere, were unquestionably pronsr 
parties to the Probate  proseedings, this is 
claar from tha deeisiana in Brindaban Ohunder 
Shaha v. Sureshwar Baha (12) and Skyama 
Ohurn v. Prafulla Sundart (13). 

We have bsen pressed, however, to bold 
on the anthority of the deaisiona in 
Nestariny Dabyu v. Brahinomoyt Dabya (14), 
Kunja Lal Chowdhury v. Kailash Chandra 
Chowdhury (15), Nalini Sundari Gupia’ v, 
Bejoy Kumar Roy Ohowdhury (16), Prem 
Chand Das v. Surendra Nath Saha (1) that 
Pramatba Nath and Anadinath should be held 
inoompetent to maintain the present ep- 
plieation in the same way 23 their mother, 
because the evidense indieates that their 
father who was their natural guardian 
was aware of the Probate proseedings, It 
is clear, that at the time of those pro- 
ceedivgs, Anadinath and possibly Parmatha 
Nath also had not attained majority. 
Assuming that their father was aware of 
the Probata proceedings and yet did not 
intervene therein, on their behalf, we 
cannot hold that his omission can prejudice 
the position of the infants. The case of 
Nistariny Dabya v. Brahmomoyt Dabya (14) ia 
elearly distinguishable. Thera a person 
professing to be the guardian of the infants 
had intervened for their protestion, He 
sucsseded in the Court of first instanee, 
but upon appeal the desision of tho pri- 
mary Court was reversed, In thess 
circumstanees, this Oonrt held „that tho 


‘infant eould not be perititted* do re-open 


the proceedings through anather guardian. 
No gush consideration obviously arises in 
this case. Nor is there room for applica- 
tion of the theory, as there was in tha case of 


(14) 18 C. 45; 9 Ind, Dec, (N. 8.) 31. 
(18) 7 Ind. Cas. 740; 14 C, W. N. 1063. 
(16) 80 Ind. Gas, 12; 21 O. L. J, 505, 
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Prafullananda Goswami v, Brojendra Nandan 
Goswami (17); that there has been so great 
a lapse of time as to justify a refusel by 
-the Court to re-open matters in controversy 
in exercise of its diseretionary powers: 
de Chowdhrain v. Radhica | Ohowdhratn 
18). 

The result is that this appeal is allowed, 
and the applieation for revocation is granted. 
The Probate will be re ealled, the original 
Probate proseedings will stand revived and 
the present respondent will ba at liberty 
to prove the Will in solemn form. The 
gosta of all the parties to the present 
proeesdings, beth in this Court and in 
the Court below, will come out of the 
estate. We assess the bearing fee in this 
Court at three gold mohurs. 

N. B, & E, N. 


+ Appeal allowed. 
(17) 51 Ind. Cas. 693. 
.(18) 11 C, 492; 6 Ind, Dec. (x, 8.) 1087. 
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A Hindu lady who is the full proprietor of im- 
moveable property can by a registered document, 
duly signed and attested, validly make an immediate 
gift of it, although she reserves to herself the enjoy- 
ment of the usufruct or profits of a part of the prop- 
erty for he? «lifetime and without retaining power 
of alienation over it. 

There is nothing in the Hindu Law which on 
principle would make a reservation of the usu- 
fruct of a part of the property for life by the 
donor, or the postponement of the enjoyment by 
the donee of a parb of the profits till after the 
donor’s death, a repugnant condition and render 
the gift invalid. [p. 801, col. 2.] 

The effect of section 123 of the Transfer of Prop. 
erty Act isto supersede the rule of Hindu Law, if 
thore was any, for making the delivery of possession 
absolutely essentiel for the completion of the gift, 


INDIAN GASES, 


[1922 


anda provision in a deed of gift that no such 
delivery is to take ‘place during the lifetime of the 
donor ian not necessarily invalidate it. [p. 800, 
col. l. 

Dharmodas Das v. Nislarini Dasi, 14 O. 446; 7 Ind. 
Dec. (N. s.) 297, Balbhadra v. Bhowani, 840. 853; 11 
C. W. N. 956; 6 O. L. J. 238, Alabi Koya v. Mussa 
Koya, 24 M, 513 at p. 522: 11 M. L. J. 227, Madhab- 
rao Moreshvar v. Kashibar Dattubhat, 5 Ind. Cas. 599; 
34 B. 287; 12 Bom. L. R. 9, Man Bhari v. Naunidh, 
4 A. 40; A. W. N. (1881) 78; 6 Ind. Jur. 429; 2 Ind. 
Dec. (N. $) 512 (P. O.), Balmakund v. Bhagwan Das, 
16 A. 185; A, W. N. (18941 21; 8 Ind. Dec. (N. 8.) :19, 

_ Phul Chand v. Lakkhu, 25 A. 868; A. W. N. (1908) 70, 
relied on. i 

The effect of section 123 of the Transfer of Prop- 
erty Act is that a gift of immoveable property even 
in the case of a Hindu can be validly effected by & 
registered instrument, signed by or on behalf of the 
donor and attested by at least two witnesses, and 
that such a gift cannot be effected in any other 
way. [p. 799, col. 2.] 

Where the terms ofa Statute or Ordinance are 
clear, long and uniform course of judicial inter- 
pretation of it may be overruled, if it is contrary to 
the clear meaning of the enactment; but where such 
is not the case, it is the duty of a Judge to 
accept the interpretation so often and so long put 
upon the Statute by the Courts, and not to disturb 
those decisions. [p. 800, col. 1.] 

Tricomdas Qooverji Bhoja v. Sri Sri Gopinathji 
Thakur, 89 Ind. Cas. 156; 25 O, L. J. 270 ab p. 284; 1 
P. L J. 262; 15 A. L.J.217; 82 M. L. J. 357; 21 M. L, 
T. 262; 21 © W. N. 677; (1917) M. W: N. 868; 5 L. 
W. 654,19 Bom. L. B, 450; 440. 759; 44 I. A, 66 
(P, O.), relied upon. 


First appeal from a deeree of the Addi- 
tional Subordinate Judge, Mainpuri, 

Dr, Kailas Nath Katju, tor the Appellant. 

Mr, Surendro Nath Sen, for the Respond: 


ent. 

JUDGMENT.—The only point referred 
tothe Ful Bench for consideration is the 
question of the validity or otherwise of a 
deed of gift, dated the 29th of January 1894, 
executed by Musammat Tulsha Kunwar, in 
favour of ber only daughter, Musammat 
Naraini Kunwar. This dosument recites 
that Musammat Naraini Kunwar was her 
sole issue, end the donor wished to give 
the entire property in seven villages to 
her; but that, inasmuch as during ber 
lifetime she had also to providé for her own 
maintenance and other necessary expenses, 
and it was reprehensive and forbidden for 
her to reeeive any benefit or to take any- 
thing from her dhughter, she sonsidered 
it proper to get the name of her daughter 
recorded over four villages at onee, but 
to remain in possession of the other three 
‘villages for ber life, meeting the expenses 
of her maintonaneo and other  nosessary 


canny 
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expenses from tha profitstheraof. But all 
the seven village: were eomprisel in the 
gift, and tt was stated that she had no 
longer any claim or right left in respeof 
of all the proparty gifted, and the donee 
would have -all the powers of a proprietor, 
with this exception that the three villages 
last mentioned would remain in her po:sss- 
sion during her life and she would bring 
the profits thereof into her use, but she 
would have no power of sale, mortgage, 
gift, or other transfer, and they would after 
her death some into the propristary posses- 
sion of her daughter. 

It is an admitted facts that Mutammat 
Talsha Kunwar allowed Musammat Naraini 
Kunwar to obtain possession over the four 
villages fiv:t mentioned, and got hər name 
regorded in resp:o5 of them in the revenue 
papere. There is thus no doubt asto the 
genuineness of her intention. 15 18 assumed for 
the purpose of this referenes that Musimmat 
Tulsha Kunwar was the fnil proprietor, 
and the only question is as to the 
validity of the gift in respest of the three 
villages, over which she had retained the 
right of remaining in possession for life and 
did in fact retain possession. Musammat 
Naraini Kunwar died in the lifetime of 
Musammat Tuleha Kunwar, andthe present 
dispute is between the respective heirs of the 
two ladies. 

Reading the dosumest asa whole, there 
ean be no doubt that it wai not a 
bequest of the three villages by Musammat 
Tulsha Kunwar in faycur of her daughter, 
but that she did intend to effest a trarsfer 
in presents of hər proprietary interest in 
the three villages, though she stipulated 
that she would have the right to remain iu 
eliectiva possession of them by appropriation 
of their profitafor ber life. 

“The learned Counsel for the defendant. 
appellant has urged, (1) that under the 
Hindu Law delivery of possession was 
absolutely essential for the completion of 
the gift, (2) that that provision of the 
Hindn Law has in no way been aftested 
by the passing of the Transfer of Property 
Act and (3) that im*ahy case a provision, 
that tha donor is no& to deliver possession 
during ber life-time to the dones, vitiates the 
gift altogether, 

As to the first point it may ba conceded 
at once that (he general trend of the 
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ta the passing of ths 
Traa:fic of Property Act was to the 
effeat that under tha Hindu Law a gifs, 
unasaompanied by delivery of possassion, 
was invalid. A number of oases on this 
point hava  bsen sifad on behalt of the 
appellant, but we sonsider it unnecessary 
to ravisw them. ít myy ba assumed for 
the purposa3 of this sa39 that the defandant’s 
eontention is sorrect. 

We are, however, of opinion that whatever 
might hava bsen the strict Hindu Law 
prior to the passing of the Transfer of 
Property Ast, it must now be held that 
a gift of immoveable property cin be 
validly effected by a registered instrument, 
signed by or on behalf of the donor and 
atte:ted by at least two witnessas, and that 
nothing further i; neeessary to effestnate 
a transfer. Section 129 of the Transfer 
of Proparty Ast provides that nothing in 
Chapter 7 shall, save as provided by 
section 123, bs deemed to affeet any rule 
of Hindu Law. This clearly indisates that 
section 128 might& snpersede a rule of 
Hindu Law. Sestion 123 provides that for 
the purpose of making 2 gift of immoveable 
property, the transfer must bs effected by 
& registered instrument duly signed and 
attested, whereas for the purpose of making a 
gift of moveable property the transfer mag be 
effested by a registered instrament duly signed 
or by deitvery. I6is obvious that under the 
latter slauss a gift of moveable property 
oan bs effected by a duly signed and 
registered instrument and without delivery. 
This does away with the provision of 
Hindu Law, requiring delivery of possession 
as regards moveable property. Now, the 
first slanse uses the word must” whieh 
is significant, and omits the worda “or by 
delivery". A reasonable interpretation of 
gestion 123 would, therefore, ba that a 
registered instrument duly signed and 
attested is quite snffisient to, pifect a gift 
of immovoable property, and that suoh a gift 
can bs effected in no other way, 

Dr, Katjo, on behalf of the appellant, 
has strongly contended that by sastion 
123 it was merely intended to add one 
more requirement of law, namely, that of 
attestation and registration, to those enjoined 
by the Hindu Law, and that tho sestion 
did not mean that where there was a 
registered dosumeut duly signed and attested, 


authorities prior 


+ 
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all the other requirements of Hindu Law 
were dispensed with. Section 123 has, 
however, been interpreted by all the High 
Courts continuously for a very long period 
in the way first indicated, and there 
is now a uniform consensus of opinion 
' thet the effeet of sastion 123 is to supersede 
the rule of Hindu Law, if there was any, 
for making the deliyery of possession 
absolutely essential for the sompletion of 
the gift, Wae may only refer toa few oases 
for the sake of reference, Dharmodas v. 
Nistarint Dasi (1), Balbhadra v. Bhowans (2), 
Alabi Koya v, Mussa Koya (3), Madhavrao 
Moreshvar v. Kashibat Dattubhai (4), Man 
Bhari v. Naunidh (>) -Balmakund v. Bhagwan 
Das (6)&nd Phul Chand v, Lakkhu (7). Where 
the terms of a Statute’or Ordinance are clear, 
then even a long and uniform sourse of judi- 
cial interpretation of it may be overruled, if it 
is contrary to the elear meaning of the 
enaetment; but where suchis not the case, 
then it is cur duty to accept the interpretation 
so often and so long put upon the Statute by 
the Courts, and not to disturb those 
decisiors, zŝde the remarks of their Lordships 
of the Privy Council in tha case of TrZcomdas 
Cooverjè Bhoja v. Bri Sri Gopinath» 
Thakur (8). We are, therefore, clearly of 
opinion that it mast now be ascapted that the 
provisions of esation 123 do away with the 
pneseesity for the delivery of possession, 
even if it was required by theatrich Hindu 
Law. 

The third point raised by the learned 
Advocate for the appellant requireaa little 
eonsideration. Jt has been very strenuously 
eontended that where the deed of gift itself 
provides that the donor is to retain 
possession over the property and appropriate 
the profits, the transastion is void ab initio 


. (1) 14 0,446; 7 Ind, Dec. (N. s.) 297. 

12) 340. 853711 OPW. N. 956:6 C. L. J, 282. 
(3) 24 M. 618 at p. 622; 11 M. L. J. 227, 
(4) 5 Ind. Cas. 699; 84 B. 287; 12 Bom. L. R. 9. 

. (6: 4 A, 40; A. W. N. (1881) 78; 6Ind.Jur, 428; 2 
Ind, Dec, (N. 8.) 512 (P. Op), 

(6) 18 A, 185; A. W. N. (1894) 21; 8 Ind, Dec. 
(5. s,) 118. . 
(1) 25 A.:358; A. W. N. (1903) 70. 

(8) 39 Ind Oas. 156; 25 C. L.J, 279 a6 p. 264; 1 P. 
L. J. 262; 16 A. L. J. 217; 32 M. L. J. 357; 21 M, L, T. 
262, 21 O. W. N. 577; (1917) M.W, N, 868; 6 L. W. 
654; 19 Bom. L, R. 450; 44 O, 769; 44 I, A, 65 (P. 02, 
e 
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and is not a valid gift under the Hindu Law 
at all. Relianse is strongly plased on a 
nümber of cases which wero desided prior to 
the passing of the Transfer of Property Ast, 
in whieh it was held that the delivery of 
possession was absolutely essential, and 
it is sontended that when tba delivery of 
possession vas essential, then a provision - 
in the desd that no delivery was to take 
place atall, invalidates the gift altogather. 

In the first place, these earlier oases were 
desided prior to the passing of the Transfer 
of Property Act, aud the provisions of 
section 128 of the Aat ware not applicable. 
Now that the delivery of possession i3 no 
longer neeessary, it would follow that a 
provision in the desd of gift that no 
sach delivery wes to take placas during the 
lifatime of the donor, would not necessarily 
invalidate it, 

In the sseond places, the reservation of a 
temporary advantage or a limited benefit 
does not necessarily militate againet a 
somplete transfer of the title, and unless 
there is something in Hindu Law whish is 
repugnant to it, if must ba upheld. Now, 
according to onr interpretation, the true 
intention of the donor was to effest a transfer 
$n presenti of the proprietary interest in the 
three villages in dispute and to vest the same 
in the dones, with a reservation of the right 
to enjoy the usufrust during her own 
lifetime. . We do not sgonsider that she 
meant tə create two distinet and separate 
estates; one, whieh she reserved for herself, 
and the other whish she bestowed on the 
donee, providing that the estate which she 
had reserved for herselt would also vest in 
the donea after her own death. On the 
other hand, we are distinctly of opinion that 
the whole interest in the bhrea villages 
vested immediately in the donee, and the 
donor had no power of disposal left over it. 
The only right that was reserved to her was 
to enjoy the profits thereof. There was an 


immediate gift ofall the seven villages, bat 


the enjoyment by the donee of the profits of 
three villages was postponed till after th 
death of tho donor. E 
Suoh a gift is not {Meany way opposed to 
Common Law or to publio poliey, nor is such 
a transfer invalid under the provisions of the 
Transfer of Property Act. We have, 
therefore, to sea whether there ts anything in 
the Hindu Law which ia repugnant toit, No 


4 Qoi y» 
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aübhority which is exastly in point has been 
cited. befora us on either sides, The Isarned 
Ádvosate for the apoellant has, howevor, 
referred to us the case of Dagat Dale v. 
Mothura Nath Ohattopadhya (9). There the 
gift was not governed by the Transfer of 
Property Act. The view then expressed was 
that the gift of a house, in a sase where the 
donor reserved to himself the right of 
remaining in the honus» for tne term of his 
life and whieh was nnaecompanied by physical 
delivery, or avy symbolical aet by which 
physical delivery eould bs held to bs implied, 
was invalid. The desision was based entirely 
on the suppos.d rule of Hindu Law that 
delivery of eomplate possession was absolutely 
essential, Toat ruling is hardly in son- 
sonance with the opinion expressed by the 
Calcutta High Court in subsequent cases. 
The ease cited in’ Masnaghten’s Hindu Law, 
Volume If, at page 207,is not in point, 
because there the sompetition was between 
a gift, unace»mpanied by the delivary of 
possession, which was to take effast after the 
death of the d:no-, and a subsequent gift by 
whieh the donor delivered possession to 
another donee, That was stristly not the 
casa ofa gift zn prasentz, but something in 
the nature of a bequest, At that time 
testamentary dispositions not having been 
separately resognized, the cise was troated as 
falling under the heading of gifta. 

Lastly, the case of Harjtoun Anandram v. 
Naran Haribhai (10; has been eited, and 
our attention is partieular!y drawn to the 
texts quoted at page 34. But there, too, the 
possibility of the donor retaining possession 
of the property with the songent of .the 
donee is recognised, We oannot take these 
texts nece-sacily to imply that the donor 
eannot gift away the property with a 
eondition attached, reserving the usufrust 
of a part of the property to himself for 
life. The other cases sited are not direstly 
in point, 

A dier age bas also baen made to & passage 
in Ram Lal Sett v. Kanai Lal Satt (11) to the 
effest that "gifts are of three.kinds—those 
whieh sonvey a present title and interest, and 
a present right of enjoyment; those whieh are 

ep . 


A 9 0. S54; 120, L. B.580; 4Ind. Dec, (x.s) 


(10; 4 B. H, C. B. (A. C, J.) 81. 
(11) 12 C, €68 at p. 662; 6 Ind, Dec. (x. s.).4E0, 
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vested, that is, present in interast, bat in 
whiah the enjoyment is deferred ; and those 
whioh are contingent, that is to cay, in which 
neither title nor rizht of enjoyment is given 
at present, but both depend upon futura and 
eertain events. All these kicds of gifts are 
admissible among Hindus, all are resognizid 
by the Suecossion Aet, the Hindu Wills Aat, 
and the Transfer of Property Ast, All these 
kinds of gifts may among Hindus ba given 
subject to various restrictions, sither tnter 
vizos or by Will, and, speaking generally, the 
same law applies in either ease.” But this 
romark is certainly an obiter dictum. 

In West and Buhl»r's Digest of Hindu Law, 
4th Editi n at page 188, it is stated that the 
grantor may stipulate or provide for various 
advantages to himself orto others arising out 
of the property, and so far diminish the 
advantages of the proprietor in it, and then 
on page 190 itis said on the authority of 
Jagannath that the gift of property is valid 
though it be sascompanied by the donor’s 
retention of a life-interest. No distinstion 
was, however, made by Jagannath befween 
a gift and a test» mentary disposition. The 
ease of Kasim Husain v. Shartf-un-nissa (12), 
where a gift ofa Muafi Estate with a 
reservation of the income of ibat share 
without power of alienation for life was 
held to bə valid, was a ease undar the 
Muhammadan Law and is not applicable to the 
present ease, 

In the absense of any clear anthority 
res'‘ricting the power of the donor, we are of 
opinion that there is nothing in the Hindu 
Law whieh on principle would make a ressrva- 
tion of the usafrast of a part of the property 
forlife by the donor, or the postponement of 
the enjoyment by the donee of a part of the 
profits til after the donor’s death, a re. 
pognant condition and render the gift invalid. 
Farthermore, we are of opinion that, inasmuch 
as the Legislature has now dispensed with the 
neeessiby of delivery of prcssession in the 
ease of gifts by Hindu donorr, a reservstion 
of the hind indicated aboye.woeld now much 
less affest the validity of. sueh gifts. Under 
the Hindu Law gift and its asseptanee by 
donee are essential | Here bath these 
elementa exist. 

Our answer to the reference, therefore, ia 
that a Hindu lady who is the fall proprietor 

(198 5 A. 288 A, W. N, (1888) 81; 8 Ind. Deo, 
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of immoveable property, ean by a registered 
dosument, duly signed and attested, validly 
make an immediate gift of it, although she 
reserves to herself the enjoyment of the 
usufruct or profits of a part of the property 
for her life-time and withont retaining any 
power of alienation over it. 

The appeal will now be rastored to ithe 
Division Beneh for disposal. 


^W. 0, Ae 
Appeal dismissed. 


LAHORE HIGH COURT. 
 Bzcosp Civit Appean No. 1698 or 1917. 
February 1, 1922. 

I resent : —Mr. Tastes Abdul Raoof 

and Mr, Justices Harrison. - 
ISAWAN MAL AND ANOTBER-—DEFENDANIS 
—APPELLANTS 
versus 
RAUNAQ MAL AND ANOTHUR— PLAINTIFFÉ— 


REEPONDENTY. 
Givil Procedure Code (Act V of 1908 ), 375, O, 
XXVI—Commission, issue of—Court delezating func» 
tions to Commassioner, 


Section 75 of the Civil Procedure Ooto defines 
clearly the circumstances under which a commis- 
sion may be issued, and does not authorise a Court 
to delegate to a Commissioner the trial of any 
material issue which it is itself bound to try. [p. 803, 


col. 2. 
Sangilt v.» Mookan, 16 M. 350; 8 M. L. J. 185; 6 
Ind. Dec. ($. 8.) 951, relied upon, 


Second appeal from a desree of the 
Distriet Judge, Hissar, dated the 17th 
April 1917, reversing that.of the Subordinate 
Judge, Second Clase, Hissar, dated the ith 
Mareh 1915. “™ - = 

Mr, Philip Morton, for the Appellants, 

Mr. N. O. Pandit and Lala Hargopal, for the 
Respondents. 

JUDGMENT.—In this «ase the plaintiff 
firm sued the defendants alleging them to 
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be a Hindu joint family and claiming to: 


recover from them as such. Rs, 1,217.10.3, 
The sase was sarefully tried by the Sub. 


(1925 


ordinate Judge and a lueid and well-expressed 
judgment was written by him, disposing 
of all the points in diepute and dismissing 
the suit. On appeal the Distriet Judge 
first heard the arguments, and then apparent- 
lyon his own motion referred every question 
arising in the ease, and. in fact one question 
which had not arisen at that stage, to Lala 
Sheo Narain and issued a most comprehensive 
commission to him, This gentleman died 
before he was able to do anything, and 
bis son, Lala Joti Parshad, wasappointed 
in his ‘plase. A fnll report was submitted, 
but sppsrently no evidenae was taken, 
though tbe statements of the parties were 
recorded. Tbe Distriot Judge then pronounce- 
ed judgment and accepted the findings of 
the Commissioner throughcut. 

On appeal it is urged that the only 
possible point on whieh the District Judge 
c uld Fave been  justifiad in issuing & 
commissicn was the ex&mination of accounte,. 
acd that in this case he was not justiüed 
in doing so, as the question of the sorrectnees 
of the assounts hed not oniy not been: 
shallenged but had not even arisen, the defence 
having been thatthe defendants had nosort 
of dealings with the plaintiff firm and the 
finding being that this was so. Until, 
therefore, the Distriet Judge reversed the 
decision of the lower Court and found that 
there had been dealings, the question of the - 
amount due on those dealings did not arise, 
and when it did the nanal and natural 
precedure would have been to remand the 
case for a desision. Not content with issuing 
a commission whieh might be necessary at’ 
some later stage, the Distriet Judge directed 
the Commissioner to deside every single 
material issue whether of law or fast and, 
in a word, to do his work for bim.. Counsel 
for the respondents urges that, even so,' 
there are findings of fast and, in the words of ` 
Durga Ohowdhrant v. Jewohtr Singh Ohowdhri 
(1) that there was evidence before the Court. 
The very form of the judgment shows that 
the way in whish the Distrist Judge approach- 
ed the ease was to acsopt the opinion of 
the Commissioner as final and conclusive 
unless tbe plaintiff sould show how and’ 
‘where it was wrong, He made no referenea 
to the evidenee on the resord nor to the 


(1) 18 0. 23 (P. C. 17 C, A. 122; B Bar, P, ‘9, I 
860; 9 Ind, Des, (x, 5.) 16, 


Vel. LEVI) | 
~ BÀWAN MAL 9, RAUMAQ MAL, 


well.exvressed judgment of the Trial Court, 
and we are satisfied that, in the sense of 
being eonsidered by him, the evidenss was 
not before him, though he had the knowledge 
that ample evidence had been given. 

As to the ssope of the commission, Counxel 
for the respondents urges that O. XXVI 
. amplifies and explains sestion 75 and that 
the Court is at libsrty to issue a commission 
on any subjest whatsoever and not merely 
on the subjeats given in heads (a), (b), (c), 
and (d) of sestion 75 and deali with in the 
first four branshes of O. XXVI, 
headings of which repeat the wording of 
that sestion. With this eontention we cannot 
agres. Sestion 75 rang ;— Subjest to aush 
eonditions and limitations as may be prescribs 
ed," thos» eonditions and limitations being 
contained in the «subsequent Orders. The 
words on which Counsel: relies are to 
be found in r. 9 of O. XXVI—' In any 
‘suit in whish the Court deams a local 
investigation to be requisite or proper for 
the purpose of elacidating any matter in 
dispute "— and these some immediately under 
the heading ssmmissions for losal investi- 
gations.” Here there was no question of 
a losal investigation and no sush investigation 
was made, and all that the Commissioner 
did, and apparently all that he understool 
he was required to do, was to give an opinion 
on the case generally and on each of tha 
issues of law and fast, 

Counsel for the respondents further urges 
that. the commission having been acsepted 
by the defendants-appellants they sannot now 
question it. There is nothing whatever to 
show that they ascepted the sommission 


or agreed to having one issued, All that ` 


they did was to assopt& Lala Joti Parshad 
after the death of his fatherasa suitable 
person to do the work which the Oourt had 
desided to entrust to a Commissioner. 


The moat material point in the oase was, 
whether a eertain dosument had been signed 
by Sawan Mal, defendant, On this the 
Oommissioner gave an opinion as an expert 
witness which may be, good or bad, and this 
opinion was sosepted by the Distrieb Judge. 
The finding as tothe amount shown to-ba 
due in the ascounts is giver by the District 
Judge in the following  words:—'" The 
Oommiseioner’s ealonlation ig not shown by 


INDIAN OÁSBS, 


the 


803 


4 


tha respondents’ Pleader to bs erroneous in 
any way." Wae are of opinion that section 
75 defines slearly the sirsumstances under 
whieh a commission may bs issued, and 
Sangili v, Mookan (2) explains that it does 
not authorise a Court to delegate fo a 
Commissioner the trial of any material issue 
whigh it is bound to try. We find, therefore, 
that there bas been a grave ircevalarity 
in the issuing of a sommission at all, that 
the District Judge has not done his duty, 
inasmush as he has not come to an independ» 
ent finding on the material issues in the 
ease, that the findings, Buch as they are, are 
not based on the evidenca on the resord and 
that, so far as the District Court is eonserned, 
the case has not bsen trisd af all, Counsel 
for the appellants states that his elients 
never questioned the scsrrestness of the 
ascounts and do not question them now, and 
that if their liability be held to ba proved - 
a decree should be passad against them for 
the total amoant claimed. The nosassity, 
therefore, for examining the assounts in order 
toses what amountis due wholly disappears, 
even if the defendants, or any of them, 
ba hell to beliable,and what is required 
is a elear finding on the various matorial 
188008, 

We remand the $383 to the District Judge 
for a decision on the marits wholly ində» 
pendent ofthe Commissianer'a report whioh 
shoald ba entirely igaored. It is unnec2assary 
for us to frame any fresh issues ss those 
framed by the Trial Court are eorrest and 
exhaustiva. 

Z, EK. 


Oase remandel., 
(2) 16 M, 3:0; 3 M. L. J, 187; 5 Ind. Dec, (x. a.) 
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MANDEESHWAR MISRA Y, SUDARSHAN RAM TEWARI, 


PATNA HIGH OO0OURT; - 
ÁPPEAL FROM APPELLATS Dzcgger No. 706 or 
. 1921, 
June 28, 1922, 
Present;— Mr. Justice Coutts and 
Mr. Justice Das, 
NANDKESHWAR MISRA AND OTHERS— 
DEFENDANTS— APPELLANTS . 
tersus 
SUDARSHAN RAM TEWARI— 
PLAINTIFF AND P 
SEVARAM TEWARI AND OTHERS— 


DzrFERDiNTS— Rk8PONDENTS, 
Parttes—-Co-sharers— Partition ‘suit by transferee of 
one co-sharer—Transferor, whether necessary party, 


Where the interest of one of several co-sharers has 
been transferred to a third person and has property 
vested in him, he can bring a suit for partition with- 
out Joining a carpal a for the latter, although a 
proper party to the suit, is not a necess arty. 
Cp. 804, col. 2] i SE eS 


Second appeal. 


Mr, Shiveshwar Dayal, for the Appellants, 
Mr. Lakshmi Narayan Singh, for the 
Respondents. 


JUDGMENT, 

Das, J.— This sppeal arises out of a suit 
‘for partition instituted by the [laintiff. 
respondent, Sudarehan. Ram Tewari, against 
the appellants The plaintiff on the .Oth 
‘February 1914 obtained a conveyanes from 
‘one Palta Kner and her son Ram Sarat 
-Sok:d. Palta Kuer, aceording to the sare 
of the plaintiff, inherited the shsre whieh 
was of Ram Yad. According to the ease 
of the plaintiff Ram Yad was separate 
from the  predeeeaors in-title of thg 
defendants, The defendants restated the 
anit on the ground that Ram Yad was joint 
with their  predecessors-in.tit;io and that 
on Ham Yad’s death, the interest whish 
was of Ram Yad survived tothem and did 
nof vest in Palta Kuer, the  predeaessor. 
in-title ofe the laintiff,. The Courts below 
have eonourrently held that Ram Yad was 
separate from the predecessors in-title of 
the defendants, and that his share vested 
on his death in his widow, bheo Tahla 
Kuer, and that on her death it vested in 
her daughter. Palta Kuer, On this finding 
the plaintiff was entitled to a desrse for 
partition if in faet he bad obtsined joint 
poscessicn cf the property on the execution 


of the eonvoyance in his favour by. Palta 
Kuer and Ram Surat Sukul. 

In this Oonrt it has been igenionsly 
argued by Mr Shiveshwar Dayal on behalf 
on the defendants appellanta , that Palta 
Keer not being eited in the action asa 
defandant, the plaintiff is not entitled to 
a desros for partition. The argument of 
Mr. Shiveshwar Dayal is this: that upon 
the finding of the Court that Ram Yad was 
separate from the defendants’ predesessorg- 
in-title, it ia open now to Palta Kuer and 
to her son Ram Surat Snkul] to institute 
a suit for partition as against them and 
he saya that in order to prevent Palta 
Kner and her son Ram Surat Sokul-from 
harassing them, tbe Court should have 
insisted upon the plaintiff bringing Palte 
Kner and her sonin the record as parties 
defendants, Iquite agree that Palta Kuer 
and Ram Snrat Sukul would be proper 
parties to an aetion for partition, but | 
am not prepared to say that they wera 
necessary parties to the action, In my 
opinion, the appellants would be entitled 
to succeed on this point only if it sould be 
shown that on the judgments of the Courts 
below or on the admission of the plaintiff 
there was aninterest whieh was outstanding 
in somebidy else and was not represented 
in the aetion, Now, that is not the 
conelursion at which the Courts below bave 
arrived. Their osonolusion is that the 
interest of Palta Kuer hes properly vested 
in the plaintiff; there is, t! erefore, no interest 
eBecording to the deeirion of the Courts 
below outstanding in any body who is not 
a party to the suit. The Courts’ sannot 
possibly prevent Palta Kuer from institatiog 
a suit if she likes against the parties to 
the suit. 

The only question which we have to 
decide is this: is Palta Kuer a necessary 
party (o the suit? In my opinion she is 
not, and the argument of Mr. Shiveshwar 
Daya) on this point must fail, 6 

It was then argued that the plaintiffs 
are not entitled to a decree for possession 
since the Court of first instance has come 
to the conclusion shag Palta Kusr is in 
possession of some of the properties in sait, 
It: has been argued: that in order to sueceed 
in a suit for partition there must not only 
be the unity of title but that there must 
be unity of poseession and that if, on the 
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finding of the Qorrt below, tha plaintiff is 
not in posession of the proserties he is not 
entitled to a dee for partition, That is 
true, bat still the plaintiff wonld be entitled 
to a desrea for jrias possession ani for 
partition, That argumant is resaly an 
argum wt ou Court.fess and doas no: &ffest 
the mərits of the case. If, inleed, Palba 
Kauer is still in possession of tha orovarty, 
the plaintiff may hava some difficulty ia 
enforcing ths dearse whish he has obiairad, 
' but wa have nothing to da with that ques: 
tion. The quiastion ig one of tashnisality 
without any merit to recommend it. 

I would dismiss this appeal with eosts, 

Oourre, J.—I agree. 

N. H, 

Appeal dismissed, 


ALLAHABAD HIGH COURT, 
FissT Oryi Appa L No 15507 1920. 
June 14 1922. 
Present:—Mr. Jus ica Walsh and 
Mr. Justice Ryves. 

PEARE LAL AND or4ERS — DeFESDINTI— 
APPELLANTS 
Versus 


SUNDER SINGH AND OTHERS 
—-PL’NTIFFS —ResPONDeNTS. 

Hindu Law—Mortgage of family property— Onus of 
necessity on creditor, when shifted—Question of onus 
mined question of fact and law ~ Antecedent debt what 
is—Joint Hindu family—Debt incurred by karta-— 
Presumption. < ; 


The onus of proof to support a mortgage of family 
property lies upon a oreditor. (p. 80°, col. 2 ] 

Chandradeo Singh v Mata Prasad, 1 Ind. Cas. 479; 
81 A, 176; 9 A. la, !. 263, followed. 

Sahu Ram Ohandia v, Bhup Singh, 89 Ind Oas, 
280; 39 A. 437; 21 O. W, N. 693; 1 P. L. W.562; 16 A. 
L. J. 437; 19 gom. L. R, 498;26 O.L. J. 1; 83 M, Le 
J. 14, (1917) M, W. N. 430; 22 M, L. T. 27, 6 L. W. 
213; 44 L A. 128 (P, C., referred to. 

In the absence, however, of evidence tending to 
shake confidence in the transactions themselves or 
in the conduct and care of a masager or a oreditor, 
the onus is shifted back Bh to the sons or members of 
the family who desire to repudiate the transactions, 
[p. 807, col. ' J 

The question of onus is not a mere question of 
law. Ouce the principle cf onus hig bean settled, the 

question still remains in the decision of each par- 
ticular case as to whether, having regard to the 
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transactions which have been established by evi. 
dence, the onus still remains where it was or whether, 
on the other hand, ithas been made to shift So 
that in each particular case whether the onus has 
been shifted or not becomes a mixed question of fact 
and law [p 804, col 1.] 

The onus may be totally shifted without any ex. 
press evidence beyond what may be afforded by docu. 
ments or the admitted circumstances of a case, 
[p 808, col : ] 

Nanda Lal Dhur Biswas v. Jagat Kishore Acharjya, 
86 [nd Cas 429; 43 I, A. 249, 20 M. L. T. 836; 
31 M L.4.765:1916: 2 M.W. N. 380: 4 L W, 458; 
18 Bom L B,.868;!14 A, L. J. 1103; 34 C, L. J. 435;- 
!PL W.1; 210 W.N. 225; 44 C. 186; 10 Bur. L, 
T. 177 (P, C.*, followed. 

In order to validates, transaction of mortgage of 
family property by & father or manager on the 
ground that it was entered into to pay off an 
antecedent debt, thera must be shown not only 
formal antecedency but antecedency in date com- 
bined with rsal dissociation in fact, Mortgages 
brought into existence merely to cover æ breach 
of trust and what is called an unreal antece. 
donor should not be given effeot to by Courts [p. 806, 
col, 1. 

Sahu Ram Ohandra v, Bhup Singh, 29 Ind. Cas, 
2:0; 89 A, 437: 210. W, N. 69 1 P L W. 661; 16 
A. L. J, 497; 19 Bom. L. R. 498; 26 C, L. J. 7; 33 M. 
L. J. 14; .1917) M. W. N. 439; 22 M, 1, 7T, 22; 6. L. 
W. 218; 44 I, A. 128 ! P. C.), followed. 

There is no presumption that fathers of joinf 
Hindu families or managers or kartas necessarily go 
out of their way to borrow money for purposes which 
they know to be unlawful and which oun confer no 
benefit upon the general body of the family to which 
they belong [p. 404, col. z; p &07, col 1.] 

F rst appeal from a deeres of the Subordi- 
nate Judge, Badaun 

Dr. Surendro Nath Sen, for the Appellante, 

Mr. Raza Ali, for the Respondents. 

JUDGMENT.—In our view this appeal 
fails. It raises in form a niee question of 
onus in a sase where the law has uncontro- 
vertibly placed the onus of proof to support a 
mortgage of family property upon the 
shonlders of the ereditor. It is suffisient, 
for the purpose of the preceding statement, 
to refer to the judgment of Sir John 
Stan'ey in the ease of Ohandradeo Singh 
v. Mata Prasad (1) whieh has reseived the 


expressed approval and adoption, if one 


may use the term, of t Iu Counoil, 
more than onse and partieularly in the 


eate of Sahu Ram Oh;ndra v Bhup Singh 
(2), and we, of eourse, faithfully adhere to 


(1) 1 Ind. Cas. 470; 81 A. 176: 6 A, L 3, 263(F. B.V. 

(21 39 Ind. Cas. 280; 89 A. 427; 210. W, N. #498; 1 
P. L. Wi 657; +6 A. L, J. 437; 19 Bom, L. R. 498, 26 
C. L: J. 5 81M. L. J. 14: (1917, M. W.N. 489; 22 M, 
L. T, 22; 6 L. WV, 213; 44, 1, A. 126 (P, 0.), 
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that deroision which may be said to 
bevs a foreo in India equivalent to Statute 
Law. 

We sdopt also tbe prineiple laid down 
by tbe Privy Conneil, as expressed in the 
sonrcluding words of the opinion of their 
Lordebips delivered by Lord Shaw in the 
ease of Sahu Ram Chandra v. Bhup Fingh 
(2), where he says that in order to 
validate a transaction of mortgage of 
family property by the father - or 
manager there must be not only formal 
-anteeedensy, but anteeadency ' in date 
combined with real discociation in fact. The 
Courts in India are warned not to give 
‘effect to mortgages brovgbt into existence 
merely to cover s breash of trust and ` what 
is esiled.an unreal anteeedeney. 

But the question of onus is nota mere 
-question of law. .Onee the principle of onus 
has been settled, the question. still remains 
in the decision of each particular case, as 
to whether, having regard to the transae- 
tions which have been established by 
evidence, the onus still remains where it 
was, or whether, on the . other hand, it 
. has been made to shift, and one might 
site, if any ureful purpose would be served 
by eiting them, cases in which the onus 
has been abifted several times during the 
process of elueidating a case in eonsonanee 
throughout with the general prineiple of 
law governing the qaestion of onus in 
sueh eircumstances, So that in eneh particular 
‘case, whether the onus has been sbifted or 
not, it besomes a mixed ques'ion of faet and 
law, or rather a qrestion of the due appliea- 
‘tion of a reeognized  prineiple to the 
shifting aeenes and sireumstances of the 
‘countless varieties of human life in basiness, 
‘An illustration of the way in which the 
onus may be totally shifted without any 
express evidence beyond what may be 
afforded by the documents or the admitted 
eirenmstarces of the ease, which are 
‘gsommon (eundeio boih parties, is to be 
found in the case of Nanda Lal Dhur 
Biswas Vv. dJagct Kishore Acharjya (8) 
where aneient documents sífeeting an aliena- 
tion by Hindu widows, which would 


. (8) 86 Ind. Cas. 420; 48 J. A. 249; 20 M. L. T. 885; 
81 M. L. J. 568; (191€) 2 M, W, N. 336; 4 L. W, 458; 
18 Bom. L. B. 5€8; 14 A, L. J. 1308; 24 C, L. J. 487; 
IPL. W.3; 21 C. W. N, 225; 440, 18€; 10 Bur, L 
T, 177 (P. O.) . 


INDIAN OASES, 


‘two mortgage bond 


[1933 


D 

a nrřori be totally covtrary to Jaw and whieh 
eontein mere recte]s of  nesessity which 
prove rothing exeept that the rart/en fo 
the deeds were arzious to make other 
people believe that there bad been neeersity, 
and the admitted eireumstarces in whieh 
bueh deeds had been entered info, were beld 
sufficient as a matter of fact and common 
sense to shift the onus, and in the absense 
of anything to the ecntrary, to justify 
the findirgs of faet suffeient to support 
the dosumente. In this ease we have 
(we do not rropose to enter into a detailed 
history of the transaction), broadly speaking, 
a doenment which is sued upon in 1918 
dated 1906 jn respest of  whish the 
creditor hes sveceeded in showing a sum 
roughly of Re. 3,071 to have been made 
up of various Jiabilites, not in themeelves 
open to objection, exeept two earlier 
mortgage-bond liabilities dated respectively 
1898 and 1899, It is in respeet of these 
liabilities that Dr. 
Sen in bis able arguement has seriously 
ehallenged the view taken by the learned 
Judge, On the question . of legal neeeseity 
these two doenments are rilent. They do 
no more than re-open previous liabilities 
tracesble to four prior transrctione, two 
of whieh had oceurred in 1892 and two. 
in J897, whieh are brought forward, and 
reaffirmed as existing liabilities ard 
discharged by the fresh contracts made 
in 1897 and 1899. "These prior transaetions 
are not on the reeord. Both parties were 
either sontent, or compelled, to rest upon 
the state of the evidenee without the 
assistanse of these documents, and to rely 
upon such inferensees as the Court could 
legitimately draw from the evidence in 
auch eondition, There js nothing to show 
us, and it by no means follows from 
one’s experience of these and other in- 
Rtanees, that, if these doeuments had 


‘been brought upon the resord, bey would 


not again have opened out s fresh vista of 
prior transactions-of business loans brought 
forward, and reaffirmed: by: them, and 
throwing the parties back another stage 
in the history of *thts family's borrow. 
ings. As a matter of business and 
common sense, whieh are really matters 
of fast, we decline to take judieial notiee 
of the fact that fathers of jcint Hindu 
families, or managers or kartas, as the 
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ease may be, where the father is dead, are 
necessarily and ehiefly oesupied in going 
out of their way to borrow money for 
purposes which they know to be unlawful 
and whieh ean aonfer no benefit upon. 
the general body of the family to which 
they belong and of which they are the 
` respested heads, On the eontrary, the 
presumption must be in their favour, viz, 
that inasmueh as their own interests are 
indissolably interwoven with the in- 
terests, and, one may say, also the affee- 
tions of the other membersof the family, 
-it is after all not paying a very high 
sompliment to their charaater and natural 
inslination to presume, unless there is 
something to arouse suspicion in the 
evidenos of the case, that the objest of 
going through all thia trouble of raising 
loans is to assist and benefit the joint 
family. The learned Judge in this ease 
has eontented: himself with findiog that 
the Bs. 3,000 was borrowed for legal 
necessity to pay antecadent debts and 
for family expenses and that, therefore, 
to that extent the sons were bound by 
the mortgage, and nobody ean doubt, to 
apply Lord Shaw’s language, that the 
transastions of 1£98 and 1899 were really 
antesedent and dissociated in fast. The 
opinion of the Privy Oouneil, as expressed 
by Lord Buekmaster in the eaga of Nandi 
Lal Dhur Biswas vw. Jagat Kishore 
Achar'ya (3), seems to ns to be peeuliarly 
appropriate. To hold otherwise, that is to 
say, to hold in eases of transastions whieh 
go back beyond the staga atwhieh direct 
evidenes can possibly be erpested from the 
sreditor, and to. destroy the liability if 
sush evidenes is not fortheoming, would 
result in deeiding that a title becomes 
weaker as it grows older, so that a tranaaction 
perfestly honest and legitimate when it 
took plase, would ultimately be incapable 
of justification merely owing to the passage 
of time. ` l 
We are prepared to hold in this and 
similar . eases that, in the absense of evidenss 
tending to shake qonfidence iu the trans- 
' astions themselves, or in the eonduot and eare 
of the manager, or of the ereditor, the 
onus is shifted back on to the sons or 
members of the family who desire to 
repudiate the transactions, We might aid 
ġo the observations of Lord Buskmasie: 


that to hold otherwise is to hold ont to 
litigants the deliberate: invitation, one 
might use the word temptation, to attempt 
to eonform to an impossible standard of 
evideneo by ealling direct testimony which 
must of nesessity be valueless and frequently 
deliberately perjured. There is enough of 
this sort of thing in the Trial Oourts as it is 
withoutany furtherencouregement being given 
to itby us. Taking & broad view, although 
there are exceptionsto every rule, we our selves 
are-not prepared to call upon the ereditor 
to traeasvery rupee ina transaction whieh, 
broadly speaking, ia obviously honest and 
properly entered into. We think that the 
creditor has done all that he was required 
- to do by the decisions of the Privy Couneil 
in this matter, that the learned Judge 
has eoms to a right eonelusion and that 
this appeal must be dismissed with costs. 
N, K. 


Appeal dismisset. 


LAHORE HIGH COURT. 
MISCELLANNOUA S&COsD Orva Apemat No. 191 
or 1920. 
May 25, 1920, 
Present: —Mr. Justice Shadi Lal, Ohief Justieo. 
OHHABER SINGH—Deranpant: 
— A PPRLLANT 
versus 
BADHU RAM-——PraINTIFF AND OTHERS 
mo popa qm 
ivt rocedure Co C s ; 
ie oa caused 4 rn of eaecution ef 
decreas reversed, whether recoverable. 


Under section 144 of the.Civil Procedure Code 
a decres.-holder can olsim compensation only for 
the loss caused to him by reason of the exzacution 
ofthe deoree reversed on appeal and not for any 
loss o&usod independently of the same. 


A entered into possession of certain land in 
exeoution of a decree obtained against B, but was 
again dispossessed by the latter, By and by B 


E08 ; 
OBHABER SINGH t, RADBU BAM, 
gob the deoree set aside but it was sometime be- 
fore he’ entered into possession under the same 
formally. A‘ eventually got the decree restored in 
second’ appeal and claimed mesne profits under 
section 144. beginning from the time when B gob 
the decroe of tho first Court seb aside: ; ——— a 
Held, that mesno profits could be claimed under 
tat section only! from’ the time when B entered 
{nto possession in pursuance of his decree formally 
and not from the date when he got the decree 
of the. Kirst Court set aside, as A, even though 
dispossessed by B, must be deemed to have been 
in possession in executio? of the decree passed in 
his favour by tle Court of first instance until he 
was formally evicted therefrom by the process 


of law, 
Missellaneous 'aecond' appeal from the 
order of the District Judge, Jhapg at 


dha, dated the 19th November 1919, 
ini up ibat of the Senior Subordinate 
Judge, First Olnes, Jbang, dated the Ist May 
1919. 


Mr. M.S. Bhagat, for the Appellant. 
Lala Fagir Ohand, for the Hespondents, 


JUDGMENT.—This appeal arises out of 
proesedirgs im exeention of a deeree for 
possession of land, and the dispute between 
the rariies relates to the amount of compen- 
sation whieh the deeree holder is entitled to 
elaim cn aescunt cf the lors suffered by him 
by reason cf tke judgment-debtors having 
realised the produce of the land for which 
he kas. obtained a deeree from the Court 
of final appeal. The relevant fects are as 
follows:— The respondent, Radha Ram, whcse 
lend had been sold during his minority by 
his two brothers, cbtained from the Trial 
Ocurt a decree for possession of the land 
on 24th August 1911, and got porres-ion 
in .exesution of the decree on 5th Mareh 
1919; The deótée in bis favour was, Fówever, 
reversed by-the Divisional Judge on 3rd 
January 1933, with the- result that the 
possession of the Tard was taken bask from 
him on 3rd July 1914. Radhu Rem appeal. 
ed to the, Cbiót Court cf the Punjab, whish 
reversed. , the, Sircuüseof thé Divisional J udge 
and restored that of the Court. Uf fiat in: 
atanee This firal deorea was passed on the 
ith “Marah JOI5*, bit Radha did not 
zobowot posselsidi “until the’ 16th- October 
1916. : "NT t B 
Lagon Radiu Ram v. Mohan Singh, 29 Ind, Cas. 199. 
ES AE r 


. 
(pt. 
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He now' olaims merme orofits. for sawan 
harvests, and his alaim fw three harvests, 
namely, Kharif 1914, Rabi 1415, and Khasif 
1915, is admitted. The dispute in the 
Court of the Distrieb Judge was sonsequartly 
‘narrowed down to the following f. ur 
harvests, namely, Kharif 19:1, Kharif 3933, 
Rabi "914 ard Kaba 1916, ond with rer eat 
to ali these harvests the learned Ju ge 
finds that the jadgment-debtors realised the 
produce to whieh the decree-holder was 
entitled, In viewof this finding of fast 
Mr. M.S. Bhagat for the appellant does 
not dispute the liability of his elient in 
respeet of mesne profit for Robs 1116, 

As regards Fharif 1911, the learned Coun- 
sel sontends that thcugh the decree-holder 
got bis deeree in tbe original Court on 24th 
August 191), he did not obtain possession in 
pursuance cf that decree until the 5th of 
March 1912 and that as the erop in question 
relates to a period prior to tbe latter date. the 
decree holder sannot ask the Court of Exe. 
euiion to award him mesme profits with 
reepect to that harvest. Now, it js alear 
that seetion 144, Civil Procedure Code, vnder 
which the decree-hclder applied to the Court 
of Execution, empowers that Court only 
to order restitution, that is to say, to restore 
to the party what he has lost in exeeution 
of an erroneous desree parsed against him 
whieh dearee Fas been reversed on appeal. 
The provisions of the aforeca'd sestion wonld 
help the deereée-holder in getting eompensa- 
tion for any loss enused to him by reason 
‘of the exeention of the decree of the Divisional 
Jrdze, but do rot entitle hm to resover 
mesne profite fir a pericd whieh Ead ele psed 
before he executed the decree psssed in his 
faveur Ly the Court of (fret in-faree. it 
waa open to him to inelnde in hia plaint a 
claim for mens profits and the Conrt-sould 
then have awarded him mesne profits for a 
period not exeeeding three years subsequent 
to the date of the decree, tide, O. XX, x, 
12, Civil Prosedure Code, No stüeh claim 
was, however, made, and the deeree, as it 
stands, does not grant him avy. relief with 
respest to mesne profits. ^ | MEM 

Mr. Fakir Chand .for whe decree. holder 
is unable to eite any law which wonld 
justify the award cf mesne profits fcr Kharif 
191: by the Court of Execution, Acocrdirely 
I hold that wesne profits for that harvest 
eannot be allowed to the desree- holder. 


Vel. LXVIIT] 
YIRBRU DAYAL Y, TULA BAM. 


. With respect to the rema ning twa 
harvests, namely, Kharif 1913 and Rabi 1914 
it is eontended that, though the judgment. 
debtors got the deeree of the Oourt of firat. 


inatasnee set aside on 3rd of January 1113, 


they did not resover possession of the land 
in pursuanca of thet desree until the 3ri 
of July 914, and that, so far as the C urt 
is e"noerned, the doarea holder muas be 
deemed to have been in posressi.n of the 
property from the 5th Marsh 19 2, the date 
on whieh he obtained poasersion in excution 
of. the desree passel in his favour by tha 
original. Court, until he waa evicted on 3rd 
July 1914 by the ` prosess of law. This 
sontention is, in my opinior, sorrect, If 
the jadgment-debtors wrongfully realised the 
produce of the land for a period during whieh 
the deeree-holder wis in possession, be eannot 
ask the Court of Execution to help him. 
The objeot of seetion 144 is that anything 
done in exeevtion of a decree reversed on 
appeal shcald, so far as possible, be undone; 
and. that the party, who bas been fically 
. vietorions, should be plaeed in the position 
whish he wonld bave oecupied, if the 
erroneous decree, had not been earried ont. 
Now, as pointed out above that decree was 
sarried out only on 3rd July 1:14; and sec- 
tion 144 has, therefore, no bearing upon 
any aet done by the judgment. debtors prior 
io that date, 

Here again Mr. Fagir Chand expresses 
his inability to invite my attention to any 
provision of law which  wonll help his 
slient. I must accordingly hold that the 
decree- holder is entitled to meme profa 
for four harvests coly; and the District 
Judge bas, after a ec:nsideration of tle 
evid: nae, found that the  priee cf the 
produce fir three harvests amounts . to 
Rs. 268. 

As regards interest on the produse, it 
is suffieient to say that the definition of 
mens profits os eonteined in section 2, 
tub sestion® (12) of the Civil Procedure 
Code, includes not only the profits of 
immoveable property but also interest on 
eneh profits, The rate of interest may be 
such as the Oonrt deems reasonable, and 
the Oourts below have given good reasons 
for awarding interest at 12 per cent. per 
annum. The learned Counsel for the appel- 
lant has not baan able to sa'is'y me that t* e 
rate is, ia the cirgumstanees mentioned by 
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the Oourta: belo x, 
redueed. 

The result in that I saeseent tha appeal 
and setting aaide the orders of t e Courts 
blow remit the eass to the Court of first 
ins avee, acd dirett it to a«eertaip the total 
amovot cus to the deeree-holcer in respeet 
of mens profics for f ur harvests, The value 
of the prodne> s*«ul: be eilenlited at the 
rate of Rs 258/8==894 per ha.vest. To 
the amount thus determined intere-$ must 
be add-d at the rate of 2 per eent, per 
annum from the date on whish the sum on 
acsount of eaoh harvest became due, up 
to the dutecf reali ation. The decree holder 
shall be entitled to proportionate sosts on the 
amount found due to him, 

N. H, 


xceshive, and shoul! be 


Appenl accepted, 


ALLAHABAD HIGH COURT. 
Firat Civin Arpzat No, 90 or 1920 
Aprl 27, 1922 
Present: — Mr. Justise Rifiqua and 
Mr. Justise Lindsay. 
PIRBHU DAYAL--PrAUNTIFF— 
APPELLANT 
versus 
TULA RAM —D.rg DANT—-RRRPANDE T. 
Burden of proof— Execution of document, proof oj 


—Admission of signature by other party —Oxua, whether 
shifted. 


An admission by a defendant regarding the pur. 
ting of a signature or a thumb-maerk on adocument 
while he maintains that the paper when he 
signed it was blank isnot such an admission of 
the execution of the document as to thrust the 
burden of proving his case upon higme itis for the 

laintiff to prove due execution of the document. 
S 810, col, 3.] 


First appeal from a desrea of the Sab. 
ordinate Jndge, Agra. 

Mr. Narain vv:sad Asthana, for the appel. 
lant. 

Mr, Shiv Praed Stuha for Messrs, 4. 
Sanyal aod Sarkar Bahadur Johri, for the 
Respondent, 


v 
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PIRBMU DAYAL t. TULA RAM, 
JUDGMENT.—This appeal arises ont of 
a suit brought for specifo performance of 
an agreement to sell property the case for 
the plaintiff being that on the 20th of 
January 19:9 the defendant had executed 
& written agreement undertaking to sonvey 
sertain immoveable property to him. The 
story was that on the day aforaeaid, the 
property of the defendant, Tula Ram, was 
up for sale in execution of a deeree and 
that this agreement was entered into 1n order 
to enable Tula Ram to avoid & public sale 


of his property and to enable him to satisfy 


the decres, 


The document upon whish the plaintiff 


sued was bropght into Court. The defend. 
ant, Tula Ram, filed a written statement 
on the 15th July 1919, in whioh he denied 
that he had entered into any agreement 
with the plaintiff, Pirbhu Dayal, In 
substanse his story was that he had come 
to some arrangement with his deeres-holdors 
and that any agreement relating to the sa'e 
cf the property was with them and not with 
the plaintiff. It further appears from an 
extract from the order-sheet on the record 
that Tola Ram was brought into Court on 
the 19:h January 1920, the date fixed for 
hearing, and was examined as a party. 
The docament upon which the plaintiff sued 
was shown to him and he admitted that 
the paper on which tbe dosument was 
written bore both his signature and his 
thumb impression but he deslared that when 
he put his signature and thumb-impression 
on this piece of parer, it was blank, and 
sonsequently, he denied that he was responel- 
ble for the agreement to sell whish the 
plaintiff had prodused in Court, On this 
statement being made, it appears from tbe 
order-sheet that the Pleader for the plaintiff 
informed the Court that inasmueh as the 
burden of proof lay upon the defendant, 
he (plaintiff's Pleader) was not willing to 


open the cade "Efl to eall evidence. He 


. informed the Court that he had already 


filed such documentary evidence as he had 
to rely on. 

‘ The Pleader for the defendant called no 
evidence, and, in this state of things, the 
learned Judge come to the sonelusion that 
the suit must fail inasmueh as that the 
plaintiff had failed to prove his o3se, lt 
has been argued, before us, thet the Court 
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below was wrong in holding, in the eir- 
cumetances above indisated, that the burden 
of proof lay on the plaintiff. This argu- 
ment, however, does not sommend itself to 
us, It is obvious, in any ease, that the 
burden of proving tha ease lay upon the 
plaintiff, Pirbho Dayal. We eannot coneede 
in favour of the appellant that any admission 
which was made by the defendant regarding 
the putting of a signature or a thumb- 
mark on the document in question, amounted 
to sush au ' admission of exeention a3 to 
thrust the burden of proving the case upon 
him, Obviously, there was na admission 
of exeeution of the dosument upon which 
the plaintiff relied when the defendant 
stated that he had put his signature and 
his thumb-mark on a blank piese.of paper. 

We have no doubt at all that in view of 
the pleadings, it was for the plaintiff to 
prove the due eresution of the doenment 
upon whieh he was suing, We may further 
observe, and it is apparent from the printed 
record, that the plaintiff had ‘filed a list of 
no less than ten witnesses on whose evidence, 
no doubt, he relied for the purpose of 
showing that an agreement had been 
executed in his favour by the defendant. 

In spite of thia woe find the Pleader 
taking his stand upon the legal point and 
assuming in his own favour that no 
burden of proof lay upon the plaintiff but 
that it was for the defendant to open 
the ease. The result is unfortunate for 
the plaintiff, but we eannot allow tha 
appeal 4o prevail notwithstanding. There 
cannot be the slightest doubt that, on the facts 
which were before the Court, it was for the 
plaintiff to make oni his case and he conld only 
do that by proving due exeaution of the 
agreement itself on the park of the defend- 
ant, We affirm the judgment of the Court 
below and dismiss this appeal with  eosts 
including in this Court fees on the higher 
scale, if any. ‘ 
XN. X. 

Appeal dismissed. 


Vel LXVIII) — 
-HAIDER ALI SHAH t, BRIKME SHAH. 


LAHORE HIGH COURT, 

SEooxD CiviL Appesat No. 2007 or 1921, 
February 16,1922. 
Preseni:— Mr Justice Scott. Smith. 
HAIDER ALI SHAH -—PrAINTIFF 
—APPELLANT 
versus 
BHIKHE SHAH AND orzgggS—DrFNRDANTS 


— RESPONDENTS, 
Punjab Preemption Act (I. of 1919841, s. 30—Pre- 
emption suit—Limitation—Physical possession—Land 
$1. posssssion of tenants. 


The term “physical possession" used in section 80 
of the Panjab Pre.emption Aot means personal and 
immediate possession and not merely proprietary 
possession. ; 

Land which is in possession of tenants is not 
capable of physical po:session within the meaning of 
section 30 of the Punjab Pre-emption Act of 1918, 


Ghulam Mustafa v. Sahab-ud-din Khan, 49 P. R. 
1908: 63 P, L. R. 1928; 1 P. W. R, 1908, (F, B.) 
followed. 


Second appeal from the decree of the 
District Judge, Ferczspore, dated the 7th 
June 1920, affirming that of tbe Munsif, 
First Class, Zire, District Ferozepore, dated 
the 28th July 1920. 

Mr. B. D. Qureshi, for the Appellant. 

Mr. Sagar Chand, for the Respondents. 

JUDGMENT.—The plaintiff's suit for pre- 
emption of land sold by defendant No. | 
to defendants Nos. 2 and 3 having been 
dismissed as barred by time by the lower 
Courts, he has filed a sesond appeal to this 
Court. The sale was an orel one.: Mota- 
tion having been attested on the 6th May 
19:9, the ruit was instituted on the 6th 
May 1920. The Courts below bave held 
that the vendees cbtained physicel posres- 
sion of part of the land sold in Kharif 
of 1918, When the appeal first came up 
before Mr. Bhide, Distriet Judge, he pointed 
out that the entries in the girdawari papers 
had been altered and were not altogether free 
from suspieion, He remanded the ease and 
ordered that further enquiry should ba made 
as to whether the vendees had paid the 
lard revenue of Kharif 1918, Mr. Kennaway, 
before whom the appeal came, after the 
return to the order of remand, held that 
the vendees had fmid the land revenue of 
Kharif 1918 and that the fard dhal bachh for 
Kharif 1918 and Rabi 1919 also showed that 
the vendees held possession. It is urged, 
however, by Counsel in this Court, that mere 
payment of land revenue does not ofj itself 
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prove or even indieate physieal possession 
and all that it indientes is ownersbip. It 
appears to me that the learned. Disirist 
Judge has eonfused proprietary with physical 
possession. Under section 80 of the Punjab 
Pre-emption Ast the limitation is one year 
from the date on whieh the vendee takes 


` under tbe sale physical possession of any part 


of sneh land or property, or from the date 
of attestation in the mutation register, wh'eh- 
ever date shall be the earlier, Now, the 
land sold eonsists of five kh sra numbers 
of whieh three were, in Kharif 1918, in the 
possession of tenants-at-will, When land in 
possession of tenants at-will is Bold it is not 
capable of physieal possession, and under the 
old Jaw it was held by the Fall Bench in 
Ghulam Mustofa v. Sahab-ud din Khan (1), 
that the limitation applicable to a suit for 
pre emption of sueh land is that provided by 
clause (2) of Art, 10 of the Sesond Schedule 
to the Indian Limitation Aet. The Full 
Benah held that the term “physical posses- 
sion" in Art. 10 of the Limitation Aet 
means personal and immediate possession, 
In my opinion, the words "physical posses. 
gion” in tbe Punjab Pre-emption Ast of 
1913 have the same meaning. Counsel for 
the respondents frankly admits that the land 
was in possession of tenants and that, there- 
fore, aetual possession was not -taken by the 
vendees. Under these sireumstanees the 
date of mutalion is the date from which 
the period of-limitstion has to be caleulated, 
and tke plaintiff's suit is, therefore, within 
time. 

I, therefore, sesepi the appeal and setting 
asida the order of the lower Courts remand 
the ease to the Court of first instanee for 
deeision on the merits, Stamps in this Court 
and the lower Appellate Court will be 
refunded and other costs will be sosis in the 
ease. 

Z, Ke Appeal accepted, 


(1) E P, R. 1908; 68 PAL E. 1905991 P. W, Bal 1908 
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ALLABAB*D HIGH COURT. 
FULL BENCH, 
Srconxp Crvr, Avpaaus os, 742 arp 743 
i or . 981. 

February -7, 1922. 
Present:—Sir Grimwood Mearr, Kr., Ohief 
Justice, Justica Sir P. C. Banerji, Kr, and 

i Mr. Justiae Stuart, 
SHIB DAY aL AND ano: HER—P 42 TETS 
— APPELLAKTS 
perius 


JAGANNATH PRASAD—DEFENDANT— 


RE PONVERT. 
Limitation Act (IX of '905), s. h—"Sufficient cause," 
what conststutes— Litigant acting on Counsel s incorrect 
advice— Time, eatension of. 


The English rule, that a mistake made bya Solicitor 
of a party, who is applying for an extension of time, 
is not a sufficient ground for extending it, is 5 salu- 
tary one and the Courts should ordinarily Insist upon 
legal practitioners giving correct advice But con- 
sidering the present state of the profesion, an honest 
mistake, even though a negligent one, ought not to 
be allowed to operate to the prejudice of clients. 
Tp. 81 , col. 2; p. 8.4, col. 1.) 


What constitutes “sufficient cause" within the 
meaning of section 5 of the Limitation Act cannot 
be laid down by hard and fast rules, and must be 
determined on a reference to the circumstances of 
each case. The expression “‘sufficient cause" should 
be liberally construed, so as to advance substantial 
justice. Anhonest mistake made by a litigant upon 
incorrect advice given to him by his lawyeris a 
sufficient cause within the meaning of section 6 of 
the Aot, [p. 814, col. 1.] 


Where an appellant is advised by his Vakil that 
copies of the judgment and decree of lower Appellate 
Court are sufficient for the purposes of his appeal to 
the High Court and he honestly believes that the 
advice given to him is correct and, consequently, 
makes & delay in the presentation of the copy of the 
judgment of the t ourt of first instance and asks that 
his appeal be admitted although the period of limita- 
tion hás expired, such an bonest mistake made by 
a litigant upon incorrect advice given to him by his 
lawyer is a sufficient cause within the meaning of 
section 5 of ihe Limitation Act and entitles him to 
have bis appeal admitted. [p. 814, cols. . & 2.1 


Wazir Ali Khan v. Zainab, A. W. N. (,908) 32, Kura 


Mal v. Ram Nothegt A.4]4 3 A. L. J. 218; A. WN. 
(1906 67, foe as, v. Babu, 29 A 6*8; 4 A. L. 


J. 515: A W. N. (1807) 219 and Brij Mohan Dae v. 
Mannu Bibi, 19 A. 848; A. W. N. (1897) 80; 9 Ind. 
Deo, (N. £.) 228, followed, 


Dewa v. Buddhu, 25 Iod. Cas, 80; 12 A.L. J, 887, 
distinguished. 

Coles and Ravenshear, In re, (1907? 1K B. 1; 75 L, 
J.K B.27; 95. . T. 150, 23 T. L. R, 32, Helsby, In ve, 


Trustee, Ez parte, (18b4) 1 Q. B. D. 74- at p, 1:6; 64 
L. J. Q. B. 265; 9 R. 139, 70 L. T. 144; 42 W. R. 2151 
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Manson 4 and International Financial Society v. City of 
Moscow Gas Co., (1878 7 Ch D 241-47 L. J. Ch. 268; 
87 L, T. 736: 26 W, R, 272, not followed. 


Appl eaticp fcr Jes ve to apreal. 

Mr Sritál Prosad Ghosh, for the Appellanta. 

Mr. Hurnandan Frasad for Mr. .'. N, 
Baner i, for the Resrondent. 

JUDGME T, 

Mears, C, J—Io this ease the appellant 
applied under section 5 of the Limitation 
Aet ard asked that a time tarred appeal 
might be heard on the ground that there 
was 'ruffiaient aanse’ for Lis having failed 
to comply with the rules. When a seeond 
appesl is presented to this Court, there ia 
no doubt that the eopy cf the Firat Court's 
judgment and a eopy of the judgment 
and desree of the lower Appellate Court 
musi be filed. The appellant waited until 
almost the laet day for the admission of 
his appeal, and then, on May 2nd, 1921; 
filed the judgment and desree only cf the 
lower Appellate Court. The last day of 
limitation expired on May 3rd, 1921, 
The apelant baving learnt that the appeal 
son)d rrt ba admitted without the judgment 
of the First | onrt subsequently obtained it and 
ther asked that time rhonld be extended and 
the appeal sdm tied. It is stated that his 
failare to somply witb the rules was due 
to the error of the Vakil, in the district, 
who had informed him that the jadgment and 
desree of the lower Appellate Court were slone 
norecsary. ` 

We brlieve that tbis is what astually 
happened, and, therefore, the question arises 
whether tbat explanation can in the year 
1922 be accepted as sı ficient cause. There 
is no doubt it was the practise in past 
years to allow appl'estiovs of this kind 
ata between 1908 a:d.907  distinguirhed 
Jocges cf this Court did absolve the appli. 
cent from the consequences ofan error on 
the part cf his legal practitioner, See Wezir 
Alt Khan v. Zainob (1), Kura Mgl v. Ram 
Nath (2) ard Anjora Kunwar v. Babu (3). 

In 1914 the easeof Dewan v. Buddhu (4) 
eame before Sir Sunder Lal on appeal from 
the Distrist Judge who bad admitted a 
time barred appeal, The cireumstances undsr 


(3) A. W. N. (1993) 83. 

(2 28A.414, 3A L 1, 218; A, W. N. (19051 97, 
(3) 23 A. 6.8; 4 A. L, J. 515; A. W. N, (1997) 219. 
(4) 26 Ind, Oas. 80; 12 A. L. J. 837. 
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which the omission to fie the aopoal 
within time took  plase, were not vry 
clearly put forward by the appl:sant but 
it “was not suggested that there was any 
misapprehension on the part of Mr, Weston 
‘the Counsel employed to file the appeal, 
as to the time within which the appeal 
ought to have bean icdged.” Sir Sunder 
Lal thinking that the explanation of tha 
delay was "utterly inadequate,” overruled the 
decision of the District Judge. That sase is, 
therefore, slearly distinguishable from the pre- 
sent one, and notably from the decision of 
Stanl-y, O. J. asd Ban rii, J., io Kura Mal 
v. Rim Nath (2). On aspeal a Benah of 
this Oourt upheld the desision of Sir 
Sunder Lal on the ground that the lower 
Appellate Court bad no materiale upon 
which adiseretion sould ba exarcised, Bushu 
v. Dewan (5). 

Daring the hearing of this application it 
was .suggested, by Mr, Juitice Stnart, that 
the more eorreot principle was that laid down 
in the Eoglish decisions by which & default 
by the legal prastitioner is not held to be a 
sufficieat esuse for extendiog the time f'r 
an appeal. Eixeept for expressions of rezret on 
the part of Collins, M. R., and Cozsns Hardy, 
L. J., in the case of Coles ard  Bavenshear, 
In.ve (6), the current ot English desisions is 
aonsietent and the result may bs summarised 
in the words of Divey, L. J., who in 
Helsby, In ve, Trustee, Hz parte (7), 
coneladed his judgment by saying “I 
eannot see that a mistake made by a 
solicitor of the party whois applyiag for an 
extension of time ia a suffiaient ground for 
extending it.” 

The Eoglish Courts have laid stress upon 
the faet that the proposed respondent to 
an appeal has a right to hold his jadg- 
ment anid that saeh right ought not to be 
interfered with after the lapse of the 
prescribed time, unless there ara special 
circumstanaes, 

The qu8stion whieh is to be desided is one 
of polioy. 1f this Court decides to break 
away from its .decisions, pronounced daring 
the period 1908 to 1907, it will not mean 
that these sases were wrongly decided at 


(5) 28 Ind. Cas. 265; 13 A. L. J. 286; 37 A. 267. 

(6) (1907) 1K. B. 1; 76 L, J. E. B, 27; 95 L. T, 
750; 23 T. L. B. 32. i 

(7) (:894) Q. B. D. 742 at p. 746; 68 L. J. Q. B. 
283; 9 B. 139, 79 Le T. 144; 42 W. R, 218; 1 Manson 4. 
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the time that they were so dicided. Inthe 
past 15 years, legal eduontion has progressed 
in tbis eountry and Courts are right in 
demending in the pn'lio interest increasing 
competence in legal prastitioners. Whilst 
I am of opinion that the English rule is a 
salutary one, and the Courts should crdinarily 
insist upon legal practitioners giving correct 
advice, it may nevertheless be that to demand 
at the present time & normal standard of 
effigieney woull impose hardship upon 
litigants. 

In this aspect of the ease the decision 
must turn upon tbe queation whether the 
profession in ihe Maffasil is in rush a state 
of tffieieray as to m ke 1t expedient to depart 
from tae rule which kas bitherto prevailed in 
this Court, Mr, Sital Pras.d Ghosh laid em- 
pharis onthe cisadvartages of prastitioners 
in plaees remote frem libraries, and I give 
weight also tothe argnment us<d by him that 
there is in the Muffussil some want of 
knowledge of the procedure of the High 
Court. My opivion as to the general average 
of efficiensy must necessarily ba based apon 
the quality of work as disclosed in the 
printed resords which some up here on 
appeal The work, no doubt, has been 
done with incressing eere and ditorimira. 
tion, and, therefore, the records of 1917, 
19 8 and 1919 row coming before us in 
appeal do not, | believe, present a fair 
pietore of the standard of the resords in 
current eases in the lower Courts. very 
one who praetises in this Court will agree 
that througnoot the last two years there 
baa never been one week in whieh Counsel 
on one aside or the other, haa not admitted 
himself ta be in difficulty, by reason of 
the way in which the case was lannehed 
or eonducted in the Court below, and the 
escmplaint is always based, not apon some 
mere teshnicality but upon a matter of real 
importanse and substance, euch as some 
grave deteet of pleading, failure to obrain 
essential particolars unqgp, fe VI, rr, 4 
and 5, the omission to eall the plaintiff 
or defendant or some necessary witness 
oc the deliberate withholding of dosu- 
ments or books of account,’ I am, there. 
fore, of opinion that, at the present, we 
ought to maintain our existing praoties, 
namely, that mistakes of the kind, into 
whieh we ara enquiring, should not bar 
appeals. An horest mistake, even though 
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a negligent one, ought not, in the present 
state of the profession in the Distriet be 
allowed to operate to the prejudice of 
'elients, I would, therefore, admit the 
application. : 

BaxERU, J.—I, also, am of opinion that 
the appliaation should be granted and the 
appeal admitted, The petition of appeal 
was presented one day before the expiry 
of the prescribed period of limitation, but on 
that date a copy of the judgment of the Court 
of first instance was not filed with the 
' memorandum of appeal, as required by the 
rules of this Court. When the sopy was 
subsequently produced, the period of 
limitation had expired. For this reason 
the appellant has now applied under 
section 5 of the Limitation Act for the 
‘admission of his appeal after the expiry 
of the. period of limitation, Under 
sestion 5 of the Limitation Ast, a petition 
of appeal may be admitted after the expiry 
of limitation, if sufficient causes is estab- 
lished to the satisfaction of the Court. 
What eonstitutes suffisienb cause, eannot 
be laid down by hard and fast rules, 
The suffisient sange must ba determined on 
a reference to the sircumstanccs « of eash 
cage, In my opinion the expression suffisient 
eause” should ba liberally sonsirued «0 
as to advanse substantial justice. In the 
present case the suffisient eause alleged is 
that the appellant was advised, by his 
Vakil in the lower Court, that eopies of the 
jadgment and the deeree of “the lower 
Appellate Court would be suffisient for the 
purposes of his appeal. He honestly be- 
Heved that the advise given to him ‘was 
correct, and ia this honest belief he made 
a delay in the presentation of the sopy 
of the judgment of the Court of . first 
instanes, acd, therefore, asks that his 
appeal should ba admitted, although the 
period of limitation has expired. 

It has been held in this Court in the 
cases bo wbáap ad learned Ohief Justice 
has referred, that an honest mistake made 
by a litigant upon ineorrest advise given 
to him by his lawyer is a suífioient eause 
within the meaning of section 5 of the 
imitation Act. These are the sages cf 
Wasir Ali Khan v. Zainab (1), Kura Mal v. 
Ram Nath (2), Anjora Kunwar v. Babu (8). 
A similar view was also held by the High 
Qourts of Caloutts and Madras in the 
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gases £3 whioh Mr, Sital Prasad Ghosh 
invital our attention in the coursa of his. 
argumbnt, The same principle was affirmed 
by a Fall Benah of this Oour§ in the . 
e239 of Brij Mohan Das wv. Mannu Bibi (8). 

In all thes3 oases 16 was held that if there 
has been an honest mistake on the part of the : 
litigant, and this mistake has been saused 
by reason of an insorrest, advise given to 
him by hia Counsel, he is entitled to have 
his appeal admitted under section 5 of 
the Limitation Ast The dase of Budhu 
v. Dewan (5) was referred to as laying 


down a different proposition, I do not 
think that this is so, The question 
whioh arises in this eass was not the 


question whiah was oeonasiderel and decided 
in tbat case. Thera the Connsel for the 
appellant had omitted to present his pəti- 
tion of appeal in dus time although he 
had been farnished with the  neaessary 
papers and the necessary costs, That was 
a oase in whish there was eulpable neg. 
ligense on the part of the Oonnusel, and 
for this reason it was held that no suff. 
sient sause had been established for the 
admission of the appeal aftertime, I was 
a party to one of the eases sited above, 
and I see no reason to alter the opinion 
whish was expressed in that casa, 

A sontrary view was held in the case of 
Ooles and Ravenshear, In re(6'. But two of the 
learned Judges felt themsslves bound by a 
recent authority in that Court. Collins, 
M,R,said: "L eonfess that, if the ease wera 
free from authority, and I felt myself at 
liberty £o follow my own judgment in the 
matter, I should unhositatingly allow the timo 
to be extended,"  Cozens.Hardy, L, J., ob- 
served: If the matter had bsen free from 
authority, I should have preferred, in a aso. 
where there has been an honest mistake by 
the legal adviser of a party,............ 60 hold 
that the Court would be justified in giving 
spasial leave.” He also added that the course 
of authority on the subjest in England had 
been “far from uniform”, 

In this Court, as I hava pointed out above 
there is a consensus of authorities and, I 
think, upon those aujfhorities, from which 
1 see no reason to depart, we should ba 


(8) 19 A, 348; A. W. N. (1897) 88; 8. Ind, Deo, 
(x.s) 228 . 


had 
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justified in admittinx. tbe appeal, whieh must 
be taken to have been filed after the period , 
of limitation, 






The remarks whish tke learned Ohiof 
Justise has made as to the duty of practi- 
tioners in the Districts ‘have my foll esn- 
eurrenos, and I hope that.those practitioners 
will bear them in mind. 


. Stuart, J.— While I am still of opinion 
that the rule as laid down by James, L. d., 
in the International Füinanctol Society v. Oty 
of Moscow Gas Company (9) and again in 
Hehby, In ro, Trustee, Hx parte (7) is the 
rule wbish I should like to see enforced in 
this Court, Tam eonvineed upon the réacon- 
ing of the Chief Justiee that the lime has 
nof yet come when it would bs» wise to 
enforce this rol. T, therefore, concur in ihe 
order pa*sed. i 


; By rae Oogsr.— Our order, therefore, is 
that we extend the. time for the filing of 
these two appeals and. deelare the’ appeals 
admitted. . Let. a dats bs fixed ander O. 
XL',r, Ll, of the Code of Civil) Procedure 
for hearing, . 


N, K. ' 
Appeal admitted. 


t ' 


(9) (1878) 7 Ch, D. 241; 47 In J. Ch. 268; 87 L, T, 
786; 26 W. R. 272. . 
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; LAHORE HIGH COURT. . 
SEGOND CiviL Aperat No, 484 or 1918. 
March 2, 1922. 
Present :— Mr, Justise Leo- Rossignol and 
Mr. Justice Abdul Qadir. 


Tur Firm GURDAS RAM-KOTU RAM or 


MAGHIANA vugovrau KOTU RAM As» 
: UTTAM OHAND-—PiAISTIFF8— 
APPELLANTS 
sh VETSUB 
BHAGWAN DAS AND CTAHERS— DEFENDANTS 


— RESPONDENTS, . 
Limitation Act (IX of 1908), Sch. I, Arte. 57, 64, 
85— Suit to recover money from agent after balance 


struck—Limitation—Civil Procedure Code (Act V of ' 


1908), O XXII, r. 4—Joint contract — Appeal — Death 


of respondent—JAbatement, 


Plaintiffs alleging that the defendants were their 
gumashtas set forth in their plaint that by agreement 
between the parties the plaintiffs financed the 
defendants and took with them an equal share in 
profit and losson the defendants’ transactions. On 
the other hand, inasmuch as the plaintiffs financed 


the defendants, defendants undertook to pay inter. . 


est. The.pleinb further recited a seriea of trans- 
actions terminating in the striking of a balance by 
the defendants in the plaintiffs’ favour, Plaintiffs 
brought a suit upon the account supported by the 
acknowledgment : 


Held, (1: that although there had been a mutual 
and current account between the parties, ib was not 
open and ourrentat the time of the suit, and that, 
therefore, the suit was not governed by Art. 85 of 
Sch. I to the Limitation Act; {p 816, col 1.] 

(2) that if the suit was regarded as one for 
money. payable for money found to be due onan 
account stated, it was governed by Art. 64 of Sch. L 
to the Limitation Act; [p. 816, col. 2.] 

(3) that ifit was regarded asa suit for money 
payable for money lent, oras a suit for the re-pay- 
ment of principal and interest less any credit due 
to the defendants in respect of profit on transactions 
effected by the defendants, then Art. 57 of Sch. I 
of ee Limitation Act would be applicable. [p 816, 
col, 2,]. 

A contract.entered into by one or more promisor& 
E ba @nforced,as against all or any of them, [p. 816, 
col. 2. 

Therefore, where one of several promisors who are 
respondents in an appeal dies and his legal repre. 
sentatives are not brought on the record, the appeal 
does not abate as a whole: the right to prosecute it 
ET as against the survivingerospopetents, [p, 810, 
Col, £ : " 

Sesond appeal, from the deeree of tha 
Distriet Judge, Shabpur, at Sargodha, dated 
the l5th November 1917, reversing that of 


the Subordinate Judge, Second Class, Shahpur 


at Sargodha, dated the 3lst January 1917, 


Lala Tirath Ram, for the Appellants, 
Mr, Nanak | Ohand, for the Respondente, 
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JUDGMENT,—In this ense the plaintiffs, 
‘ alleging: that tbe defendants were their 
gumashtas, set forth in their plaint that by 
agreement between the parties the plaintiffs 
finaneed the defendants and took with them 
an equal share in profit and loss.on the 
‘defendants’ transaction, Oa the other hand, 
inasmuoh as the plaintiffs financed the 
defendants, defendants undertook to pay 
interest. The plaint further resited a series 
of transactions between May 1905 and August 
“1907 and the final striking of a balance of 
Rs. 1,531.6 0 by the defendants in the plaint» 
iffe' favour. The suit was brought upon 
the aseount supported by the seknowledg- 
ment and’ was deereed by the Trial Court, 
On appeal the learned District Judga aesept- 
. éd. the plea of limitation whieh was raised 
only in argument and regarding Art. 85 
of the Limitation Act as applicable to the 
suit, dismissed the suit as having bean brought 
out of time, 


. The .plaintiffs have some to this Court 
in second appeal and a prelimioary objection 
is raised by the respoodent that inasmush 
as out of the four original defendants three 
have died and are unrepresented before this 


Court, the appeal mast fail as a whole. 


For the appellant it is retorted that he is 
quite eontent with a desree agaiacst Bhag- 
wan ‘Das only, for the asknowledgment 
signed ‘by ‘the defendants was signed by 
Soman Ham, Hanun Ram and Basgwan 
Das jointly and Ram Das was-a mere pro 
forma defendant inasmuch-as he was alleged 
to ‘be a eo-parcener by the other defendants, 
İn „our opinion the appealdoes not fail as 
a whole but the right to prosecute it sur- 


vives as against Bhagwan Dis alone, fora 


eontraet. entered upon by one or more 


promisors can ba enforced against all or any 


of, them. 

With regard to the point of limitation 
whieh ds the ‘only one argued paths ka 
wo ‘eaunot agree with the Court below tha 
Art. 85 eit eond ' Ssheduls 
Limitation Act is applie«ble, for that Artiele 
deals with a suit for the balanca due on 
a mutual, open and current acsount, In 
the present case there war, no doubt, 


a eurrent, secount.and a mutusl ona. The. 


plaintiffs had elaims against the defendants 
. for money. advanced plus interest.. “The. de- 
fondante could set against those slaims 
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their share of any profits made in. the’ 
transactions in whieh the parties" had a 
common interest but the assount. was: not: 
open and surrant at the time of tho suit. 
The aesount had been. olosed and had.baen 
sottled by the striking of-a balanse. In 
our opinion the Artiele applieable is Art..64 
whish applies to & suit for money payable 
for money found to ba due on aeeonnts 
atated. Having regard to the nature of 
the sontrast bstween the: parties we hold 
that the balance struek by the defendants: 
was a balanss on assounts stated, and in- 
asmuen as the period of limitation “for. saita. 
falling under this-Artisle-has been enlarged. 
by the Punjab Limitation -Aet of 1904 the. 
suit is within time. p : 


If the suit be regarded, asit might well 
be one for money -payable for money lent, 
Art. 57 would be applisable and-the suit 
would be within time; if the suit be regarded. 
as &.suit for the re-payment of prinsipal 
ard interest less -any eredit. due to the 
def-ndants in respeot of proft on transaetion: 
effected by the defendants, then Art. “57. 
would seem to be applieable, - : 


On the merits there is nothing to be 
said for the defendants nor has anything 
been s7id on their behalf. The appeal is 
accepted and the deeree of the First Court 
is restored with costs throughout, 


Z2 EK 


Appeal cccepied. 
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LAHORE HIGH COURT. - 
CrietxaL ÁPPEAL No. 142 or 1922, 
May 6, 1992, 

Present :— Mr. Justice Brasher. ' 
DANGAR KHAN axrD OTHERS— CONYICTG 
— ÁPPELLANTS 
versus 
EMPF ROR— Reeporpest. 

Penal Code (Act XLV of 1860), ss. 84, 78, 395, 397 
—Dacoity—Use of deadly weapons—Conviction— 
Separate sentences —Solitary confimement -— Period spent 
tn lock-up. 

Where several persons join in committing a dacoity 
and some of them use deadly weapons, all of them 
are liable to be punished under section 897 of the 
Penal Code, The provisions of seetion 34 of the 
Penal Code are applicable to such a case, |p. 817, 
US v. Mohna, 16 P. R. 1901 Cr., Queen- Empress v. 
Mahabir Tiwari, 21 A. 203: A, W, N. 11899) 76, 9 Ind. 
Dec. iN 8.) 876, relied upon. 

Where & pergon is convioted of separate offences, 
separate sentences of solitary confinement are not 
ilegal, but as a matter of practice a sentence of 
more than three months’ solitary confinement should 
not be passed on & person convicted at one trial of 
more offences than one. [p. 818 ool. !.] 

Ibrahim v. Queen- Empress, 7 P. R. 1897 Or, relied 
upon. 

JA Magistrate in awarding a sentence has no 
jurisdiction to direct that any portion of the period 
during which the acoused has been detained in 
custody as an under. trial prisoner should count as 
part of the sentence. 

Appeal from an order of the Magistrate 
First Olass, exercising enhanced powers under 
gestion 30 of the Criminal Prosedure Code, 
Mianwali, dated the 24th January 1922. 

Mr. dhm Khan, for the Appellants, 

Mr. Salarza, for the Respondent, 

JUDGMENT.— There is nodoubt that on 
the night of January 24th, 1921 a daaeoity 
was sommitted at the house of Dalil Khan, 
Dalil Khan after being prodded with 
knives was taken away by the dasoits and 
was kept by them for four days and then 
effested his eseape, Four persons vizs., Dangar, 
Khelaq Din, Zarin and Mohammad Jan, 
have been held by the Magistrate to have 
taken part in the dacoity and they have 
been conVieted under seations 397 and 365, 
Indian Penal Oode, A joint appeal has 
been filed an behalf ot Dangar, Kbalak 
Din and Zarin and a separate appeal has 
been filed an behalf cé Mohammad Jan. This 
judgment will dispose of both these appeals. 

The sonvistion of toe first three appel. 
lants rests solely upon their identifieation 
by Dalil Khan. Mohammad Jen has been 
idertified by Dalil Khan and there is 
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against this appellant the additional evidenes 
that his house is said to be one of the 
places to which Dalil Khan was taken by 
the daenits, and that a lung? which has 
been identified by Dalil Khan as part of 
the property stolen from him was reeovered 
from another honse belorging to Muhammad 
Jan. The evidense shows that Dangar was 
identified in the Mianwali Jail on May 7th 
1921, Khalaq Din in the Bannu Jail on May 
lith 1921, Zarin at Isa Khel on August 
3rd, 1921, and Muhammad Jan at the Isa 
Khel Thana on June 9th of 1921, In each 
ears precautions were taken and the assused 
were riassd with other persons, Dalil 
Khan had his eyes bandaged moat of the 
time that he remained with the daeoits 
but he states that the bandage was 
removed on two oecasions and thera is 
no reason why he should not have been able 
to identify his captors. No enmity of any 
kind between him and the appellants has 
been established. 

In the ease of Muhammad Jan there ig 
the additional evidence referred to above 
which appears to be reliable. Mahammad 
Jan does not elaim the lung? as his own 
and admits that it was found in his 
house, but states thatit was placed there 
by an enemy. There is, however, nothing 
to support this allegation. Tha defense 
evidenss produced to show that the appellants 
were in different places at the time of 
the dasoity is obviously of no value. I see 
no reason to doubi that all the appellants 
took partin the dacoity and abduction of 
Dalil Khan. 

The convictions under sestion 897, Indian 
Penal Oode, are obviously wrong. The 
convistions should be under section 395, 
Indian Penal Oode, and gestion 397, Indian 
Penal Oode, should be applied in awarding 
thé-senieneos, 

The appellants are liable to the 
minimum punishment provided by section 
397, Indian Penal Code, besanse though ik 
is not proved that y TAH among the 
persons who used deadly weapons af 
the time of the desoity it has been held 
in Orown v, HMohna (1) following Queen. 
Empress v. Mahabir Tiwari (2) that section 34, 
Indian Penal Code would -apply, 

(1) 16 P. R. 1901 Or, 


usn o 263; A.W. N. (1899) 76; 9 Ind, Doe, 
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The separate convictions under seation 
365, Indian Penal Code, appear to be justi- 
fied. The two offences, though committed 
. in the course of the same transaetion, were 
quite distinet, 

The separate sentensea of solitary con- 
finement are not illegal, but asa matter of 
prastice a sentence of more than three 
months! solitary eonfinement should not be 
passed on a person convicted at one trial 
of more than one offence. (See Ibrahim v, 
Queen Empress (3). 

The Magistrate has directed in the sase 
of esch appellant that half of the period 
during which he was detained in oustody 
as an under-trial prisoner shall count as 
part of the sentence. This orderis quite 
wrong. If the Magistrate considered that 
the sppellants were entitled to leniency 
on account of their haying remained a long 
time in custody he shonld have passed a 
& smaller sentenee, To set aside this order 
would have the effect of enhencing the 
. sentences, unless the sentences are also 
reduced. The sentences passed under 
section 364, Indian Penal Code are therefore, 
redused in each oase to six years’ rigorous 
imprisonment (without solitary sonfive- 
ment.) The eonvistions under seation 397, 
Indian Penal Code, are altered tosection 395, 
Indian Penal Code, and under that seetion 
taken with section 397, Indian Penal Code, 


the sentenses will be seven years’ 
rigorous imprisonment ineluding three 
. months’ solitary confinement, The order 


diresting that Lalf the period spent as am 


under-trial prisoner will sount towards eom. 
pletion of the sentence is set aside. 
Z. K. ` Order set aside, 
(3) 7P R., 1897 Or; 


LOWER BURMA OHIEF COURT. 


OximixnaL Ravision No, 114 B or 1922 
MA 23, 1922. 


Present:— Mr. Justice Daek worth, 
PO ME— Acocusxp 
versus 


EMPEROR— Opposite Parry. 
. Arms Act (XI of 1878), s. 4——-Arms—Dah—Criterion 
for determining whether dah anarm, 


In determining whether any given dah is an arm 
within the meaning of that term_in section 4of the 
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Arms Aot, the true oriterion is the intention of the 
maker ag revards its purpose. A dak having a blade 
22% inches long, not intended for domestic purposes, 
j8 an arm. 


Referense, under sestion 438, Criminal 
Procedure Code, by the Sessions Judge, 
Prome, to set aside the sentence passed on 
the asaused by the Second Additional Magis- 
trate, Paungde. 

JUDGMENT.—Read Reference by the 
learned Session Judge, Prome. The weapon 
referred to in Emperor v. Hamytt (1) 
was held to be intended primarily for 
domestic and agricultural purposes. It 
was called a "dashe-u-pyat! and was said to 
be of the usual type. Hxhibit B is clearly 
intended to be used as a.aword or dahleve 
and is sheathed as sueb. It also has a 
grip bound with aane to give the hand 
a seeure hold, I eonsider it to be an 
arm as defined in the Arms Act, 

Next, I will deal with dahs, Exbibits A 
and D. Exhibits A and D are "dashe-u. 
pyat” in the sense that the point Gf any 
was ever there) has.been eut off, But 
they are both of. very great length, and 
Exhibit A has desorations and a “there 
chaung” which, apart from its length, tend 
to show that it was not intended primarily 
for domestie purposes. Exhibit B has no 
gueh desorations or “thwe chaung" but its 
extreme length and  hendiness serve to 
show that it was intended primarily for 
a weapon of offenca. 

It is my opinion tbat these two daks, 
of which the blades are 222 inahes long, 
are arms, and that the true criterion is 
not whether any given dah is anu u-pyot” 
but what was the intention of the maker 
as regards its purrose. 

As regards Exhibit O this is, 


in my 
opinion the ordinary village 


dashe-u- pyat. 


. Tbe blade is only 16j inehes long and it 


is adapted more clearly to  domestie and 
agrianitural needs. 

I would remark that Exhibits A and D 
appear to bethe usual kind of dashke whieh 
is earried in Lower Burma by persons who 
commit dacooity. They are indeserimivately 
known  "Língin" dahs, “Hngetiyidaung’’ 
dahs, or "dashe u.pyat'* ind I have no 
doubb that they are intended to be 
weapons. Í see no reason, therefore, to set 


(1) 8 Ind. Cas. 972; 5 L. B, E, 207; 3 Bux, L, T, 91; 
11 Ox. L, J, 744. . 
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aside the sonvietion in the ease in question, 
in whioh Exhibit A was the exhibit. The 
proseedings may be returned. 

W. O. A, Procesdings returned, 


LAHORE HIGH COURT. 
Carmina Revision Petition No. 1219 or 1921, 
February 13, 1922. 
Present:—Mr. Justise Campbell, 
JANKI DAS—PzrITIONES 
versa 

EMPEROR — RESPONDENT. < 
Criminal proceedings, stay of—Civil suit-—Subject- 
matter of both identical—Cheating —Oharge, contents of. 


Where the subject-matter in both & criminal pro. 
ceeding and & civil suit is identical, andthe main 
questions for decision are the same, the criminal 
proceedings should be stayed, pending the decision 
of the civil suit, if the same was brought without 


undue delay. 
Bhoja Ram v. Emperor, 18 Ind, Cas. 927; 21 P W.R, 


1912 Or; 115 P. L. B. 19012: 18 Cr. L. J. 175, followed. 

Emperor v. Bishen Das, 8 Ind. Cas. 1161, 83 P. R, 
1910 Cr. 12 Or. L. J. 50; 57 P. L. R. 1911: 60 P, W. R, 
1910 Or. and Paras Ram v, Emperor, 12 Ind. Cas, 991; 
44 P. W. B. 1911 Cr; 12 Or. L, J. 615, referred to. 

Obiter.—In framing a charge for cheating, the 
manner in which the alleged cheating was committed 
should be set out. 

Petition, under section 439, Criminal Pro- 
cedure.Code, for revision of an order of the 
Sessions Judge, Hissar, dated the 12th August 
1921, affrning that of. the Magistrate, First 
Class, Gurgaon, dated the 15th July 1921. 

Mr. Shamatr Ohand, for the Petitioner, 

JUDGMENT.—This is an application for 
the stay of eriminal proseedings pending 
decision of a eiyil suit in regard to the same 
matter. - 

On the 13th May 1921 one Ram 
Kanwar @xecuted four sale-deeds, one of 
them in favour of Janki Das and the other 
three in favour of the father and sons of 
Janki Das, On the 21st May 1921 Ram 
' Kanwar made a repor$ to the Polise that he 
had beer cheated. On the 26th May 1921 
Janki Das filed a civil suit for possession of 
the property purporting to have been convey- 
ed to him by one of the sale-deeds. On the 
9th July 1921 the Poliee challaned Janki 
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Das and another under section 420, Indian 
Penal Code, as the result of Ram Kanwar’s 
report ofthe 2]at May 1921. On the 15th 
of July the Magistrate framed a sharge snd 
filed without ordera an application by 
On 
the 12th August the Sessions Judge rojested 
a petition by the asoused for revision of the 
order framing the charge remarking that 
he saw no good reason to interfere with an 
interim order in criminal proceedings, al- 
though probably it would have been better 
for the Magistrate to await the result of the 
civil suit before framing the charge.’ 

Ihave seen the reeords of the sriminal 
ease and of the sivil suit. The second 
accused in the  sriminal ease, Hardwari, 
is not direstly involved in the sivil ease, but 
in both cases the main questions for desision 
are the same, namely, whether Ram Kanwar 
was deseived when he exesuted the sale- 
deed and whether or not he received son- 
sideration, The civil suit, although instituted 
after the Polics report, was brought without 
undue delay, aud the same reasons for staying 
the eriminal case appears to apply in the 
present instanee, a8 were held valid in 
Bhoja Ram v. Emperor (1). Other authori- 
ties whieh support the petitioner are Emperor 
i: Bishsn Das (2) and Paras Ram v, Emperor 

3), 

I order that prossedings on ths eharga 
under saation 420, Indian Penal Code, framed 
against Janki Dae, and Hard wari, ba stayed 
until the sivil snit, Jani? Das v. Ram Kanwar, 
filelon the 26th May 1921 shall be desided 
by the Munsif, Gurzaon. Too Magistrate 
should note that, if the eriminal proceedings 
should be revived, the eharge framed by him 
requires amendment, sines it does not sat out 
the manner in whieh the alleged cheating was 


eommitted, 


W. O. As Oriminal proceedings stayed. 

(1) 18 Ind. Cas. 927; 21 P, W. R, 1912 Or; 115 P. 
L. R. 1912; 18 Or. L. J, 175. 

(2) 8 Ind, Cas. 1161; 83 Paelakkhe Or; 12 Or. L. J. 
50; 57 P. L. B, 1911; 50 P. W. E. 1910 Or, 

SA Ind. Cas, 991;444 P. W, R, 1911 Or; 12 Or, 
L. J. ' &- e 
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FATEH CHAND V, EMPEROR, 


ALLAHABAD HIGH COURT. 
Orimisat ApPzAL No. 185 or 1922, 
May 18, 1922, 

Freteni :—Mr. Jusiise Ryves. 
FATSH OHAND AND CT8ERS —Á COUBE p— 
APPELLANTS 
versus 


EM PEROR—R zsPONDENT, 
Penal Code (Act XLV of 1860), s. 34—Isolated 
assaulis—No common object — Joint trial, legality of. 


During a trial, for a political offence a crowd gather- 
ed with a view to-make a demonstration and asa 
result a number of Policemen posted to keep order 
received injuries and the assailants were tried 
together under section 832/84 of the Penal Code 
and convictéd : 

Held, that their joint trial was illegal and section 
84 of the Code did not apply, becaure the assaults 
on individual members of the Police force were 
isolated and the accused were not actuated by any 
common object. [p. 82], col. 1.] 


Criminal appeal from an order of the 
Officiating Fourth Additional Seasicns, 
Judge, Aligrab. 

Mesers, Nehal Ohand, S, Zofar Mehdi and 
M. A. Ariz, fcr the Appellante. 

Mr. Sanker Saran (Government Pleader), 
for the Ciown, 

JUDGMENT.— Daring the forenoon of the 
5th of July 192), a largo crowed gathered in 
front cf the District Megistrate’s Court 
during the trial of cre Malkhan Sirgh for 
some alleged politieal ciferce. The trial 
created a gcod deal of excitement and, it 
appears, that, in the light of previous dis- 
turbaneee, the Police authorities gathered an 
unusually large number cf Polieemen to keep 
order, Apparently, it was feared, rightly or 
wrongly, that an attempt might be made 
by the erowd to reseve Malktan Singh, 
During the course of the morning there was 
acme tort of a melee, and nine individual 
Policemen were hurt, although with tbe 
exeeption of cne man, who kad his lip ont, 
rone of the others received more than the 
mest trivialeiyjuries, The 1erulb was a 
magisterial erquiry, and 27 men were eom- 
mitted to tbe Conrt of Sessicn cbarged 
under scotions 147 and 332/149 ci Indian 
Peral Cede, Now, that was a perfestly intelli. 
gible charge andimplied that the 27 r en com- 
mitted were astuated by a eommon cbject, and 
in pursuange of that trommon cbjec', ars 
saulted the Polise in the diseharge of their 
duties, At the trial the learned Sessions 
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Judge found that there was no eommon 
objest and that the  aseused wera not 
asting in concert, He, therefore, held that 
the charga under section 147 aould not ba 
maintained, After discussing the evidence, 
he says :— 

“Thia leads to the inferenca that the whole 
crowd did not sollest with an unlawful object 
nor was it cxeited in the manner stated 
by the prcsecution, On the other hand, these 
ciroumstenoes show that only those men who 
wanted to follow Mr. Sherwani offered 
resistance to the Polce wken the latter wanted 
to push them baak ard very likely these who 
were inthe front ioirei them. Such baing 
tke case, only thore men who committed the 
ast can be held Hable.” 

I entirely agrea with this observation of 
the learred Judge. He goes on to ssy:—~ 

"In this case all the circumstances lead me 
to think that the crowd had acllested with a 
view to make a demonstration at the trial 
of Melkhan Singh. That objest was not 
unlawful ror was it considered objeaticn- 
able by the authorities as not only such 
erowds had assembled on previous cecasiona 
but tke authorities had been watching 
tle gradual inerease in the arowd without 
ever thirking of dispersing it, It was 
eertaiply wrong on tke part of some men 
to go to tke Court-rcom after Sherwani did, 
There can be ro dcubt that they knew very 
well that only the persors who bad permission 
could go there. The order pass'd by the 
authorities to prevent people in general going 
to the Ccurt-rocm was BA lawful one. The 
Policemen posted on tke drive,to see that 
the order was carried ont, were undoubtedly 
engaged in the discherge of their duty, and 
if they were assaulted cr resisted. by .the 
men, whem the Policemen wanted to prevent 
from going, they certainly eommitted the 
offence under section 832 of the Indian Penal 
Code, and every man who joined in the 
assault ean aleo be keld guilty of that 
offence under the provisions of section 34 
of tte Indian Penal Code; but I do not 
think the offerce of riot was committed 
nor can every man who happened to be 
present in the crowd teetheld guilty under 
gestion 332 of the Indian Penal Code, 
I, therefore, find tkat tte cffenee of riot 
was net committed bnt an offenee under 
section 332 of the Indian Penal Code was, cf 
sourse, committed bnt only these men who 
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took part or joined those assaulting men, cin 
be held guilty." 

He then goes on to eonsider the evidense 
against eash one of the assused, and in the 
end he convieted 11 and acquitted the rest. 
These 11 aceused have appealed. It seams 
to me that on the finding that these 
accused persons were not astuated by any 
common object, it must be taken that 
there were merely a number of isolated 
assaults on.individual members of the Police 
forca, and, in the absense of any common 
Intention, the provisions of section 34 of tha 
Indian Penal Code ennot bs salled in 
aid. Nine Policemen are said to have been 
assaulted in different parta of the maidan 
and apparently by different people asting 
quite independently of seach other. The 
Court has made no attempt to find out 
who were the psrtieular individaals who 
assaulted a partisulir Policeman bat has 
held that any: one who was seen assault- 
ing any Policeman during that morning in 
front of the District Magistrate’s Court, 
must be held to be guilty of -the offence, 
not of assaulting the particular Policeman 
but of what he considera to b» an assault 
on the Police, under section 34 of the Indian 
Penal Code, and that any one who assaulted 
the Polieeon that morning must be held 
guilty. I  einnot agree with this view, 
lf there was no eommon intention or 
concert between the acsused persons, they 
sannot, in my opinion, be tried together. 
There were so many isolated assaults and 
there should have been as many separato 
trials, Ido not think it necessary in this 
ease to order a ra-trial, On the finding:, 
I think, the ascused are entitled to an 
acquittal. They were only sentenesd to 
four months’ rigorous imprisonment of 
which many have served more than half, 
and before this they were eight months in 
Poliee oustody. Under these cirsumstanses, 
spesially as the hurt inflisted was of the 


very sligHkest, I think it unnecessary to order - 


A re trial. 

I allow the appeal and, so far as this 
sharge is concerned, they will be released, 
and, sueh a3 are or bail, need not surrender, 

N. K, Appeal allowed, 
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LAHORE HIGH COURT. 
CRIMINAL APPRAL No, 90 or 1922. 
April 18, 1922. . 
Present :—Sir Shadi Lal, Kr., Ohief Justios, 

and Mr. Justice Abdul Qadir. 
AHMAD NUR AND ANOTAHER—ÜONYIOTA— 
APPELLABTS 
versus 
EMPEROR —HzsPoNpENT. 


Approver—Corraboration, 


Tividence that is itself tainted cannot be useful for 
E of corroboration of tainted evidence. | p. 823, 
col. 2, 

Mamun v. Queen- Empress, 14 P, R. 1894 Cr, relied 
upon; 

Lad Khan v. Emperor, 18 Ind. Cas, 998; 19 P. W, 
R. 1912 Cr; 11 P. L. R, 1912; 18 Cr. L, J. 182, 
referred to. 

A wife who knows all about & proposal to murder 
her husband, and is a consenting party to the com. 
mission of the crime, is in the position of au accom. 
pliee and her evidence should not ordinarily he 
accepted eibher as corroborative of the evidence of 
an approver or as sufficient, apart from independent 
corroboration, to justify the conviction of the 
accused [p 823, col. 2. ] 

Shahrah v, Emperor, 49 Ind. Cas, 607; 20 Cr. L, J. 
191: 20 P. R. 1919 Cr; 14 P, W. R. 1919 Cr, relied 
upon. 

Appeal from an order of the Sessions Judge, 
Jhelun, dated the 9th December 1921, 

Mr. Philip Morton, for the Appellants. 

Mr 0. BH. Oarden Noad, Assistant Legal 
Remembraueer, for the Respondent, 


JUDGMENT,—Ahmad Nur, son of Karam, 
and Feroz, son of Buta, have been eonvisted 
of the murder of Feroz, son of Ghulam 
Muhammad, and of a young lad named 
An war, and sentencad to death. Buta father of 
Feroz, convict, who was co asoused with 
them, has been acquitted. Both the cən- 
vieta have appealed to this Court and their 
eass is also before ua for confirmation of 
the sentences of death. Their appsal has 
baen argued by Mr. Philip Morton, while 
Mr, Carden Noad has argaed the case on 
behalf of the Crown, 

The only direot evidenae in this ease is 
given by one Khan Bahadur, son of Samond, 
who has received a pardon and who giveg 
evidence as an approver. The story ag 
narrated by him is that he was on friendly 
terms with Feroz and Ahmad Nur and Was 
asked by them to join them in murdering 
Feroz, deceased. He was also told that 
Buta would take part in the proposed murder. 
He was promised a payment of Rs, 100, 
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On the evening of tbe 18th Apri 1921 
Buta aame to his house with au axe under 
his arm. The witness aecompanied him and 
armed himself with another axe. They 
went towards Chak Naurang and fonnd’ 
"Ahmad Nur and Feroz waiting for them, 
both the latter also being armed with axes, 
Ahmad Nur said tbat he had ascertained 
that the deseased had gone to the thrashing 
floor and there wcnun'd ba no one with him 
exeept a relative named, Anwar, a lad of 
about 14, The four men then went to the 
threshing ‘floor and Feroz deaeased was 
given blows with axes by Fercz, appellant, 
and the approver, while Anwar was similar. 
ly injured by Ahmad. Nur and Buta. After 
committing this double murder, the four 
men went away and no bcdy saw them 
cr met them inthe way. The murders were 
discovered next morning, when the report 
(P. A.) was made to the Poliee at Chakwal, 
on the 19ih cf April 1921, at 10 a. m. by 
Allah Yar, father of Anwar deceated. 

The report stated that the suspicion 
about these murders was against Buta, 
his ron Fercz ard Ahmad Nur, and also 
added the names of Leru and Nabhu, as 
the porsible co-adjutora cf the three men 
named above. The reason for this suspi- 
cion, as given in the repcrt, was that Feroz, 
appellant, had an illegal intimacy with 
Musammat Babiehtap, wife of Fercz d. ceased, 
and that it was the derire cf the former 
that the latter shonld divoree her 
and thus enable Fercz, appellant, to marry 
her, It was further stated that Ahmad 
Nur had been promised by Feroz, appellant, 
the hand of an unmarried aicter of the 
latter, named  Musammot ekan. Thus 
it wes shown how the three persons, named 
as the prinsipal accnsed, were interested in 
doing away with Fercz, deceased. It is 
not seriously disputed that the murder of 
the yourg lad Anwar was not really intended 
by anybody but was eommitted simply to 
avoid his bgeomirg,an eye witness in the 
ease. pan 

Musammat Bshishian, widow of Feroz 
deceased, and Musammet Bakhat Nur, sister 
of Ahmad Nur, appellant, were cited by the 
prosecution as wiinessss, who were in a 
position to give evidence against the appel. 
lants. In their depositiors before the Oom- 
mitting Magistrate they stated that Buta 
pnd the appellants had expressed, a desire 
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to get rid of Feroz, desensed, and that they 
were taken into eonfidenos by them and 
asked to give information when the said 
Feroz sbonld go out alone. Musammat 
Bakhat Nur admitted that she gave infor- 
mation on the evening in question and 
Musammat Bohishtan deposed that she was 
told by Musammat Bakhat Nur that she had 
done sc. She also admitted the existence of 
an intimacy bstween herself and Feroz, 
appellant, These two women, however, 
retracted their statments in tbe Sessions 
Court and said that the evidence that they 
had given before the Committing Magistrate. 
was induced by Polise pressure and was not 
true. They denied the ex'stenee of any 
eonnection between .Musammat Babishtan 
and Fercz, appellant, as well as any intended 
marriage between Ahmad Nur and Musam- 
mat Nekan. They also gaid that they gava 
no information on the evening in question to. 
‘any one. The ]learred Measions Judge 
brought on the reo: rd the previous state: 


‘ments of these two women under ssetion 


£88, Criminal Prccedure Code, and being of 
opinion that the statement firat made by 
them, during the eommittal stage of the oase, 
were true and that they had gone back on 
their statements owing to elose relationship 
between them and the appellanty, he held 
that their original statements furnished 
material corroboration of the evidenee of the 
'"pprover. 

There is some other evidence in this ense 
by which it has been sought to corroborate 
the statement of the approver but that does 
not require very serious notise, because it is 
admitted by the learned Oonnsel for tho 
Crown that if the corroboration furnished 
‘by the statements of Musammat Bahishian 
and Musammat Bakhat Nur fails, then there 
is no «corroboration worth the name cn the 
rescrd. Certain witresecs bave been pro» 
duced, for instarce, to say that the appellants 
and the approver were seen togetber at a 
fair before this oasurrence, A cobbler has 
been prcdueed to state that Feroz, appel- 
lant, got his shoes mended by him and this 
evidence is introduced to e:rroborate the 
introductory part of the statement of the 
approyer, who says that Fercz asked him to 
wait while he got his shoes mended. It 
need hardly be remarked that evidense of 
this kind is in the nature of padding. There 
is somo other oevidenee showiug that tho 
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reasons for implisating the appellants, as 
given in the first report, had some foundation. 
We need not detail that evidenee, because 
we are prepared to agres with the learned 
Sessions Judge ‘in holding that the evi- 
dense on the resord does show that there 
was an intimacy between Musammat 
Bahishtan and Feroz, appellant, and that 
Ahmad Nur probably wanted to get the 
hand of Musammat Nekan in return for 
: getting Musammai Bahishtan divoresd by 
Feroz, deceased, this evidence sertainly 
supplies the motive for the murder of Feroz, 
deceased, bat the main question in this 
ease is whether the story of the approver is 
sorroborated in material partieulars by the 
evidenae of the two women or can be to 
corroborated, when ‘the evidenee of: the 
latter is itself tainted. Mr. Morton 
sontends, in the first place, that the statements 
of these women, as made at the trial, muat 
be taken to be correct and that it is not 
unlikely that pressure may have beer brought 
to bear upon them to state what they did 
against their own near relatives. We are 
not impressed, however, by this argument, 
because we think that in all probability the 
earlier statements of the two female witnesses 
were more reliable than their depositions in 
the Trial Oourt, Itis in evidense that short- 
ly after the donble murder in question an- 
other murder took plase in the family, when 
a young man named, Muhammad Sharif, 
brother of Mussammat Bahishtan, was 
murdered by one Muhammad Khan, nephew 
of Ahmad Nar. Muhammad Khan was 
eonvisted of that murder and his conviction 
was maintained up to the High Court, and 
it was alleged in that case that one reason 
why Muhammad Sharif was killed was that 
his sister insisted on giving evidenes against 
Ahmad Nur and Forcz in the Court of the 
Committing Magistrate. 1t is not to ba won 
dered at that after such a terrible ineident 
she should make a complete change of front, 
but eveg taking her previous statement to be 
sorrect, on the whole, the question remains 
whether it is of any use as eorroborative evi- 
dense as far as the evidense of the approver is 


concerned, Wethiak Mr. Morton is on mush `. 


aurer ground on blis point than he was on the 
point referred to before. He contends that the 
evidence ‘given by Musammat Bahishtan and 
by Musammat Bakhat Nur does not go 
beyond stating that the appellants and Buta 
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wanted to kill Feroz and with that object 
got information from them of his move: 
ments on the night in question, This 19 
not inconsistent with the possibility that 
they wight depute the approver only to 
do the foul desd. There is nothing iu the 
statements of the women whieh would throw 
light on what astually happened at the 
8sene of the murder. In the second place, 
he urges that even if these statements did 
furnish any kind of corroboration they 
cannot be used for that purpose, because the 
women are aseomplises, acsording to their 
own showing, and their evidense would 
require corroboration before it aould be 
relicd upon. He adds that the statements 
brought on the record under seetion 288, 
Oriminal Procedure Code, though admissible 
in evidence, are to be taken with great 
caution and that, therefore, their value as 
sorroborative evidenee is next to nothing. 
He refers to Shahrah v. Emperor (1), 
where a Division Bench of this Court held 
that & wife, who knew allabont the proposal 
to murder her husband and was a eonsenting 
party to the sommission of the crime, was in 
the position of an assompli.e and her evi- 
dence should not ordin:rily ba accepted either 
as oorroborative of the evidence of an approver 
or as sufficient, apart from independent sorro- 
boration, to justify the eonvietion of the 
acsused. He also cites Lad Khan v, 
Emperor (9), to show that the approver's 
evidence must be eorroborated in material 
particalars by other independent evidence, 
which he says is not tha case here. He also 
relies on Mamun v. Queen-Empress (3) to 
show that the evidence that is itself ‘tainted 
cannot be useful for purposes of sorrobora- 
tion of tainted evidenee, We think there is 
forca in these sontentions of Mr. Morton. 
Khan Bahadur, the approver, was a hired 
assassin according to his own admission. 
He asked for money as soon as the pro. 
posal for murder was mentioned to him, 
There is no doubt that there is suffisiont 
evidence on the recosdtg,skow that, who. 
ever else may have taken part in the double 
murder, the approver, Khan Bahadur, was 


(1) 49 Ind. Cas. 607; 20 Cr, L.J, 191; 20 P, B, 
1919 Cr.; 14 P. W, R. 1919 Cr, 

(2) 13 Ind. Cas. 998; 19 P, W., R. 1912 Cr; 11 P, Iu 
R. 1912; 13 Cr. L. J. 182, 

(3) 14 P. R. 1884 Or, 
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sertainly in it, as certain b’o2d stained things 
have some out from his possession. He is 
not & man, however, whose uncorroborated 
word ean be trasted as euffigient for the cone 
demnation of any one for murder and that 
eorroboration is unfortunately not fortheom- 
ing in this saco. There is eertainly serious 
reason to suspect the appellants of having 
taken part in the crime, but on the grounds 
given above, we do not think it safe to 
uphold their convistions in the absense of 
any corroboration of the approver’s state. 
ment. The appellants must be given the 
benefit of doubt owing to the evidence on the 
resord being imeufiisient to warrant their 
convietion, We, therefore, acsept their appeal 
and acquit them. They will be released forth- 
with. i 
2. K, 
Appeal accepted, 


MADRAS HIGH COURT. 

Criminal Revision Oase No. 802 or 1221 

(ORIMINAL Revision Petrtron No. 656 

or 1921). 
July 17, 1922, 
Present: — Mr. Justise Oldfield and 
Mr. Justice Hamesam. 

In re KRISHNA PILLAÍ AND OTBERS— 
Accused Nos. 1.3, 4 AND 5 —PzETiTIOSER. 
Criminal Procedure Code (Act V of 1898), s. 487— 


Order of discharge—Further inquiry, direction of, 
when justified. —Improper direction — Revision. 


The essential matter for consideration in setting 
aside an order of discharge and directing a further 
inquiry under section 437, Criminal Procedure Vode, 
isthe prospect of any public advantage from the case 
being re-opened, Where there is no such prospeot, by 
reason of the comparatively insignificant character 
of the offence, of di ne&derable time which has 
elapsed since its commission andof the evidence 
being of no special strength, an order directing 
further inquiry would be without jurisdiction and 
Hable to be set aside by the High Court in revision, 


Petition, under seations 435 and 439 of 
the Code of Oriminal Procedure 1898, 
praying the High Court to revise an order 
of the Court of the Districh Magistrate, 
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‘in a village in the Madura District, 


[1922 
Ramnad at Madura, in Criminal Revision Case 
No, 39 of 1921 presented againet the judg- 
ment of the Court of the Hazur Sheristadar, 
and First Class Magistratas, Ramnad at 
Madura, in Calendar Cass No. 1 of 1921. 

Dr, Swaminadhan for Messra, T, Ranga- 
chariar, 9, Subramania Iyar and A. N. 
Krishnaswami Iyengar, for the Petitioners, 

The Public Presesutor, for the Crown. 

ORDER.—The order before un is one 
passed by the Distriet Magistrate under ° 
section 437, Oriminal Prosedure ode order- 
ing further enquiry into a ons», in whieh 
the petitioners wera discharged. The 
ocourrense in question in that ease took 
plase on 26th Jnly 1520. It is unnesessary to 
go in detail int> the subsequent progress 
of the proseedings. The petitioners were 
onse convieted and on their eonvistion 
being set aside by the Sessions Judge, were 
ra-tried. That re.trial ended in an order 
of diasharge, which ths District Magistrate 
has set aside in the order before us. 

The facts for investigation amounted toa 
petty riot between the membere of two factions 
In the 
course thereof a certain amount of violence 
seems to have been used and stones were 


thrown; but noínjuries of any graviby were 


iLflieted and, so far as appears, thereis no 
question of any locs of valaable property, The 
evidence, 80 for as we ean judge of it from 
tbe records before us, was of the kind usaal 
in such cases and of no special strength. 
The District Magistrate’a order is bassd 
on criticiama of the reasoning in the order 
of diseharge, whieh are very possibly well- 
founded. But he has entirely failed to 
consider the esaantial matter; the prospect 
of any public advantags from the case being 
re-opened., Thai prospest, in our opinion, 
is exesedingly emal!, In view of the period 
of two years, which bas elapsed sinse the 
ocourrenge, its comparatively insignifisant 
sharaster, and the nature of evidanse 
available, we think that the ordereof tho 
Distriet Magistrate passed, withont regard 
to what is really the meterial sonsideration 
in gases of this kind, was passed without 


. juriediotion. We, therefore, set it aside iu 


> + * + 
the exersise of our powers of revision, 
Y. N, V. 


W. 0, A. Order set aside. 
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LAHORE HIGH COURT, 
Crau Revisios Permios No, 151 
or 1922, 

March 22, 1922, 
Present:—Mr. Justica Martinean, 
AHMAD ano OTHERS—ÁQCDSED— 

PETITIONERS 
versus 
. EMPEROR— RESPONDENT, 
Criminal Procedure Onde (Act Y lof 1898), s. 209 — 
Case triable by Sessions Court—Inquiry—Qommitting 
Magistrate, power of, to discharge, 


Where in the course ofan inquiry held by a 
Magistrate into a case triable by the Court of 
Session he finds that the evidence tendered by the 
prosecution is totally unworthy of credit, ib is his 
duty, under section 209 of the Criminal Procedure 
Code, to discharge the acdused. 

Sultani v Emperor, 4 Ind. Cas 612;10 P R. 1909 
Cr; 165 P. L. R. 1909; 11 Or. L. 18 32 P, W, R, 
1909 Cr. Bai Parvati, In re, 8 Ind, Cas. 631; 85 B, 
163; 12 Bom. L. R 928; 11 Or. L. J 692, Dharam Singh 
v, Jott Prasad, 28 Ind. Cas, -006; 87 A, 855; 13 A. L. 
J. 497;16 Cr. L. J. 429, relied upon. 


Petition, under seetion 439 of the Oriminal 
Procedure Code, for revisicn of an order of 
the Sessions Jadge, Attork, at Campbellpur, 
dated the 16th January 1922, reversing 
that of the Magistrate, First Olass, Attock, 
at Campbellpur, dated the 24th Ostober 
1921, 

Mr, M. S. Bhagat, for the Petitioners, 

Lala Lachhmi Narain for Said, Complain- 
ant, Respondent, 

JUDGMENT,.—This is an application for 
revision of an order of the Sessions Judge 
of Attosk diresting that the patitioners, who 
were prosesuted for the murder of one Ali 
Akbar alias Barra and were dissharged by 
the Magiatrate, be eommi'ted to tne Sessions 
Court for trial. Thoapplicstion has not been 

: opposed by the Crown, bat has been opposed 
“by the deseased's father, Said, who had 
lodged a somplaint of murdor against the 
patitionera. 

The ease for the prosseution rests on the 
evidense gf thea four alleged eya witnasses, 
Waris son of Ibrahim, Waris son of Balosh, 
Abmad son of Mahbub, and Mir Biz, who 
were not examined in thea firat instaves, but 
whosa evidengs has bean taken in aesordanoa 
with my order of *ths 20th May 1221, in 
Oriminal Revision No. 207 of 1921. 

In Sultani v. Emperor (1) it was held that 


(1) 4 Ind. Cas, 612; 10 P. B, 1909 Cr: 155 PLL. R. 
9 03; 11 Cr. L. J, 18; 32 P. W. R. 1909 Cr, 
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a Committing Magistrate was entitled, at any 
rate to some extent, to weigh the evidence of 
direot witnesses and to pronounce as to their 
credibility, and that, as in that partisular case 
the evidenee for the Crown was of a kind on 
which no Court would sonviet, the Magisirate 
had exercised a sovnd dissretion in dissharg- 
ing the accused men. 

In Bat Parvati, In re (2) it was held that 
where a Committing Magistrate finds that the 
evidense tendered for the prosecution is 
totally anworthy of eredit it is his duty 
under section 209 of the Criminal Procedure 
Code to diseharge the acsuzed. 

Similarly, in Dharam Singh v. Jot Prasad 
(3) it was held thas whena Magistrate has 
heard tbe evidenca for the proseeution with 
entire disbeliocf, when he considers himself 
in & position to show that the prosecution 
witnesses are totally unworthy of oredit, and 
a fortioxt when after examining certain 
witnesses named on behalf of the ascused he 
has come to the eonsíusion that the evidenee 
given by them is reliable aud disproves that 
given by the  proseaution, he is well 
within his discretion in discharging the 
accused, 

Now, in the present case the Magistrate 
gave detailed reasons for his conelusion that 
a prima facie aasa had not baen made out 
against any of the acsused and that the 
ovidense of the witnesses mentioned abova 
was unworthy cf credit, and he held further 
that the alibi of two of the five acsused had 
baon established, The learned Sessions 
Judge has not dealt with any of the points 
dissussed by the Magistrate and has 
given no reasons for his opinion that 
the acaused persons should be committed for 
trial, 

Thres of the four alleged eya-witnessea of 
the murder werethe dessased’s brothers-in-law 
and itis e curious eoincidence that they should 
have happened t» assemble at the desaasel’s 
kujra at the time when he was killed, The 
sory 18 that the five accusad eame to the 
hu ra, Qalandar baing Arms? with a knife 
and the other four men with spears, and 
attacked Burra without any provoeation, 
Gulab holding him, while Waris son of 


(2) 8 Ind. Cas, 631; 35 B. 163; 12 Bom, L, R. 923 
11 Cr. L. J. 692. 

(8: 28 Ind. Cas, 1095; 37 A. 355; 13 A. L, J. 497 
16 Cr, L. Ja 429, 


VARADABAJULU PILLAI, In re. 


Nawab struak him on the nesk with his 
spear and then Qalandar struoz him with the 
knife on the head. This story .does not 
appear to be consistent with the medical 
evidense, whish shows that the wound cn 
the neck, whieh was just above the middle 
of the right claviele, had ent the right pleura 
and jung. As the Magistrate observes such 
injury sould not hsve resultsd from a 
horizontal thrust with a spear, but must 
hava been the result of a downward blow, 
whieh could hardly have been dealt with a 
spear while Burra was standing up, as the 
witnesses say he was. Moreover, the 
Assistant Surgeon has stated positively that 
the wound eould not have been caused with a 
Spear, 

Next it is to ba noted that in the report 
made by Said at the Thana the names of the 
- assusod Ahmad and Azim were nob mentions 
ed. Said says he was informed of the 
occurrence by Waris son of Baloch, and if 
the latter had witneesed the murder, and had 
named all five ateused ta Said as having 
. taken part in the murder, Said would certain. 
ly have mentioned the names of all in his 
report. : 

Then the statements of the four witnesses 
mentioned above do not ascount for the 
injuries sustained by the accused Ahmad and 
the witness Abdul Majid. The latter says 
that on hearing the noise coming from the 
deeensed's hujra he went there and saw 
Ahmad and Azim (not the aseused Azim) and 
Shah Afzal struggling with one another, and. 
that on trying to separate them he waa hit on 
the head by some one. He also says that he 

-saw Burra in a sitting posture twelve paces 
off and saw him fall, bat did not see any one 
striking him. The eye-witnessea of the 
murder make no mention of any fight between 
Ahmad, Azim and Shah Afzal, and according 
to them Abdul Majid did not soma to the 
spot atall. There appears, however, to be no 
reason for disbelieving Abdul Majid, who was 
the Imam of both parties and is corroboratod 
by the witness Bostan. 

Without going into other matters of minor 
importanse referred to by the Magistrate, 
Í think that for the reasona above mentioned 
the evidense of the four alleged eya- witnesses 
of the murder must be rejested as unirusi- 

worthy and that the order of the Magistrate 
discharging the petitioners wes a proper 


ONS. 
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I accordingly &esept this application; set 
aside the order of the Sessions Judge direst- 
ing the sommiftment of the petitioners ta the 
Sessions Court, and maintain the order of - 
the Magistrate discharging them. 

£o Application accepted. : 


MADRAS HIGH COURT, 
URI MINAL Revaion Oasu No. 122 or 1922. 
(Criminar Reviston Petition No, 113 
or 1922), 
May 5, 1922, 
Present ; —Mr, Justieo Ramesan., 
In re VARADARAJULU P,LLAL AND 


ANOTHER —À. 00088 0— PTITIONER, 
Criminal Procedure Code (Act V of 1898),s, 870 
(1)—Judgment not stating reasons for finding. 


A Criminal Court should, in its judgment, state 
reasons for its finding as required by section 370 (1), 
Criminal Procedure Code. 

Shankar Ramdas v. Emperor, 81 Ind. Cas, 371; 17 
Bom, L, R. 890; 16 Cr. L, J. 771, Magsodd Alam v. 
Emperor, 57 Ind. Oas. 672; 21 Or. L, J. 656; L P.L, 
T. 716, referred to, 


Petition, under sestions 435 and 439 of the 
Code of Oriminal Procedure, 1&95, praying 
the High Court torevise the order of ths 
Fourth  Presidensy — Magistrate, Hgmore, 
Madras, in Calendar Oase No, 329 of 1922. 

Mr. T. Sundara Rao Natdu, for the Accused. 

ORDER.—In this case Mr, T. Sandara 
Rao Naidn, thelearned Vakil who appeared 
for the accused before the Magistrate, states 
before me that he offered to examine some 
more witnesses for the defence and produse ` 
some documents; but the Magistrate would not 
allow the examination. 

No reasous are given by the Magistrate 
for the finding as required by season 
370, cl. (1), (See Shankar Bamdgs v Em. 
seror (1), Magodd Alam v. Empsror (2)]. 
Prosecution witnesses Nos. 3 and 4 eontradict 
each other as to the dress of the acsused. It 
is possible that prosecution witnesses Nos, 1 


(1) 81 Ind. Cas, 37117 Bom. iL, B.5890; 16 Or, L. 
J. 771. 
, 57 Ind, Cas, 672; 21 Cr. L. J. 65611 P.L. T. 


4*3 SA. 
Vel. LEVI) 
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and 2 are mistaken as to the identity of the 
accused. Prosesntion witness l eontradiets 
himself in oross-examination, There 
is no doubt about the oscurrenee but I 
am not satisfied that the aecused were 
properly identified, The soldiers who 
arrested the accused are not examined. I set 
aside the sonviation and direst the accused to 
be set at liberty. The bail bonds will be 
eaneelled. 
Oonviction set aside, 
M. C. P. 


ALLAHABAD HIGH COURT. 
Criminar Revision No, 112 cr 1922. 
April 5, 1922. 

Present; — Mr. Justise Stuart. 
SUNDAR LAL-—PzrTITIONEE 
versus 
EMPEROR—Cprosite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 196, 
476— Jurisdiction of Court to investigate offence 
committed before it, after transfer of case-—Revision 
—High Court, duty of. 


If a Court is of- opinion thatthere is ground for 
enquiry into any offence referred to in section 196 
of the Criminal Procedure Code committed before 
it- in the course of a judicial proceeding, it can 
proceed under section 476 of the Code even though 
the case has passed out ofits hands and been decided 
by another Court which has arrived at a- different 
conclusion on the merits. [p. 828, col. 1.] 

Kung-Emperor v. Zalim Singh, A. W N. (1901) 177, 
Girwar Prashad v. Emperor, 1 Ind. Cas. 206; 6 A, 
L. J. 882 atp. 398; 9 Cr L. J. 219, Rahimadulla 
Sahib v, Emperor, 81 M. 140; 7 Cr. L. J. 54; 17 M. L, 
J. 684, 8 M. L, T. 79, Aiyakanuw Pillai v. Emperor, 
1 Ind. Caz, 597; 32 M. 49; 19 M. L.J, 42; 4 M. L. T. 
404; 9 Cr. L. J. 41, followed, 

In such a case,‘ however, when the matter is 
brought to the notice of the High Court in revision 
it is its duty to satisfy itself that there has been no 
unreasonable delay, that the order passed : ander 
section 416 is not vexatious and that the charges 
are not of a flimsy character. [p. 828, col. 2.] 


Criminal revision from an order of the 
Distriet Magistrate, Basti, 

Mr. Salya Ohantira Mukerjt, for the 
Patitioner. 

Mr. k. Malcomson (Assistant Government 
Advoaate), for the Crown. 

JUDGMENT.—The faets ont of whioh 
this application for revision has arisen, aro 
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as follows:-—Mr. Parmanad Singh, Tahsildar 


‘of Basti, as Magistrate of the Third Class, 


tried in 1:21 a Criminal cate in which 
Adhar Singh made a eomplaint against Devi 
Bakhsh Singh under the provisions of 
sastions 352 417 of the Indian Penal Code, 
In the sourse of the trial, Sundar Lal 
Patwari gave evidences, As a result of the 
examination of this evidense, Mr. Parma- 
nand Singh came to the conclusion, that 
Sundar Lal was not telling the truth iu 
his evidenee, and that he had falsified 
gertain of his records. Mr.  Parmanand 
Singh did not somplete the desision cf the 
ease, for, after he hed heard practieally all 
the evidense, the caso was transferred for 
desision to the Court of Mr. Sarjc Prasad, 
Honorary Magistrate, by an order of the 
District Magistrate of Basti. There is 
nothing before me to show why the order 
of transfer was passed. Sueh order wea, 
however, psaased and the cise ]lef& Mr. 
Parmanand on the 3rd of September 1921. 
Mr. Sarja Prasad desided it on the 7th cf 
October 1921, Ho asquitted the assured 
persons and found thatthe Patwari, Sundar 
Lal, was telling tho truth, and that the 
entries in his resorda were correet. Mr, 
Parmanand then procasded to make a 
preliminary enquiry into the truth of the 
Patwari’s statements in the case in question, 
and into the nature of the entries in tha 
Patwari’s resordsto which I havo already 
referred. He appears to have lost no time 


‘in sending for the Patwari and to hava 


made a careful erquiry, in which the 
Patwari was given every opportunity of 
meeting the oharges. He finally passed an 
order under scobion 476 of the Code of 
Criminal Procedure and sent Sundar Lal 
Patwari, to the Distriet Magistrate to ba 
tried on certain sharges. This order is 
dated the 25th of January 1922, Sundar 
Lal applies in revision to have the order 
seb aside, 


ii. e « * 

The points taken by the learned Counsel, 
who represents Sundar Lal, are :—That 
Mr, Parmanand Singh having oeased to 
be seised of the ease on the 3rd of Septomber 
1921, had no jurisdistion to pass the order 
which he passed, and that on the merits, 


the offenees suggested have elearly not been 


sommitted upon the finding of Mr. karja 
Prasad, , 
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The plea raises a question whish, aa far 
as I know, has nob basn desided by any 
Court so far. If a Monrib is of opinion 
that there is ground for enquiry into any 
offence referred to in seetion 193 of the 
Code of Criminal Prosedura sommitted 
before it in the sourse of a judicial 
proseeding, even if the case has passed 
out of the hands of thas Uourt and been 
decided by another Court, it cannot ba held 
that the First Court’s powers under seation 
476 of the Criminal Procedure Code game 
to an end. 

The eireumstance that a sass haa passed 
out of the hands of a Court, in so far as 
an effective order regarding its disposal 
is eoncerned, does not deprive the Oourtof 
its jurisdiction noder sestion 476 of the 
Oode of Criminal Procedure acsording to 
the view taken in this Court. In King- 
Emperor v. Zalim Singh (1), Knox, A. O. J., 
desided that a Subordinate Judge was 
eompetent to take procaedings under section 
476 of the Code of Criminal Prosedure 
after another Court had finally decided the 
sase. n a decision of a Bench in Girwar 
Prashad v. Hmperor (2), an order under 
rection 476 -of the Code of Oriminal Pro- 
cedure passed considerably after the matter 
had left the hands of the QOourt passing 
the order, in so far as its final determioation 
of the matter before it was soncerned, was 
upheld. The views enunciated by the 
Madras High Court in Rahimedulla Sahib v. 


Emperor (3) and Atyakannu Pillai v. Emperor : 


(4) wera not accepted in their entirety by 
that Bench, The view whish I take is 
that under the provisions of sestion 476 
of the Code of Oriminal Pracadure 
oroesedings san undoubtedly be taken by 
a Court after the dasision in the substantive 
ease has been delivered and the Court 


is functus officio in respect of’ the 
decision of the substantive case. There can, 


I think, be no doubt on this point on the 
plain reading of the seotion, The further 
point remains: "Tots the circumstanse that 


(1) A. W. N. (2802) 177. 
SA 1 Ind. Cas. 806; 6 A. L, J. 892 atp. 398; 9 Cr. 
L.J 


L, T. 79. 
(4) 1 Ind. Cas. 597; 32 M. 409; 19 M. L, J. 42; 4M 
L, T. 404; 9 Or, L, ds 41, 


219. 
(3) 31 M, 140; 7 Cx. L. J. 64, 17 M: L, J. 584, 3 M, 
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another Court has arrival at a differant 
conclusion an the merits, take away this 
jurisdiction? I do not sea how any finding 
by another Court ean take away this juris- 
distion ; so my opinion is that Mr. Parmanand 
had jurisdiotion to pass this order. 

I would not, however, leave the matter 
there, This Court has deaided that it is 
the duty of the High Oourt, when matters 
sush as thess are brought to its notice, to 
satisfy itself that there has been no un- 
reasonable delay, that the ordera are not 
vexatious and that the sharees are not of 
a flimsy nature, aud; I consider it nesessary 
to examine the order of Mr. Parmanand 
Singh from these paints of view. Thera 
has certainly been no uuneeessary delay in 
this matter. Mr. Parmanand Singh was 
well advised in awaiting the decision of the 
casa before he prosesded with the 476, 
Oriminal Prosedure Oods proeeeding, and it 
appears that, ones the aase had been 
deeided, he put the enquiry through as 
expeditiously as he could. I am perfeetly 
ready to examiue the matter upon its merits, 
For obvious reasons —largely in the interest 
of the applicant himself—I do not propose 
to arrive at a.dsfinite eonelusion, If I were 
satisfied with Mr Sarju Prasad’s reason 
for believing the Patwari to be telling the 
truth and for balieving the entries made, 
in the Patwari’s resords to ba ocorrect and. 


genuine entries or considered his reasons 


of sunah weight as practically to oconelude 
the matter, I should have had no hesitation 
in setting aside this order, aud if I were, 
satisfied that Mr. Parmanand Singh had 
passed the order under section 476 of the 
Gode of Criminal Prooadure for insaffisient 
reazons, I should hava bəsa realy, apari. 
from auything which Mr. Sarju Prasad 
has said, to seb aside that order. But 
upon the merits I do not find Mr, Sarja 
Prasad's reasons convinsing, and I find Mr. 
Parmanand Singh’s proseedings to have 
been most eareful and his order fo have 
been well thought ont. Jt would ba 
unfair to the applieant to earry the matter 


further. For the above reasons, I disminsd 
this application. e 4° 
N. K. 


Application dismissed, 


Vel, LXVIIT] 
TULPIRAM t. TILOROD AND. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ormsa Revision No. 191 or 1922, 
August 31, 1922. 
Fresent :— Mr, Hallifax, A. J.C, 
TULSIRAM—Apprricant 


versus 
TILOKOHAND alias DAYARAM—WNon. 


APPLICANT, 
Criminal Procedwre Code (Act V of 1898), ss, 193 
476— Grounds of inquiry—-Duty of Court, 


If a Court believes that a false charge has been made 
in proceedings before it and there is a fair possibility 
that enquiry will lead tothe discovery of evidence 
sufficient to make a conviction highly probable these 
are grounds for an enquiry of which section 476 of 
the Criminal Procedure ' ode speaks, and the Court 
fails in its duty if it does not hold an enquiry of its 
own motion under that section and' leaves it to be 
taken by a party under section 195 of the Oriminal 
Procedure Code. [p. 829, col 2; &80, col. 1.] 


Oriminal revision against the order of the 
Additional Sessions Judge, Nagpur, dated 
the 10th June 1922 in Oriminal Case No, 1 
of 1922. 


“Mr, Gangadhar Sitaram, for the Applicant, 
Mr. M. Gupta, for the Non-Applieant. 


Mr. G, P. Dick, for the Crown. 


ORDER.-— The applicant, Tulsiram, was pro- 
gecuted by the Police on the ccmolaint of 
the oppcsite party, Tilokshenc, for an offence 
punishable under gestion 406 cf the Indien 
Peral Code, The Magistrate found reason 
to believe tkat three doeuments produced 
by .Tilokeband were forgeriea and ultimately 
disehsrged Tualsiram. The latter then 
applied for sanstion to proseeute Tilokchand 
for offenses punishable under sections 193 
and 21i of the Indian Penal Code. This 
was refused on the ground tbat the sevi. 
derse on the record of the irial ot Tulsi- 
ram did not give rise to a reasonable 
probability “that a prosesution would result 
in & conviction, An application to the 
Sessions Court under seetion 195 (6) of 
the Criminal Proeedure Code was also ra- 
jected and Tulsirat Bas now applied to 
ths Court for- revision, All the parties 
tothese procaedings incluliag tha Crown 
represented by the learned Standing Uouneel, 
are agreed that the proper order to be 
passed in it is an order that the Magis. 
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trate aball himself make e proper epqniry 
into the offences against publie justice of 
the eommission of whish there are at least 
strong indications, and shall thereafter either 
refuse sanetion or grant it or else, if it 
shonld seem proper, should take astion 
himeelf under sanstion 476 of the Criminal 
Procedure Code. 

(2) The existence in cection 195 of the 
Oriminal Prcosdure Code, which it is to ba 


- hoped jis not to be «ontinned mush longer, 


of an altcsrrative prccedare for the prose 
cution cf offences against publio justice 
appears fo have led to nearly complete 
oblivion of tke obvious duty of every Court 
to deal with every instance in which there 
is even & suspicion that sueh an _ offence 
has been committed. Jn many sueh e:938 
a very little thought will show that ro 
amount of enquiry will procure suffiaient 
evidenes for a convielion or that the offense 
is too triviel, having regard to the lamert- 
able frequensy of eneh cífences, to make it 
worthwhile instituting; a prosecuticn. The 
Court is none the less bound to take sueh 
action as 1s involved in givi.g that muah 
thought to the matter. But where further 
gstion may pcssibly retuit in a conviseticn, 
that ection must be taken and it must not 
be left fo the publie spirit or private spite 
of some injured pariy to initiate it, lb is 
for the Court to strive for the sonv:ction 
and punishment of every parson that it 
eyan suspects of having sommitted such an 
offencs, and if this very elementary truth 
wcre not so consistently forgotien there 
would never ba sush a thing as an appli- 
eation for sancti n 6) proseeute by a pris 
vate person, or atleast never a suecessft] 
one. ^" 

2) In both tiie Courts below the matter has 
been examired solely with a view to agar- 
taining whether a convietion would probably 
result if the evidenee given in the ease 
already tried were laid before the Court, 
The answer to that is xhttrally in the 
negative. But it is abundantly clear that 
there i8 a strong probability that forgery 
has been committed and a false sharga 
made and that there is nothingtrivial about 
them and also a fair possibility that enquiry 
wil lead to the dissovery of evidence uffi- 
cient to make a sonvietion highly probable. 
These are the grounds for an  engniry of 
whieh saetion 476 of the Criminal Pige 
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scdure Code speaks, and when they exist 
the Court fails in ita duty if i¢ does not 
hold an enquiry of its own motion, An 
epplication for sanction under seetion 195 
is in most cases a reminder to the Court 
of a very important duty that it has 
omitted to perform, and ought to be so 
treated. The spirit in whieh it ia almost 
invariably treated in prastice is illustrated 
in the consluding words of the Magistrate’s 
order, whieh are: "The parties are on bad 
terms and I do not consider that I shall 
be justified in giving one partya handle to 
harass the other party.” 

(4) Section 195 of the Criminal Prosedure 
Code does not mention the making of an 
enquiry, but it is manifest that such enquiry 
as may be necessary must be made before 
any final order san be passed on any appli- 
sation. And in the view of the matter sot 
out above I am distinctly of opinion that 
the Court, in deeiding whether there should 
or should not be a prosecution, ought not 
to be satisfied with examining such evidence, 
as the applicant is notin a position to 
produse all the available evidense. Still 
less ought the Oonrt to rest content with 
examining sush evidense as there may be 
in the record of the original case for the 
resson that the burden of proofin regard 
to the matters in question are on opposite 
sides in the original esee and the sub- 
sequent proreeuticn. The Ocurt must itself 
be astute to dissover any  evidense that 
may bear on tbe matter either way, and 
use its best endeavcure to ensure that the 
person who sppears to have committed an 
offenee against itself does not eseape punish- 
ment if he is guilty and is not unduly harassed 
if he is innocent. 

(5) The proper attitude of the Court and 
the prinsiples that should guide it are ex- 
actly the same as those of a Poliee Officer 
who astually sees the sommission of what 
appears to, be a sognisable offence. He 
must make full énquiry and can then refrain 
from arresting the person suspeéted only if 
he is eatished that he is innocent or only 
teshnieal guilty, or that the available evi- 
dence would not lead to. his eonvietion thc agh 
he is convinced himself of his gcilt or that 
the cffense is so trivial that no more than 
a nominal senterce wotli be passed cn bis 
convieticn; he fails in his duty if he takes 
mo action at all bat merely waits for some 
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aggrieved party to complain and algo if, 
when sueh a complaint has been made, he 
does no more than serutinise the evidense 
put before him.by that party or that of 
the fasts he happens to have seen himself, 

(6) It has always appeared to ma that the 
granting of sanction under seetion 195 is 
an admission that the Court has failed to 
earry ont ita duty of initiating a prosesu- 
tion itself and that logieally any Court that 
is about to grant asanation ought to refrain 
from ldoing so and to make a czmplaint 
itself under seation 476. The two seetiong 
of the Criminal Procedure Code are really 
parts of the same seetion, as waa explained 
in Abdul Husen v. Emperor (1) and the only 
practieal differense between the two pro- 
cedures is that when the Court makes the 
complaint the prosesution is eonducted by 
the Government and in the ease of a 
sanstion the fate of the trie] is left largely 
in the hands of a private person who has 
less resources at his sommand, and may 
possibly ruin it from overzeal or exeess 
of vindistiveness ‘sombined with lack of 
scruple. It is perhaps not neeessary to push 
mat‘ers to the logical sonelusion of initiat- 
ing a prosecution under seetion 476 on most 
applieations for aanetion under sestion 195, 
tr ia the present case, but that ia still the 
logical conclusion and the matter should 
be kept in mind. The orders of the 
Magistrate and of the Additional Sessions 
Judge are set aside. Theformer will now 
take up the ease again, with advertence 
to 2 POPE set out in this order. 

Order set aside. 

(1): 22 Tad. Cas. 177; 9N, L. R. 184 15 Cr, L, J. 33, 





LAHORE HIGH COURT. 
Ornimin«L Revision Peririon No, 1429 
or 1921. 

May 17, 1922. 

Present :— Mr, Justice Harrison. 

MU RAD—Oonv.ot—Prt.#ronae 
versus 
EMPEROR — RESPONDENT. 

Conviction-—Preof. 

An accused person must,be convicted upon evi. 
dense which is on the record and on nothing else, 

A conviction cannot be based upon evidence which 
it is believed the witnesses might have given but 
have not in fact given. 

Petition, under section 439, Oriminal Pro- 
eedura (ode, for revision of an order of the 


*» 


+ 
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Sersions Judge, Amritsar, dated the 20th 
October 1991, modifying that of the Magis- 
trate, First Olass, Amritsar, dated the 22th 
August 1921, < 

Mr. Des Raj Sawhney, for the Petitioner. 

JUDGMENT,—Ons Murad has been eon- 
visted under sestion 379, Indian Penal Code 
and senteneed to 18 months" rigorous im- 
prisonment whieh has been redused by the 
learned Sessions Judge to 8 mnths ard 
a fne of Rs. 20, the finding being that he 
stole two goats from the herd of ona 
Mangu on the l4th of April. I find on 
going through the record tkat the cnly 
evidense against this man is the statement 
of Mangu somplainant and that what he eave 
is that either Murador Khuda Bakhsh was 
in possession of this goat on the following 
morning. Khuda Bakhsh has been made 
a witness for the prosesution and does not 
say anything against Murad, Neither of the 
witnesses who stated that they csught 
Mnrad saw any goat, At the best, therefore, 
the only ease agaipst him is that either 
he or Khuda Bakhsh is guilty and under 
these circrmstances hig conviction cannot 
stand. In the judgment of the Trial Court 
the following passage occurs: 
for the prosesntion, as far as Murad is 


‘aoneerned, seem to have been won over. 


Anyhow they were convinced of the gnili 
of Murad and Khuda Bakhsh at the time 
apd, a8 deposed to by Alt Gauhar and 
Roshan Singh, P, Ws. Nos. 3 and 10, tronght 
them to the village.” It appears to me 
that Murad has been eonvicted on evilente 
whieh it is believed the. witnesses might 
have given, had they not been won over, 
which is wholly impossible position, for 
an assused person must bə convisted upon 
evidence whish is on the record and on noth- 
ing else. 

] accept the appliaation for revision and 
acquit Murad. 


Z K. ö Application accepted, 





MADRAS HIGH COURT. 
Carmina, Revision Osse No, 553 op 19720, 
(ORrIMINAL Revisios Petyridw No. 468 or 1920.) 

Desember 20, 1t 20. 
Fresent:— Jastica Sir William Ayling; Kt., and 
Mr. Justice Coutts, Trotter. 


Ta re ATH( TYHR— Acouskp—PgriTIosXR, 
Penal Code (Act XLV of 1830), ss, 23, 423—Mischief 


INDIAN OASES, 


The witnesses < 
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—Wrongful loss—Causing injury to neighbour's wall 
by digging one’s own land, whether mischief, 


The essential element of the offence of mischief 
in section 426, Indian Penal Vode, is the causing of 
‘wrongful loss” to another’s property, which is defined 
in section 28 of the same Code as being loss caused 
by “onlewful means",  . i 

The right to lateral support from an adjacent 
land belonging to others isa right which oan only 
be acquired by prescription, 

Therefore where a person by digging hia own 
land causes injury to the wall of his neighbour 
provided the latter has not acquired by prescrip. 
tion the right to latera! support from that land, 
his action, however malicious, does not amount to 
mischief within the true construction of section 426 
of the Penal Code, 

Dalton v. Angus, (1881) 6 A. C. 740 at'p. 804; 50 L. 
J. Q B. 689; 44 L. T. 844; 80 W. R. 191; 46 J. P. 
182, referred £o, : 


Petition, under seetions 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Oourt to revise the judgment of 
the Court ofthe Sub.Divisional Magistrate, 
Tindivavam, in Oriminal Appeal No, 39 
of 1920, preferred against the judgment of 
the Oourt of the Stationary Second C lass 
Magistrate, Tindivanam, in Calendar Case 
No. 422 of 1919. 

Mr, K. S. Krishnaswami Atyangar for Mr, 
P. S. Ramaswamz Atyangar, for the Petitioner. 

The Public Proseeutor, for the Crown. 

ORDE R.— This ease raises rather an inter- 
esting question as regards the true meaning 
of section 425 of the Indian Penal Code. What 
happened war, that the somplainant had 
a wall on the boundary cf the aceused’s 
land. They had some dispute, because the 
complainant wonld not leb the ascused lean 
the rafters of a building which he desired to 
to erect on the somplainant’s wall and there. 
upon the aseused dug a trensh along his own 
land in places going down to lower levels than 
the foundations of the complainant’s wall. 
The Magistrate took the view, whieh is 
doubtless right, that this was done delibsrate- 
ly ia order to annoy the eomplainant ard 
the probable effect of it will be that the 


. complainant’s wall in sodfsee af “time will 


tumble down. It is elear, ever sinee the 
decision in Dalton v, Angus (1), that the 
right to lateral support from an adjacent 
land belonging to others is a right which 
can only be aeqnired by prescription and by 
preseription for the required number of 70 
years in this sountry in respeet of land 


(1) (1881) 6 A. C. 740 at p. 804; 60 L. J, Q. B. 689; 
44 L. T B44. 86 W, BR. 191; 46 d, P, 1382, 
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in the state in which it has been throughout 
the period, so that if you put an additional 
burden on lind by a superstrusture, you 
can hava prescriptive rights for the land 
so burdened, only if you bave had £O years’ 
enjoyment of the lend in that sondition 
without any interruption. Misehief is defined 
in eeetion 425 as follows: —'" Whoever with 
intent to eause, or knowing that h> is likely 
to eause, wrongful loss or damage te the 
public or to any person, causes the destruc- 
tion of any property,...or in the situation 
thereof as destreys or diminishes its ' value or 
wility, or affecta i$ injuriously, commits 
‘migehiat’.” "Wrongful loss" is deüred by s^e- 
tion 28 as being ' the loss by unlawful 
means of property to whieh the person 
losing it is legally entitled," Therefore, 
in order that what happened may eome 
within this sestion, we must find that what 
was eontemplated and osaused was by 
unlawfal means. The question then ie, is 
it unlawful to do something on yrur own 
land without trespassing on your neightour's 
land whieh romething nesessari’y causes 
injurious effects to the property of your 
neighbour. In Dalton v. Angus (1) coeurs 
this pasrage: 
may say without question, that at any time 
within £0 years after the house is built the 
owrer of the adjasent soil may with rerfoet 
legabty dig that soil away, and allow his 
neighbour's hcuse, if supported by 15, to fall 
in. ruins to the ground." That passage 
appears to uscompletely to cover the pre- 
aent ease and to make it clear that what 
the aacased did, however malicious, was not 
mischeif within the true construetion of 
seetion 425 of the Indian Penal Code. 

We, therefore, think that the eonvistion 
muss be neb aside and that the fine, if paid, 
must be refunded. 


M C. P. 
N.H. Oonvichon quashed. 
NAGEUR MUBICIAL COMMISSIONBR’S 


COURT. 
CRIMINAL Revision No, 42 or 1922. 
May 6, 1922. 
F vresent: — Mr. Kotval, A. J. C. 
OHAATURSBHUJ-—AoOCUSED— APPLICANT 
versus 


EMPEROB —NoN-ArPLiCANT, 
Public Gambling Act (Il of 1e07), ss, 6, 8— 
geizure of money found upon search of persons For “ 
fatre, whether tegal, 


INDIAN GASES, 


" lt is tbe law, I believe I- 


. Rawing horso, 


tiagg ` 


Section 6 of the Public Gambling Act merely 
authorises, among other things, the search of a 
commou gaming house, and the seizure, among other 
things, of all monies found therein. It does not author. 
ise the seizing and forfeiture of money found on the 
persons of individuals i in the house at the time of the 
search 

Tulla v. Emperor, 54 Ind, Cas, 250; 17 A, L. J. 363 
ALA. 306; L U.P. L. R. (À.) 161; 21 Or, L.J. 42, followed, 


Oriminal revision against the dian of the 
Magistrate, Firat Olass, Mandla, dated the 
24th November 192!,in Criminal Case No. 
152 of 1921, 

Mr. g. P. Pie Standing Counsel, for the 
Crown. 

JUDGMENT,.—The applicant was sonvict- 

ed under sestion 4 of the Pablio Gambling 
Act III of 1:67 and sentenesd t3 fine, 
In addition, a sum cf Ra, 130.0.8 whish 
was seized from his person was ordered 
to be forfzited and credited to the Govern- 
ment. The applicant prays that conviction 
be set aside and the fine and the money 
seiz3d from his person be refunded. I ses 
no ground to interfere so far as the 
conviction is concerned but the order of 
forfeiture seams to be wrong. Saction 8 
of the Aat provides that on conviction of 
any person for keeping or using a common 
gaming house or being present therein for 
the purpose of gaming, the Oommitting 
Magistrate may order, among other things, 
all monies seized therein to ba forfeited. 
Section 5  autberizas, subjest t3 certain 
corditions, entry into the c3mmcu gaming 
house and tha se:zara of, among other 
tuings, monies foand therein, Is also 
authorizss a search cf all parts of the 
sommon gaming honie when there is any 
reason to believe that any iastruments of 
gamicg are esnsealei therein and of the 
persons of those who have baen taken 
into eusiody and the seizure of insirnmeats 
of gaming found.upon sueh search. [ts 
clear from thia seation that money ean be 
geizad only when found in the common 
Monsy foundg upon searah 
of persons is.D»ot eutborized to be seized 
and cannot he fcr'eitzd. This view finds 
ceupport in Tulla v, Emperor (1). I, tbere- 
fore, hold that the sum of Rs. 130.08 
whish was ceizsd “from the appallant’s 
p^rscn is not lisble to be forfeited and direat 
that it be returned to the aspliean'. 

W, C. 4, Order aerordingly 


(1) 54 Ind. Cas, 250; 17 A. L. J. 268; 41 A. 262, 1 U. 
F, L. R. (A) 161; 21 Or. L, dy 42 
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LAHORE HIGH COURT, 
CRIMINAL ÁPPEAL No, 201 or 1922, 
May 3, 1922. 

Present : —Mr. Justieo Abdul Qadir. 
SHER ALI-—CO5NVIOT— ÁPPEULART 
Versus 
EM PEROR—Rr«ro- DENT, 

Arms Act (XI ef 1878), ss, 19, 20——Possession of 

arms without license —Concealment—~ Conviction, 


Each case of concealment of arms must be decided 
on its own facts, and in each case the Court must 
decide on the evidence whether a particular act of 
concealment falls under section 19 or section 20 of 
the Arms Aot.[p. 884, col. 1.] 

Ibrahim v. Emperor, 18 Ind. Cas. 265; 9 P. R. 1912 
Cr; 14 Cr, L. 4, 4}; 44 P, W. R. 1912 Cr; 128 P. L. R. 
1913, not followed. 

- Khem Singh v. Emperor, 28 Ind. Cas. 766; 8 P. R. 
1916 Or; 76 P. L, R., 1916; 16 Ur, L. J. 412, followed, 


Appeal from an order of the Magistrate, 
First Clasa, exercising enhaneed powers under, 
seation 30, Oriminal Procedure Code, Mian- 
wali, dated the 13th February 1922,. 

Lala Nawal Kishore, for the Appellant. 

Sheikh Niaz Alz, for the Government Ad- 
voeate, for the- Respondent, 


JUDGMENT,.—One Sher Ali was chalanned 
under seetion 20 of the Arms Aat for 
having in bis possession a gun without a 
liaense and for eonsealing if from the Polise, 
He has been convisted by a Magistrate 
exersising enhanced powers under seation 
80, Orimiual Procedure Code, and has been 
sentensed to rigorous imprisonment for fiva 
years, He has appealed to this Oourt 
throngh Lala Nawal Kishore, whom I hava 
heard and I have also heard Mr. Niaz Ali 
for. the Crown, 

The facts of the case are briefly as 
follows:—The Polies were informed by ona 
Sanjer that two outlaws had taken shelter 
in the house of the appellant. They 
went in searsh of the outlaws to the but 
of the appellant, bat- found no outlaws 
there. Ingthe sourse of tha search of the 
house in that connection, however, they 
found a gun consealed in & corn bin, A 
list cf this resovery was prepared ani 
was signed by the Head Constavle, who 
condacied the searah and by same other 
persons who had secompanied him, Allah 
Bakhsh Head Constable (P. W. No. 2) states 


‘that before looking into the sorn bin he 


questioned the appellant if there) was any- 
- $8 
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thing in it and the reply was in the nega- 
tive and that when the gun was diseovered 
the eonviat said he had purchased it, This 
resovery is further proved by the evidence 
of Muhammad Khan, Constable (P, W. No. 
3), Saniar (P. W, No, 4) and Fateh Khan 
(P. W, No. 5), The appellant admits 
that his hcuse was searched on the gase 
picion that he had harboured some outlaws. 
but denies that he had the gun eoneealed 
in his house or that he was ever in posses» 
sion cf it, The defense theory is that this 
discovery has either been manufastured by 
some one importing the gun into the house 
or is without foundation. 

Lala Nawal Kishore urgnes that the 
aearch was defeotivo, as the provisions of 
ssetion 103, Oriminal Prasedure Coda, re. 
quiring the presanse of respestable sitizans 
from the neighbourhood were not duly 
observed, I do not think there is mueh 
foree in his oriticism, as, besides the 
evidense of the Polisemen and Sanjar, there 
is the statement of Fateh Khan (P. W, No. 5) 
that he was present at the search and this 
teehnically satisfies the essential reqairements 
of section 103, Oriminal Proeedure Code, 
that is, the prasenee of some independent 
witnesses of the seareh. The hub meoms 
to bein & eomparatively isolated placs and 
the Polios having gone there originally in 
searah of some outlaws and the firearm 
in question having been  asoidentally 
dissoverd, I do not think the Polias eoald 
have done batter ander the eirsumstanses 
as far asthe presenes of outsiders to witnaesa 
the seareh was eoncerned. I, therefore, agree 
with the Trial Court in holding that the 
gan was found in the house of Saer Ali 
when if was searehed and thai tha evidence 
given by the prosecution on this  poin: ig 
reliable. 

Lala Na wal Kuko naxt eomsa to a 
question of law. He says taast section 20 
of the Arms As} is not appliasble to thig 


'Ciga, besause, as held by the Punjab Chief 


Oour& in Ibrahim v. HWtperor-(V), every ease 
of eonesalment of arms .does not some 
under sedtion 20 and that the sestion ap- 
plies to eases where import or export of 
arms 13 infanded. He argues forther that 
if, on the authority above referrsd io, ii is 


(1) 18 Ind. Cas. 285; 9 9 P. R. 1912 Ors 14 Or, L. J, 4l 
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held that section 20 1s not applicable to the 
present ease, then tbe sonvistion must be set 
aside as there ean be no proseention under 
gestion 19 (f) for s mere porsession of arms 
without a license, unless the sanction of the 
District Magistrate is previously obtained, 
‘whieh bas not been done in this ease. 
Mr. Niaz Ali, in reply to this part of the 
argument relies on a Division Beneh ruling 
of the Punjab Chief Court, Khem Singh v, 
Emperor (2), in whieh a man who had s 
chhavt blade concealed in his loin cloth 
was «onvieted under seetion 20 of the Arms 
‘Act by a Bench consisting of the laste Mr. 
Justice Rattigan ard Mr. Justice Scott-Smith, 
The learned Judges remarked in tat case 
that essh case of concealment of arms must 
be desided on itg own facts and they found, 
on the eireumstanees of the ease before 
them, that it was shown that the conseal. 
ment was made so that the possession of 
the weapon should not ke known to the 
Poliee, I think this last ruling is entitled 
to greater weight than Ibrahim v. Emperor 
(1) and furnishes better guidance in cases 
‘where the question is whether 8 partien- 
Jar act of coneealment falls under section 
20 or under sesetion 19. Iam of opinion, 
in the light of the observation made in 
Kher Singh v. Emperor (2) that on tke fasts 
proved in the present case the gun appears to 
have been plased in the corn bin in ord r to 
eoneeal it frcm the Polae. If hold, there» 
fore, that cestion 40 ie applieable and that 
the appellant bas been rightly  convieted 
cf an offence under sestion 20, 


The last question argued befora me ig 
that of the sentenee. Lala Nawal Kishore 
says that a very beavy sentenca has been 
awarded by the learned Magistrate, who 
has taken into consideration the inseeurity 
of the traet to which the appellant belongs, 
He says this isan extraneous cirsumstanca 
which skould not have been imported into 
the case. 
whieh maye he „talen into aseourt to a 
eertain extent, yel it seems to me that 
the sentenes awarded is too severe in a 
ease, which, in spite of what [ have said 
above, might possibly have been originally 
chalamned under section 19 (f) as a case 


(2) 28 Ind, Cas, 796; 8 P. B, 1915 Cr; 76 P, L, R 
1916; 16 Or. L: J, 412, 


Though this is a cireumstansee. 
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of simple pocsession, and it does not seem 
to be nesersary to award in this esse a 
punishment heavier than the  maszimum 
punishment which the appellant sould have 
got under the latter seetion. 

I, therefore, reduee the sentense to one 
of three years’ rigorous imprisonment and 
to this extent only, this appeal is aecepted, 

Z, X. 


Sentence reduced, 


ALLAHABAD H'GH COURT. 
Carminat ÁPPzALS Nos. 354 anp 555 or 1922, 
June 16, 1922, 

{Present :s— Mr. Justice Gokul Prasad. 
SHUJA.UD DIN AHMAD — APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss, 408, 477A 
-— el mm entries made to cover defalcation— 
ence, 


Where an acoused person makes false entries in 
an account with the object of covering a defalcation 
made by himself. his conviction for forgery is not 
sustainable, (p 84^, cols. & z.] 

Empress of India v. Jiwanand, 5 A. 221: A. W, N. 
(1582, 286; 8 Ind Deo. <n. 2.) 18], Empress v. Mazhar 
Husain, Á A. 663; A. W.N, (1883 188 3 Ind. Dec, 
(N. 8.) 502, Queen-Empress v. Nand Kishore, 19 A, 505; 
A. W, N. (1097) 64; 9 Ind. Dec (N. 8, 198, Queen. 
Empress v. Girdhari Lal, 8 A. 653; A. W. N. (15E8) 
264; b Ind. Deo, (N. s.' 396, followed. 

Criminal appeal from an order of the 
Sessions Judge, Benares. 

Mr. Kumuda Prasad (with him Mr, Igbal 
Ahmad), for the Appellant. 

Mr. Sankar Saran (Government Pleader), 
for the Crown. i 

JUDGMENT.—These two appeals arise 
out of the sonvietions in two tréals of the 
appellant urder sections 408 and 477A, 
respectively, of the Indian Penal Code, 
The secused war, at first, tried ina tingle 
trisl under both theag reciions and wes ren. 
fereed to two years! rigcorovs imprisor ment, 
Tiat trial was cet aside by this Court on 


the ground thata joint trial like that was 


ilegal. The Sessions Judge thereupon tried 
the asenred separately order eech of tke 


—,- 
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two seetiona aforesaid and has convieted 
bim as stated above. The accused somes 
up here in appeal and one of the points 
raised by him here, which wns raised before 
Mr. ‘Pollan, in that he baa, as the result of 
the separation of the trials under the two 
different sections, been sentenced to a 
heavier sentence than he was sentenced 
before. As to this aspest of the oasa, the 
learned Sessions Judge observes as follows:— 

"I have been asked to résommend the 
Losa) Government to order that the sentenees 
 inthis case should run soncurrently with 

those in the sonneeted ease under seetion 
408 of the Indian Penal Code. As, however, 
the question of sentense will, no doubt, be 
brought before the Hon’ble High Oourt 
in appeal, I see no reason to take the 
unusual eourse proposed by the defence." 

I take np firat Criminal Appeal No. 
355 of 1922 in which he has baen eonvisted 
under section 477A of the Indian Penal 
Code. The argument advancad before me 
is that, on the finding of the learned Sessions 
Judge, the entries in question were made 
to eover defaleations for which be was 
convicted undar ssetion 4774, was illegal 
inasmuch as the object waa not to defrand 
any one by making the false entrias but it 
was in the main to save himself from the 
eonsequenees of defalcations. Relianse is 
plased on the rulings of Empres of Indiz 
v. Jiwanand (1), Empress v. Mazar Husain 
(2), Guren Rimes v. Nand Késkore (3) 
and Queen-Hmpress v. Girdhari Lal (4). 
There are some eases of other High Courts 
which teke a different view but I am bound 
by the view taken by onr own High Court 
as to the main ingredient which sonstitutes 
an offence under sestion 463 of the Indian 
Penal Code, the sestion whieh defines what 
forgery is. Section 477A deala only with 
& special slass of forgeries. As found by 
the learned Sessions Judge, the objest of 
making the false entries in the present ease 
was to c®ver  defaleation made by the 


(1) 6 A, 221; A, W. PE (1882) 286; 8 Ind. Dec. 
(x, 8.) 181. 


6 A. 558; A. W, N. (1863) 183, 8 Ind, Deo. 


502, 
(8) 19 A. 805; A, W, N. (1897) 64; 9 Ind Dec. 
(x. s.) 199. 
(4! 8 4.652; A. W. N, (1886) 264; 6 Ind, Dec, 
(x. a.) 898, 
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accused. His eonvietion, therefore, for for- 
gery is not sustainable. Thers is no other 
section of the Code under whioh his eonviction 
can be upheld. 

I, therefore, acqait him of the offenes oharg- 
ed oni set aside his conviotion and sentence 
in this case. 

W. G. a, 

Conviction set aside. 


SIND JUDICIAL COMMISSIONER'S 
OOURT. 

ORIMINAL Report No, 124 or 1921, 
Desember 12, 1921. 
Prerent: — Mr, Raymond, A. J. O. 
EMPEROR —ÜOoxPLAI*ANT 
coraus 


HAJI JTAND — Acousen. 
Approver—Criminal proceedings before conclusion of 
principal trial—TIllegality. 


It is illegal to start Criminal proceedings against 
an approver for not having complied with the con- 
dition on which a pardon was tendered to him, before 
the conolusion of the principal trial [p 835, col. 2.] 


Report by the Ssssi»ns Jadge, Hyderabad, 
for the qaashing of the sommittal proesedinga. 

Mr. T. G. Elprinston, Publie Prosecutor 
for Sind, for the Orown, 

JUDGMENT.—Thia is a raporb under 
sastion 498, Criminal Proceduae Code, by 
the Sessions Judge, Hyderabad, recommend- 
ing the quashing of committal prossedings 
in the case of Orown v. Haji Jéand who had 
been tendered a pa:don in a daooity cass, 
bat whose evidense wan sonsilered false by 
the Committing Magistrate when examined 
aga witness before him and who, after 
holding a preliminary emquiry, dirested his 
committal to the Sessions Cours to be 
tried with the eo-asensed who had been 
previously eommitted for an effense under 
section 395, Indian Penal Code. Now, 
under section 215, Oriminal Proeedure Code, 
& commitment onee made ean ba quashed 
ouly on a point of law, and the question 
that has arisen is, whether Oriminal proseed. 
ings against the approver ean be taken 
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before the termination of the principal 
trial. 

-According to sub-sections (2) and (8) of 
section 237 of the Criminel Procedtre Code 
every ‘person aosspting a pardon under 
tbis section muet be examined asa witners 
in the case and if not on bail sball be 
detained jn eustody until the termination 
of the trial of the other acoused by the 
High Ooart or the Court of Session, asthe 
ense may be. lf the approver faila to 
comply with the conditions on whieh the 
tender was made either by wilfully cov- 
esaling anything essential or by giving 
false evidense, he forfeits his pardon and 
may, in terms of sestion 339, Oriminal 
Procedure Code, be tried for the offence 
in respeet of whieh the pardon is tendered. 
As the word “forfeit”? has been substituted 
for the word “withdrawn” in the Code it 
“in not necessary for the pardon to be with- 
drawn by the Magistrate before the trial 
of the approver, the only point is whether 
the approver by any act of his own has 
forfeited the pardon that war tendered to 
him and ihe psrdon stardas forfeited 
if the approver refrains from making a full 
and trce disclosure. Under the law, therefore, 
as it stands, at present there is no necessity 
for any formsl withdrawel of tbe pardon 
or its eancellation. But was the Committirg 
Magistrate justified in holding that the 
approver had forfeited his pardon, and in 
sommencing proseedings against him before 
the termination of the main trial? Sub- 
gestion (3) of ssetion 237, Oriminal Prcesdure 
Code, states that the approver after his 
examination zball:be detained in enstody 
till the termination of the trial by the 
Sessions Court and it would ke the Sessions 
Court, therefore, that would have to determine 
on the evidence before it whether the 
pardon bas been forfeited. And this eould only 
be dona after the termination of the trial. 
Therefore, roastion is to be taken against 
an approves till gfter the eonslusion of 
the «ase in the Court of tescion, and 
if it, be. desired to proeeed against him, 
his trial should commence de noro. This 
would give effeat to clanse (3) of sestion 
337 that the approver shall be detained 
until the termination of the triel by the 
Sessions Court, and when the trial is eouclnd. 
ed in the Sessions Court it is not within 
the power of’ the Sessions Judge to direct 
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the proseention or eommittal of the approver 
I incline to the view of Beamar, F., 
in the ease of Emperor v. Kothia (1) 
that “at the termination of the trial 
in whieh tbe pardon was giver, the «sesomp- 
lioe must be diseharged by tbe Court. 
Then, if so advised, the Orown may re- 
arrest and proseed against him for the 
offense in respect of whieh he was given a 


conditional pardon.” 


I am, therefore, of opinion that the 
sommittal proseedings are bad in law and 
should be quashed. If any aetion is proposed 
to be taken against the approver in the - 
present case for rob having complied with 
the  eoncitions on which & pardon waa 
tendered to him, it should be after the 
eonalusion of the principal trial in the 
Sessions Court, and it should not be over- 
looked that in proceedings against the 
approver for the offencain respest of which 
a pardon. was tendered to him, he ia entitled 
to plead his pardon in bar and the issue 
whether this pardon haa been forfeited 
should be tried before the Jourt proceeds 
with the trial of the offenas shargad, 

WO. A 

Oommittal proceeding quashed. 


(1) 30 B, 611; 8 Bom. L. R. 740; 4 Or, L, J..346, 





ALLAHABAD HIGH COURT. 
Criminal Revision No, 187 or 1722. 
May 17, i922, 

Present :— Mr, Justise Rafique. 
MAQBUL AHMAD AND OTHERS— ÁPPLIOANTS 


` versus 
HM PEROR—Opposire Parry. 
Criminal Procedure Code (Act V of 1898), s. 146, 
dispute relating to claim to weigh grag and realise 
weighment dues, whether covered by. 


A olaim to weigh grain in a market and realise 
the weighment dues is not covered by section :4, cf 
the Criminal Procedure Code, [p 887, col. 1.] 


Urim sal revision frem an orser of the 
Dis'riet Magistrate, Hamirpur. 

Mr. O. hors Alston, tor the Applic vote, 
"Mr. E. Malcomson (Assistant. Government 
Advocate), for the Crown, 


fol. LX VIIT] 


WALIA t, EHPEROR, 


JUDGMENT,—This is a revision from 
an order purporting to have been passed 
under sestion 145 of the Criminal Prosedara 
Code. It appears that one Maqbul Ahmad 
is the propristor of a market plac» where 
there are grain shops. One set of persons 
claims to have the right of weighing grain 
in that market. Maqbul Ahmad asked the 
ssid men to give him a sertain percantage 
on the earnings on the weighing as his 
dues as a Zeminder, They objested and 
would not pay him, Thereapon Magbul 
. Ahmad permitted tbe applisants to weigh 
the grain in the market and the applisants 
agreed to pay Maqbul Ahmad his Zemindari 
dues. 


The Poliee reported that there was a 
likelihood of a breash of the pease between 
the old weighmen and the applisants. The 
learned Magistrate thereupon issued a notiee 
to the applieants under section 145 of the 
Oriminal Procsdure Code calling upon them 
to show ausa, The notic: that was 
issued by the Jearned Magistrate stated 
that 

“Whereas on the report of the Polies i} 
had come to his notics that there was a 
dispute between the two parties, with regard 
to the right of weighing and with regard 
to the possession of the right of weighing, 
the notiee is, therefore, issued to show 
enuse," 


The applisants appeared and showed gause, 
The learned Magistrate passed an order, 
to the effect, that the weighmen are enbitlad 
to posseasion of the weighing dues until 
evicted therefrom in due sourse of law, 
In ravision, to this Court, it is sontended, 
on bshalf of the applieants, that sestion 
145 of the Criminal Proeedure Code, is not 
applicable ta them. There is no dispute 
between the applicants and the old weighmen 
about possession of land or water. I think 
the contention for the applieauta is eorreot. 
The dispute between the oldand the new 
weighmen eould have been decided by the 
learned Magistrate, if he was of opinion that 
the said dispute was likely to sause a breach of 
the peace, under section 107 of the Criminal 
Proeedure Code, The elaim to weigh grain 
in a market and realiga the weighmont dues 
is ae i» my opinion, eovered by section 
146 of the Oriminal Prosedure Oode, I, 
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therefove, allow thse applisation and asi aside 
tha order of the Magistrate. 


N, E. 
Application allows 1. 


LAHORE HIGH COURT. 
URIMINAL Revisron PeTirION No, 167 
or 1922, © 
March 31, 1922. 
Present :—Jaatics Sir William Chevis, Kr, 
W ALLA—Oonvior — PETITIONER 
VETSUS 


EMPEROR—Reseonpent. 

Criminal Procedure Code (Act V of 1838), s. 193— 
Penal Code (Act XLV of 1836), s. 493-—Enticing away 
married woman—Husband minor~Complaint by 
father-in-law, 


- Except where the husband of a woman is absent 
and she is left in the care of her father-in-law, the 
latter cannot lodge & complaint under section 418 
of the Penal Code in respectof enticing the woman 
away, eyen though the husband may be a minor, 


There is nothing to prevent a minor husband from 
Poor pui complaint under section 493 of the Penal 
ode. 

Petition for revision ofan order of the 
Distrist Magistrate, Montgomery, dated the 
Zlat November (921, affirming that of the 
Magistra'e, Sesond Class, Okara, District 
Montgomery, dated the Sth Ostober 1921. 


JUDGMENT.—The petitioner Walia has 


been convieted under sestion 498, Indian 


' Fonal Code, and sentenesd to six months’ 


rigorous imprisonment for entising or taking 
away Musammat Fatteh, wife of Ohiragh Din, 
a boy of about 15 yeafs of ago? The fasts 
found are that Kullu, maternal uncle of 
Musammat Fatteh, went with others to the 
house of Mu'.&mmad, father of Chirazh in, 
to pay 2 visit of condolence, and at the 
end of the visit took his niees away with 
him to his own home with the consent of 
Muhammad. While the woman was on this 
visit to her unsle she contracted an intrigae 
with Walia, who eloped with hex, 


i 
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" The complaint was lodged by Muhammad, 
father of Obiragh Din, Scction 199, Crimi- 
nal’ Proeedure Code, lays down that no 
Court sbalil take eogirzanee of an cífence 
under feestion 497 or 498 of the Indian 
Penal Code except upon a complaint made 
by the husband of the woman, or in his 
absenee by some person who had eare of 
sush woman on his behalf at the time 
when such offence was committed. 

Now,in this ease the husband was living 
"with bis father at Gugera in the Montgomery 
distriet. The abduction tcok plece from 
the house of the unele who lives in Mont: 
gomery town. I dcubt if it ean be raid 
that Chiragh Din was aksent, within the 
meaning of testion If9, Criminal Precedure 
Ccde. If he was absent, it was merely 
abrenee frem the town wkere the abduction 
took place, and in that cese the complaint 
might be lcdged by the person who had 
eharge of the woman on his behalf, but 
that person was the uncle and rot the 
father, so it would be only ihe uncle who 
eould lodge the !eomplaint and not the 
father, (I notefbere that the unele is cne 
of the perscns against whom tbe complaint 
was made, though all but Walia were 
aéquitted), 

Taking it that Ohiragh Din was not 
absent within the meaning of section 199; 
then lam of opinion that no body sould 
lodge 2:somplaint on his behalf. There 
is a reference on page 424 of the 8th 
Edition of Handerson's Criminal Prosedure 
Code to Madras High Court proceedings of 
7th February 1871. I bava not been able 
to irasa the proceedings referred to, bnt 
apparently it was held that a minor husband 
cannot be represented by another for the 
purpose of instituting a prosecution, In 
Schoni’s Criminal Procedure Code, 10th 
Edition, pege 566, E «ee that it is doubted 
whether this is now good law, but I note 
that whereas in rome eases ihe Code does 
provide for representation of a minor, 
[sec, fcr ixfstance, gecticn 345 (4)], there is 
po soeh provisicn in seetion 199, There js 
nothing to prevent a husband under the 
ego of 18 from lodgings ecmplaint so far 
as l can fee ard so i imagineit was rot 
considered necetrary to provide fcr’ repre. 
sentation ezeept in the ease cf his absence, 
Tn case of absense representation mjbht be 
highly necersary, teke for instance the cese 
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of a soldier going on aative duty out of 
India acd leaving his wife in eare of bis 
father or elder brother, I am of opinion 
that, except where the husband is absent, 
the father in-law «annot lodge a complaint 
even though tbe husband be a minor, And 
as I bave alraady said, if the husband 
is to be regarded as absent besause the 
wife was not living under the same roof 
when the offense was commitied, then tho 
only person who ean Le regarded as having 
charge of the woman on the Lusband's 
behalf was the unsle of the woman, and 
he alone sould represent the minor. 

I hold, therefcre, that the Courts had no 
jurisdie!lion to enquire into the complaint 
preferred by the father oi Obiragh Din, and I 
reverse the eonvietion and sentence and aoqt it 
ihe petitioner and release him from. his bail. 
This, however, will apparently bero Lar to 
fresh prcceedings beirg taken if Ohiragh 
Din himself lodges a complaint. See Umer ud- 
din v. Emperor (1). i 


Z Ke Accused acquiticd. 


(1) 2 Ind. Cas, 219; 31 A, 317; 6 A, L. 7, 2€2; 9 Cr. 
L. J. 6:6, x 


MADRAS HIGH COURT, 
ORI MINAL MiscELLANEOUS PETITION No, ol 
or 1922, 
E May 4, 1922. 

Present :— Sir Walter Sohwabe, KT., 
Chief Justice, Mr. Justices Oldfield and 
Mr. Jnstice Contis Trotter. 

In re ERADA PADINHAREDIL 
GOVINDAN NAIR AND ANOTRER— 
Aocc.ser—Ptitionsrs® 

Ordinance lI of 1921, ss, 6, 7—Offence, commission 
of, in Martial Law area— Trial by Summary Magistrate 
outside area, legality of—Habeas corpus, writ of, issue 
of, io jailor of prison where prisoner confined, validity of 
—Jurisdiction, © ° 


The trial of a person for an offence committed in 
the Martial Law area proolaimed under Ordinance II 
of 1*2: bya Summary Magistrate holding his Court 
outside such ares is illegal and a conviction following 
thereon is liable to be setaside, [p. 839, col, 2.] 


Vol. LXVIÍŻJ 
ERADA PADINHAREDIL GOVINDAN NAIR, 7n re. 
Kochunni Llaya Nair, In re, 68 Ind Cas. 26; 45 M. 
14,41 M.L J. 44; 14 L, W. 463; (1021, M, W. N. 
708; 23 Or, L, J. 490, followed, 

In case of such conviction the High Court'has 
power to interfere by the issue ofa writ of habeas 
corpus to the jailorof the jailin which the prisoner 
18 confined. [p. 840, col 1 | 

(Authorities reviewed.) 

Petition, under seetion 107 of the Govern: 
ment of India Aet praying that in the 
sircometanees state! in the affidavit filed 
therewith the High Court will ba pleased 

2 to issue & writ of habe:s corpus on the 
jailor, camp jail, Bellary, diresting him to 
briog the bodies of the prisoners eonnested 
in Sammary Case No. 21 of 1921 onthe file 
of the Oourt of the Summary Magistrate, 
Mannarghat, before this Honourable Court, 
80 as fo aseeriain the legality or otherwise 
of their detention. i 


Mesars, K. P, M. Menon. and P. Govinds 
Menon, for the Petitionera. 

Mr, J.0, Adam, Pablie Prosesutor, on 
behalf of the Crown. 


ORDER.— This is a petition for a writ 
Of habeas corpus by two persons undergoing 
a sentences of 18 months for alleged par- 
ticipation in the Moplah rebellion. They 
were charged with rioting under sestion 
147, Indian Penal Code, an offenae sognis- 
able by the ordinary Courts. It was alleged 
that they had assisted the 
destroying a bridge. This they admitted but 
stated that they were compelled to do so 
under threatof death, They alleged, owing 
to the trial being summary and taking 
plase away from the scene of astion and 
far from their homes, they were not ina 
position to substantiate this defenae by 
evidencs whish they could have called if 
the trial had taken plase under the ordinary 
law and in its proper plase, 

It is admit:ed that they were tried by 
a Summary Magistrate appointed under 
Ordinance Il of 1921 who held his Court 
at a place outside the areain which Martial 
Law was proslaimed, the alleged offence 
having been sommitted inside sush area. 
Acting under the powers conferred by section 
72 of the G.uvernment of India Act, this 
Ordinanse was nfaddB and promulgated by 
the Governor General. By it Martial Law 
was put in forse in certain areas  oalled 
Administration Areas, and by  seotion 6, 


“Summary Courts of Oriminal Jurisdiction | 
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might ba sonstituted in any Administration 
Area with summary powers of trial of 
certain minor offansea sonnested with the 
rebellion. The Military Commander hal 
power t3 diracth. casas b3 ba tried by Sum: 
mary Courts and to distribute the work 
among sueh Courts. By section 7, no 
Summary Court oan try any offenes unless 
committed in tha Administration Area in 
which sach Oourt is established exeepi as 
Bo provided, the ordinary Oriminal Courts 
sontinued their functions, , 

From the desision of sueh Summary 
Courts there is no appeal and farther by 
section 16 of the Ordinance all powers 
of interferenca with sush deeision by writ 
of habeas corpus or otherwise is prohibited. 
It follows that if the Oourt that tried 
the petitioners was a properly constituted 
Court under the Ordinance we baye no 
power to interfere. But in our judgment 
thia was not a Court properly sonstituted 
under the Ordinances, for we can find no 
right af all to hold a Summary Court 
except in the Martial Law area, and by the 
words of the Ordinanca the  jurisdietion 
of the:e Courts is losal. Outside the area 
the ordinary rules of law prevail and thera 
is nothing in the Ordinanse to prevent 
this Court interfering with the decision of 
any Court ontsids the area purporting to 
exersiss &  oriminal jurisdiction whieh it 
does not possess. That this is the proper 
sonstrustion of ‘the Ordinance seems to 
have bean resogaised by the Government 
of India after these eonvic ions by section 
10 of the Ordinanse V of 1921 promuigated 
on November 11, 1921. By that s:sction it 
was snasted : " Notwithstanding anything 
contained in any law for the time being 
in forse, the Looil Government may, by 
goneral or spesial order, appoint plases 
outside the ares in whieh Martial Law 
is in fores at whish any Summary Oonrt, 
constituted under the Martial Law Ordinante, 
1921, or Soecial Magistrate may sit for the 
trial of offenses.” e | : 

It follows that the sonviction of the 
petitioners was illegal and that there is no 
justifisation for their detention in prison, 
This viev was also expressed by Kumarge 
awami Sastri, J. in Kochunnt Elaya Nair, 
In re (1), a case in which it was not neces. 


(1) 68 Ind. Cas, 26; 45 M. 14; 41 M. L, J. 441; 14 
T, W, 465; (1921) M, W. N, 708 23 Or. L. J. 402, 


840 
ERADA PADINHAREDIL GOVINDAN NAIR, In re, 


‘vary for the decision, bui we think the 


Law was eorrestly laid down by that 
learned Judge. 

The question remains, and has been fully 
argued before us, whether this Oourt has 
any power to interfere by the issue of a 
wrib of habeas corpus to the jailor of the 
jail in this Presidensy in white: the peti- 
tioners are confined. 


‘The law can be stated to be that in 
every part of the British Empire every 
person has a right to be  proteeted 
from illegal imprisonment by the issue 
‘ot the prerogative writ of habeos corpus. 
The King’s Bench in Englard excreised 
the power of issuing such writs through. 
out the British Empire until the Statute 
known c8 the Habeas Corpus Aet, 25 & 
'26 Vic. e. 20 was passed. By that Ast 
the powers of the King’s Beneh are limited 
to England and such places outside England 
whish have no local Oourt sompetent to 
exereise the power. It follows that these 
petitioners must have a right to such a 
writ and it is a matter of absolute right, 
either from a Court in this counítry, if 
there be one sompetent to grant it, or 
from the Oourt of the King’s Bench sitting 
in London, In our judgment it is fully 
established that this Court has all necessary 
powers and is eompetent to grant the writ. 
That it has such or other similar powers 
in the Presidency Town of Madras is elear 
from section 491, Oriminal Procedure Code, 
But that Oode makes no provision for the 
exercise of that power in the  Mofusel. 
This Court has, however, sueceeded under the 
High Courts of Judisature in India Ast, 
24 & 25 Vic. o 104 and the Lett. rs Pa'ent 
issued thereunder,to all the powers of the 
Supreme Court of Madras; and that Supreme 
Court had by its Charter of 1800, Ars. 8 
given to it the powers over “all the Terri- 
tories whieh now are, or hereafter may 
be, subjeet to, or dependent upon, the 
Government of Madras ‘afore: aid ; and to have 
sueh jurisdistion ard authority as our 
Justises of our Court of King's Bench have, 
and may lawfully exercise, within tbat 
part of Great Britain called England, a8 far 
as eireumstanees will admit,” These words 
give to the Supreme Oourt the right usually - 
exersised by the King’s Bengh in England 
of issuing the writ of kabeas corpus 
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This. was definitely decided in the. ana 
logous ease of Oaleutta, Ameer Khan, In the 
matter of (2), in the able and illuminating 
judgment of Norman, J. &^proved and fol- 
lowed in this Court in Nataroya Iyer, In 
re (3). 

It has been contended on behalf of the 
Crown by Mr. Adam iu his very able argu- 
ment that as the Criminal Procedure Code 
in sections 491 and 456 makes provision 


for the exercise of similar powers in Madras- 


and for the granting of such writs in the 
ease of British subjests in all parts of 
India, it must be taken to have been the 
intention of the Legislature to confine the 
powers of this Court to .such cases, and 
that the power to issue the writ in the 
Mofusstl whieh had been established in Ameer 


Khan, In the matter of (2) must he taken. 


to have been impliedly taken away. 
In our judgment this is sot sound for three 
reasons, In the first place, sestion 491 
merely substitutes or adds for the Presidency 
Towns a different form of procedure lesa 
cumbersome than the granting of the writ 
of habens corpus; while section 456 was 
necessary because in certain parts of India 
there was no High Court established by 
Charter, and as there was no Court in 
this country which could grant & writ of 
habeas corpus even to a Huropean British 
subject in these parts it was thought neces. 
sary to give that power and such power 
was given by that section. 

Sesondly, tbe right whieh had been 
sstablished was a substantive right and it 
aculd bardly have been the intention of 
the Legislature to take that right away 
by making rules of prosedure or giving 
adjective rights for the exercise of similar 
powers, It is the sort of «ase where it 
can be fairly argued that if the Legis. 
lature intended to take away such an 
important right from the subject, it muat 
use plain and unambiguous language Thirdly, 
to adopt such aconstrustion of the @riminal 
Procedure Code would lead to this absurdity, 
namely, that a Huropean unlawfully im. 
prisoned would have the right to obtain the 


writ in this Court while an Indian subjeót 


would bave to go to the King's Bench i in 


(2) 6 B. L. R. 892. 
(8)16 Ind. Cas 755; 36 M. 72; (1012) M. W, N, 
zer $8 M. 142.303, 13 Cr, L. d, 128; 38 M, LOL 
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London for bis remsdy and thera is a 
sound role that where ons possible coa- 
strustion leads to anabsurdity and another 
does not, the latter ia to ba preferred. 

In our judgment, this Court has the 
power to iesue this writ and in this case 
if ip its duty: to do so. 

M, C. P. 


* 


Order accordingly, 


LAHORE HIGH COURT. 
CRIMINAL ÀPPEAL No. 32 or 1920, 
^ February 7, 1920. 
Fresent: —Mr, Justiee Chevis, Aching 
Chief Justice, and Mr, Justice 
Lie Rossignol. 
BHAI KHAN—Convict— APPELLANT 
versus i 
EMPEROR— Bzsroxpr: T. 

Criminal Procedure Code (Act V of 1898), ss, 164, 
364—Incumplete chalan-—Statement of accused, record 
.of, by Magistrate—Section applicable—Confession—In- 
formal procedure, effect of— Dead body, pointing out of. 


If an incomplete chalan is sent up and the evi- 
Gence available is recorded bya Magistrate, the 
statement made by the accused is not.a statement 
made under section 164 of the (‘ode of Criminal 
Procedure but a statement recorded under section 
364 of the Code (p 843, col 1.] 

Where proceedings as to the recording of a con- 
fession are notin conflict with any section of the 
Criminal Procedure Code, the confession of the 
accused person should not be rejected simply on the 
ground of informality of procedure [p. 84t, col 2] 

The mere pointing ont of the dead body by the 
accused would not by itself be sufficient evidence for 
sustaining a conviction for murder, but it would be 
otherwise where the accused fails to explain how he 
came by his knowledge of the place where the body 
lay. [p, 848, col, 1.] 

Appeal from an order of the Sessions Judge, 
Mianwali, dated the 1 th Desember 1919, 

Mr. I. 8. Mackay, for the Appellant, 

Sardar Mehtab singh, S. B., Publis Pross- 


: eutor, for the Respondent, 


JUDGMENT.—Bhai Khan, the appellant 
in this case, bas been senteneed to death 
for the murder of ons Hetam on the night 
of the l4sh Ostober 1919; his case is before 
us on appeal and also in connestion with 
the confirmation of tho gantence of death, 
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The convietion raposes upon the deposi- 
tion of Murammat Sattan, widow of the de. 
sessed He'am, supported bya sonfession made 
to the Committing Magistrate by the appel- 
lant and some other corroborative details, 
the most important of ‘which is the alleged 
dissovery of the oornsa in a karir bush, not 
far from the appsilant’s bhan, or hut, on 
appellant's indication. The story told by 
Musammat Sattau is that Hetam a year or 
so before his murder paid Rs. 740 to her 
first husband who dwelt in another village 
and having secured her divorcs from him 
married her, that same six months before 
the murder she síruek up an intimasy with 
the appellant who had undertaken tokill her 
husband if ehe promisad ti marry him, She 
states that shortly before the murder she 
indoeed her husband Hetam to take her to her 
own village Kuaraddi in the ShahpurDistrist, 
After her husband's departure from Kuraddi 
Bhai Khan came to the villege &nd inter- 
viewed her for a few minntse, bat next 
day returned with Nura Musellz and spent 
the day with her. In the afterncon she 
followed them to Ushbhali to the house of 
Nura and the next morning Bhai Khan 
took her back to Kuraddi wherethey spent 
the day and night together. On the day 
following tbey again went to Uehhali and 
the next day left Uehhali for Wun Bhaehran 
where her husbana’s bhanis situated. Tney 
did not, however, proeeed that evening to 
her husband's but bat in the afternoon 
halted at the bkan of Mahammad Azim 
and had their evening meal there. Musammat 
Sattan stayed ‘there the night bat Baai 
Ehan and Nora wont on and at dawo next 
morning Bhai Khan returned alone and 
told that her husbaad had baen killed by 
him, They then started for Wan Bachran 
bat separated on the road, Bhai Kban going 
to his own hut while she went to her 
husband's. 

By noon of that day, the 15:h of Oatobar, 
the disappearanse of Hetam had given 
cause to the villagers efor, appsehension and 
in the evening a report was made to two 
Sub-Inspeciors who happened to be engaged 
in some investigation at Wan SBachran. 
The Polies Sub Iüspeetor came to the house 
of Hetam that same night and upon elose 
examination Afusammat Sattan stated that 
Nura Musatlg bad murdered her huaband, 
At thatjtime she made no mention of Bhai 
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Khan and next morning took tha Polise to 
a well called Kauri Khuhi, because she saya 
she had learnt from Bhai Kkan that her 
husband's eorpse bad been thrown into 
that well. The Poliee had the well searched 
bus without result, whereupon Musammat 
Sattan admitted Bhai Khan's share in the 
affair and made a further statement that 
they had spent the evening before at the bhan 
of Muhammad Azam whieh appears to be 
some five kos away from Hetam'a bhan., The 
Sub Inspectors proseeded with har to Muham- 
mad Azam’s bkan and in the meantime a third 
Sub-Inspestor proseeded to Bhai Khawa 
bhan whish he loeked up. After some 
dissussion Bhai Khan made a statement 
and took the Polise party to a thick karir 
clamp hundred yards away from his 
hut, where he pointed to the body of the 
deseased Hetam. 

The Polies then presented Bhat Khan 
before a First Class Magistrate, Iqbal Singh, 
on an incomplete chalan. The Magistrate 
after resording the statement of Musammaí 
Sattan as a witness aalled upon the appellant 
for his statement. Thereupon the appellant 
made a statement in which he admitted that he 
and Nura had inveigled the deeased out of his 
hut on the previous evening and had strangled 
him. He added that he had had no eausa of 
enmity with Hetam but that he had done 
the deed solely for the sake of Musammat 
Satían. Nura was tried along with Bhai 
Khan fortbis murder, but the ease agains’ 
him was, at a very .late stage of the 
trial, withdrawn by order of the District 
Magistrate, Consequently, the appeal before 
us doos not eoncern Nare. On the 12th 
November 1919 after the Magistrate had 
taken the remaining evidenca in the case the 
statement of the appellant was again taken 
and he then resiled from his earlier statement, 
alleging that he had made it under Polica 
pressure having been severely beaten 
and that the ease was the result of his 
enmity with Alem Sher of his village. But 
he called for no witpesses in his defense. 
The witnesses regarding the diseovary of the 
body on information supplied by the appellant 
are the Poliae Offieers and witnesses Nos. 7 
and 8 for the prosesution, Alam Sher and 
Ghulam Muhammad, whose evidenee there 
seems to be no reason to reject. Further 
evidence in support of Musammat Sattan's 
story is supplied by; witness No, 11, Muham- 


mad Azam, who deposes that Nara, Bhai 
Khan and Musammat Sattan aame to his 
bhan tha day befors the Polico eame to make 
inquiries, that they had à meal at his house 
and that Musammai Sattan stayed the night 
there and wastaken away by Bhai Khan 
who returned early next morning. He is 
eorroborated by Muhammad Chauchata, P. 
W.No 12: and Raja P. W. No 13 says that 
on that day which he fixes in tha same way 
from the date of the Polica arrival, Bai 
Khan and Musammat Sattan were travelling 
together towards Wan Baehran. 

On behalf of the appellant learned Counsel 
has argued that the witnesses for the 
prosesution are not to be sredited and has 
urged, firatly, that Musimmat Sattan must 
have been under the inflaence of the Police; 
secondly, that the appellant bad no motive 
to murder  Hetam, because on Musammab 
Sattan’s own showing he was able to enjoy 
her favours even though her husband was 
alive. The third point was that as the 
distanae between Muhammad Azam’s bhan 
and Hetam’s hut was about ten miles. it wag 
impossible or at any rate improbable that 
the appellant between the hours of 9 
o'clook in the evening and 5 o'closk next 


morning could have sovered 15 or more 


miles and in addition found time to murder 
Hetam. His last point was that even if 
Bhat Khan pointed out the body thereby 
indisating that he knew where the body lay, 
he was not in aetual exelusiva possession of 
the corpus delicti and, therefore, his astion 
did not raise the presumption of his 
guilt, The reply to these points is as 
follows :— 

Musammat Sattan would eertainly have 
been pressed by the Policato make disclosura 
ia the case. Oa her own showing she is an 
accomplica and itis for this reason that we 
have required sorroborativa evidensa of 
her statement. As for the apoellant’s 
opportunities for enjoying Musamma? Sattan’s 
society in the liferime of her hasband, it 
is obvious that those opportunities would 
come rarely and were attended by & risk 
of surprise 
exist 
It is true that there gs evidenee that Bhai 
Khen has been married but it is also 
on the record that the macri&za has not 
yet been eonsummated, and if Musammat 


Sattan’s evidenee is true, we see no reason’ 


[iog 


whieh objections would not. 
if once Hetam had been removed. . 


- 
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to doubt the inadequacy of tha alleged 
motive, With regard to tha objaction on 
the seore of distanss batwean Muhammad 
Azam's bhan and the ssens of the marder 
it ie very unfortunate that there is no 
aasurate map on the resord showing the exach 
situation of the decaased’s hut with referense 
to the bhan of Muhammad Azam, Bat 
even if we suppose that the appellant had 
to walk ten miles to the scans of murder 
and ten miles back wa find, havisg regard 
to tha fast that the date was the idth 
of Ostobsr, that he bad at least 8 hours 
at his disposal. He is quite a young man 
and was familiar with the eountry that he 
had to traverse, ani we sea nothing 
improbable on the ssore of the dis- 
tano to bs traversed in ths story 
told by Musammat Sattan and also by the 
appellant in his confession to the Commit- 
ting Magistrate. As for the final objection 
we do not say that the mere pointing 
out of the body would bo by itself 
sufficient evidence for sustaining a sonvistion 
for murder :. bnt the appellant bas never 
explained how be same by his knowledge 
of ths place where the body ley, Indeed 
he does notadmit that he pointed out the 
body ; his explanation was that there was 
& general searoh by the  Poliee in the 
jungle and that the body was found by 
nobody in particular in the eourse of that 
search, 

The learned Sessions Judge has disearded 
the entire aonfession made to the Committing 
Magistrate by the appellant on the ground 
that all the formalities presaribed by section 
164, Criminal Prosedure Code, were not 
observed. We, however, do not see tha neses- 
sity for dealing so drastically with tha sonfes- 

‘sion, The confession looks lika truth, and 
the learned Sessions Judge has overlooked 
the fast that the statem2nt was not recorded 
by the Magistrate nodar the provisions of 


sestion 164, Criminal Prosedure Code, We 
do not, propose to dissuss the general 
desirability of sending up  ineomplete 


chalans, but if an ineomplete chalan ia sent up 
and the evidenca available is reaorded by 
Magistrate, the, statement made by the 
aesussd is not & Statement made under 
section 164 of the Code, but a atatement 
recorded under section 464 of the Code, 
The Committing Magistrate seems to hava 
been a gentleman-xoffslittls experiences, for 
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thera are indisations tn hia prosadure that he 
was uncertain whether bis  proesedings 
shonld be under 83ation 164 or under aestion 
804. Baut as his procsedings are in fast not 
in conflict with any séction of tha Cale wa 
coe no reason why the confession of the 
appellant should be rajasted on the ground of 
informality of procsadura. 

To resume then, we find against the appel- 
lant the statement of Musammat Sattan 
whieh is sorroborated in material points and 
moat strongly by the conduet of the appellant 
himaelf in revealing to the Polica the plasa 
where tbe sorpss lay. The motiva for the actis 
patent and we have no doubt that the appel. 
lant has been rightly eonvio:ed of the srime 
with which be was charged, We aonse- 
quently dismiss the appeal and confirm the 
sentense of death. 

B. N, 


Arpeil dismissed, 


MADRAS HIGH COURT. 
Criminal Revision Oasa No. 12 or 1992. 
Ormian Revision Patiriox No, 12 or 1922. 

July 17, 1922, ; 
Present :—Mr. Justise Oldfield, 
and Mr, Justica Ramesam, 

In re MOHIDEBN PAKKiRI MARAKKA. 

: Hd 4 nt) AH 0— PETITIONER, 

ncome Tam Ac II of 1918), s. 40—Penal O 

(Act XLV of 1860), s. 177 — Criminal Procedure Ue 
(Act V of -898), s. 179 — Falee verification in income-tax 
petition, complaint of—Forum, proper—Place where 
return received, Court having jurisdiction over CON. 
petency of, to try offence, i 

The offence of making a false vorification in an 
income-tax petition is legally iriable only by & 
Oourb having jurisdiction over tho "place where tha 
verification was made. The place where tho poti- 
tion was received by the authorities does not 
determine the jurisdiction. [p 844, col. 2 ] 
i perc re, Ed Ind. Cas. 136; 83 M. 630; 16 M 

a 40 AD i a W., N. 894; 15 Or. L. J, H ) 
M. La, J, 175, refe:red to. id 

Peu.ion, wader sestions 425 and 439 of 

the ,Qode of Criminal Procedure, 1898, 
praying the High Court to revise the order, 


* 
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 MOHIDEEN PAKEIBI, In re, 
dated the 5th December 1921, of the 
Court of the Sub Divisional First Glass 


Magistrate, Davakottah Division, in Calendar 
Case No. 97 of 1921. 


FAOTS appear from the judgment. 

Mr. O.S, Vencatachariar (with him Mr, M. S. 
Ramanuia Atyangar), for the Petitioner.—The 
lower Court had no jrrisdistion to entertain 
the eomplaint. Ths offenca under section 40 
of the Income Tax Act must be deemed to 
have been sommitted in the plase where the 
accused verified the petition, that is, Kottai- 
patnam and the Court having jurisdietion 
over that plasa only eould try the ease. The 
petition was no donbb received by the Divi- 
sional Officer in Dsvakottah. But that will not 
give jurisdiotion to the Divisional Magistrate 
of Devakottah. That is nota plaee where 
any consequence of the offence ensued to 
attract the applicability of sestion 179, 
Oriminal Prosedure Code. 

The Public Prosecutor, for the Orown.— 
The lower Court bad jurisdiction on the 
application of sestion 179, Criminal Procedure 
Code. Some sonssquencs must have ensued 
where the verified petition was received. 


ORDER.—We are asked in this revision 
case to interfere with an order passed by 
the First Olass Sub Divisional Magistrate 
of Devakottsh Division dissllowing the 
objection of the petitioner in a eriminal 
BASE. 

The case was instituted on a eompleint 
by the Insome-tax  Àeristant Tahsildar of 
Devakottah, In that somplaint the aseased 
was charged under seetion 177, Indian 
Penal Uode, within tho meaning of sestion 4) 
of the Income Tax Ast VII of 1918. The 
fasts set out are that the assused verified 
a petition, whieh he afterwards presented 
to the Revenue Div sional Officer under 
gestion 21 of the Income Tax Aet, "That 
verifisation was made at Kottaipatnam in 
the Tanjore District, Bat the last sentence 
of the complaiat statesdhat the offénee was 
committed at the plase where the return 
was reoeived by the Revenue Divisional 
Officer, Devakottah, within the lower Court's 
jurisdiction. 

It must be borne in mind that the 
complaint is statedly of an offence, punish- 
able under  sestion 177, Indian Penal 


Qode;, withia the meaning of seetion 40 of - 
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the Insome Tax Aot, Weare, thorefore, 
aonserned with the wording of the latter 
saction and have to deal with it as it 
stands, Sestion 40 of the Insume Tax Ast 
says that if a person makes a statement 
ina verification mentioned in section 17 or 
section 21 (3) whieh is false, and whish 
he either knows or believes to bsfales or 
does not believe to be true, he shall be 
deemed to have eommitted the offences 
deseribed in sestion 177 of the Indian Penal 
Code," , Where then did tha petitioner 
make the statement in his verifieation ? 
According to the complaint he made tt in 
Devakotiah.. The learned Pablic. Prosesu. 
tor, however, has argued that, with referenee 
to seetion 179, Criminal Procadure Code, 
the offense aonatitutsd by the verification 
will be triable, not only where the verifi- 
sation was effected, baut also where any 
eonsequenee thereof ensued, aud that 
some sort of  oonsequenee must bo 
held to have ensusd, where the: verified 
petition was received by the authorities. We 
have not bsen able to.understand from the 
learned Pablie Prosecutor what is the 
exact «onssquenee, to which he refers. For 
the receipt of the petition would in no 
sence be the eonsequense of its verifisation, 
siose the verification would go no way 
towards putting the petition in transit from 
one place tothe other. ín Rambilas, In re 
(1) it was held in effeat that the con- 
sequenes  eontemplated in section 179 
must be an essential part of the offenca 
eharged. That requirement is not falfilled 
in the case before us. It has been suge 
gested that an sb:inundity will be entailed 
by tbe petitioner’s aonstrastion of section 
40, For on that construetion any person 
who verified a petition would be punishable 
even though no use of the petition were 
made andit never left his possession. We 
think that any sueh anomaly is sufficiently 
executed by the raferense to sections 17 and 
21 (3) in section 40. Taking this view we 
must hold that the sharge ean legally be 
tried only by the Court having jurisiio- 
tion over Kottaipatnam, Tanjore Distrist, _ 
the place where the verification of the 
petition took plaoo, o 


(1) 26 Ind. Cas, 136; 38 M. 639; 16 M, L, T. 505; 
(1914) M. W. N, 894; 15 Cr, L. d. 088; 201M., Ludi 175, 
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"We, therefore, direct the lower VUourt 
to return the complaint to the aomplainant 
for presentation to the Court having jariedi- 
—. Von. 


MK. 0. P, 


Petition allowed, 


LAHORE HIGH COURT. 
ORBIMINAL Revisron No. 181 or 1922. 
May 16, 1922. 

Present :—Mr, Justice Brasher. 
KHILINDA RAM SAOHDEV AND OTHERS 
e ACOUSED— PRTITUNERS 
versus 
EMPEROR— RESPONDENT. 

Public Gambling Act (IH of 1807), ss. 8,4, 6— 
Keeping gaming house and being found 4n $t—Jownt 
iríal—Bearch-—Procedure-—Criminal Procedure Code 
(Act V of 1898), a. 103. 


The joint trial of the keeper of a common gaming 
house and of other persons for being found in the 
house is notillegal. [p. 845, col 2.] 

Bhana Mal w. Emperor, 49 Ind, Oas. 779; 6 P. R. 
1919 Cr.; 20 Or. L. J, 219; 49 P, L. R. 1919; 9 P. W, 
R. 1919 Cr, followed. 

A search conducted after the issue of a warrant 
under section * of the Public Gambling Aot is not a 
search under Chapter Vil of the : riminal Procedure 
Code, and section 108 of the Code has therefore, no 
application to such a search, [p. 46, col, 1.] 


Oase reported by the Sessions Judge, Dera 
Ghezi Khan, with his No, 104G of 26th 
. January 1922, 


.  FAOTS.— The Superintendent of the Dera 
-Ghezi Khan Polise having received informs- 
tion that ethe house of Khilinda Ram, 
acoused No. 1 in the ease, whieh is 
situated in the Town of the Dera Ghazi Khan, 
was need aś a common gamirg boure, 
iseusd a warrant under, seation 5 of Aet IL) of 
1567. 
Under the authority of this warrant the 
City Sub-Inspector, assompanied by some 
Police force and one Motan Ram, raided the 
house mentioned in the warrant on the 
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night between Sth and 9th N. v mber 1921; 
and found K'lnda& Ram and 1: others 
present there. Ona search being made in 
the house playing saras, some kaurzs and sash 
eggrrgating to Rs. 100.2 3 were found sand 
all the 12 persons were srrested and sent up 
for trial, aecused No 1 under seetion 3 and 
the rəs under section 4 of the Gambling 
Act. 


GROUNDS.—1$ world appear that the 
joint trial of the keeper of a sommon 
gaming house and of other persons for being 
fonnd in such a house, is illegal, 

It seems also that the search was illegal. 
The provisions of section 108, Criminal 
Prosedure Code, should be followed in all 
searshes as a general provision of law. In 
the present instanoe only one respeatable 
perse n of the vicinity was ealled to witness 
the search. 

For these reasons I forward this ease on 
the Revision Side for orders. 

Aecused No. 1 was released on bail of 
Rs. 500 by order of this Court dated 14th 
danvary 1922. The fines imposed upon 
the rest of the accused have all been 
paid. 

Lala Har Goral, for the Petitioners, 

Babu S. C. Chatierj1, for the Government 
Advocate, for the Respondent. 


ORDER.— The joint trial of Khilinda Ram 
and the other acansed was not illegal, {See 
Bhana Mal v. Emepror (1) ]. 

I am of opinion that the provisions of seetion 
103, Orimiral Proesdure (ote do not apply to 
a Ber raeh eonducied under ses ion 5 of Act III 
of 1867, Under sestion 5, Or minal rroc3sdure 
Code, investigations into offerces under any 
special law areto be made aeeording to the 
provisions of the Oriminal Proeedure Code but 
subjeet to any enastment for the time being 
in foree. Ohapter VII of the Code, whieh 
deals with processes to compel the produs- 
tion of documents and gther moyeable prope 
erty and for the discovery of persons wrong. 
fully sorfined, eontaina three seetions (93, 
£8 and 100) authorisicg the i-ane of a 
seareh wa:raut bs a Court In certain sireum- 
stranger, and a veareh warrant under shig 


(1) 49 Ind, Cag, 779; 6 P, R. 1919 Or; 20Cr. I. T 
219; 49 Pf, L. R. 1918; 9 P. W, R, 1919 Cr, 
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chapter can only ba granted by a Court. 
Seation 103 provides that searches under this 
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Railway servant ~Abuse, whether obstruction—Travell- 
ing without ticket — Removal from carriage, 


chapter shall be eondvoted in the presence” Travelling without a ticket is not one of the oir- 


of two or wore respestable inhabitants of 
tha locality, and under section 165, Criminal 
Procedure Code, this provision applies also to 
searches condusted by the Poliee. 

Sestion 5 of Act III of 1267 pressribas a 
special proeedure which may ba followed 
when a District Magistrate, First Class Magis- 
trate, or Distriet Superintendent of Pol'cs 
reeeives credible information and has reason 
to believe that any house, walled enclosure, 
room or place is used a8 a common gaming 
house. The seetion is to rome extent 
analogous to section 98, Oriminal Prosedure 
Code, but i$ authorizes the issue of a warrant 


to enter and search buildings.and to take’ 


possession of certain artieles when the eir- 
cumstances would not justify the. issue of 
such a warrant under the Oriminal Prosedure 
Code. The warrant, moreover, may be 
issued by the Distries Superintendent of 
Police as well as by a Magistrate. 

A search conducted after the inue of a 
warrant under seetion 5 of Aet IIL of 1867 
is not, therefore, a seareh under Chapter VII 
of the Criminsl Proeedare Code, and sec- 
tion 108, Oriminal Prosedure Code. can have 
no application. In the case of searehes 
under tte Opivm Act the provisions of the 
Oriminal Procedure Code have been  expre-s- 
ly made applicable by section 16, but Aet 
JII of 1867 contains no eorresponding sèc- 
tion. 

I decline to interfere. The  ascused, 
Khilinda Ram, mast surrender to bis bail 
and verve the remainder of bis sentence. 

Z. Ke Order accordingly. . 


Eee 


LAHORE HIGH COURT. 
( KIMINAL Reviston Permios No 1410 or 1621. 
February 17, 1922. 

Fresent:— Mr, Jurtiee Campbell, 
RADHA KISHEN —OCosvicr- 
PETITIONER 
té7sus 


EMPEROR— REsPONDEMTI. l 
Railways Act (IX of 1890), ss, 120, 121—0Obstructing 


cumstances mentioned in section 129 of the Rail. 
ways Áot as justifying rhe removal of a person 
from a Railway carriage by & Railway servant, 


The complainant, a Station Master, removed the 
accused from a Railway carriage us the latter was 
travelling without a ticket. Acoused used abusive 
language towards the Station Master and was con. 
vioted of an offence under section 121 of the Rail. 
ways Act: 

Held, (1) that abuse or insult did not necessarily 
constitute obstruction or impediment toa Railway 
servant in the discharge of his duties, and that there 
was nothing to show that it had done so in this 


OREG: 
12) that, therefore, the accused could not be con- 


vieled of an offence under section 121 of the Hail. 
ways Act, i 
Petition, under sestions 435 and 439, 


Criminal Prosedure Code, for revision of 
an order of the Distriet Magistrate, Attock «t 
Campbellpur, dated the 18th June 1321, 
affirming that of the Magistrate, Firat Olaaa, 
Attock at Oampbellpur, dated the 26th 
January 1921. 

Lala Níam^t Rat, for the Petitioner. . 


JUDGMENT.— The fasts of this sase 
appear to be perfeetly elear. -Oa the 24th 
January 1921 one Radha Kishen and two 
of his employees got into a train at Camp- 
bellpur station without tiekets “jaat as the 
train was about to start. Tha Station 
Master made them get down and Radha 
Kishen used abusive language towards him. 
Radha Kishan has been asonvicted of an 
offence under section 121 of the Indian. 
Hailwsys Act and sentenced to pay a fine 
of Hs, 20. In the first plase, abuse or 
insult does not necessarily sonstitute ob- 
struction or impedimett to a Railway servant 
in the dissharge of his duty, and does 
not appear to have done so in this onse. 
Secondly, it ia doubtful whether tha Station . 
Mester was legally entitled to remove there 
persons from thetrain. Travelling without 
a ticket is not one of the circumstances 
mentioned in sestion 120 of the Aes as 
justifyng removal from a Railway by a Rail. 
way servant, There e*ho evidenee that. 
the persons were travelling without tiekets 
with fraudulent intent. 


‘The eonvietion does not appear to be 
justified by [the  evidenee, I aecept the 
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petition for revision, set aside the convie- 
tion and sentenee and acquit the petitioner, 
The five, if paid, will be refanded. 

Z Ke Petition accepted, 


ALLAHABAD HIGH OOURT. 
Criminal Revision No, 165 or 1922, 
May 3, 1922. 

Fresent : — Mr. Justica Lindsey. 
UMA DUTT MISIR— APPLIGANT 
versus 


EMPEROR— OpPosiTa Party, 
Criminal Procedure Code (Act V of 1898), ss. 107 
bl4-—-Proceedings under s, 614 initiated within 
period of bund—Eapiry of period under bond no bar to 
prosecution. 


Where proceedings under section 514 of the 
Criminal Procedure Code are initiated within the 
period prescribed ina bond furnished under section 
107 of the Code, the expiry of the period before the 
completion of the case is no legal bar to its pro- 
secution under section 514 of the Code. 


Ram Chunder Lalla, In re, 1 C, L. R. 134, dissented 
from 

Emperor v. Raja Ram, 26 A. 202; A. W. N. (1903) 
237, distinguished, 

Oriminal revision from an order of the 
Distriet Magistrate, Bonares, 

Messrs. Safaya Ohandra Mutenjs and Nar- 
madeshwar Prasad Upadhiya, for the Aprli- 
eant, 

Mr. R. Malcomson (Assistant Government 
Advoeste), for the Crown. 

JUDGMENT.—The argament put forward 
in support of this applieation has the merit 
of ingenuity but I do not think it ought to be 
allowed to prevail. 

The proeeedings which are attaeked were 
proeeedingseunder section 514 of the Code of 
Criminal Procedure. The applieant, Uma 
Dat Misser, war, by an order passed on 
the 14th of Marsh 1921, bound over to keep 
the peace fora perjod of one year. In or 
about the month of July, certain fasts 
transpired which led to its being 
believed that Uma Dat had been guilty of 
a breaeh of the eonditions of the bond, and 
as a result of this information, proecedings 
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were initiated against him under seetion 
514. There can be no donbt that these 
proseedings were taken within the period 
provided by the bond. For one reason or 
another it became neserBary to transfer the 
proseedings under sestion 514 from the Court 
in whieb they were taken, It was held by this 
Court tbat: those proeeedings could only 
properly bs taken in the Oourt of the District 
Magistrate of Benares and notin the Court 
of the Joint Magistrate who had taken up 
the case under section 514. An order was 
gesordingly parsed directing the Distriet 
Magistrate of Benares to take the proseedinga 
on to his own file, Instead of somplying 
with this Court's order, the learned Diatrist 
Magistrate made over the case to a Subordi- 
nate Magistrate, Mr. Gada Husain. Farther 
spplisation was made to this Court whieh 
resulted in the proceedings taken in Mr. 
Gada Husain's Court being set aside as being 
without jurisdietion and the learned Distriet 
Magistrate was direeted to hold an enquiry de 
novo. 

By the time all this happened, the period 
of one year limited by the bond had 
expired, end it is now contended that 
inasmnoh as the period bas lapsed, no 
proseed'ngs under section 514 ara possible, I 
have basn referred to a case in Ram Ohunder 
Lalla, Inve (1), which had elready been 
dissented from by & Divisional Beneh of the 
Allahabad High Coart in Emperor v. Raja 
Raw (2), of the Calcutta High Court in whish 
it was ‘held that where no proseedings under 
sestion 514 were taken by a Magistrate within 
the period limited by the bond, no setion 
eould be taken under this section after tha 
term of the bond hadezpired, This, how- 
ever, is a different ease. There ean bo no 
doubt. that action waa taken within the 
period laid down in the bond and that the 
only reason why the sane did not reaeh the 
stage of completion was that the learnsd 
District Magistrate had made a mistake in 
transferring the ease from his own file to the 
Court of a Subordinate’ Magistrste, It was 
illegality in the procedure of the 
D.strist Magistrate which led to all the delay. 
As I understand the position, the learned 
Disiriot Magistrate is now only carrying on 
the proceedings which were initiated within 


(1) 1 C. L. R, 184. 
(2) 26. A. 202; A. W, N. (1908) 237. 
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the period of one year from the date of the 
bond, namely, the 14th of Mareh 1921. In 
other words, the order of this Court was 
to direct the Magistrate to taka up tha 
ease atthe stage where he paseed the illeg.l1 
order and to continue the proceedings 
therefrom, I hold that there is no legal 
bar to tho prosseution' of this case under 
section 514, and 1 dismiss the arplisation 
gosordingly. 
N. K. 
Applicition dismissed. 


LAHORE HIGH COURT. 
ORIMINAL Revision PuTITIon No 1614 or 1921, 
February 18, 1922. 

Present :—Mr.  Justiee Abdol Qadir. 
MUHAMMAD ALI AND CTHER3— 
PErrTIONERS 

. verus 


EMPEROR— RESPONDENT. 
€ Public Gambling Act (III of 1867), s. 13— Public 
place— Blind, alley removed from highway. 


A blind alley approachable by a circuitous lane 
and at a considerable distance from a highway is 
not a “public place" within the meaning of section 
18 of the Public Gambling Act. 

Moula v. Emperor, .56 Ind. Cas, 672; 104 P.L. R. 
1920, 21 Or, L. J. 512, Badr-ud-dim v. Emperor, 57 
Ind. Cas. 931; 21 Cr. L. J, 621, relied upon. 

Petition, under section 439, Criminal 
Prosedure Code, for revision of an order of the 
Additional Distriet Magistrate, Lahore, dated 
the 9th December 1921, modifiying that of a 
Bensh of the Honorary Magistrates dated 
81st October 1921, 

Mr. Q. J. Mackay, for the Petitioner, 

JUDGMBNT,—TIhis is a petition for 
revision of the order of the Additional 
Distriet Magistrate, Lahore dated the 9:h 
. Decambər 1921, upholding the  eonvia- 
{ions of a number of persons for an 
offenee under sestidn 13 of ths Gambiing 
Act, IIL of 1867, The Tr-al Vourt found 
that the four petitioners and their companions 
hai been surprised by tne Police wile they 
were gambling in a publie plase and that 
eards and dice, eta., were foand on the spot 
and soma money was recovered from each 
ofthe me». The petitioners were sontansed 
to one month’s rigorous imprisonment each 
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as they had bean previonsly aonv:cted of 
gambling and therest to 15 days! rigorous 
imprisonment each, 

On appeal the sentenses of the four men 
were reduzol to 15 days’ rigorous imprison- 
ment each and the remaining six mon wers 
given a eentorce of a fine of Hs.10 eaeh 
irstead of the sentence of imprisonment 
awarded by the Trial Court and were ordered 
to undergo 10 days’ rigorous imprisonment 
in defarls cf payment of fine, 

Mr. Maskay, who appears for the peti. 


.lioners in this Court, had raised various 


questions in his grounds for revision 
relating to the findings of the Courts below 
but be has now rightly eonfined his ease 
to a point of law. He eontends that the 
plaee where the petitioners were found 
gambling is not a "publie place” and that, 
therefore, the petitioners shonld not have 
been oonvieted of gambling in a publie place. 
Referense toa planof thespot shows that: 
the place in question is removed a. eonsider- 
able distance from the Napier Road and 
in order to get to if one has to pass through 
a circuitous lane before one gets to a blind 
slley where the petitioners were seen sitting. 
Referenos is made to two decisions of this 
Court, where & publie plase, for the 
purposes of sestion 13 of the Gambling 
Act, is defiued. In Moula v Emperor (L) 
[Oriminal Reference No. 615 of 1920 pob. 
hshed as 56 Ind. Oas. 672] it is laid. 
down that “whera the aeaused were 
found gambling at a plase near a publis 
street and exposed to publie view but 
which was not part of the publie street 
they sould not be conwiated of gambling in. 
a publis. The same view was exorcssed in 
Oriminal Revision No. 793 of 1920 [ Badr ud- 
din v. Emperor (2)] where sertain persons 
were found gambling “ near the water tank 
within the premises of Railway Station” and 
it was held that the plaee was not a publie 
pl.se under sestion 18 of the Gambling 
Ast, I think the present ease jp parallel to 
the above mentioned cases and tha desi. 
gions referred to above mast be folio wed. 

I aesept this revision, and, setting aside 
the eonvietions of tha .D3tibionees, asqiit 
them. : 

Z. Ke Reviston accepted, 


(1) 56 Ind. Cas. 672; 104 P, L. R. 1920; 21 CNL. 
d. 512, 
(2) 67 Ind, Cas, 931; 211r, In J, 691. 
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LAHORE HIGH COURT, 

FULL BENCH. 

MIKO GLLANEOUS Civic APPEAL No, 89 
. or 1919. 
Marsh 22, 1922, 

. Present :—Sir Shadi Lal, Kr, Chief Justioe, 
Mr. Justica Abinl Raoof and 
Mr. Justiee Martineau. 
Musammat UM RI —DzrENDANT— ÁÀPPZLLANT 
versus 
SHAH MOHAMMAD —PLAINTIEE — 
RESPONDENT., 


Civil Procedure Code (Act V of 1908), O. XLI, r. 
23,0. XLIII, v. 1 (41—Remand, order of —Appeal, 
when lies — Appeal, second, when competent —Punjab 
Courts Act (VI of 1918), ss. 41, 42. 


An appeal from an order of an Appellate Court 
remanding a case under O. XLI, r. 28, Civil Pro- 
cedure Gode, lies in all cases except those in which 
absolutely no right of second appeal against an 
appellate decree is given in the body of the Code or 
by any other law. [p. 853, col. 1.] 

Faiz Ahmad v. Badar Din, II Ind. Cas. 315; 60 P, R. 
rid P.W. R. 1911; 210 P, L. R, 1911, over- 
ruled, 


Sawan Singh v. Mothu, 23 Ind. Cas. 817; 85 P, R, 


1914; 162 P. W, K. 1914; 120 P. W. R. 1914, discussed, : 


Fati v. Gaddi, 20 Ind. Cas, 788; 158 P. W. R. 1918; 
279 P. L, R. 19.8, approved, 


In order to determine whether an order of remand 
is appealable or not, the test is, suppose, the Court 
instead of making an order of remand passed a 
decree on. the strength of the adjudication oon. 
stituting the order of remand, would there be a 
second appeal from that deorae? If a second appeal 
would lie from the deoree, then the order ot remand 
is appealable, otherwise not. [ p. 854, col. 1.] 


Per Martineau, J —The competency of a second 
appeal is not dependent on the question whether 
the decision of the lower Appellate Court is based 
on a finding of fact or on a finding of law, for even 
when the decision is based on a finding of fact a 


second appeal will lie on one of the grounds men.’ 


tioned in section 41 (1) (bs and c) of the Punjab 
Courts Act. Whether ornot a second appeal lies 
depends on the nature and value of the suit, a 
second appeal being barred by section 42 (2) only 
ina suib of the nature cognizable by a Court of 
Small Causes where the amount or value of the 
subject-matter of the suit does nob exceed Rs. 6U0. 


Section 42 (1) merely restricts the grounds on which - 


a second appeal can be entertained to those men- 
tioned in section 41, [p, 854, col. 2.] 


Miseellaneous s$cond appeal from an order 
: of the District Judge, Lyallpur, dated tha 
20th Desember 1918, reversing that of the 
Munsif, First Olass, Liyallpur, dated the 10th 
une 1918, 
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ORDER OF REFERENOE TO A FULL 
BENOH. 

MARTINEAU AND ABDUL Raoor, JJ.— (May 
21, 1921.)—Shah Muhammad obtained a 
desree for restitution of conjugal rights against 
his wife, Musammat Umri, In the exesu- 
tion proseedings the latter pleaded that she 
had become a Christian, and that, therefore, in 
acsordance with the Muhammadan Law, the 
marriage with the decres-holder was dissolved 
and the deoree eould not be exesuted. After 
taking evidensethe Munsif found that the 
judgment-debtor had smbrased Christianity, 
and dismissed the application for exesution. 
On appeal by the decrse-holder the Distriet 
Judgs, baing of opinion that the enquiry 
made by the Executing Couct was not 
suffisiontly fall, set asida the order ani 
remanded the cise under O. XLI, r. 
23, Oivil Prosedars Oole, for decisioa on 
the merits, observiag that what had to ba 
decided was whether Musamma! Umri had 
embraead Christianity, oz whether her 
conversion was & fraudulent and colourasble 
one, Musammat Umri has appealed to this 
Oourt from the order of remand. 

Mr. Oartsl, ou behalf of the respondent, 
takes the preliminery objestion that the 
appesl-does not lie, relying on Fatz Ah nad v. 
Badar Din (1). 

QO. XLII, r. 1 (s), Civil Proesdura 
Ovde, allows an appeal from an order under 
O. XLI, r. 23, remauding a sasa whers 
an appsal would lia from the deerese 
of the Appellate Court. The qaestion in 
what eases an appeal lies from sueh a deeroo 
ia to bs determined by the provisions of the 
Panjab Courts Act. 

Tha ruling Fais Ahmad v. Badar Din 
(1) has osasel to have any application, as 
that cx88 was decided when the old Panjab 
Courts Aet XVII of 1834, as amended by 
Act XXV of 1839, was ia forse, and the 
law, contained ia thosa Acts oa the subjest 
of appeal: from Appellate desrees was entirely 
changed by the enastmaat of Punyah Acs I of 
1212, 

After tha passing of E I of 1912, 
which sontains the same provisions as ilie 
later Aet ILI of 1914 in regard to appeals 
from appellate desress it was held in 


(1) U1 Ind. Cas. 315; $2 P.R. 1011; 87 P, W. R. 
1311; 210 P, E. BR. 1011. 
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Sawan Singh v. Mothw (2) that there could 
be no appeal from a Divisional Jadge’s 
order of remand under O. XLI, r. 23 
Civil Procedure Code, if that order was 
based on a finding of fast only, but that 
an appeal was sompetent if the preliminary 
point on whish the decision of tho First 
Court was reversed involved a question of 
law, whieh would allow of a seeond 
appeal if the order appealed from were a 
deorea. 

With all deferense, we venture to doubt 
the eorreetness of this desision, and we 
think that the error consists in eonfusiug 
the question whether an appeal lies from 
an appellate deeree with the question as to 
the grounds on whieh an appeal will lie. 
The sompetensy of a sssond appeal is nob 
_dependent on the question whether the 
decision of the lower Appellate Oourt 
is based on a finding of fact. or on a 
finding of law, for evan when the desision 
is based on a finding of fact a second 
appeal will lie on one of the grounds 
mentioned in sestion 41 (1) (b) and (c) of the 
Panjab Courts Act, A second appeal is 
prohibited by that Aet only in 8 case of the 
nature mentioned in section 42 (2), viz , a suit 
of the nature cognizable by a Court of 
Small Causes, when the amount or value 
of the subject-matter of the suit does not 
exceed Rs. 500. Sestion 42 (1) does not 
bar a second appeal in other sases, but 
only restricts the grounds of the appeal, 
providing that no second appeal shall lie 
exeept on the ground mentioned in section 41, 

Further, the rule laid down in Sawam 
Singh v. Mothu (2) does not provide for a 
case like the present in whieh the Appellate 


Court has passed an order of remand 
without having reversed the desision 


of the First Court on a preliminary point, 
The words” where an appeal would lie 
from the desrea of the Appellate Court, " 
' which are oeontained in O. XLIII, r. 1 
(u) of the Civil Procedure Code of 1908, 
did not find a place in the  eorresponding 
gestion, viz., Seation $88 (28) of the old 
Code, and it was held in a series of cases, 
viz., Collector of Binor v, Jafar Ali Khan (3), 
Mahadev Narsing v. Ragho Keshav (4), Kirte 


(2) 28 Ind. Cas, 817; 86 P. R.[1914; 162 P, L. R. 
1914; 120 P. W, R. 1914, 

(3) 8 A. 18; 2 Ind. Dec. (N. 8.) 4. 
A9 7 B. 292; 4 Ind. Dec. (N. s.) 197, 
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Mohaldar v, Ramjan Mohaldar (5), Ohinna- 
gambi Gounden v. Ohinnana Gounien (6) 
and Aganth Mahto v. Khajih Aliullah (7), 
that section 588 (26), Civil Prosedure Code, 
(corresponding to ssetion 42 (2) of the 
present Panjab Oourts Act) was not. 
sontrolled by sestion 586 and thatan order 
of remand passed on an appeal from a 
decree ina suit of the nature described in 
section 586 was, therefore, appealable. It 
seems probable that it was simply for the 
purpose of excluding an appeal from au 
order of remand in eases of that dessription 
that the words “ where an appeal would lie 
from the deeree of the Appellate Court" 
were added in O, XLII, r. 1 (u) of the Civil 
Prosedure Code of 1908. 

The view, therefore, which we are iuelined 
to tale is, that every order of remand passed 
under O. XLI, r. 23, Civil Proosdure Code, 
is appealable exaept when it is made in appeal 
in a sait of the nature mentioned in s»etion 42 
(2) of the Punjab Oourts Act, or in any 
other sass in whish an appeal from the 
appellate decree would not bs allowed by 
law. As a different view has baen taken in 
Sawan Sings v. Methu (2) we think that the 
point should be determined by a Fall Baneh. 

We aesordingly refer the following ques- 
tion toa Fall Beneh :— 

When does au appeal lie from an order. 
of an Appellate Court remanding s case 
under O, XLI, r. 23 Civil Procedure Vode, 





Dr. Nand Dul, for the Appellant. 

Mesers. Oerle! and D. O. -Rallt, for the 
Respondent. 

ORDER OF THE FULL BENOH. 

ABDUL Kaoor, J. (February 2), 1922). —Thig 
is a reference to a Full Benah which has bean 
made under the following eircumstances : — 

Shah Muhammad, respondent, came into 
Court on the allegation that Musammaé 
Umri was his wife and elaimed restitution 
of sonjagal rights. Khan Muhammad Sher. 
Nawab Khan, Maunsif of Lysllpnr, held 
that Musammat Umri had embrafed Chris. 
tainify and under the Muhammadan Law 
the marriage had been dissolved, The 
prayer for restitution of conjugal rights 
aceordingly was disallowed 


(5) 10 C, 623; b Shome IL, R. 169; 6 Ind, Dec, 

(x. 8.) 350. i 
(6) 19 M, 891; 6 Ind. Dec, ( N. 8.) 978, 
(7) 110. W, N. 862, 
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Shah Muhammad appealed to the Court 
of the Distriet Judge and urged that the 
alleged eonversion was colourable and not 
genuine, The learned Distriet Judge ascept- 
ed the appeal and, holding that the real 
issue had not been tried by the First Court, 
remanded the case for re-trial under O. XLI, 
r. 20, Civil Procedure Code, suggesting the 
following points to be decided in the 
(A80 :— 

(1) Has Musan mat Umri embrased Ohria- 
tianity and has her marriage with the 
appellant, therefore, become dissolved ? and 

(2) Is her sonversion a fraudulent and 
' @ solourable one and, therefore, she is still 
the wife cf the appellant ? 

Against this order of remand an appeal 
was preferred to this Court and registered 
as QOivil Miscellaneous Appeal No. 89 of 
1919. When the appeal came up for hear- 
ing before a Single Judge a prelimiuary 
objestion was taken to its sompeteney on 
the basis of the ruling in Fais Ahmad 
v. Badar Din (1). Owing to the importanes 
of the question raised the appeal was referred 
to a Division Beneh for desisios, Before 
the Division Bench the question was discussed 
at some length and relianse was plaeed 
on the ruling in Sawan Singh v. Mothu 
(2), in addition to the ons already referred 
io, Ths Division Berch in its turn thought 
that the question raised was of suffieient 
importanee to be referred toa Full Bench 
for deeision. Aseordingly the following 
question was referred and has come up for 
decision before us ;— 

When does an appeal lie from an order 
of an Appellate Court remanding a case under 
O. XLI, r. 23, Civil Prosedure Code ? 

The terms of the reference are somewhat 
wide in their seope but the argument 
addressed to us requires an answer to a 
mush narrower question. The argument put 
forward by Mr. Oertel, Counsel for the 
respondent, in support of the prelimivary 
objestion ig as follows :— 

(1) That under O. XLII m 1, 
elause (u) an appeal from an order under 
r, 23, O. XLI, remanding a case would 
lie only where an appeal would lie from 
the deeree of the Appellate Court; 

(2) that as provided in section 101 of 
fhe Code no second appeal shall lie exoept 
on the grounds mentioned in section 100, 
Civil Prosedure Code; 
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(3) that under] seation 100 an appeal 
can lie to the High Court on any of the 
following grounds only :— 

(a) the decision being eontrary to law 
or to some usage baying the foree of law; 

(b) the decision having failed to determine 
some material issue of law or usage having 
the forae of law ; 

(c) a substantial error or defect in the 
prosedure provided by this Code or by any 
other law for the time being in foree, whieh 
may possibly hava produeed error or defost 
in the desision of the cass upon the merits ; 

(4) that no second appeal would lie 
on findings of fast ; 

(5) that it is impossible to say whether 
the decree whish might have been passed 
by the Distriot Judge, had he not remanded 
the sase, would hava been open to objection 
on any of the grounds montionsd in section 
100, and that ib was quite possible that 
the desision of the Appallats Court might 
have been based on findings of fast; . 

(6) That applying in this ease the rule 
laid down in Fais Ahmad vw, Badar 
Din (1) and Sawan Singh v.  Mothu 
(2), the present appeal from the order of 
remand does not lie under O, XLIII, r, 1 
clause (x), 

The decision in Sawan Singh v. Mothu 
(2) does nob support the sontention of 
the learned Counsel, So far as I am able 
to understand the judgments of the two 
learned Judges of the Division Bench, 
they held that orders of remand sau be 
appealed against on exastly the same ground 
on which the appellate decree cin be 
challenged in sesond appeal, Mr, Justice 
Chevis observed that: “I bclieve it is intended 
to pul sach orders on oxastly the sams 
footing as appellate deerees, and to make 
them appealable on precisely the sama 
grounds.” Mr. Justices Shah Din made the 
following pertinent remark on the subject 
at page 306* of the report : — 

“Suppose the deesision of the First Court 
was one dismissing tke suit om the ground 
that it was barred by limitation (assuming 
that the question of limitation desidad 
wasa pure question of law) or on the ground 
that the matter in dispute was res iudicata 
between the parties, and suppose that on 
appeal tha, Divisional Judge were to hold 
that the suit was not barred by the law 
" XPageofP,R.19]4—[Ed, | ^ 
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of limitation or by the rule of res judicat: 
and were to remand the case fora fresh 
decision on the merits, under QO, XLII, 
r. 1 (u), Oivil Procedure Code, an eppsal 
would, in my opinion, lie to this Court 
from the order of remand, inasmush as 
an appeal would lis if the order of remand, 
whieh involved the desision of questions 
of law, were treated as a deeree finally 
disposing of the suit; although after the 
remand the First Conrt might dispose of 
the suit only on facts, in which ease, on an 
appeal being preferred to it, the 
Appellate Court would also have to record 
findings of faet only and dispose of the 
appeal on that basis, From the ‘final 
deeree! of the Appellate Court, based aa it 
would be only on findings of faet there 
would bə no appeal to this Court; and yet 
in the view that I taka of r, 1 (u) 
of O. XLIII, Civil Prosedure Code, an 
appeal would lie to this Court from the 
Appellate Oourt’s order of remand besause 
the preliminary point involved questions 
of law and the desision on ib would be 
open io sesond appeal ifthe order appealed 


from were & decree and nota mere 
order.” 


The desision in Fatz Ahmad v. Badar 
Din (1) appears to be in sonflict with 
this opinion. In this case the Court of 
first instanve had dismissed the suit holding 
it to be barred by time, ard the learned 
Divisional Judge on appeal had held that 
the suit was within tims and had remanded 
itunder O, All, r. 23, Civil Procadare 
Oode. The learned Judges of the Obief 
Court held, "that as it was impossible to 
say whether the decree whieh might have 
been passsd by the Divisional Judge, had 
he not remanded the ease, would have 
varied or reversed otherwise than as to 
costs the deeree of the Court below and 
whether a further appeal would lie or not 
from the Divieional Judge's decree no appeal 
lay under O. XLILI, vr. 1 (wu) of the 
Civil Procedure Code, against the orders 
of remand.” lf the question of limi. 
tation decided by the Divisional Judge 
was a question of law an appeal from 
the order of remand in the, ease was 
sompetent according to the ruling of the 


oo Judges in Sawan Singh: wv, Mothu 
(2). 


t 
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la my opinion this rule waa correotly 
laid down and the decision in Fais Ahmad 
v. Badar Din (1) os&nnot ba accepted as 
laying down the eorreet law. It must, 
however, be observed that Mr, Justice 
Shah Din, while eonsidering elauss (u) of 
r, 1, O., XLIII, never intended to lay down 
a general rule governing all cases, a3 18 
manifest from the following remark in his 
judgment : ; 

"The right eonstruction of the words 
‘where an appeal would lie from the deeres 
of the Appellate Court’ as used in alauso 
(u) of r. 1 of the Order under consideration 
appears to me to bea matter of some © 
difficulty, and it is not easy to lay down 
a rule which would govern all sonesivable 
cases falling within the purview of the clausa 
in question." Upon almost all the points 
in the case there was a general agreement 
between the two learned Judges who decided 
the ease reported as Sawan Singh v. Mothu 
(2). The only difference of opinion was 
on the question ` whether an appeal from 
an order of remand dealing witha question 
of custom would lie at all. Mr. Justice 
Ohevis being of opinjon that as an appeal 
lay from the appellate decree on a certificate 
go an appeal would lie from an order of 
remand if a certificate were produced. Mr. 
Justica. Shah Din, on the other hand, was 
of opinion that as section 40 (3) of the 
Punjab Courts Act did not in terms apply 
to such an appeal the party aggrieved by 
the order of remand could not slaim the 
right under the said seotion to apply to the 
Appellate Court for a certificate on & point i 
of gustom involved in the preliminary point, 
and ax the Appellate Court had not, by neces- 
sary implication, the power to graut a carti- 
Soate to sush an applicant, it would bs per- 
fectly within its right in dedlining to adjudi- 
eate npon the application submitted toit. 
From this cireumstance he came to the son- 
clusion that no appeal lay to the Ohief Court 
from the Divisional Judge's order of remand, 
because it sould not bə foun definitely 
that an appeal would lie from the deorea 
of the Divisional Judge. Speaking for 
myself, this was too narrow & view to 
take, The objest of the Legislature, by 
enacting sub-section (3) of sestion 41 of 
the Punjab Courts Ast, was to make an 
exseption; in matters of second appeal 
regarding a question of custom or usage 
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of sufficient importanes, and to allow an 
appeal on evidenee also. To hold that 
the right of questioning a desision on 
eustom exista in appeals from desrees and 
does not exist in appeals from orders of 
remand would create an anomaly. Ag 
rightly held by both the learned Judges, 
it was intended by the Legislature to put 
orders of remaod on exactly the same 
footing as appellate decrees and to make 
them appealable on precisely tha same 
grounds, If a mistake in deciding the 
question of eustom oan ba sorrected in an 
appeal from an appellate decree it- is 
reasonable to hold that it can and ought 
to bs correated in an appeal from an order 
of remand also, 

Exastly the same question whieh is 
urged in the present cass was raised in 
hati v.. Gaddi (8) and my learned 
brother Mr. Jnustise Seott-Smith was 
asked to extend the principle enun. 
eiated in Fate Ahmad v. Balar Din 
(1) to the case before him, bat he refused 
to do so, for the reasons stated in his 
judgment. I entirely agree in theinterpre- 
tation put by my learned brother on clause 
(u) of r, 1, O XLI, Civil Prosedure Code, 

My answer to the question put in the 
referense to the Full Beneh is that an 
appeal from an order of an Appallate Court 
remanding a case under O. XLI, r, 
23, does lie in all eases excapt those in 
whish absolutely no right of sesond appeal 
against the appellate desres is given in the 
“body of the Oode or by any other law. 

SHAD1 Lat, O. J.—The faets relevant to 
the question submitted for sonsideration 
are set out in the judgment of Mr. Justice 
Abdul Haoof, and I agree with him in 
holding that the preliminary objestion that 
no appeal lies from the order of. remand 
is wholly untenable and must be overruled. 
I eonsider that the legislature by using 
the words “where an appeal would lie from 
the decree of the Appellate Oourt” in elause 
(wu) of O. XLHI, r. 1, Civil Prosedure 
Code, intended to make it elear that the 
law does not allow an appeal from every 
‘order of remand badar -r. 28 of OQ. 
ALI, but that the order of remand ia 


| (8) 20 Ind. Cas. 788; 158 P. W.R, 1913; 279 P. L. 
R. 1913, 
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appealable only in those eases in whieh 
there would be a second appeal from the 
decrae whieh the Appellate Court would have 
passed, if, instead of reminding the ease 
for ra.deeision, it had decided the whole 
ease itself, 

It will be observed that sestion 588 (28) 
of the Oode of Civil Prosadure, 1882, gave 
a right of appeal from every order of 
remand  irrespectiva of the nature and 
value of the suit in which the order was 
made, and if was consequently held that 
an order remanding a suit of the nature 
cognisable by a Court of Small Causes was 
appealable, even though the amount or value 
of the subjeet-matter of tbe suit did not 
excesd Rs. 500. While sestion 586 of the 
old Code (eorresponding to section 102 of 
the present Code) expressly enacted that 
no sesond appeal lay from an appellate 
deeree passed in a suit of small sansa 
nature not exeeeding Rs, 500 in value, there 
was no auch restristion on the right of 
appeal from an order of remand. It was 
obviously anomalous that an adjudication, 
4. gẹ & desision on a question of limitation, 
which was not appealable if it formed 
part of a decree, should bs open to appeal 
to the High Court if it wan ineorporated 
Indeed, it was 
held in some cases that a person appealing 
from an order of remand was not sonfined 
to the grounds enumerated in section 584 
(section 100 of the present Code) on which 
a seeond appeal could be entertained, but 
eould impeach the order of remand even 
on a question of fact, 

To remove the anomaly pointed ont 
above, the Legislature has now restricted 
the right of appeal from an order of 
remand by providing in O. XLIII, 
r. 1 (u) of the Code of Civil Proosdure 
1:08, that | an appeal lies only in cagaa 
in whieh, "en appeal would lie from the 
desree of the Appellate Oourt.” It seems 
to me that the frambrs of the Oode 
intended to plase the right of appeal from 
an order of remand on the same footing 
as the right of appeal from an appellate 
decree, 

I cannot accept the argument urged on 
behalf of the respondent that no appeal 
from an order of remand is allowed unless 
it can be predieated with certainty that 


. the appellate desree, which may ultimately 
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ke passed in the ease, would be open to 
ore of tke objeetions enumerated in seetion 
100 and would not be eoncluded by a 
finding of fact. If this sontention were 
slowed, 1 sannot imagine a single case 
in whieh there would be sn appeal from 
an order of remand because it is possible 
to conterd in every sare that the deeree 
of the Appellate Court might proseed 
solely on a finding of fact and might not 
involve any cf the questions mentioned in 
seetion 100 of the Code. In that case 
there could never be an appeal from an 
order wade onder r. 23 of O. XLI, 
and clavse (u) of O. XLII, r. 1, 
wovld: be wholly meaningless. 

I cannot give effee toa eontention which 
would lead to sueh a manifest absurdity, 
and I have no hesitation in holdirg that 
the interpretation whieh the learned Counsel 
for the respondent seeks to plase upon the 
words quoted above, is wholly wrong, The 
objest of the Legislature clearly was to 
assimilate the rigbt of appeal from an 
order of remand to the right of appeal 
from an appellate deeree by imposing upon 
the former right the same restrictions as 
are applisable to the right of second appeal. 

In order to determine whether an order 
of remand is appealable or not the test, 
in my opinion, is thie:—Suppose, the Court 
instead of making an order of remand 
razred a decree on the strength oí the 
adjudication constituting the order of remand, 
would there be a second appeal from that 
deereef? If a second appesl would lie from 
the decree, then the order of remand is 
appealable otherwice not. This is my answer 
to the question referred to the Full Beneh. 
The ease must now go baok to the Divieional 
Bench. 

MARTINEAU, J.I eoncur with the learned 
Chief Justise and have only to add a few 
remaiks with regard to the rule Jaid down 
in Sawan Singh v, Mothu (2), with whish I 
am {unable to agree. It was there held 
ibat there sould be no appeal: from an order 
of remand under O: XLI, r. 23, 
Civil Prccedure Code, if the order was 
based on a finding of fact orly, bnt that 
an appeal was competent if the preliminary 
point on whieh the desision of the first 
Court was reversed involved & question of 
law which would allow ofa second sppeal 
if the crder sprealed from were a deeree, 
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As pointed ont in the order of referencas 
to a Full Beneh the error in that desision 


 eonsisted in confusing the question whether 


an appeal lies from an appellate decrea 
with the qeustion as to the grounds on 
whieh an appeal will lie. The oompeteney 
of a sesond appeal is not dependent on 
the question whether the decision of the 
lower Appellate Court is based ona finding . 
of fast or on a finding of law, for even 
when the desision is based on a finding 
of faet a second appeal will lie on one of 
the grounds mentiored in sestion 41 (1) 
(b) and (c) of the Punjab Courts Aet. 
Whether or not a second appeal lies depends 
on ihe nature and value of tho suit, & 
second appeal being barred by section 42 
(2) only in a suit of the nature eognizable 
by a Court of Small Causes where the 
amount or value of the subject-matter of 
the anit does not exceed Rs. 500. Seetion 
42 (1) merely restriets ‘tha grounds on 
whioh a second appeal ean be entertained 
to those mentioned in sestion 41. 


2, K, Oase sent back, 


ALLAHABAD HIGH COURT. 
Lerters Patent ÁPPEAL No, 34 or 1921, 
May 25, 1922. 

Present :—Sir Grimwood Meare, KT., Ohief 
Justice, and Mr, Justiee Ryves. 
MAZHAR ALI KHAN-—Dzosza-Horpsg 
Å PPELLART 
teraus 
MAHFUZ HASAN-—JUDGMENT. DEBTOR— 
RESPONDENT. 


Pensiona Act (XXIII of 1871), 8. 7— Pension, attache 
ment of—Facts showing attachability. be set out, 


Ordinarily a pension is not attachable for sale, 
Where a decree-holder wishes to attach and sella 
pension, and his case ia that the pension belongs to that 
clasa which is referred to in section 7 of Act XXIII 
of 1871, itis his duty to set out the facts and prova 
his case by appropriate proof. 

Letters Patent Appeal against the judgment 
of Mr, Justice Walsh, reported as 62 Ind. Cas, 
273, reversing a decree of the Additional 
Subordinate Judge, Moradabad, dated 30th 
March 1920, 
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Mr. Mohan Lal Sandal, fov the Appellant. 

Mr, Basa Als, for the Respondent. 

JUDGMENT,—-Às we are in agreement 
with the findings of fact and the 
proposition of law enunciated by Mr. 
Justice Walsh*, we ean dismiss this appeal 
with very few words. The desree holder 
wished to attash and sell & pension. It 
was his duty, if his ease was that the 
pension belonged to that elass whieh are 
referred to in cestion 7 of Aat XXIIT of 1871 
to set out the fasts and to prove his 
ease. He did not do so. No body, even 
to-day, knows whether the pension was 
granted prior to the Aet of 1871 or sub- 
sequent to it, Nevertheless, it bas been 
argued here very strennously that the 
exesutions-sreditor did all that was neses- 
sary and that he is entitled to attaeh and 
sell the pension. He has not proved 
any right to attash and sell the pension. 
There is no reason to infer that it was 
granted before 1871 nor is there any reason 
to infer that it was granted after 1871, 
The matter is entirely open. A pension 
ordinarily is not attashable for sale. If 
the desree-holder wanted to bring this 
within the exeeption and show that this 
individual] pension happened to be attashable 
for sale, he should have done so by 
appropriate proof. This appeal, therefore, 
fails and is dismissed with eosts and fees 
on the higher seale, 


W. G A. 1 Apreal dismissed, 
*See 62 Ind. Cas, 278—[ Ed. ] 





NAGPUR JUDIOIAL COMMISSIONER’S 
COURT, 
SaooNpD Civit APPEAL No, 107 or 1922, 
August 381, 1922. 

Present :— Mr; Hallifax, A. J. C. 
GANPATI TELI—Darenpant No, 1— 
APPELLANT 
versus 
DAJI ANpD.OTHERS—PrAIATIFFS AND 


DarEenpants Nos, 2 TO 4—-Responpents. 

C. P. Tenancy Act (I of 1920)—Lessee of pro- 
prietary interest in «willage— Right to obtain and 
ewecute decree for arrears of renb-Hjectment of 
tenant-—Tenancy right, eatinctton of. 


A pérdon other thau'the landlord, for instance, a 
holder of the’ proprietary’ interest at the moment, is 
entitled to obtain and execute‘ a-decree for arrears of 
rent but he cannot executeit by the’ special process 
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. to the ejeetor. 


EBS 


of ejecting the tenant, as nobody but the landlord 
can eject a tenant for arrears of rent. 

Ejectment of a tenant morely extinguishes tho 
tenanoy right, it does not transfer it to the ejector. 


Appeal against the desision of the District 
Judge, Nagpur, dated the 9th Oecember 
1921, in Civil Appeal No. 118 of 1921. 

Messrs. 4, V. Khare and A. V. Zinearde, for 
the Appellant. ; 

JOUDGMENT,—Mr, A. V, Khare and Mr, 
Zinzarde have appeared for the appellant. 
It is clear beyond all question that nebody 
but the landlord can eject a tenant for 
arrears of rent. If that were not slebar 
from the words of the Tenansy Ast, & 
eonsideration of the futility of sueh an 
ejectment would make it so. The landlord 
could give the tenant so ejested a fresh 


‘lease the moment after his ejectment or 


sould hold the land himself or give. it to 
a third party, but the benefit obtained by 
the deeree-holder and the extent to whieh 
he had exeented his decree would be limited 
to the satisfastion of having flung ont the 
tenant, perhaps momentarily. There is no 
reason why a person other than the land- 
Jord, that is, the holder of the proprietary 
interest at the moment, should not obtain 
and execute a deoree for arrears of rent, 
but he cannot exesuta it by the  spesial 
process of ejecting the tenant, if only 
besanse that process would be meaningless 
and no more than an empty formality. 
It is urged that the appellant here has a 
right after ejecting the tenant to fill the 
vasunm caused by the destrustion of the 
tenaney right himself, besause it is a lease; 
it is admitted that he would have no anch 
right if he had sold the village instead of 
leasing it. In this respeet there is no 
difference whatever between a lease and a 
sale. Confusion of thought arises out of 
ragarding the tenancy right as something 
earved out. of the proprietary right which 
leaves & vasuum when it is destroyed. If 
is a right superimposed ‘on the proprietorship, 
an ensumbranes differing only in details 
from a possessory mortgage, and when it 
is destroyed it leaves the proprietary right 
unensumbered in the hands of the owner. 


' Ejectment of a tenant merely extinguishes 


the tenaney right; it does not transfer it 
The appeal is dismissed 
without notiee to the respondents. 

G. R, D, & N. K. Appeal disnitssed, 
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PARTHABARAÀTHI NAIDU v. MUEUNDAMMAL, 
‘MADRAS HIGH COURT, 
ORIGINAL Srow APPEAL No. 90 or 1921. 
July 26, 1922. 
Present:——Sir Walter Schwabe, 

Kr., Chief Justice, and Mr. Justice 
Wallace. 

K. M. PARTHASARATHI NAIDU AND 
OTHRR3—PLAINTIFES— ÁPPELLANTS 
versus 
P. MUKUNDAMMAL— DEFENDANT 


RESPONDENT, 
Document, interpretation of—Will—Power to sell, 
whether includes power to mortgage, 


Where by a Will power is given to sell property to 
pay off debts, that power includes the power to 
mortgage, unless there be some reason to be gathered 
from the Will itself why it should be excluded, 


Haldenby v. Spofforth, (1889) 1 Beav. 890; 48 E, 
RB. 991; 8 L. J. (x. s) Ch. 238; 8 Jur. 241; 49 R. R. 
390, Ivy v. Giibert, (1722) 2 P. Wms. 18; Prec Ch. 
583; 2 Eq. Cas. Abr. 644; 24 EH. R. 622, affirmed on 
Appeal (1723); 6 Bro. P. C. 68; 2 E. R. 987, Purna 
Chundra Bakshi v. Nobin Ohandra Gangopadhya, 8 O, 
W. N, 362, relied on, 


Appeal frem the judgment and decree 
of Mr. Jostice Coutts-Trotter, dated 2nd 
August 1921 and passed in the exersise of 
the Ordinary Original Civil Jurisdietion 
of the High Court in Civil Suit No. 273 of 
1920. 

Mr. 1. L. Venhoiromier, for the Appellants, 

Mr. T. Eiléraja Mudaliar, for the Respond- 


ent. : 
JUDGMENT, 


Sogwanz, CO. J.—In this ease the 
mortgagees brought & suit io enforee the 
mortgage. The mortgage was exeouted by 
an executor under a Will, That Will 
‘gave the exeeutor express power to sell any 
part of the estate, moveable or immoveable, 
as the exesutor might wish for purposes of 
psying off debts. It was eontended before 
the learned <udge that, this power being 
an exprees power of rale, he had no power 
to mortgagg.  The,learped ‘Judge with 
regret came to the eonelrsion that that was 
the proper scnetruobion of the Will and 
that he wes bourd by Haldenby v. Spcfforth 
(1) and Indian cases followirg that case 
go io hold. On a careful examination of 
thet ease, £O far from being autbority in 


(1) (1889) 1 Beav. 890; 48 H.R. 991; 8 -In J, 
(N: 8.) Ch, 288; 3 Jur, 24]; 49 R. B. 890, f \ 
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favour of the proposition that the executor 
with power of sale eaunob mortgage, it is 
in my judgment, direet authority for the 
proposition that he san, except in eases 
sueh as the ease where a prohibition against 
mortgage ean be inferred. The Master of 
the Rolls, Lord Longdale referring to a 
saso of Ivy v. Gilbert (2) said thue:— “Lord 
Maeclesfield also obssrved that the Court 
had decreed, that the trusts deelared 
eonserning the term, empowered the trustees 
to cell the premises, and a power to sell, 


. implied a power to mortgage whieh was 


& conditional sale, This I eonejevo to 
mean, that where it is intended to preserve 
the estate, there, under a direetion for 
sale, a mortgage will anffisiently answer 
The facts of Haldenby v. 
Srofforth (1) were that the direction there 
was not to preserve the estate but to convert 
the whole estate into money. 

Turning to the authorities in this country 
it is so flisient to quote Purna Chandra Bakshi 
v. Nobin Chandra Gangopadhya (8) which 
is a direct authority for the proposition 
that where by a Will power is given to 
sell the property to pay off debts that power 
ineludes the power to mortgage. By seetion 
90 of the Probate and Administration Ast, 
)&£1, the power of anexesutor to dispose 
of immoveable property is subject to any 
resiristions which may be imposed by the 
Wil. But, in my. judgment, the power of 
sale is not a restristion imposed by the 
Will and the power of mortgage, so far 
from being inconsistent with it, is, as pointed 
ont in the English ease, included in it 
nnleces there be some reason to be gathered 
from the terms cf the Will itself why it 
should be exeluded. We are then asked 
to remand the case so that further evidenes 
may be given. The learned Judge held, 
as I understand his judgment, that the onus 
was on the defendant to show, if it was 
open to him to show that there were no 
debts and that the exeeutor was no? mortgag- 
ing for the purpose of paying off debts. 
No evidence of that kind was tendered ` 
and it ie, therefore, nnneeessary to eonrider 
whether, if it had. beer terdered, it would 
have been admissible. In my judgment 


, (2) (1722) 2 P, Wma. 18; Preco. Ch. 588; 2 Eq. Cas, 


. Abr, 644; 24 E. R. 622, affirmed on Appeal (1728) 6 


Bro. P. O, 68; 2 E. R. 987. 
(8) 5 0. W. N. 362, 
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it wasa pefestly proper ruling that it was 
not upon the mortgages to prove as part 
of his case that the executor with power 
of sale was asting properly in effesting 
the mortgage. On those grounds I think 
the judgment must be reversed and 
judgment must be entered for the plaintiffs 
as preyed for with costs bere and helow. 

WALLAOB, J.—I agree. I just wish to say 
& few words on the sesond point. I agree 
with the Trying Judge that, where an 
exeeutor bas the power to mortgage, the 


mortgagee ssnnot ba called upon to show. 


the reality of the testator’a debts for 
which their money was borrowed and as 
the defendant here merely does not admit 
that there were debts other than the 
mortgage-debt of 24th February 1918 and 
does not assert that there wera no other 
debts, there scems to meno sound ground 
for remand for proof of the reality of the 
debts fcr which the mortgage was taken. 
I agree that the second mortgage is bindirg 
. on the defendant. 

Y. 0. A. 

Decree reversed, 


LAHORE HIGH OOURT. 
Frast Civit ÀrPmAL No. 2286 or 1918. 
April 18, 1922, 
Present : —Mr. Justiee LaRossignol and 
Mr. Justice Harricon. 
MAULA BAKHSH KHAN-—PraiNTIFE 
—ÁPPRLLANT 
VET EUS 
FATEH JANG AND OTHERS, MINORS, THROUG 1 

TAEIR MOTEER, Musammat FATIMA — 


Dr PENDANTH—- RESPONDENTS. 
Custom Succession—~Re-marriage of widow—Issue, 
whether legitimate—Manjh Rajputs of Jagraon Taksil, 
Ludhiana District, 


Although among certain sections of Manjh Rajputs 
of the J&gf&on Tahsil, in the Ludhiana District, 
the re-marriage of widows is not recognised, yet 
where such a re-marriage takes place the issue 
of the marriage are legitimate and have an 


equal right of succession to the property of their. 


father, along with the “asue of any other marriage. 
ip. 858, col. 1.] 


First appeal from a decree of the Senior 
Subordinate Judge, Lndhiana, dated the 27th 
May 1918. 
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Supported by instanees. 
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Mr, Philip Morton, for the å ppellant. 
Mr, Monohar Lal, for the Respondents. 


JUDGMENT,— The parties in this sase 
are Manjh Rasjputs of Jagraon Tahsil, 
Ludhiara Distrist, and the suit out of which 
this appeal ariees was brought by the son of 
Dargahi Khan, a Manjh Rajput, for a deola- 
ration that he alone was entitled to his 
father’s estate to the exelusion of the three 
minor defendants, the sons of Dargahi Khan 
by another wife, on the ground that the 
defendants! mother was & widow when she 
married Dargahi Khan and that in aecord. 
anso with the custom whieh governs the 
parties, the issue of sush an union was illegi. 
timate. 

The suit has been dismissed by the Senior 
Subordinate Judge on the grounds that the 
eustom alleged is opposed to general law 
and eustom and requires very strict proof 
and that, though the eustom is recorded in 
the riwaj-tsam or statements of custom cf 
the Settlement of 1682, those statements 
earry very little weight as they are nn- 
It ig aontended 
before ns on behalf of the appellant 
that the demand made by the Oonrt 
below for instanees in support of the constem 
is unreasonable, inasmueh as it is impossible 
to give negative evidense of a. custom by 
inSíanees, and ourattention haa been drawn to 
the oral evidence which is to the effect that 
in four villages of Jagraon Tahsil widows 
are never re-married and that consequently 
those four villages are full of  widowa. 
The oral evidence for the plaintiff is generally 
to the effest that in the fcur villages con. 
serned re marriage of widows is not regognis- 
ed by Manjh R:jpats, and it is asserted, 
though not very convincingly, that Dargahi 
Khan on his marriage with the mother of 
the defendants was cstrasized, That Dargahi 
Khan, however, was not eompletely outeasted 
and that he had adherents in the village who 
recognised him in spite,of his marriage with 
the widow is clear from the faet that the 
marriage eaused a riot in the village and 
persons on either side were sent to jail. 
Muhammad Hussain (P. W. No. 2), whilst 
alleging that the issue of s:ch a marriage 
is not illegitimate, stated that it was debr- 
red from succession, The reasonalleged for 
this extraordinary enstom is that the Manih 
Rajputs were originally Hindus who, on their 
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conversion to Islam, retained their aversion 
from re-marriage of widows. 

It cannot be doubted that in 1882 popular 
opinion amongst these Manjh Rajputs, at 
any rate, in four villages of Jagraon Tahsil, 
was opposed to the re-marriage of widows, but 
in the more reeent Settlement of 1909-10 
the Settlement Officer  reeorded his 
opinion thet although in these four vil- 
lages the same custom was alleged to 
prevail, there was no donbé that all tribes of 
Rajputs practised Karewa, that is, re: marriage 
of widows, and that it was common even 
among Manjh Rajputs residing in villages 
other than the four villages referred to in 
this case. Before ns, although this was 
denied in the Court below, it is conceded 
that Dargahi Khan was formally married 
to the mother of the defendants and that 
the defendants are the cons of Dargabi Khan, 
and the question for decision now is whether 
the isene of an otherwise legal marriage is 
legitimate merely by reason of the fast 
that the re marriage of a widow is 
regarded by eertain gestions of the Manjh 
Rajputs as opposed to custom, We are son- 
atrained to find that among this restrieted 
eommunity of Manjh Rajputs there is a pre- 
judice against re-marriage of widows but 
that the prejudice, we hold, is inhuman 
and opposed to nstural justiee, equity and 
publie policy. We find that Dargahi Khan 
broke through the popular prejudice, married 
a widow and susseéded in retaining his 
position in the soeiety of the village, and we 
hold that bis offspring, the defendants, are 
his legitimate issue. 

For these reasons we dismiss the appeal 
with costs, 


Z. K. 
Appeal’ dismissed. 


INDIAN OASHS, 


[1922 


LAHORE HIGH COURT. 
FULL BENCH. 


Szooxp Civit, Appeat No. 592 or 1917. 
~ June 23, 1922. 
Present; —Sir Shadi Lal, Kr., 
Ohief Justiee, Mr. Justise Scott Smith, 
and Mr, Justica Harrison, 
MELA SINGH-anp OTHERS, Lega. REPRESEN 
TATIVES OF LEHNA, DECEASED-—— 
Derranpants—APPELLANTS 
versis 
GURDAS, uxor sow o BASANTA 
TAROUGAH liusammat THAKRI nis 


MOTHER—PLAINTIFR— ReaPONDENT, 
Custom-—Buccession—Right of predeceased appointed 
hair's son, 


In the absence of a special custom to the contrary, 

the son of an appointed heir who predeceased the 

appofnter is ‘not entitled to succeed to the property 
of the latter. [p. 860, col. 2; p. 861 col, 1.] 

Chajju v. Dalipa, 51 P. R. 1906; 124 P. L, R. 1808; 
78 P. W. R. 1906, overruled. 

Mehra v. Mangal Singh, 27 Ind. Caa 893; 99 P. R. 
1914; 70 P. L. R. 1916; 8 P, W. R, 1916, Ralla v. 
Budha, 50 P. R. 1893 (F. B., Tulsi v. Ram Rakha, . 
66 P. R. 1903; 110 P. W. R. 1908, Collector of Tirhoot 
v. Huropershad Mohunt, 7 W, R.500, Doolee Singh v. 
Bussunt Koeree, 8 W. R, 156, Waryaman v. Kanshi 
Ram, 66 Ind. Cas 809; 8 L. 17, referred to. 


Second appeal from a desrea of the 
Additional District Judge, Hoshiarpur at 
Jullundur, dated the 26th January 1917, 
afirming that of the Sénior - Subordinate 
Judge, Hoshiarpur, dated the 22nd August 
1916. 

Mr. M. S, Bhagat, for the Appellanis. 

Lala Fa'ir Ohand and Mr. Nanak Ohand 
Pandit, for the Respondent; . 

JUDGMENT. 

Scorr-Saits (June 1, 1922),—The ques- 
tion referred to:the Fall Bensh is whether 
the rule laid down in Ohajyu v. Dalina (1) 
namely, that the son of an appointed heir, 
who predeceased the appointer, ie' entiled to 
subeood to the latter's proporty is sorréct. The 
Judges, who decided that ease, admitted that 
there was {no authority on the point 
and-decided'it' in: accordancé wit what they 
considered to be the general principles of the 
éustormüry law. f coming to their deeision 
they were mainly-influeneed by two sonsidera- 
tions; firstly, that -an eléménti of absurdity 
would be introdneed into the matter if the 
ultimate effestiveness of the appointment 
were made to depend on the ascident whether 

(1) 51 P. R. 1900; 124 P, L, R. 1906; 78 P, W. R, 
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the appointer or the appointed should die 
first; secondly, that all through the dis- 
cussions about adoption in the Punjab it 
appeared to be elearly resognised that there 
is no real distinetion between adoption snd 
gift. The Judges were of opinion that the 
intention of the alienor is the same in both 
and that itis more a matter of habit than 
anything else that be should proceed in one 
way rather than the otber. They said that 
the gift, if valid, would benefit the donee’s 
son whether the donee himself predeceased 
the donor or not, 

As regards the first of these eonsiderations, 
I do not, with all deferenee see much, forsee 
in it besause there is no authority that I 
know of, whieh prevents a pereon from 
appointing another heir if the ons appointed 
by him dies, As regards the sesond son- 
sideratior it appears to me that the appoint- 
ment of an heir just as mueh resembles a 
bequest as a gift. 

In the case of Mehra v. Mangal Sirgh (2) 
at page 371* of the report the following 
passage OCSUIB:-— 

“It has been held in many oases that the 
appointment of an heir is tantamount to a 
gift which comes into operation on the death 
of the appointer and that the property 
reseived by the appointee should be regarded 
in the nature of a bequest.” A passage 
from the judgment of Sir Meredyth Plowden 
at page 231 of 50 P. R, 1893 (F. B.) [Balla 
v. Budha (3)] is then quoted, and the 
Judges go cn to say :-—""The appointee is a 
legate e of the property and tbe son of a legatee 
has absolutely no right to eontrol an aliena» 
tion by tbe father of the property bequeathed 
to the latter." 


Art, 49 of Rattigan’s Digest of Cus- 


tomary Law states that the relationship 


established between the appointed heir and 
the appointer is purely a personal one, 
Thore is ample authority for this in the 
rulings of the Chief Court and of the High 
Court. "In Tulsi v. Rum Rakha (4) the 
Judges said;— “Ib seems to us slear that in 
e case of sustomary appointment of an heir 
the appointment is personal to him ard does 
not operate to make li his relatives, or even 
his existizg sons, members of the agnatie 


(2) 27 Ind. Cas, 308; 99 P, R. 1914; 71 P, L. R, 
1915; 8 P. W. R. 1915; 

(8) 60 P. R. 1893 (F, 2). 

(4) 68 P, R. 1908; 110 P. W. R. 1908. 
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family of the adopter.” In Mehra v. Mangal 
Singh (2) it was held that property which 
eomes to the appointed heir as such ia 
not aneesiral qua the latter's son. The 
differance between a seremonial adoption 
of the Hindu Law and the eustomary 
appointment of an heir was referred to 
(page 369* last paragraph, of the 
report) and it was pointed ont that it had 
been repeatedly held that sush an appoint. 
ment does not involve tha transplanting of & 
person from one family to another. The tie 
of kinship with the natural family is not 
dissolved and the fiction of blood relation- 
ghip with the members of the new family has 
no applisation to the appointed heir. The 
relationship established between the appoint- 
er and the appointee waa said to be a purely 
personal one and not to extend bsyond the 
contrasting parties on either side. The 
Judges went on to say that it followed that 
the appointer or his male lineal ascendant 
aould not be called an anesstor of the ap- 
pointee’s son. 

In the same case at page 37z* of the report 
the following passages ocsur : — 

“It is, however, signiticant that in the case 
of Kritrima adoption whieb, as has been 
pointed out in several judgments of this 
Court, resembles the customary appointment 
of an heir in the Punjab, the Calentta High 
Court has held that the sons of a person 
adopted in the Kritrima fo:m are not entitled 
to inherit the property of the adoptive 
father vide, inter alia, Juswant Singh v. Deolee 
Ohand (5) . At page 258 (2) ofthe report 
the learned Jadges make the following ob- 
servations :— 

""Under the Hindu Law as laid down in 
Macnaghten, Volume 1, page 76; and algo in 
a deeision of this Court in Doolee Singh v. 
Bussunt Koeree (6)tha relation of Kritrima son 
extends to the eontraeting parties only, and 
the son so adopted will not be considered ths 
grandson of the adopting father’s father, nor 
will the son of the adopted be Sonsidered the 
grandson of his adopting father.’ ' 

“These observations are, in our opinion, 
equally applisable to the person appointed an 
heir under the oustomary law." 

With regard to the position of a Kritrima 
son the following anthorities may be referred 


(6) 25 W. R. 255 at p. 258, 
(6) 8 Wa R. 166. 
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to. In Hindu Family Law by meted 
koitom of page 205 it is stated that “ 
Kritrima adoption does not transfer ina 
subjest of it from his nutural family. It 
gives him, in addition to his rights in that 
family, rights of inheritanae to the person 
(man or woman) astually adopting bim, and 
to no one elsa, His sons aequira no rights of 
. inheritance to his adaptive father,” 

In Collector of Tirhcot v. Huropershad Mohunt 
(7) it was held thata Kritrima son suecseds to 
the property of the person adopting him only. 
The same was held in Doolee Singh v, Bussunt 
Koeres (6). In Mayne's Hindu Law, 8th 
Edition, page 268, paragraph 204, tha follow- 
ing pastage oceurs ;— 

As regards suseession, the Kritrima son 
loses no rights of inheritanae in his natural 
family. He besomes the son of two fathers 
to this extent, that he takes the inheritance 
cf his adoptive father, but not of that father's 
father, or other «ollaterel relationa,......... Nor 
do his sons, ete., take any interest in the pro- 
perty of theadoptive father, the relationship 
between adopter and adoptee beirg limited 
to the sontraciing parties themselves, and 
not extending further on either side,” 

In suprort of this: the learned suthor 
quotes the care in Juswant Singh v. Doolee 
Chand (5). Mulla in his Principles of 
Birdu law, 3rd Edition at page 415 states 
the same yale as to the Kritrima son's rights 
of inheritance. 

For the respordent we were referred to a 
resent desision of a Division Benesh of this 
Court in the ease of Waryaman v. 
Kanshi Ram (b) [Civil Appeal No. 939 
of 1918). That was a case of Jats of the 
Hoshiarpur Distrist and it was held that 
the adoption of Kanshi Ram was intended 
to be & complete adoption with the effect 
of bringing about & complete change of 
family, it was held that he was a fully 
acopted «on and sould sussecd collaterally. 
The Judges in that «ave laid down no gereral 
principle, Lut merely held cn the faets of 
that partisular ease that the appoioted heir 
eculd euccecd sollateraliy. It does not appear 
to me to have any bearing upon the point 
referred to us. 

Another argument urged was ihat if the 
scn of an appointed heir is debarred from 


(7 7W.R 
(5) 66 ind, ‘ca 309; 8 L, n 


INDIAN CASES, 


[1922 


inheriting the  rroperty of his father’s 
appointer; he may in eertain instanees ba 
deprived of inberiting in either family, 
Suppose. for instanse, that A appoints B to 
be his heir, R hasa son O and has brothers 
D, E, ete. B’: natural father dies first and 
his brothers exelude him from inheri:anea 
in his natural family in scsordanss with the 
role enoneiated in paragraph 48 of tha 
Digest of Castomary Law. B dies nexé and 
then A, his appointer. B. has bsen exsladei 
from inberiting in his natural family and if 
his son O be debarred from auaseeding to A, 
he will s3e2»6ad in neither family, Tho sase 
sapposed would certainly be a very hard one, . 
but I do not sea how we oan let the possi- 
bility of euch a casa irfluense us in deciding 
the point referred. Oounsel for the appel- 
lant urges that though B would be excluded 
from inheriting in his natural family, it does 
not follow that his son O would be so exelud- 
ed, The point is not before us at present 
and will be decided if and when it arises. 

It was suggested to us that we should 
rrder a remand for enquiry into the eustom. 
This, I tbink, would ba a matter for the 
Division Beneh to have considered and it 
does not appear that sueb a sourse was sug: 
gested to it. The Full Beneh haa only to 
consider whether the rule laid down in ` 
Chajju v. Dalipa (1) is eorreet or not. In 
my opinion it follows from the authorities 
and considerations referred to above that:—. 

(1) The customary appointment of an heir 
iu the Punjab isa purely personal relation. 
ship, resembling the Kritrima form of adop- 
tion of the Hindu Law; 

(2) it affec's the parties thereto only ; 

(3) the appointed heir does not besome tbe 
grandson of the appointer’s father ; 

(4) his son does not besome the grardaon 
of the appointer. 

It, therefore, follows that the son of an 
appointed beir, in the abaense of proof of a 
s ecial custom to the eon'rary, bas no right 
of succession ta ths appointer, el would 
assordizgly answer the question referred to 
tbe Full Beneh in the negative but would 
add that it is always open to a party to plead 
a special custom whiah, 98 laid down in 
Fala Singh v. Lackhmi (9) and Amin Ohund v. 


oU) 82 Ind, Gas. 16; 105 P. R. 1915; 102 P. W. R, 


Vol. LXVIII]. 
RAM PRASAD KALWAR t", AJANASTA. 


Buiha (10) and Gulab Khan v. Chiragh 
Bib: (11), muet be proved by instances and 
not deductively. 

SaAptr Lar, O. J, (June 19,1999), —T have 
read the judgment of Mr, Justieo Ssott- Smith 
andreashed tothesorclusionthat the son of an 
appointed heir, who predeseased the appointer, 
is nob entitled to suaeeed to the latter’s 
property, As pointed ont by me in Mehra v. 
: Mangal Singh (2) the eustomary appointment 
of an heir does not involve the trans- 
planting of the hsir from one family to 
another, The tie of kioshio with the 
natural family is not dissolved, and the 
fiction of blood relationship with the members 
of the new family has no application to the 
appointed heir, The relationship established 
between the appointer and the apointea is a 
purely personal ons and doss not extend 
beyond the eontracting parties on either 
side, 

It follows, therefore, that the son of an 
appointed heir cannot be regarded as the 
grandson of the appointer; and there being 


no relationship between the two, neither of. 


them can inherit $he property of the other. 
If the appointed heir dies in the lifetime of 
the appointer, the existenes of the former'a 
son would not debar the latter from appoint- 
ing another heir, and ib is clear that tho 
second appointed heir would succeed to the 
estate of the appointer. 

It is to bs observed that the customary 
appointment of an heir resembles in many 
respects the Kritrima form of adoption of 
‘Hindu Law, and as regards the Kritrima son, 
it has been held that he does not succeed to 
the property of his adoptive father’s father, 
nor do his sons take the inheritanee of his 
adoptive father. I would, therefore, hold 


that, in the absenca of a spasial enstom to 


the sontrary, the son of an appointed heir 
aequires no right of inheritanse to the 
&ppointer. 

Harrison, J.—(June 28, 1929.) —I agree. 


Z. Ke Answered negatively, 
sa b) d Inf Cas. 29; 107 P, R, 1915; 203a P. W, 

, 1916. 

(11) 81[Ind, Cas, 002; 43 P. R. 1916; 131 P, W. R, 
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ALLAHABAD HIGH COURT. 
Secoxp Giris Arrear No. 849 or 1920. 
April 19, 1922, 

Present :—Jnslios Sir P. O, Banerji, Kt, and 
Mr, Justica Raves. 

RAM PRASAD KALWAR AND ANOTBER-— 
Posietivss—APPELLSNTS 
versus 
Musammat AJANASIA AND OTHERB— 


DrveNDANTS—- RESPONDENTS. 
Cross-objections— Petition stating reasons for swpport- 
ing decree—Court-fees, payment of. 


Tf, for the purpose of supporting the decree of the 
Trial Court dismissing the plaintiff's claim, the 
defendant files a petition in the Appellate Court 
stating tle reasons on which he supported the 
decree, that would not amount to cross-objections 
for which an ad valorem Court-fee would be payable. 


Sesond appeal fom a desree of the Sabor- 


dinate Judge, Jaunpur, dated the 22nd 
May 1920, eonfirming a desreo of the 
Muusif, Jaunpur, dated the 2nd July 


Mr. M. L. Agarwala, for the Appellants. 

Mr. J. V. Banerjee, for the Respondents. 

JUDGMENT.—We do not agree with the 
offica report. In our opinion no ad valorem 
Court fee was payeblo in regard to the 
croes objestions filed by the respondent. 
The decree of the Court of first instance was 
in favonr of the respondents as it totally 
dismissed the plaintiffs! sait, The respond. 
ents could support that decree on any 
ground, evenon aground other than that 


‘taken by the Court of firat instanee, If 


for that purpose they filed a petition stating 
the reasons on which they supported the 
dearee, that did not amount to oross-objestions 
for whieh an ad valorem Court-fea was 
payable. The result of the office report 
would be that the appellant had to pay 
Court feo on the foll amount elaimed and 
the respondents, who held the decree of 
the Court of first instance, had to pay 
another Court-fee for the same olaim, that 
is to say, two sums of Court-fees would 
be realised in respeci of the*same slaim 
from both the parties. This surely sould 
not be the intention of the Legislature and 
we do not think that the respondents were 
bound £o pay ad valorem Court-fees on their 
eross-objections in this ease. 
W C. A. Order accordingly, 


EN 
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HAJI QOBMAN HAJI ISMAIL t, HAROON SALLEH MAHOMED. 


BOMBAY HIGH COURT. 
ORIGINAL Civi Jorisprorion ÁPPEAL No. 17 or 
1923, 

ORIGINAL Civin JURISDICTION Syam No. 1324 or 


July 27, 1922, 

Preseni;:— Sir Lallubhai Shah, KT., 
Acting Chief Jnstise, and Mr, Justice Pratt. 
HAJI OOSMAN HAJI ISMAIL— 
DareNDANT— A PPNLLART 
versus 
HAROON SALLEH MAHOMED AND OTHERS 
— PLALATIFYS— Et PONDENTS. 

Qutchi Memons—Succession—Hindu Law, appli- 
cability of-—Ancestral property, son whether takes vested 
interest in—'Marketabdle title," meaning of —BSyecific 
Relief Act (I of 1877), s. 26. 


The application of the rules of Hindu Law by 
custom to Cutchi Memong is limited to rules of 
inheritance and succession, and does not extend to 
the rnles relating to the joint property as applicable 
to Hindus, [p. 866, col. 1.] 

A son of a Cutchi Memon has no vested interest 
by birth inthe ancestral property of his father, 


and dealings with the property belonging to Cutchi 
Memons are conducted on this basis. iF 866, col. 1.] 

The phrase “marketable title" is equivalent to the 
phrase “a title free from reasonable doubt” in section 
25 of the Specific Relief Act. (p. 888, col. 1.] 

The question whether a “marketable title" free 
from reasonable doubt has been made out or not, 
must be answered with reference to the facts of 
each case, ip. 864, col, J.] 

(Case-law considered and explained), 


Mr, Ocliman (with him Mr. Setulvad), for 
the Appellant. 

Mr, Munsht (with him Mr, Kanga, Advosate- 
General), for the Respondents. 


JUDGMENT, 


SAAN, Acre. C. J.—This is an appeal from a 
judgment of Mr. Justise Orump. Thesnit 
out of whieh the appeal arises was filed 
by the plaintiffs to enforee an agreement 
to sell certain immoveable properties to 
the defendant for Rs. 1,55,000. The de- 
‘fendant agreed to boy the properties in 
suit and poid Hw. 9,000 as earnest-money 
.to the plaintiffs. The vendors had agreed 
to make ont a marketable title. It is not 
necessary to refer fo other terms of the 
agreement, Two of these properties had 
been previonsly purshased by the plaintiffs 
from the defendant, and there was no 
difficulty as to tha title to those properties, 
The third property had been bought by 
the plaintifs from one Fakir Mahomed, s 


` 


Outshi Memon, who sonveyod the property 
to them on April 29, 1920, on behalf of 
himself and his minor brother. That oonvay- 
anae is Exhibit E. The property belonged 
to the father of Fakir Mahomed who had 
bought it in 1884 from one Hajee Adam 
Oosmau Nurani. That eonveyanc3 is Ex- 
hibit B, | 


It appears from the eurrespondanee that: 
there was some diffieulty felt by the pur- 
ehaser with regard to this property. By 
the letter of Ostober 9, 1920, the defend. 
ant called upon the vendors to obtain 
Letters of Administration to the sabate 
of ithe deseased Joosub Hajee Oassum 
Pirmahomed, on the ground that the re- 
eitala in the eonveyanse were nof suffisient 
evidenee of the faet that Joosab  Hajee 
Cassum Pirmahomed had died  intestatoin 
1911 and had left only two sons. The 
vendors did not aesept the position taken 
by the defendant that Letters of Administra- 
tion to the estate of fhe deceased father 
of their vendors were necessary. Subssqusnt- 
ly, in the requisitions for title, an inquiry 
was made anto whether Fakir Mahomed 
had any male issne, It appeared that 
Fakir Mahomed had two sons, and in the 
letter of December 7, 1920, the defendant 
raised the objeetion that as the sons of 
Fakir Mahomed would havea vested interest 
in the property aseording to thelaw appli- 
cable to them the title was defestive. The 
vendors did nob aceept the sorrestness of 
this position. In the letter of Desember 
15 objections to the title were eategorieally 
stated on behalf of the purchaser, namely, 
first, that the objeetion as to the want of 
satisfastory proof of the fact that Joosub 
Hajee Onssum Pirmahomed had died intes- 
tate and had left only two sons Fakir 
Mahomed and Mahomed Saleh as his heirs 
was not removed, and that in order to mest 
that diffienlty they insisted upon Letters of 
Administration being taken ont tp the estate 
of the deceased Joosub Hajee Onasaum 
Pirmahomed, and, secondly, that the sons 
of Fakir Mahomed had a vested interest 
in the property in guesfion, and that ‘as 
their interest was nof conveyed to the 
plaintiffs the title was defeative, The plaint- 
iffa offered, by their letter of Desember 
18, to give farther proof by way of a` 
declaration from two respestable members 


| 
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of the Jamat to the effest that Joosub Pir- 
mahomed had died intestate and had left 
only two sons as his heira assording to the 
rules of Hindu Law an to anesossion appli- 
eabl; to Cutehi Memons; and, as ragards 
the sesond objection, they contended that, 
assording to the law applisable to Cutahi 
|: Memons, the sons had no vested interest 
in the property of their father, The pur- 
shaver replied, b; his letter of JDaeember 
22, that he was not prepared to acsept a 
deslaration of two respectable members of 
the Jamatas proposed, 

In the eund, on account of the differences 
between the parties on these two points, 
the present suit was filed by the vendors 
to enfores tha agreement between the parties, 
The defendant in his written statement 
pleaded that he was right in insisting that 
Letters of Administration  shonld ba 
obtained to the estate of Joosub Pirma- 
homed, that ths two sons of Fakir Maho- 
med hai a vested interest in the property 
aud, as the interests had not  besn son- 
veyed to the plaintiffs, the title waa not 
marketable. Ths defendant sounter-claimed 
the earnest-monay paid by him, and Rs, 15,000 
by way of damages for failare on the 
part of the plaintiffa to make out a market- 
able title. Parties gaya no evidenca 
beyond the doeumenis whieh haye been 
put in, and whioh are printed in Part III 
of the Paper Book, subjest to this that 
the proceedings in a certain suit were 
sought to be put in by the defendant but 
rejested by the Court as irrelevant. The 
notes of the Trial Judge indieating that 
fast should have been printed: but they 
are not to be fonnd in the Paper-Book. 
-The issues raised were: (1) whether the 
. plaintiffs dedueed a marketable title to 
the property thirdly deseribed in sehedule 
B of the plaint; and (2) whether the 
defendant should be entitled to his sounter- 
claim. The learred Trial Judge came to 
the oonslusion that the plaintiffs had de- 
dused a marketable title, and aceordingly 
deereed the plaintiffs’ claim for  speeifie 
performance of the agreement, The prayer 
for damages in the „plaint was not pressed 
and a deeree waa passed on that basis, 
the defendant’s sonnter-elaim being rejeeted 
with eosts, 

In the appeal before na the questions 
raised relais to the marketable nature of 


863 
the title of the plaintiffs with referense 
to th» property in question, It has been 


eontendad on behalf of the appellant that 
the sons of Fakir Mahomed would have a 
vested interest in the property in question 
according to the Hindu Lawapplisable to 
the Cutehi Memona. It is pointed ont that 
the desisions on the point that the Hindu 
Law applies to Cutshi Momong so far as 
it relates to suosession and  inheritanee 
and no further ara conflieting, and that 
thera is no deeision of the Court of Appeal 
on the point. It is contended that, ander 
the eireumstanees in spite of the later 
decisions limiting the applieation of Hindu 
Law to the Cutchi Memons only to questiona 
of suasession avd inheritanee, thea question 
may bə raised by any son in this community 
that he hasa vasted interest in his father’s 
ancestral estate, and that the title whish 
the plaintiffs are in a position to make cu! 
is not free from reasonable doubt and not 
marketable on that ground. It ia further 
urged that there is no satisfactory evidence 
in the ense to show tkat Joosub who 
died in 1911 had only two sons, and 
further that he died intesta/e, It ia pointed 
out that, though as a matter of law it 
may not be obligatory upon the sons to 
take out Letters of Administration, it is 
still open to the sons of Joosub to do so, 
and to plase the fact of representation to 
the estate of Joosub beyond all doubt and 
dispute, and that, as the plaintiffs have 
refused to adopt that eourse, the evidense 
on the resord shouli not be accepted as 
sufficient to establish the two facts men- 
tioned above beyond all doubt, and that, 
in that state of things, the title, sush as 
it i», should not be forced upon the defendant. 

Before dealing with these two points, I 
may mention that several English deeisions 
were sited to us in the course of the 
argument on the question as to what is 
a marketable title whish the Courts would : 
foras upon an unwilling, purebaser. I do 
not propose to examine those décisions in 
detail, Itis enough to refer to the summary 
as given in Fry on Specific Performance, 
paragraphs 890 and 891, indicating the 
result of the deeisions on the point, 

On the other hand, for the respondenta 
ih in contended that the “marketable title” 
means "a title free from reasonable doubt," 
aud for this purpoae reliance is placed upon 
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the provisions of section 25 (6) of the 
Specific Relief Act where the expression 
"free from reasonable doubt” is used. 
In support of this view relianee is plased 
upon the view taken by Mr. Justica Farran 


in Haji Mahomed Mitha v. Musait Esai (1), 


where “a good title” is treated as meaning 
“a title free from reasonable doubt" and 
also upon the observations of Lord Eldon in 
Braybroke (Lord) v. Inskip (2), where the 
question for the Court was stated to be 
"whether the doubt is so reasonable and 
fair, that the property is. left in his 
(purshaser's) hands not marketable.” It 
seems to me that it would serve no useful 
purpose to attempt to define the exast 
meaning of the expression marketable 
title,” or, in other words, to lay down what 
ghould constitute, under the cireumstanees of 
a partieular aare, a marketable title. If there 
is to be any general test it must be 
acsepted as laid down in the Spesifie 
Relief Act that it should be "free from reason- 
able doubt." Whether the doubt under the 
fasta and circumstances of a particular 
casa is reasonable or not must necessarily 
depend upon the nature of the objestions 
and the facts of thet oase. It is elear 
that, s> far as the objections to the title 
in the present ease are concerned, they 
are of ‘sueh a patare that they must be 
examined on their own merits, The English 
desisions cifed i» us do not throw any 
light on those objections. The question 
whether among Cutehi Memons the position 
that a Bon has a vested interest in the 
ansestral property of his father, just as a 
Hindu son in this Presidency would have, 
is & point ‘which must be examined with 
refsrence to the law applicable to the 
Qutchi Memons and the desisions bearing 
op that point, The other objestion raised 
is purely one of faat and must be decided 
with referense to tho evidenca in the case. 

As regards the firet point, itis a matter 
of great practical importance to the Cutehi 
Memons to know*as to how they stand 
with refererce to this point, Is the question 
whether the rules of Hindu Law applicable 
to Ontehi Memons are striatly limited to 
matters of inheritance and auessession settled 
beyond reasonable doubt or not? If not, 


(1) 16 B. 657; &Ind. Dec. (N, s.) 448, 
- (2j (1808) 8 Ves. 417 at p. 418; 82 E, R. 416; 7. R. 
Ra 106, : 


* 


the appellant must sueseed: if it is, his 
eontention on this point must fail On 
behalf of the appellant relianse is plased 
upon the  desisions in Ashabat v. Haji 
Tyeb Haji Bahimiulla (8) and Mahomed 
Stdick v. Hai Ahmed (4) aud it is pointed 
out that the later desisions in Mangaldas 
v. Abdul Rasak (5) and Advocate-General 
of Bombay v. Jimbabat (6) conflict with 
the earlier decisions, and that there is no 
decision of the Court of Appeal. Reference 
was also made in the course of the argument. 
to the two cases relating to Khoja Mubam- 
msdans, viz, Ahmedbhoy Htibtbbhoy v. 


Oassumbhoy Ahmedbhoy (7) and Jan 
Mahomed -v. Datu Jafar (8). I have 
examined these deoisions in detial. 


In Astabat v. Haji Tyeb Haji Rahimtulla 
(8) there was no decision on the question 
as to whether the applieation of the rules 
of Hindu Law to Cutchi.Memons extended 
beyond the rales of inheritanse and succession. 
The point desided there war, that the 
Hindu Law applied to them ts to inheritance 
and sucsession. in Mahomed  Sídict v. 
Has Ahmed (4) the point is dealt with, 
and it was found that the sustom of not 
resognising any distinetion between the 
aneestral and self aequired property among 
the Ontshi Memaons was not proved. The 
decision assumes that a Cutchi Memon 
eannot deal with his anesstral property 
and the eustom alleged. to the contrary 
was held not proved. As there isa cortain 
degree of similarity in the extension of 
the rules cf Hindu Law by custom to 
Khoja Muhammadans as well as to Cutshi 
Memons, it is relevant to point out that in Ah- 
medbhoy Hubibbhoy v. Oassumbhoy Atmedbhoy 
(7), whieh related to Khoja Muhammadans, 
it was held that the rule that the Hindu - 
Law as administered in this Presidensy, in 
the absence of proof of eustom to the 
contrary, is the law  applieable to Khoja 
Muhammadans is not to be understood in 
its widest sense, butis soniined to simple 
questione of inheritance and suocession, and 


(8) 9 B. 116; 6. Ind. Dec. (x. s.) 77, 

(4) 10 B. 1; 6 Ind. Dec. (x. s.) 388. 

(5) 23 Ind. Cas. 665; 16-Bom. L. R, 224. 

(8) 81 Ind. Cas. 106; 41 B. 181; 17 Bom, L, R 799, 

(7) 13 B. 634; 7 Ind. Dec, (x. a.) 854, ME 
"A 22 Ind, Gas. 196,16 Bom, L, R. 1044; 88 B 
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in that sasa the question as to the right of a 
Bon to  elaim partition of the aneestral 
property was held not to be within the 
scope of rules of Hindu Law applieable to 
Khoja Muhammadans by custom, The observ- 
ations whish bave been relied upon by 
Mr, Coltman in eonnection with this point 
from the judgment of the Conrt of Appeal 
do not,in my opinion, affest the main 
question whish they decided, namely, that a 
son was not entitled to elaim partition during 
his father’s lifetime, which would be possible 
only if the application of the rules of 
Hindu Law was limited by custom only to 
rules of inheritanee and  soosession. This, 
however, was a deaision relating to the Khoja 
Mubammadans and would not diisetly apply 
to the ease of the Cutchi Memons. The 
point was considered by Mr,  Justise 
Beaman in Jan Mahomed v, Datu Joffar 
(8) .generally with referenss to the question 
as. to how far Hindu Law applied to Khoja 
Muhammadans and Cutchi Memons by 
eustom, But it was a case of Khojas and not 
of Cutehi Memons. The point aross direetly 
later on with refarense to Outehi Memons ; 
and in the two decisions which I hava 
referred to, Mangaldas v. Abdul Razak (5) 
and Advocate.Gensral of Bombay v. Jimbabas 
(6), this point was fally examined by Mr, 


Justice Macleod and Mr. Justiee Baaman., 


Is is true that those are decisions by Single 
Judges on the Original Side, and those 
particular cases were not taken to tha 
OQourt of Appeal. But, after a close examina- 
tion of the law relating to Cutshi Memona 
on this point, the disisions distinstly lay 
down that the apphesation of the rules of 
Hindu Law by castom to the Ontehi Mamons 
is limited to rules of inheritanes and 
suecession and does uot extend to the rules 
relating to the joint family property as 
applicable fo Hindus, They negative the 
view that a son has any vested interest 
by birth in the ancestral property of his 
father, The decision in Makhoned sidick 
v. Haji Ahmed (4) has been sonsidered and 
explained, 

After those decisions ib appears that, 
in response to a demand of the sommunity, 
the Legislature presei Aat ALVI of 1920 
with a view to enable those members of 
the community who so dasired to get rid 
of the applieation of Hindu Law as regards 


suesession and inheritanse, In the preamble 
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of that Aet the Hindu Law applieable to 
Outchi Memons ia referred to as relating 
to sussession and inheritanee, This Aet 
received the assent of the Governor-General 
on Septembar 17, 1920, shortly before the 
sorrespondencs between the parties to the 
agreement in this ease sommenseed. I 
refer to this Ast only for the purpose 
of showing that the view taken in the 
later desisions has so far been ascapted 
by the Legislature ; and, indeed, if the 
rales of Hindu Law relating to joint family 


.properiy, and in particular that relating 


to the vesting of property in a son by 
birth, were believed to be applicable to 
Outchi Memons, it is reasonabla to infer 
that the Legislature would have made 
provision for that in the Act to whish I 
have referred. It is, therefore, really a 
serious matter ab this stage in the 
abaence of any evidenee on the point, to 
hold that still it is a matter open to 
reasonable doubt whether the son of 
a Outchi Memon has a vested interest 
in the ancestral property of his father 
according to the rule of Hindu Law. It ia 
no doubt theoretieally open to the defendant 
to urge that any sush son may seek to 
establish sush a eustom at any time in 
spite of the desisions to the sontrary of 
Siugle Judges, and that he may take such 
a ease to the Oonrt of Appeal and then 
to the highest Oourt of ;Appsal, and that 
he may be able to establish a special 
custom to the effeot that a son as a 
vested interest in the ancestral property 
of his father, Bab the test on all those 
matters is, as pointed out in Fry on 
Specific Performance, whether the probability 
of litigation ensuing against the purchaser 
in respect of tha matter in doubt ig 
considerable or, as it was put by Alderson 


"B. in Cattell v. Oorrall (9), whether there 


ig a "reasonable, desent probability of litiga. 
tion." The question is, whether there is 8 
reasonable and desent probability of liti. 
gation on that ‘point against the purchaser 
or whether it isofsush a remote eharacter 
that ib should not be considered to eraato 
apy reasonable doubt. While I sonseda 
that ib is possible that the son of Cutehi 
Memon may hereafter seek to establish 
such a eustom as wonld give hima vested 


(9) (1840) 4 Y. 40. 22825 p. 287, 9 LJ. (x, s.) 
Ex, Eq. 37; 54 k, R. 483; 160 E, R, 989, 
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interest by. birth in the property of his 
father. i am not prepared to hold that 
there is any deseent and reasonable 
probability of such a claim being made : and, 
speaking partienlarly with referense to 
the gon of Fakir Mahomed, there is no 
indieation whatever on the facts of thie 
case that. it is any thing more than a 
remote possibility whieh ought not to be 
allowed to weigh against the effect of the later 
decisions as now understood and accepted by 
the Legislature. I may further point out that 
inthe desision in Ahmedbhoy Hubibbhoyv. Oas- 
‘sumbhoy Ahmedbhoy (7), which was a case of 
Khoja Muhammadans, the Oourt of Appeal 
did not apply the Hindu Law to the extent 
of giving a son a vested interest by birth in 
the ansestral property of his father, and 
so far as ib suggests an inferance as regards 
Outchi Memons it is against the possible 
view that & son of Outehi Memon has 
a. vested interast inthe ancestral property 
of his father. 

It may be relevant to point out in 
sonnestion with this point that when 
Fakir Mahomed entered into this agreement 
on behalf of himself and his minor brotker, 
Mahomed Saleh, he agreed to give a market- 
able title free from all reasonable doubts 
as would appear from elause 3 of Exhibit 
lat page 21 of the Paper.Book, Part IIi, 
and the present 'plaint/ffs -aseepted that 
title a8 sonveyed to them by Fakir Mahomed 
on bahalf of his minor brother and himself. 
I do noteay that that cireumstanse isin any 
sense binding upon the defendant; but so 
far as it is an indieation,-it is in favour 
of the view that in dealing with the 
property bslonging to the Outchi Memons 
it is not considered  nesessary now to 
treat the sons of the owners as having 
any interest in the rroperty by birth. 

The sesond question isone of fast. Ib 
appears that when Fakir Mahomed agreed 
to sell this houses to the present plaintiffs 
it was agreed, as would appear from elause 
4 of the agyeement «between them, that 
the vendor would obtain the nesessary 
order from the Oourt sanetioning the sale 
by him of premises, including the interest 
of his minor brother at bis own  oostsa. 
The property was described as having 
belonged to. the estate of Joosub Hajes 
Cassum Pirmahomed who died on Ostober 


17,1911, leaving Fakir Mahomed and bis 
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brother Mahomed Saleh as hia beird 
ascording to the Hindu Law applicable to 
Cutshi Memons. After this Fakir Mahomed 
made an application to the Oourt for his 
appointment as guardian of the property 
of his minor brother, and for leave to sell 
the property in question on < behalf of the 
minor. That application was granted by the 
Court and he was authorized to complete the 
conveyances. In that application ha stated 
that Joosub Haji, his father, died on October ` 
17th 1911, leaving behind him his only 
heirs &nd next of kin according to Hindu 
Law applieable to Outchi Memons, two sone, 
namely, a minor Mahomed Saleh Joosub 
and himself. He also made a declaration 
on the date of the sonveyanee in favour . 
of the plaintiffs, 7. e, on April 23 1920 
that Joosab Haji died on Ostobar 17,1911, 
leaving only two sons who were his only 
heirs assording to Hindu Law as applieable 
to Outehi Memons, namely, Mahomed Saleh 
and himself. This was aseepied by the 
plaintiffs, and they now maintain that 
what was accepted by them as sufficient 
proof of the title of Fakir Mahomed and 
his minor brother is really suffisient to: 
establish their title to the property and 
leaves no reasonable doubt as to that. 
fact. | 
The defendant, however, insists upon 
the Letters of Administration being taken 
out to the estate of the deeeased Joosub. 
Hajee, beoause he eontends 6hat thereis no 
satisfactory evidenes, first, that Joosub died 
intestate, and, sseeondly, that. he had only. 
two sons and no. more. Qa both these ` 
points it seems to ma that the position of: 
the defendant is not reasonable and the 
facts are nof open to any reasonable doubt. 
It is quite trne that in the present 0839, 
beyond putting in the dosumenta to which 


I have referred, the partisa have adduced 


no evidense. Bat beyond the suggestion 
that Letters of Administration ara neoessary 
to establish the fao: of the representation 
beyond doubt, the defendant does . not 
suggest any good reason to doubt the trath 
of the two statements whieh hava baen 
made by Fakir Mahomed in his petition to 
the Court and in the *deslaration to whieh 
I have referred. It is alear that the Indian 
Succession Act does not apply to Ontahi 
Memons who are Muhammadans and the 
Probate and Administration Aci V of 1881, 
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which would apply t3 them, does nat 
contain any Becijoa &orraeS2onliog ba seation 
190 of the Indian Susseiston Act. Ib was 
not obligatory, therefore, upon Fakir Mə- 
homad when he executed his sonveyania 
in favour of the plaictiffa tə hava tiken 
out Litters of Administration. The whole 
question to my mind is whether tha two 
fasts, namely, that Joosub Hajee died 
intastate, and that according to the Hindu 
Law applicable to him his heirs were ouly 
Fakir Mahomad and his brother Mahomed 
Saleb, were satisfastorily establisied when 
ths plaintiff aseepted them and whether 
on the same materials they oan bo said 
to ba satisfastorily established ia tha 
absense of tha Litters of Administration, 
I do not say that in no ease in whish 16 
is nof obligatory upon a vendor to take 
' gut Latters of Administration to establish his 
title to the property acrordiog to law, could 
the  purshaser require such Lattera of 
Administration to be taken out to put an 
end to the doubts as to any disputed questions 
of fact. The simp'e question of faci in 
this ease is whether in theabsancs of such 
letters, the facts in question ara provad 
beyond reasoaabls doubt. Both those are 
facts about whish ordinarily there should 
nob ba any doubt; for instanea, whether 
Joosub died intestata is a fact whiah would 
be within the spasial knowledge of Fakir 
Mahomed. Ha has stated so in terms on 
oath, and in a maaner whish makas him 
raspousible for the statement. Thera is no 
indisation whatever on the present racord 
to the contrary, aud the mere Suggestion 
that.sometimas Wills of doeseasod persons 
are put forward ‘many yeara after their 
death, is not suffisient, in my opinion, t3 
justify any reasouable doubt as to the fast 
that Joosub, who died so far bask a3 !91l, 
died intestate, partisulavly whan wa have 
the fast that daring this interyal nobody 
is shown t3 have ever suggested or soma 
forward to gay that he left a Will, 


As regards the question whether he had 
two sons or more, ordinarily I should say 
that the statement of the ‘son would be 
geseptod as suffisient® and unless thera is 
any real ground for doubting that stata- 
ment, a mere suggestion of any doab§ 
on that point would be eonsidered oither 
fancifol or unreasonable. In the present 


easa there. is [no such ground. On 
the contrary we have the order of the 
Court appointing Fakir Mahomed as guard- 
ian of his minor brother on the footing 
that Jocsab had only two sons and that 
the property belonged to the minor as an 
heir to his father along with Fakir Mahom ad. 
On tbat point it appears that the plaintiffs 
offered to give further  a&ssuranes to the 
defendant in the shaps of a declaration 
from two reaspestable members of the Jamat- 
If there was any real doubt in the miod 
of the defendant, I think that that kind 
of assurance wonld be sonsidered sufficient 
under the aireumstaneas to vatisfy any 
reasonable person. The plain fact seems 
fo me to be that on these grounds of fast, 
whieh are not real y open to any reasonable 
doubt, and which it is just possible may 
be even within the knowledge of the 
defendant, as hig belongs to the same com- 
muuity and lives in tha same losality, he 
wants to get out of the agreement. 

I am, therefore, satisfied that ia tha 
present case a. marketable title fres from 


reasonable doubt has bean made ont; and ' 


I think that the conclusion reashel by the 
Trial Judge on this point is right. 

I may refer to the desision in Shrin?vasdas 
Bavri v. Meherbat 
relied upon by the defendant. As I have 
said the question whether a marketable 
title fras from reasonable doubt has baan 
mada out or not must be answered with 
referencs to the fasts of each case. In 


that caso the release relied upon was in ' 


terms only by one of the two brothers, 
and beyond the resital in that relaasa thera 
was nothing to show that the other brother 
was dead or that the nearest heir to the 
dessasei brother was the surviving brother 
who exeented that release. That was held 
to ba not saffisient to make out a title feaa 
from reasonable doubt. Here, however, tha 
fasts are different. In that case the test 
adopted with referenaa to the qu3stion 
whether the title was ‘marketable or not 
was whether it was frge from reasonable 
donbt. It appears that in the agresment 
preliminary to the conveyance sometimes 
the expression usedis “marketable title free 


(10) 39 Ind. Cas. 627; 44 1.4.84 19 Bom. L,R.161; 
21 M.L. T. 236; 32 M. L. J, 176; (1917) M. W. N, 258, 


21 O. W. N. 855; 28 0, Ly 4. 311; 41 B, 300 (P, C.J, 


(10) whish ha; been ` 
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from reasonable doubt" or sometimes, as 


in the present ease, “marketable title.” But,. 


as I have said, both practieally mean one 
and the same thing; and I do not think 
that in that case any other test was 
adopted. It is difficult to apply the desi- 
sion on the fasts of that ease to the 
facts of the present case. I would, therefore, 
affirm the deeree appealed from, and dismiss 
the appeal with eostas. 

Pratt, J.—The plaintiffa, on April 29 
1920, purchased the property in this snit 
from Fakir Mahomed and Mahomed Saleh 
Joosub, and the sonveyanee recited that 
these two had inherited the property from 
their father, Joosub Pirmahomed, as his only 
heirs. 

On July 30, 1920, the defendant sgresd 
to purchase this property from the 
` plaintiffs who sonsented to give a marketable 
title. 

The phrase “marketable title” is equival- 
ent to the pbrase “a title freo from 
reasonable doubt" in sestion 25 of the 
Soesifio Relief Ast. This simpler definition 
prastieally embodies the English Law, Many 
English cases have been cited to us but 
it ig safer to reat upon the plain words 
of the Indian sestion; for most of the English 
eases turn upon the diffieulties of the 


complex English Property Law—diflisulties . 


which do notappear in the simpler system 
of the Transfer of Property Aet. 

The sole question then is whether the 
doubts raised by the defendant aa to 
plaintiffs’ title are reasonable, The doubts 
are doubts of law and of fact. 

The doubt of law is whether the vendors, 
Fakir Mahomed and his brother, being 
Cutehi Memons, tock a vasted interest at 
birth on their father’s property. There 
was a time when it was assumed that the 
Hindu Law of joint property applied to 
Cutchi Memons; Ashabat v. Haji Tyeb Haji 
Rahmitulla (3) and Mahomed  Sidick v, 
Haji Ahmeg (4). But these deeisions are 
now obsolete and the application of Hindu 
Law isnow restricted to eases of succession 
and inheritancs as if would apply in the 
case of an intestate separated Hindu pos- 
sessed of self atquired property: Mangaldas 
v, Abdul Razak (5) and Advecate General of 
Bombay v. Jimbabat (6). This statement of 
the law has reeeived legislative reeognition 
in the Ontehi Memone Aot, XLVI of 1920, 
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I do not think the law on the point is 
now doubtful, and indeed it wonld ba 
disastrous if it were, for many titles must 
have been taken on the faith of these 
decisions. 

The doubts of fast are: (1) whether 
Fakir Mahomed and Mahomed Saleh Jocsub 
are the only sons of Joosub Pirmahomed; 
(2) whetber Joosub Pirmahomed left a Will, 

On the first point mush relianse is 
placed on the Privy Council case of 
Shrinivasdas Bavri v. Meherbat (10). In that 
ossa there was an ineumbrance to Damodardan 
and a release by Gordhandas. The question 
then arosa whether Damodardas was dead 
acd, if sc, whether Gordhandas was his 
sole heir. When the purehaser asked for 
tke; doubts to be cleared the vendor 
refused to do so and tock his stand solely 
on the recitals. The Privy Courcl held that 
that was not sufficient, asthe resitala would 
not bind Damodardas if he proved to ba 
alive or a third person elaiming to be his 
heir, Here then the purchaser raised the 
question of another possible son of Joosub 
Pirmahomed ; be was given a declaration of 
Fakir Mahomed and offerad a deslaration 
of two members of the Jamat. The pur- 
chaser replied that he did not eonsider the 
first sufficient and he would not accapt the 
latter. I think this refusal was unreasonable, 
The vendor offered the only possible evidente 
and the purehaser refused even fo sonsider 
it. This fast differentiates the sase from 
Shrintvasdas Bawi v. Meherbai (10). Tha 
yendor did not rest solely on recitals but 
offered evidense, The purchaser refused 
even to oeorsider the evidence but insisted 
on Letters of Administration to Joosub 
Pirmahomed's estate. It is not slear how 
the purchaser could hava prosured such 


. Lettera of Administration and the purehaser’s 


sonduet shows that he in fact had no doubt 
but was only seeking for an exeuse to avoid 
performanae, 

The second point of fast da whether 
Joosub Pirmahomed left a Will This is 
possible cf sourse but it is extremely 
improbable, for ten years had elapsed sinee 
his death. I do not think this bare pos. 
sibility can be said to introduces a reasonable 
doubt in the title, I agree that the appeal 
should be dismissed and the deerse of the 
lower Court confirmed, 


Ww. O å Appeal dismeesed, ` 
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MADRAS HIGH OOUAT. 
Szcosp Orvin Apres No. 1549 or 1920, 
Deesmber 14, 1921. 

Present : — Mr. Justiee Kamaraswami 
Sastri and Mr. Jastiea Dovada:s, ` 
SUBBE GOUNDAN AND ANOTHER — 
DerexDanTs — ÀPPRL'ANTS 


versus 
KRISHNAMACHARI ARD OTHSR3— 


PLAINTIFEs — RE PONDENTS, 

Hindu Law—Joint family-—Invalid alienation by 
manager—Sutt for possession by co-parcener—Aliena- 
tion declared valid to extent of alienor!'s share—Plaint. 
4f, right of, to possession of entire property— Mesne 
profits, determination of —Alienee, suit by, for partition 
of item sold, whether maintainable—Civil Procedure 
Code (Act V of 19:8), O. XX, r, 12—Sust for recovery 
of immovable property— Finding by Appellate Court 
. that plaintiff entitled to possession—Remand for deter. 
mination of mesne profils with direction to pass decree 
in javour of plaintiff —Remand, propriety of —Inherent 
jurisdiction—Appeal—Remand order, treatment of, as 
greliminarg decree. 
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A Hindu co-parcener has the right to require an 
alienes of joint property to deliver possession of the 
entire property in cases where the alienation by 
the manager is not binding on the plaintiff, The 
purchaser cannot sue for a partition of the item 
gold to him and obtain an allotment by metes and 
bounds of his vendor's share in that portion of tne 
property but is bound to file a suit for a general 
partition. [p. 873, col. 1.] 

(Authorities reviewed.) 

In such a case where there has been no repudiation 
of the alienation on the part of the other co-parceners 
before the institution of the suit, the claim for 
mesne profits would be limited to the period from 
the date of suit [p.876, col 1.] 

Kamini Debi v, Promotho Nath, 27 Ind. Cas. 817; 20 
C. L. J. 476; 19 C. W, N 755, followed, 

Kumud Lal v. Ramani Mohan Roy, 20 Ind, Cas. 436; 
19 0. 'L. J. 816 at p 347, dissented from, 

Where'an Appellate Court can pass a preliminary 
decree it is ita duty to do so and a remand as to 
matters which can be the subject-matter of the pre. 
liminary decree is not warranted. [p. 872, col, 1.] 

In cases falling within O, XX, r, 12, Civil Pro- 
cedure Code, the proper course for the Appellate 
Court to take is not to remand the suit where it 
finds that a person is ‘entitled to poasession but to 
pass d preliminary decree so far as possession is 
concerned ‘and to direct an ‘enquiry as to the mesne 
profits in cases where the lower Court has not dealt 
with the quegtion. [p. 871, col. 2.] 

Where a decree, being in substance a pre- 
liminary décree is not passed as such by ‘an 
Appellate Court andthe case is wrongly remanded, 
it is open to the High Court, in second appeal, to 
allow the appellant to argue the appeal on the footing 
that, though the form? of the decree, was wrong, 
it was in substance a decree adjudicating finally the 
rights of the parties and was thus appealable as a 
final decree. [p. 87?, col. 2.) 
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Sseond appeal against a desree of 
Additional Subordinate Judge, Coimbatore, 
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in Appeal Snit No. 56 of 1920, (Appeal Suit 
No. 59 of 1920, Distriet Court, Coimbatore) 
preferred against a deerea of the Court 
of the District Mupsif, Tiruppur, in Original 
Suit No. 726 of 1918, (Original Suit No. 
84 of 1918, on the file of the Court of the 
Prinsipal Distriet Munsif, Coimbatore). 
Mr. A. Kishnnswamy Ayyar (with him Mr. 
S. Subramamsa Agyar), for the Appellante. 
Mr. T. M. Krishnasamy Ayyar (with him Mr. 
P. Narayanasamt Ayyar), for the Respondent. 
This sesond appeal and the Memorandum 
of Objections coming on for hearing on the 
29th ard 80th November 1921 and having 
stood over for eonsideration, till this day the 
Court delivered the following 
JUDGMENT,— Defendants ara the appel- 
lants. This appeal arises out of a suit 
filed by the pl.iatiffs to resover possession 
of the properties claimed in the plaint on 
the ground that the sale of the properties 
by their father to the defendants 13 not 
valid and binding on the plaintiffa and for 
the recovery of past and fature mesne prefile. 
The ease for the olaintiffe was that the land 
epesified in the plin5 and other propsriies 
belonged to their grandfather, that on a 
family partition the plaint properties fell 
to the share of their father, that he without 
any neesssity aold the plaint properties to 
the defendants for a low prise, that the 
sale was not binding on them and that 
they are under Hindu Law entitled to reeover 
posaawsion ofthe propertias from the pur. 
Ghasera, "The defendants put the plaintiff 
to the proof that he was .born at thedate 
of the sale and contended that the sale by 
tha plaintiff's father was to diseharge 
anteoadent debts and for other family paur- 
poses, that the eonsideration was adequate, 
that the lands were subsequently improved 
by them, and that the suit filed for a deelaca- 
tion alone without asking for setting aside the 
gale was not maintainable, nor was the 
suit claiming possession without requiring a 
general partition and, without impleading 
the otber so-parceners. It was pleaded that 
the suit was barred by limitation, that 
the plaintiffs were not entitled ‘to mesae 
profits, and that the mesne profita 
gleimed wera exee.sive. Various issues, 
Seven in number, wera  settlel on those 
pleadings and tne District Munsif in an 
exhaustive jadgment has dealt with the 
several issues, He found that the plaintif 
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' was born at the date of the alienation, that 
the alienation was for valid purposes and 
was binding on the plaintiffs, that the plaintiffa 
. were not sntitled io any meme profits, that 
the rnit was rot barred by limitation, that 
: the elaim for improvements was exaggerated, 
that the only amount whieh the defendants 
would be entitled to was Rs. 40, that the suit 
ag framed “was maintainable as the plaintiffs 
. were not bourd to cet aside the sale-deed, and 
that as regards possession they were entitled 
to resover pssression of the properties sold 
leaving to the purchasers to file a svit 
for partition in respeet of the plaintiffs’ 
' father’s share, if co minded. In the result 
the Distrist Munsif dismissed the plaint- 
- Mfa! tuit. On appeal the Subordinate Judge 
stated that the only points for desision were— 
:^ (1) Was the plaint mentioned alienation 
binding on the plaintiffs and to what extent P 
(2) What masne profits, if any, were the 
- plaintiffs entitled to, and 
(3) Were the defendants entitled to any 
and what eompensation for improvements P 
No objection seems to have been taken 
‘before him as regards the legal questions as 
" to the maintainability of the suit or to the 
bar of limitation; ard he held that the sale 
was not binding on the plaintiffs so far as their 
share ‘of the plaint properties was concerned 
and that the defendants would have to bring 
-a separate suit for partition, the plaintiffs 
being on the authorities entitled to recover 
possession of the entire property. As regrds 
mesne profits be held that the plaintiffs 
- were entitled to mesne profits and that the 
suit would,have to go baek to tha Distriet 
Muneif for ascertaining the amount due to 
them. As regards improvements, he con- 
. firmed the finding of the District Munsif that 


only a sum of Rs. 40 was due to the’ 


defendants for improvements. He allowed 
: the appeal with coste, reversed the desree 
of the District Munsif and remanded: the 
suit to the District Munsif's Court for 
assortainipg the gmount of mesne profits 


due to the plaintiffs, and directed the Distriat ` 


Mursif to pass a deeree in favour of the 
plaintiffs in the light of the above findings,’ 
Against this deeree the defendants appeal, 


A prelimivary objestion is taken that no 


appeal lies, as the order of remand was not 
passed under ©, XLI, r. 23, Civil Prosedure 
Oode, but wes passed by virtue of the inherent 
- power of the Court to orders remand apart 
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from the provisions of that rule. There san 
be little donbt that if the order was simply 
an order of remand not falling within 
O. XLI, r. 23, it is not appealable 
under O., XLIII, as sub elause (u) only refers - 
to an order under r, 23 of O. XLI, remanding 
a oase, It is sontended for the appellants 
that the decree of the Subordinate Judge 
is in effect & preliminary desree and that 
consequently, although it is in form a decree 
remanding the suit, it is appealable as a pre- 
liminary decree. We think that, as. the . 
Subordinate Judge has decided that the 
alienation is not binding on the plaintiffs, 
there was nothing for the Distriet Munsif 
to do on remand and the decree is in 
effect a preliminary decree whieh has been. 
wrongly drawn upas a desree remanding 
the whole suit. Wethink that the Subor- 
dinate Judge was wrong in reversing the 
deeres of the Distries Munsifand remand. 


. ing the entire suit for disposal. It is elear that 


the present case does not fall within O. XLT, 
r, 23, of the Civil Prosedura Code, 
whish provides forthe ramnnl of eases by’ 
the Appellate Court. This rale provides 
that “ where the Court from whose desree 
au &ppealis preferred has disposed of the 
nuibon a preliminary point and the deeree 
is reversed in appeal, the Appellate Oourt 
may, if it thinks fit, by order remand the 
case and may further direet what issns or 
issus3 shall be tried in the ease so remanded. 
2. In the present ease the District 
Munsif did not dispose of the suit on 
a preliminary point but tried all tbe 
issues and has given findings on all of them. 
The only thing he did not do was to aseer- 
tain the amount of mesne profits whieh 


would be due to the plaintiffs. In 
cases of suits to  resover possession of 
immoveable property, r. i2 of O, 


XX provides that where a suit is for.the 
reeovery of possession of immoveable prop- 
erty and for rent or mesne profits, the 


, Court may pasa a decres (a) for the posséssion 


of the property, (6) for the rent or mesne . 
profits whieh have acsrued on the property 
during & period prior to the institution 
of the suit or diresting*an enquiry as to such 
'rentor mesne profits, (c) direeting an enquiry 
aa to rent or mesne profits from the 
institution of the suit until (7) the delivery 


of possession to the desree-holder, (6i) the ~ - 


relinquishment of possession by the judg- 
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, ment-debtor with notios to the deeree holder 


_ through the Court, or (Ur) the expiration 


. whiehever event firat oasurk: 


of ‘three years from the data of the desreo 


It provides 
that where an enquiry is ‘dirested under 


, clause (b) or clause (c) a final deeree in 


. Bush enquiry, 


. &8 regards possession of the. property and- 


respect of the rent or mesne profits shall 
be passed in aseordanss with the result of 
This rule, therefore, slearly 
contemplates the passing of a final decree 


the amount whish is payable as mesne 


. profits or the passing of a preliminary 
. deeree for possession of the property and 


ec 


direeting an account to ba taken of the 
mesne profits and the passing of a final 
desree as regards mesne profits after the 
aseertainment. Turning to the definition of 
the decree in the Civil Procedure Code, 


. Bestion 2, clause (2), defines a’ deeree as the 


formal expression of an adjudieation whiah, 


. Bo far as regards the Court expressing it, 


ad 


conelusively determines tha rights of the 
parties with regard to all or any of the 
matters in  sontroversy in the suit and 
may be either preliminary or final. The 
explanation to that seotion is to tha effest 


| that a decree is’ preliminary when farther 


. disposes of tha suit, 


proseedings have to be taken before the 


suit ean bs completely disposed of. It is - 


final when such adjudieation sompletely 


ose It may bə partly 
preliminary and partly final, Having regard 
to the definition of decree and to the 


. provisions of the O. XX, r. 12, it seems 


to us that the proper course whieh ought 
to have been adopted by the Subordinate 
Judge when he found that the plaintiffa 
were entitled to possession of the properties 


. was fo have passed a preliminary desree 


directing the defendants to deliver possession 
to the plaintiffs and to hava directed the Dis- 


. triet Munsif to make the nesessary enquiries 


. O. XLI, r. 


as regards mesne 
0. XX, r 12, 

It has been argued by the respondenta 
that the powera of remand sonferred by tha 
Code are not eonfined to the provisions of 
23, and that, apart from 
the Code, the Co:rt" has inheront power to 


profits provided for by 


remand a suit and that the Subordinate 


oh 


Judge having exersised that inherent power 
the High Qourt has no power to interfere. 
There eau be. little doubt that, “so far as 
the powers of remand are soncerned, the 
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powers aonferred by O. XLI, r. 23, are 
There are cases where, 
though, the suif is not disposed of on a 


. preliminary point, yet owing to an improper 


or defestive enquiry in the lower Court, 
where, for example, relevent documents are not 
admitted or material witnesses have not been 
examined aod the Appellate Court is nof 
in a position to adjudieate finally upon 
the matters in dispute, the inherent jurisdic- 
tion to dc justiee between the parties has 
been invoked. The Civil Procedure Code 
of 1908 has expressly enacted seetion 151 
in order to help the Oourtin doing justiee 
to the parties in cases where there is no 
express provision in the Code; but the 
inherent power under sestion 151 ean only 
be exereised in ‘cases where, to use the 
words of the sesion, it is nesessary to make 
such orders as may be neeessary for the 
ends of justies or to prevent abuse of the 
proeess of the Court. A remand toa lower 
Court implies that something has to be done 
by the lower Court in relation to the matter 
remanded to it. In the present casa it is 
difficult to see what the lower Oourt can 
do as regards possession of the property, 
The finding of the lower Appellate Court 
has left ‘nothing to be done as regards the 
claim for possession and it is idle to remand 
the ease, in so far as the elaim to possession 
ia soneerned, to the lower Court, as all 
is to pass a deerea for 
possession, a step which was within the 
competense of the Appellate Court to take, 
In eases falling within O. XX, r. 12, 
we think, the proper course for the Appel- 


‘late Court to take is not to remand the 


suit where it finds that a person is entitled 
to possession but to pass a preliminary 
desree so far as possession is concerned and 
direct an enquiry as to the mesne profits, in 
eases where the lower Court has not dealt 
with the question. The sourse adopted by 
the Subordinate Judge leads to the anomaly 
that there will be a*fresh deeree passed by 
the lower Oourt and that it will be 
necessary to appeal against that desree, in. 
eluding the deeree for possession, again to 
the Subordinate Judge who would be pre 
cluded on previous findings from going into 
the question of possession and to eompal 
the party if he wante fo appeal from the 


 dearee giving possession to fila an infraetaons 


appeal to the lower Appellate Oourt before 
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the question ean be agitated in the High 
Court in second appeal. This we think 
is & prosedure which, apart from its 
eumbrousness and expense, is nob warranted 
by the provisions of the Code. We think 
that where an Appellate Courb ean pass 
& preliminary decree it is its duty to do 
so and that a remand as to matters which 
san be the subject-matter of the pre'iminary 
deeree is rot warranted. It is eontended by 
Mr. T. M. Krishanawami Ayyar for the res- 
pondent that where several items of immove- 
able properties are coneerned, diffeulty would 
arise where the Subordinate Judge deals 
with only one or two ifems and that in 
such eases it would lead to ciffienlties if 
a preliminary deeree is passed as regards 
these items and the suit remanded as regards 
the rest. In such cases we are of opinion 
that the various items of immoveable prop- 
erties should, for the purposes of O. XX, 
r. 12, be regarded as one subject-matter for 
adjudication and that the Court is not bound 
to pass a preliminary deeree for possession 
as regards eash item, In Kamini Deli v. 
Promotho Nath (1) it was held that ifa 
decision of the Appellate Court in reality 
amounts to a preliminary desree within 
the meaning of the definition of dearee in 
the Civil Proeedure Code and in asses 
falling within O. XX, rr. 12to 18, of the 
Civil Prosedure Code, the mere omission 
on tbe part of the Court to embody its 
effect in a formal expression in the form 
of a preliminary deeree will not negative 
the right of the party affested to prefer an 
appeal. A similar view was taken in Kumud 
Lal v. Ramani Mohan Roy (2). In Szdhanath 
Dhonddev v. Ganesh Govind (3) it was held 
that where the desision of a Court on cortain 
issues sonclusively determined the right 
of the parties regarding some matters in 
eoniroversy so far as that Court was eon- 
serned, it was the duty of the Court to draw 
up a preliminary decree so as to enable 
the party .aggrieveg to appeal. Sir Basil 
Saott, O, J., and Beaman, J., held that the 
Subordinate Judge, in declining to draw 
up preliminary deeree committed a material 
irregularity in the exercise of his jurisdis- 
tion entitling the High Court to interfere 


(1) 27 Ind. Cas, 817; 20 €. L J. 476; 190, W. N. 


5. 
(2) 26 Ind. Cas. 48€; 19 C. L. J, 846 at p. 347, 
(8) 17 Ind. Oas, 687; 87 B. 60; 14 Bom, L, RB. 918 
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under section 115, Civil Proeedure Code, 
and observed: “The deeision of the issues, 
to whieh we have referred, sonclusively 
determined the rights of parties regarding 
some matters in controversy so far as his Court 
was concerned ; the decision on eaeh of those 
iesues, therefore, was sufBeient to eonstitute 
a preliminary deeree. The defendant has 
a right to appeal from a deeision of the 
Court amounting to sa preliminary decree, 
but he ean only appeal if the deoree is 
existent in aformalshape. This we desided 
in Bat Divali v, Vishnav Manordas (4), 
It is the duty of the Oonrt, where it is applied 
to after the passing of a preliminary decree, 
to bave the decree drawn up so as to 
enable the party aggrieved to appeal ". 
The High Court directed the lower 
Court to draw up a preliminary desree 
upon the questions desided. Wa do not 
think that in the present case it is neeessary 
to send the ease down for the Subordinate 
Judge to draw up a proper deeree and to put 
the parties to the delay and expense involv- 
ed in “what we cousider to be a purely formal 
matter. Now that the cesond appeal has 
been filed we think, following the views 
taken in  Dorasami Aiyer vy. Seshadrt 
Venkatarama Aiyer (5), Kumud Lal v. 
Humani Mohan ‘Roy (2) and Kamini: Debs 
v. Promotho Nath (1), it ia open to us to 
treat the decree of the lower Court as a 
deerce whish in substance ia a preliminary 
one and to allow the appellants to argue 
their appesl on the footing that though the 
form of the decree of the Appellate Court is 
wrong, it is in substanse a decree adjudicat- 
ing finally the rights of the parties aa regerds 
the immovesble properties and is thus appeal- 
able as a preliminary decree, We overrule 
the preliminary objeetion of the respondents. 


Turning to the merits of the appeal, three 
points have been taken before us; (1) that 
the Subcrdinate Judge was wrong in hold. 
ing that the alienation was not pinding on 
the plaintiffs, (2) that, as the alienation 
was good to the ex'ent of the father’s share, 
the lower Oourt, instead of decreeing posses. 
sion and leaving the gefeydants to a separate 
guit for partiticn, should, in this suit at 
their instanoe, have deereed a partition and 


(4) 4 Ind Cas. 829; 84 B. 182; 11 Bom, L. R. 1326, 
(5) 88 Ind. Cas. 223; 18 L. W, €18, 
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put the plaintiffs in possession of half the 
share ard the defendants in possession of 
“the remaining halfand (3) that mesne profits 
ought not to have been awarded, 

As regards the first point we think that 
the finding of the Subordinate Judge is son- 
elusive and that it is not to open us in second 
sppeal to go behind it, The Subordinate 
Judge finds that there was no necessity for 
the alienation and that there were no bona 
fide, enquiries made by the defendants, 
There is, therefore, a elear finding of fact. 

As regards the second eontention, it is 
argued by Mr. Krishnaswami Iyer that it 
is open to a purcharer ina suit fcr poss's- 
s'on by a co pareerer, on the ground of tha 
invalidity of ths slieration and in cases 
where the elenation is not im»oeaehed to 
the extent of the father’s share, to require 
the plaintiff at his option either to consent 
to a partition of the spesifie items sonveyed 
and to get possession of his share after 
partition by metes and bounds or to require 
a general partition of all the joint family 
‘properties so that the purshassr need not 
be driven to aceparate suit, The right cf 
a co-parcener to require an alieneo to deliver 
possession of the entire joint family property 
in eges where the alienation is not bind- 
ing on the plsintiff is elear and the eurrent 
of authority has been simply to deelare the 
interests cf the purchaser end to leave the 
purchaser t) a separate soit for partition, if 
he wants to work ont his intere:t. So fur as 
the co-pareener is eoncerned, it is open to him 
to asespt the alienation es velid and seek 
8 partition with the ru chaser of the only 
properties in whish the purehacer is interest- 
61: vide Subramanya Ohettyor v. Padmanabha 
Ohettyar (6), and  lburamsa Rowthan v. 
Thirucenkatasamt Naick (7). A parabaser, 
however, cannot eue for a partition cf the 
item sold to him and obtain an allotment by 
meten and bounds of his vendor’s share in 
that portion of the property but is borni to 
file a eni@ for a genersl partition («ide 
Venk torama.v. Meera Labo? (8), and Palani 
Ronen v. Masckonan (9) , though it has now 
been settled by the desizion of the Full Beneh 


(6 19 M. 267: 8 Ind. Dec, (x. B.) 891. 

(7)'7 Ind. Css. 559; 34 M. 269, (1010) M. W.N, 
8805 8 M. L.T. 269; 20 M. L. J. 748, 

(5) 15 m. 275; 4 Ind. Deo. (N. sa) 803. ^ 

(9) 20 M, 243; 7 Ind, Deo. (N. 8.) 178. 
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in Ohinnu Pillai v, Kalimuthu Ohetts ( 10), 
that there is no fluetuation in the share 
to whish an aliense is entitled, his share 
being the share of the vendor at the date of 
the alienation, subject of eonrse to the equities 
in favour of the other members of the family 
against the transferor, It has also been 
settled that a vendee from a so-parcener is 
not a tenant-in-common with the other 
members, The view taken by Sundara Ayyar 
and Benson, JJ., in Subba Row v, Anantha. 
narayana Iyer (11), has not been followed in 
Maharaja of Bobbili v. Venkataraman ulu Naidu 
(12), and Nanjaya Mudali v. Shanmuga Mudalt 
(13), aud in Kota Balabhadra Potro v, Khetra 
Doss (14). A purehacer bas only an equity as 
against the other members of the eo parce. 
nery to work ont hia interest by a snit for 
a general partition, in cases whera posses- 
sion of the property is claimed by a eo- 
parcaner on the ground of the invalidity of 
the alienation as against him the enrrent of 
authority is to decree possession and simply 
declare the right of the purshaser to a parti. 
tion. In Deendyal v, Jugdeep Narain Singh 
(15), their Lordships of ths Privy Oouneil 

while direetirg possession of the property 
sold in extention of a deerea to be 
given bask to the eo-parcaners, added a 
deelaration that the appellant as purehaser 
in exesution sale acquired the share 
and interest of the judgment debtor 
in that property and was entitled to take 
preceedings to have that share ascertained, 
In Suraj Bunst kosr v. Sheo Persad Singh 
(16), their Lordships of the Privy Couneil 
gave rossecsion to the eo-paroeners who sued 
to cet aside the sale in exesution of a desrea 
in respeotf of a debt whish did not bind 
them bnt declared “that by virtue of the 


(10, 9 Ind. Cas. 596; 85 M. 47; (1911) 1 M. 
238; 9 M. L. T. 389; 21 M. L, J. 248. ) wen 
ay) 14 Ind Cas. 524; 28 M. L. J. 64; 11 M. L.T 
893, 
(12, 26 Ind. Cas, 585;89'M. 265; 2? M. L. 
16 M. L. T. 181. oa 
(13) 22 Ind. Oas. 555; 88 M. 684; 16 M. L, T. 
(1914) M.W. N. 350; 26 M. L, J. 578. sits 
(141 87 Ind. Cas. 168;81 M. L, J. 276; 4 L. W. 
(1917) M.W. N. 149. ` aide 
| (18) d 0. 198; Er 0, L, R, 49; 4 I. A. 247; 8 Sar. P. C. 
. 780; 8 Suth P, O. J, 468; 1 Ind. Jur. 60 
Dec. (N. s.) 715 (P. O.). E bau 
(16) 5 C. 148: 6 I. A. 88; 4 O. L. R, 226; 4 Sar, P. C. 
J, 1; 3 Suth. P.O. J. 689; 2 Shome L. B. 212; 2 Ind, 
Dec, (x. Be) 105 (P. C.)s 
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exeeution sale to them, the respondents 
aequire only the one undivided third share 


` jn the eight anva share of Mouza Biesumbhur- 


^- 


pore, in the pleadings mentioned, whieh 
formerly belonged to Adit Sahai, with 
gush power of ascertaining the extent of 
sueh third part or share by means of a parti- 


- tion as Adit Sahai possessed in his lifetime ; 


and ordering that the appellants be aonfirm: 


` ed in the possession of,,.Morza Bissumbhur- 
' pore subject to sush proceedings as the res» 


beyond what wes nesessary or proper, 
decree is not atristly right, but the appellant 


pondents may take in order to enforce their 
rights. above deelared.” In Hard! Narain 
Sahu v. Ruder FPerkash Misser (17), it was 
held that where joint family property is eold 
in execntion of a decree to satisfy a claim 
against a co. ‘pareener personally, alltbat the 
purchaser acquires is merely the right of 
the judgment-debtor to compel a partition 
against the other oo-sharers, The High 
Court, when the ease came before it in 
appeal, added the nesessary party and 
effected a partition of the property. 
Lordships, in referring to this, observed 
“Aseording to the judgment of their 
Lordships in Deendyal’s case (15), the decree, 
whieh ought properly to have bsen made, 
would have been that the plaintiff, the 
first respondent, should resover possession 
of the wholeof the property, with a deslara- 
tion that the appellant, as purchaser at the 
execution sale, had asquired the share and 
interest of Shib Perkash Misser, and was 


' entitled to take proceedings to have it aseer- 


tained by partition. So that, in fact, the 
appellant han got a deeree more favourable 
to himself than he was entitled tc. He 
retains possessicn of one-third, instead of 
being turned out of the pcssession of the 
whole and left to demand s» partition. 
Their Lordships, therefore, think that there 


is no ground for alicring the deeree of the | 


High Uonrt, althcogh it may have gone 
The 


does not suffer by, that, He gets all that 
be would "be entitled to if a partition were 
made.’ It isclear from the above observa» 
tions that their Lordships were of opinion 
that the only right which the purchsser 
had in sush cases is to obtain a declaration 
whieh would entitle him in a separate suit for 


(17) 10 C. 626; 11 I. A. 26; 8 Ind. Jur, 211; 4 Sar. 


. P. 0. J. 610; 6 Ind. Dec. (N, 2) 420 (P. C). 


INDIAN OASEB, 


Their | 


[1033 


t 


partition to work out his interests, In Nanyiya 
Mudalt v, Shanmuga Mudali (13) it was beld 
that where a eo-paresner alienates his share in 
certain spesifig family property the alienes 
does not asquire any interest in that prop- 
erty but only an equity to enforca his 
rights in a suit for partition and to have 
the property alienated set apart for the 
alienor's share if possible, and that hs is 
not, therefore, entitled to sue for partition 
and allotment to him of his share of the 
property alienated, nor has he aright to 
possession and to a status as a tenant.in- 
common. In Pandu Vithojt v. Goma Ramit 
(18) it was held that in a suit by a ao- 
pareener to resover possession of property 
sonveyed without any nesessity, joint pos- 
session eannot ba given to the purchaser 
but that he is merely entitled to a decla- 
ration that he has asquired the interest of 
the vendor whatever that may be in the 
partieular property and adirestion that he 
be left to resover that interest by separate 
suit for partition in which all necessary 
parties and properties should be joined. 
The -learned Judges have followed the course 
taken by the Privy Council in Deendyal 
v, Jugdeep Narain Singh (15) and Hardt 
Narain Sahu v. Ruder Perkash Misser (17). 

Reliance was placed by Mr. Krishnaswami 
Aiyar on Romktshore Kedarnath v, Jai» 
narayan Rumrochpal (19) whieh was a suit 
by the members of a joint family to sat 
aside their father’s alienation of ancestral 
property. The respondents in that ease 
objected infer alia to the form of the suit 
whish they contended should have been- 
for partition. The snit was decided in the 
lower Court without sny evidenee and on 
the allegations in the plaint and written 
atatement. Their Lordships of the Privy 
Council in holding that the plaintiffs would, 
in the absenee of any other defenee, be 
entitled to sueceed went on to observe as 
follows :— 

"With respesí to the form of suit, it was 


rightly pointed out by thes learned Counsel 


for the appel'snta that to deny any relief 


i 50 Ind. Cas, 766, 43 B. 472; 21 Bom. L,R 
218 


(19) 20 Ind. Cas. 958; 40 OC. Sa, (1913) M. W. N. 
66:; 14 M, L. T. 168: 17 O. W. N. 1189; I8 O, L.T. 
287; 15 Bom, L. E. 867; 11 A. L. J. 865; 25 M. L. J. 
512; 10 N. I. R, 1; 40 I. A. 218 (P. O.). 


Vel, LEVITT) 
SUBBE GOUNDAN t. KRISHNSMAGHARI, 


except in a suit for partition would be to 
deny the right of relief eltogether, 
sinse the baris of their. elaim is that they 
are still entitled to the estate as a joint 
undivided estate, and desire to enjoy it as 
gueh. It may well be, however, that as 
between Kedarnath and Jainarayan, the latter 
may be entitled to insist that he stands in the 
shoes of the former as to the share which 
would some to Kedarnath upon a partition; 
and that the Oourt, if that position were 
established, would itself, at Jainarayan’s 
instance, decree a partition as bstween tho 
plaintiffs. on the one hani and Kedernath 
on the other. Their Lordships think that 
on the ‘present pleadings ii is open to 
Jainarayan to set up such a cise, but 
express no Opinion as to its validity either 
in law or faet.’ Their Lordships, therefore, 
remanded the case for trial “with a decla- 
ration that it is sompstent for the Court, 
in the event of the respondent Jainarayan 
failing in his other defences, to make the 
whole or any part of the relief granted 
to the plaintiffs conditional on their assent- 
‘Ing to a partition so far as regards Kedar- 
na&th's interests in the estate, so as to giva 
effect to any right to which the respondent 
may be entitled claiming through Kedar- 
neth.” It is argaed that these observations 
show that the Privy Council upheld the 
right of an alienee from a member of a 
joint family to require that a partition 
should be effected in a suit filed at the in- 
Blanse of the co-parcerer without the nesessity 
of a separate suit bsing filed. We donot 
think that this is the effest of the obser- 
vations. Their Lordships were dealing with 
a sasa where the suit was disposed cf on 
a preliminary question. This contention 
was never raised before them and they 
guard themselves by stating that though 


. it may be open to the defendant to raise that 


point they express no opinion as to its 
validity either in law or fast. We do not 
think th&t their Lordships intended to over- 
rule the plain dietum in Hardt Narain Sahu 
^w, Ruder Perkash Misser (17) whera they 
held that relief by way of partition was 
nob open to the” purchaser in a suit bya 
co-parcaner. Sadasiva Aiyar, J. in Subbatya 
Mudaliar v. Thulasi Mudaliar (20) was of 


(20) 22 Ind. Oas, 44; 1 L. W, 65 ab p, 76; 1$ M, L, l 


T 537 ab p 542; (1914) M. W. N. 18. 
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opirion that their Lordships of the Privy 
Oouneil did vot dec'de the point in Eam. 
kishore Kedarnath v. Jainarayan Ramrachral 
(19) and guarded themselves against any ilen 
that they expressed any opinion ss to the 
validity of the sontention either in law or 
in fact. 

Having regard to the provisions of the 
Oivil Procedure Code whieh do not allow 
any wide rights of counter-slaim, it is 
difficult to ses how a suit by the plaintiffs 
for possession and mesne profits can be 
converted, at the instance of the defendants, 
into one for à general partition which would 
involve the presenee of other parties and 
an enquiry into the debts and liabilities 
of -tbs family. T£ tbe claim of the defend. . 
ants is to be treated as a cross suit and 
if the written statement is to be stamped 
as a plaint in sueh cross suit slaiming a 
general partition there is no reason why 
the defendants should not file their own 
suit for a: general partition and work out 
any decree which they may obtain in the - 
desrea in the suit by thaco-parcaner, Thera 
is no epecial advantage in the defendant's 
doingin their written statement what they 
eould easily do in & plaint filed by them. 
lt is open to them as soon as a c». pareener 
files; a snit for possession to file a suit for 
partition, and where proper grounds exist 
the Oourt would try the suits togethor so 
as to afford relief to all parties. On the 
point of view of hardship we think 
that the hardship would be greater if 
a simple suit for possession whish the 
co pareener is in law entitled to Sle in 
cases of invalid alienstions is converted 
into an elaborate enquiry a3 to a general 
partition of the family. 

We are of opinion that the defendants 
are not in this suit entitled toa partition 
either of the spesifie item sonyeyed or of the 
joint family properties generally. 

As regards the elaim for mesne profits 
we do not see any moason for mesne profits 
being allowed before the suit. The aliena- 
tion by the father to the extent of his 
share will be good. In-the case of .sales’ 
by & father or managing member of the 
joint family for alleged necessity, we think 
the sale will be good till avoided, as it is 
open to the other co-pareeners to affirm 
the transaction. The position of such a 
purehaser cannot be worse than that of a 
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purehaser from a widow without legal ne- 
cessity, in whose case it has ‘been held 
that the sale is good till repudiated by the 
reversioners. We respestfully diseent from 
the view tsken by Krishnaswami Ayyar, J. 
in Kandasams Asari v. Somaskanta Ela Nidhi 
(91) thata sale without necessity is iroapable 
of ratifieation by ‘the other co-parseners. 
Following the desision in Bhirges Nath 
Ohaube v. Narsingh Tewari (22) we think 
the elaim for mesne profits should be limit- 
ed to the period from the date of suit as 
there was no reprdiation before the suit. 
There will be a deslaration that the de 
fendants dre entitled to the half share of the 
vendor whieh they will bə at liberty to work 
ont by a snit for partition, The desree 
of the Subordinste Judge will be modifed 
assordingly. Memorandam of Objssti n is 
dismssed with eosts. 

As the appellants hava eubstantially failed, 
we direst them to pay the respondent's 
eosta. . 


M. C, P. Decres modtfied, 


(21) 5 Ind. Cas, 922; 35 M. 177; 7 M. L. T. 165; 20 
M. L, J. 871; (0910) M. W. N. 580. 
(22) 35 Ind. Cas. 476; 39 A. 61; 14 A. L J. 1101. 


PRIVY COUNCIL. 
APPEAL ETOM THE OUDH JUDICIAL 
Cos Mmissionen’s Count. 
April 10, 1922. 

Present : — Viseount Cave, Lord Shaw, 
Lord Phillimore, Sir Johu Edge and 
Mr. Ameer Ali. 

Rant BIJAL RAJ KUNWAR — 
APPELLANT 
verses 
Thakur JAL INDRA BAHADUR 

SINGH—Rerronpext, 
Thakur JAL INDRA BAHADUR SINGH 
—APPELLIKT 
t €TSUS 


Rom BIJAI RAJ KUNW AR — RE?PONDENT, 

Will—Interpretation —" Sir," meaning of, in Oudh— 
“Sirat,” “Sirat Makbuza,” meanings of— Record of 
Appeal to Privy Counctl, inclusion of irrelevant matter 
in, condemned, A 

By his Will a Talukdar bequeathed to his wife 
“Ra. 500 per mensem from the estate besides the 
sir lands in her possession," and the question was 


what the testator meant by "sírlands in her posses- 
sion": 

Held, that the testator intended to bequeath to 
his wife an absolute estate for her life in the “sir 
lands in her possession” and not merely a right of 
tenancy, or other subordinate interest in them; that 
he intended that she alone should be the proprietor 
of those landa during her life without any liability 
to have them assessed to rent, and that, consequently, 
the Ondh Rent Act, XXII of 1886, as amended by 
Act IV of 190! had no application.[p. 879, cols. 1 & 2.] 

The word “sir” when used in Oudh has not the 
restricted meaning given to it in the Oudh Kent 
Act, but means land assigned to the junior branches 
of a family for their support, instead of breaking up 
the estate and giving them the ancestral shares to 
which they were entitled Such appanages are 
known in Ondh by the name of sir. They also form 
one and the chief class of Jewan Birt, whichis a 
name also sometimes applied to this class of gir. 
Whole villages assigned in this way are also called 
Bhayas villages, [p. 881, col. 1.] 

“Sirat” is the plural of "sir" and “sirat makbusa" 
means sir land in possession. [p. 879, col. 1] 

Ths wholesale inclusion of irrelevant documents 
in the record of a Privy Counoil appeal prepared in 
India, condemned as “a scandaland a hindrance to 
the proper administration of justice." [ p. 882, col. 2; 
p. 888, col. 1.] 


Consolida'ed Appala from a-deeres or order 
of the. Board of Revenue of the United 
Provinees of Agra and Oudh, dat-d 16th 
Desember 19 6, reversing the ordar of -the 
Daputy Commissioner, Kheri, dated the 7th 
January 1916 and from a judgment ani two 
decrees of the Oourt of the Judisia! Commis- 
sioner, Oadh, dated 3lst January and 3)th 
August, 1918, affirming the judgment and 
deeree of the Subordinate Judge, Lakbimpor. 

Mr. Dunne, K. O., and Mr. Anmdend Juck- 
son, for the Rani, Bijai Raj Kunwar. 

Mr. DeGruythar, K. O., aud Me, Kenworthy 
Brown, for Jai Indra Bahadar Singh. 

JUDGMENT,— These are two sonsolidated 
appeils. In the earlier of these appeala 
Rani Bijai Raj Kunwar is the appellan‘, and 
Thakur Jai Indra Bahadar Singh is “the 
respondent. It is an appeal from a deoree 
or order of the Lith December 1916. made" 
by the Board of Revenue of the United Pro. 
vinoss of Agra and Oudh in appaplina suit 
whish was brought in the Court of the 
Deputy Commissioner of Kheri on the i9th 
March 1915 by the then manager undar the 
Court of Wards of the groperty of Thakar 
Jai Indra Bahadur ‘Singh, then a minor, 
against Rani Bijai Raj Kanwar, to have 
Rs 5,542-11-9 assessed as rest on Mauga 
Chhauch under section 107G of Ast X XL. of 
1386. In the later of the two sonsolidated 
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appeala Thakur Jai Indra Bahadur Singh is 
the appellant and Rani Bijai Raj Kunwar 
is the respondent, It is an appeal from two 
decreas, of tbe 31st January and 30th 
Augast, 1918, made by the Court of the 
Judieial Commissioner of Oudh in appeal 
in a suit which was brought iu the Court of 
the Subordinate Judge of Lakhimpur on the 
27th July 1915 by Rani Bijai Raj Kanwar 
against Thakur Jai indra Bahadur Singh 
for a deolaration that she was entitled to hold 
Mausa Ohhauch for her life rent-free, ander 
her deseasod husband's Will, and the Mausa 
was not liable to be assessed to rent during 
her lifetime, It is to ba mentioned here that 
a Chak which is within Mausa Chhauch is 
known as Ohak Khakra, That Chak belonga 
to other persons ; in Ohak Khekra neither cf 
the parties to these consolidated appeals has 
or siaims interest or title, Where Maura 
Ohhauch is later referred to in this jadgment, 
it is to be understood that what is referred 
to ia Mauza Ohhauoh, exeluding Uhak Khakra. 
After the sappression of the Mutiny of 
1857, the talug or estate of Mahewa, whish 
insluded Mauza Chhauch, was in the Oudh 
Sammary Settlement settled with Gajrang 
Singh; he died in 1860, and his brother 
Girwar Singh sueeseded to the estate. 
Girwar Singh died in 1865, and Balbhaddar 
Singh sueseeded to the estate. Balbhaddar 
Singh died in 1898, and on his death his 
widow elaimed to be entitled to the estata of 
Mahewa, her olaim was resisted by Rajindra 
Bahadur Singh, who was Balbhaddar Singh’s 
ton. He olaimed to ba entitled to the 
estate. Thess conflicting claims resulted in 
litigation, and ultimately the Board of the 
Judisial Committes of the Privy Couneil 
desided that Rajindra Bahadar Singh was 
entitled to the estate, and he entered into pos- 
session of the Mahewa estate in 1905 or 
1905. 
` In the frst Regular Settlement in Ondh 
Mauza Ohhaueh (excapt Chak Khakra) was, 
with plats of eultivated lands in eight other 
Mausas, recorded under the heading "Sir" as 
in the possession of the widow of Girwar 
Singh. By that entry in the Register it was 
meant that Mauza Ghhanch and those other 
plots had been given to her by Girwar Singh 
for her maintenance. Before the next re- 
gular Settlement in Oudh the Revenue 
Authorities decided that in fature in the 
Revenue Hegistera only sush. jands as were 


actually home farm lands of the talugdar 
should be entered under the heading of "Sir," 
end, accordingly, Mauzz Chhaush was then 
entered in the Revenue Register as “muaf” 
that is, as rent-free land. When Raghubans 
Kunwar, widow of Balbhaddar Singh, took 
possession of the Mahewa estate under her 
claim of title, she was entered in the Revenue 
Register as muafidar ot Mauza Chhauch, 

After the decision in hia favour of the 
Board of the Judisial Committee, Rajindra 
Bahadur Singh, on the 26th February 1906, 
obtained, as owner of the Mahewa estate, 
possession of Mauza Ohhaueh and of all those 
eultivated plots in the eight other villages, 

Rajindra Bahador Singh, as the owner of 
the estate of zalug Mahewa, had powers to 
give, sell, mortgage or bequeath the Zalug or 
any partofit to whomever he pleased, but his 
widow, should he leave one, would be entitled 
to maintenance suitable to her sondition ag 
his widow, Rajindra Bahadur Singh in 1911 
handed over to Rani Bijai Raj Kunwar, his 
wife, possession of Mauz: Ohhauch, and on 
tbe lst September 1911 he presented a 
petition to the Revenue Authorities, whish, 
80 far as is material, was as follows :— 

1. The petitioner is the absolute owner of 
taluka Mahewa, District Kheri, and the 
village of Chhaush bearing the 'hadbast 
(boundary) No. 249 forms partof taluka 
aforesaid. The petitioner has all proprietary 
powers in respest of his faluka, 

"9. The petitioner has given the entire 
village of Chhaueh to his wife as ‘muaf’ 
The revenue of this village would ba paid 
from the income of the taluka and the village 
would, always, remain in the possession of 
his wife, as revenue free ‘muaf, 

9. This application is, therefore, presented, 
and if is prayed that entries regarding 
mutation of names in favour of the aforesaid 
wife may be made in the revenue department 
as herein prayed for and the village may be 
entered as muaf? under slause 6.” 

On that the Tahsildgr reported, on the 
10th November 1911, to the Deputy Collector 
as follows :— 

“Sie, —An applieation was made by Thakar 
Raj Indar Bahadur Singh, ioluhdor of 
Mahewa, to the effest that he had given 
Mausa Ohhaush in Pargana Khari to his wife 
as muafi, that its revenue. would be paid 
from the taluka, and that it might be entered 
in the name of the Rani as musf, An en: 
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quiry was made. A writing from the taluka- 
dur corroborates the contents of the applies- 
tion. The talukadar has givan Mauza 
Chhaushha to his wife, the Rani, as muafi. 
As no document has baen executed, mutation 
prosesdings eannot ba taken, Of course, as 
reported by the offise, entries can be made in, 
papers, under elause 6. In my opinion, there 
is no harm in making entries in this way. 
Under clause 6A, under the head of muaf in 
the column of remark, these words should be 
written: ‘Tbe whole of this village has basen 
given by the £iluhadar to the Rani as 
"muafi" for her maintenanse.’ Hsnee this 
report is submitted to sanstion the entries 
aforesaid.” 

Thereupon the Assistant Oollestor made 
the following order :— 

"Claim for mutation. of names in respect of 
Mauza Ohhaueh, Pargana Kheri, 

“ORDER. 

“I have no objestion to the above being 
noted in the remarks column, 

"(Sd.) M. Appu, Lari Kaan, Assistant 

Oollestor, First Olass.” 

"11th December, 1912." 

In the Register relating to Mauza Ohhauch 
it was accordiogly entered that the village 
was “rent-free land granted by the Zsmin. 
dar,” and under the heading “Remarks” that 
—"Tbhe whole of this village is by way of 


maintenance allowanse of Bari Bahu Sahiba . 


(the Kani Bijai Raj Kunwar) muafi on behalf 
of ‘talukadar’” (talugdar), Lt is not sontended, 
on bshalf of Rani Bijai Raj Kunwar, that by 
the petition of the 1st September 1911 and 
those entries in the Register any indefeasible 
title in Mauza Ohhauch for her life was son. 
ferred on her by Rajindra Bahadur Singh, or 
that he could not thereafter have sued under 


. Act XXII of 1886 as amended by Act IV of 


1901, to have rent assessed upon the Mauza, 
but it ig eontended on her behalf that the. 
petition of she lst September 1911 and 
those entries in the Register consequent on if 
show that it was then Rajindra Babadur 
Singh’s intehtion thaf Rani Bijai Raj Kun- 
war should hold Mauga Chhauch for her life 
free of liability to pay rent. In fact, she held 
the Mauza from 1911 until his death rent free. 

Rajindra Bahadur Singh died on the Ist 
Oatober 1912.  Rajindra Bahadur Singh 
had, on the 14th June 1907, made his 
Will whieh so'far as it is material, is as 
folows:— ||: 


H . 
} 


“Witt. 

"E, Tbakar Rajendra Bahadur Singh, 
talugadar of Mahewa, son of Thakur Sheo 
Singh, resident of Garhi Prasadpur, pertain- 
ing to Mauza Madhais, Pargana and D'striei 
Kheri, deslare as follows : — 

“This barro wed life is uncertain, and God 
has not as yet blessed me with & son; butI 
have g-daughter, three years old. I havea 
strong hope that He will grase me with a 
male shild. Therefore, in order to avoid a 
dispute in future, I make a Will to the effeat 
that if a son is born to me, he will be tha 
owner, and take possession of all my moveable 
and immoveable properties after my death, 
that in oase l get more sons than one, the 
sldest will be the owner of all my estate 
acsording to the rule of sussession to the 
'gaddi, and the remaining: sons will get 
allowanse; that if no male ehild is born to 
me, then dear Jai Indar Bahadur Singh, altas 
Jhunnu Bhaiya, son of Kunwar Sheo Indar 
Bahadur Singh, whois the son of my own. 
brother, shall be the owner and take posses- 
sion of all the moveable and immoveable prop- 
erties owned and possessed by me at the 
tims of my death, or to which I have a right 
of ownership, or possession of any kind, or to 
which Í may asquire a right in future, with. 
out the exseption of anything or right; that 
Musammat Jai Raj Kunwar, my wife, shall 
get Rs, 5)0 per mensem from the estate in 
sash, besides the ‘Sir’ lands in ber possession; 
that my wife shall bə the owner, and take 
possession of all my personal goods, rush as 
slothes, ornaments, utensils ussd in eating 
and evoking, articles of decoration of tha 
residential housa, ebe., that As, 250 pər- 
mensem shall ba paid from the estate to my 
younger brother, Kunwar Shso Indar Bha» 
dur Singh, who ia living with me up to this 
time, besides the ‘Str’ lands posseased by him, 
and both these two allowancas in eash shall 
ba a charge on the estate, and the parson in 
possession of the estate shall ba liable for tha 
same; that tho parson in possession of the , 
‘taluka’ shall ba responsible to pay Rs. 50,000 
for the expenses of each of the daughters 
who may be unmarried at the tims of my 
death ; that if, God forbid, dear Jai Indar 
Bahadar Singh, aforegaid, die intestate 
without leaving @ male ebild, then his nearest 
male heir dessending from Mahendra Baha. | 
dur Singh, Narendra Bahadur Singh and 
Sheo Indar -Bahadur Singh, will be entitled 
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to suesesd to the 'gaddi! and to be tha owner 
of all the estate........ 

Thakur Jai Indra Bahadur Singh is the 
nephew deseribed in the Will as Jai Indar 
Bahadur singb, and Rani Bijai Raj Kunwar 
isin the Will referred to as Musammat Jai 
Raj Kunwar, the tastator’s wife. 

Thakur Jai Indra Brhadar Singh did not 
guossed by right of inheritances to the Mahewa 
estate or to any part of it; his title depends 
on the Will, and such interest in the Mahewa 
estate ai he has depends on the Will. He 
took under the Will, and not otherwise, On 
behalf of Rani Bijai Raj Kunwar it is aon- 
tended that under the Will Maura Ohhauch 
(Chak Khakra exespted) passed to her for 
her life free of rent, and that Mauza Ohhauch 
will not vast in Thakar Jai Indra Bahadur 
Singh until she has died, and that until that 
event shall’ have happened Thakar Jai 
' Indra Bahadur Singh will noi be the pro- 
prietor of Mauza Chhaush within the msan- 
ing of Ach XXII of 1¢86 as amended by Act 
IV of 1901, or entitled to sue to hava any 
rent assossed npon that Mauga. That aon- 
tention depeuds upon the true sonstruation of 
the Will which involves the meaning of 
words inthe Will which have been thug 
translated by the official translator: “That 
Musammai Jai Raj Kanwar, my wife, shall 
get Rs, 500 per mensem from the estate in 
sash besides the ‘Sir lands in her possession.” 
That is the official translator's rendering of 
the vernaeular words in the Will, Iu she 
judgment of the Board of Hevenue of July 
1910, the words in question are translated 
thus: “To my wife for life five hundred 
' rupees "per mensem besides Sirag Afakbuca 
will be given from the estate," In their 
Lordships’ opinion the two translations have 
the same meaning. Sirat isthe plural of Szr 
and Sirat Makbusa moans Sir lands in posses» 
sion. [6 does {not appear to have bsen 
doubted by any of tha Courts in India that 
the "Sir lands in her possession" passed by 
the Will to Rani Bijai Raj Kunwar as a rent: 
free estate fof her life. But the question is, 
What did Rajindra Bahadur Singh mean by 
“Sir lands in her possession" in his Will. 
That he intended by his Will to bequeath to 
Rani Bijai Raj Kunwar * an absolute estate 
for her lifein the "$Sirlands in her posses- 
Bion" and not merely a right of tenansy or 
other subordinate interest in them, and that 
he intended that she alone should be the pros 


prietor of thosa lands during her life, their 
Lordships have no doubt. 

The Courts in.India who hava had these 
suits bsfore them arrivol at differant con- 
clusions as to what Rajindra Bahadar Singh 
meant by the words “Sir lands in her possas- . 
sion," The Daputy Commissioner of Sitapnr, 
who tried the Ravenne Cour: suit, in refer- 
enge to the words “Sir landa possessed by 
her," as he translated the Will, stated in his 
judgment that— 

“These last words must be taken to refer 
to the ‘Sir’ lands possessed by the Rani at the 
time of the testator’s death, The village in 
suit is not ‘Sir’ land in the strist sense of the 
term, bnt I think thera can be little doubt 
that the word ‘Sir’ is used by the testator in 
a looge sense, aud signifies ‘land held as 
‘guzara? This is not seriously disputed by 
the plaintiff, I6 is then clear that the 
testator wished that the defendant should 
continue to hold her ‘guzara’ land rent-free 
for her lifetime," 

He, however, beiug of opinion that Thakur 
Jai Indra Bahadur Singh was proprietor, and 
was thus entitled to sue to have Mauga 
Ohhauah assessed to rent, gave Thakur Jai 
Indra Bahadur Singh a deeree assessing the 
rent. From his decree thera was an appeal 
by Rani Bijat Raj Kunwar Singh to the 
Oommissioner of the Lacknow Division, who 
in his judgment stated, in referense to 
Rojindra Bahadar Siogh's Wil: 

"By his Will ue bequeathed tío his widow 
essi ARA the ‘327’ or ‘guzara land........, Tt 
fied: ‘before: the talukdar’ s death, been duly 

entered as 'gutara! held rent- free: 

“The present falukdar, nephew of the late 
talukdar, who is under the Court of Wards 
succeeded to the property under the terms of 
the Will He gues now to have rent assessed, 
as the rent frea ‘gueara’ of his aunt, the 
widow of the testator, 

"The Deputy Commirsioner has decreed the 
claim, It appears to me that the suit should 
never have been brought. The present 
talukdar, aa represented by the Court of Wards, 
is willing himself to be benefited by the tarios 
of the Will. Bat he wishes to deprive his 
bsnefastor’s widow of the bonefit, whieh was 
meant to accrue to her under the same Will, 
We must clearly take it that.tha defandant- 
appellant ia entitled under the, terms of the 
grant or Will to hold this village rent.free 
for her life,” 
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Tho Commissioner of the Lucknow Division 
dismissed the Revenue Court suit, From 
that deeree dismissing the euit Thakur Jai 
Indra Bahadur Singh appealed to the Board 
of Revenue. The Board of Revenue in their 
judgment said: 

“Tt is urged by the respondent that under 
the Sussession Act of 1865, she has devised 
(had devised to her) the land held by her as 
‘sirat Makbuea,’ and the effest was to give 
her a proprietary titis for life. It is further 
urged that, as the village in suit was held by 
her in the same way as she had held the 
otherlands at the time of the Will, the 
result of the Will also was to sonfer on her 
a proprietary grant for life of this village. 
Jt may be admitted that the words Strat 
Makbusa’ in the Will were certainly intended 
to cover the rent-free grants held by her at 
the time of the execution of the Will. The 
appellant argues, however, that there is & 
great difference between a whole village and 
plots of land within a villege, however 
numerous the latter might be, and that a 
whole village could not be termed ‘Sir,’ how: 
evor loosely the word is ussd, and that the 
fast that the previous falukdar made a 
separate application in 1911 abont the whole 
village clearly shows that he meant to differ- 
entiate it from the other land, and for 
this argument there is a good deal to be 

£3! 

In the result the Board of Revenne held that 
seation 167G of Ast X XII of 1886 as amended 
by Act IV of 1901 applied, and made a deoree 
assessing Mauza Chhaueh to rent. From 
that desree Rani Bijai Raj Kunwar has 
appealed to His Majesty in Council. 

The Subordinate Judge of Kheri, before 
whom the civil suit first came, framed six 
issues, the first of whish was: Is the suit 
not cognizable by the Civil Court P? He held 
that the questions whether the plaintiff 
(Rani Bijai Raj Kunwar) was entitled to 
hold the village (Mauza Chhanch) rent-free 
as a life-interest bequeathed to her under her 
late husband’s Will and that she is not 
liable to assessment of rent during her life. 
time" were exolusively for the Court 
of Revenue. and by his deoree dismissed the 
snit,. Rani Bijai Raj Kunwar appealed from 
that desree to the Court of the Judieial 


Commissioner of Oudh, The learned Judicial | 


Commissioners on the appeal hold that the 
Civil Court bad jurisdiction to entertain 


the suit for a deslaration of Rani 
Bijai Raj Kunwar's legal title to Mauza 
Ohhaush under her husband's Will, but 
that the Civil Court had not jurisdiction to 
give her a declaration that Mauza Chhaush 
was not liable to be assessed to rent 
during her lifetime, and remanded the snit 
to the Court of the Subordinate Judge for the 
trial of certain issues. ; 


The suit on the remand eame before 
another Subordinate Judge, who apparently 
was not himself familiar with the popular 
descriptions in Oudh applied to lands keld 
for maintenanes.. He  resorded mush 
evidenca on the subject. One of the witnesses, 
who had been for soma years a Naib.Tahsildar 
in Lakhimpur, said: “Every sort of cultivated 
land, whether rent-free or assessed to ren‘, 
and whether held by grantee, or Shankahap- 
dar and under-proprietor or ordinary tenant, 
ia. commonly ealled Sir, I never heard a 
whole village ealled as Str of any body, 
though I heard a whole villaga called a guzira 
of a guzaradar.” The Subordinate Judge’s 
eomment on the Naib-Tahsildar's evidense 
was: “His evidenee goes to show that when 
a member of a Talukdar’s family eultivates 
guzara land given to him and ealls it his 
Sir others also call it by the same name." 
Another witness said: “Thakur  Rajindra 
Bahadur Singh thought that land given to the 
members of a Talukdar's family for their 
guzara are ealled their Sir. He eonsidered 
the village Ohhauch to be Sir of the plaintiff 
(Rani Bijai Raj Kunwar)” There was much 
other evidense, and in conelusion the Subordi- 
nate Judge found that the word Siris used 
in common parlance to dessriba a muafi grant 
of plots of land madeto a member of the 
Talukdar'’s family for maintenance, but that 
a whole village assigned for a similar purpose 
is not called by the name of Sir...I find that 
the words ‘Sirat Makbuza,’ were used in the 
Will in this sense.” 

On the return to the order of remand the 
learned Judicial Commissione proceeded 
to sonsider what Rajindra Bahadur Singh 
meant by the term “Strat Mahbuza" (Sir landa 
in possession) whish he used to deseriba the 
bequest to his wife, Rar? Bijai Raj Kunwar. 
They sonsidered that the opinions expressed 
by the witnesses on that subjest did not 
possess any partisular value for the decision 
of that question, It has not been shown to 
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their Lordships that the Judisial Commis. 
sioners formed an ineorreet estimate of the 
value of that oral evidence. The learned 
Judisial Commissioners took, in their 
Lordships’ opinion, safer ground for the 
consideration of the question in the history 
of the manner in which Mauza Chbauoh had 
been dealt with since it had heen settled 
with Gajrang Singh, and partisularly by 
Rajindra Bahadur Singh, They slao plaeed 
great relianee on the introduction to the 
late Mr. Sykes’ well-known and valuable 
compendium of the Law relating to the 
Telugdars of Oudb, and quoted the following 
passage whieh occurain Mr. Sykes! observa- 
tions on tbe various classes of Sir in 
Oudh. Mr. Sykes, in diseuseing that subjset, 
stated that :— 

“Amongst the various classes of Sir under- 
proprietors who never had tha full and 
exelusive proprietary right of the whole 
village is the land frequantly assigned to the 
junior branehes of a family for their support, 
instead cf breaking up the estate and gving 
them ihe aneestral shares to whish they 
were entitled. Sueh appanages are known 
in Ondh by the name of Str. They also form 
one and the chief elass of Jewan Birt, which 
is a name also sometimes appliel to this 


class of Sir, Whole villages assigned in this ` 


way were also called Bhayai_ yillages.” 

ln support of that statement by Mr. Sykes, 
the Judicial Commissioner quoted a passage 
from Volume I of the Oudh Gazetteer of 
1577, whieh was published under the 
authorily ofthe Government, and a passage 
from the Fyzabad Settlement [isport of 
` 1880. The passage from the Ondh Gazetteer 
is as follows :— 

' "Sesond, it was sommon to assign to the 
janicr branehes of a family eertain lands for 
‘their support, instead of giving them the 
ancestral shares to whieh they were entitled, 
Sueh apparnagea were also known as Sir." ` 

. The passage quoted from thé  Fyzabad 
Settlement Report runs thus ;— 

"233. Sir isin most sases an appanage of 
proprietorship, the lands constituting the 
bome-farm of a proprietor. It ia the name, 
too, given to the langs assigned to the 
junice branches of a family in lieu 
of the aneestral share to which they were 
entitled,” 

The Judicial Commissioners did not 
overlook the fact that the passages whieh they 
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quoted from the ‘Oadh Gazebtoor and the 
FPyzabad Settlement Report bad referenaa to 
the Distrist of Fyzabad and not to Oadh 
generally. They observed in their judgment : 
“The above quotations refer to the Diatrict. 
of Pyzabad, bat the meaning of the word 
Ser, given therein appears to us elearly to be 
a meaning which was applied generally in 
Ondb.” Nor did the Judieial Commiss‘onera 
overlook section 108 df Act XXII of 1886, 
whish enacted how the term “Nar” should 
bo understcod officially in Oudh, In reference 
to that ‘section they said: “The restricted 
meaning of the word Sir given in Act XXII 
of 1886 is a meaning based to some extent 
upon the meaning of the word in the 
Province of Agra, and is largely the ereation 
of the English Revenue Authorities, We 
sonsider that the learned Counsel for the 
appellant (Rani Bijai Raj Kunwar) is correst 
in his contention that the word Sir used 
by an Oudh man would bear the meaning 
assigned to it by Mr. Sykes, and would not 
be confined to the meaning whieh it bears in 
Ast XXI1 01 1826." Their Lordships sae 
no reason to disagree with that conslusion of 
the learned Judicial Commissioners. 
Referring to the history of taluka Mahewa, 
the Judieial. Oommicsioners correctly stated 
in their judgment that Mauga QOhhaush 
(exeepting Chak Khakra, which balonged to 
another and distinct family) and eultivated 
plats in eight other villages of the taluka 
were in the possession of Rani Bijai Raj 
Konwar at the time of her husband's death; 
that some of those plots had been handed over 
to her by ber husband, Rajindra Bahadur 
Singhin 1907, and the remainder of them 
in 1808, that he bad instructed the Patwari 
to have them entered in the Revenues 
Register in her name ; and that those plots 
of eultivated lands had been entered into 
the first Regular Settlement as the “ Sir” 
of the widow of Girwar Singh. The Judisial 
Commissioners also state thatthe Counsel 
who appeared before them admitted that those 
plots of eultivated lands in the eight villages 
were Strat Maqbuza, and must be given . to 
Rani Bijai Raj Kunwar under the terma 
of the Will, but he sontended that Mauza 
Obhaush could not pass to her under the 
dessription of S?rat.Magbusa. The Judieial 
Commissioners came to the éonslusion that 
in 1911 Rajindra Bahadur Singh had given 
Mausa Obheugh (excepting Chak Khakra) 
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to ‘Rani Bijai Raj Kunwar as rent-free, 
and that the dexeription Air Magbuza inelud- 
ed Mauka Chhaueh (less Chak Kbakra) and 
that under the Will she took an estate for her 
life in the taluka free of rent, and they 
gave her a deeree deslaring. that she 
"is entitled to hold possession during her 
life of the village Ohbasusb, less Obsk 
Khakre, Pargana and Distrist Kheri, under 
the Will dated the 14th June 1907 executed 
by Tbskor Rajindra Bshadur Singh, the 
late iaiukdar cf  Mahewa. " From that 
decree Thakur Jai Indra Bahadur Singh 
hag ‘appealed to His Majesty in Counsil. 

Alter a careful corsideration of all the 
facts iu these consolidated appeals, their 
Lordships ‘have core. to the eonclasions that 
the worda Strat Maqbüza in. the Will did 
apply to ard ecver not only fir lands whish 
might be aceurately described as " Sir ” but 
alto Mavz2 Obhaush (less Ohak Khakra), 
and tkat Rajindra Bahadur Singh, in «on. 
firmation of his gift of 1911 to his wife 
Rani Bijai Raj Kunwar, of Mauza Obhaueh 
(less Chak Khakra) rent-feo fcr her life, did 
by his Will intend to Lequeath,. and did 
bequeath, to her Mauza Ohhansh (lera Chak 
Khakra) for her life asa proprietor, and 
without any liability to baye it aseessed to 
rent, and they also are of opinion that Thakur 
Jai ‘Indra Bahadur Singh, who takes bis 
interest in talug Mahewa under that Will, 
and whose only title to any part of toluq 
Mabewa is under that Will, cannot repudiate 
the condition of the Will that Maura Ohhauch 
should be held by Rani Bijai Raj Kunwar 
for Ler life rent-free, 

1t has been sontended on behalf of Thakur 
Jai Indra Babadur Singh in these son- 
solidated appeals that ihe desision of the 
Board. in Farbate Kunwar v. Deputy 
Qommissiorer of Kheri (1) governs this case. 
That contention was based on a m‘ssoncep- 
tion.. In ‘that ease tke plaintiff, who sued 
for an  enbancemept of rent, was the " pro. 
prietor of the mahal there in question 
within the meaning of section 107A of Act 
XXII of 186 as amended by Act 1V cf 
1901, ard was ening a thtkadar who held 
under a lease, 1n this case Thakur Jai 
RT 

* (1) 47 Ind, Oas. 304; 45 L A. 11]; 50. L, J. 438; 24 
M. L, T. 202; 385 M. Ld. 526; 16 A. L.J 865,8 L, 
W..6£6; 5. P. L. W., 802; 28 0. L. J. 449; 41A. 541; 
iui 5i M. W, N: 880; 23 0, W, N. 125/20:Bom, L, R. 
à . j 


Indra Bahadur Singh is id a broget of 
Mauza Chhaueh or of any part of it, and 
will not ba: the proprietor while Rani 
Bijai Kaj Kunwar sontinues to be the pro- 
prietor for her life, and Act XXII of 1£86 
as amended by Aet IV of 1501 does not 
apply. 

Their Lordships will humbly advise His 
Majesty that the appeal in whish Rani 
Bijai Raj Kunwar is the appellant should 
be allowed with coste, and the decree or 
order of the Board of Revenue of the United 
Frovinees of Agra and Ondh of the 16th 
Desember 1916 be sat aside and the decree 
of the Crmmissioner of the Lucknow Division 
of the 7th January 1916 be restored and 
affirmed, end that the appeal in whieh 
Thakur Jai Indra .Bahadur singh is the 
appellant te diemisted with ecste. 

Jn parting with this ease their Lordships 
desire to add one further observation upon 
a matter whieh in other eases has often 
before keen snimadverted upov, bat appa- 
rently with small result, namely, the manner 
in whieh the reeord in Thakur Jai Indra 
Batadur Singh's appeal has been prepared, 
When this rccord, which sonmisted of },134 
pager, was roseivod by the Registrar of 
the Privy Couneil ib appeared to him that 
a large -part of it, consisting of lists of 
property in tabalar form, ‘was unnece:sary . 
for the purposes of the appeal, and he 
communicated this view to the London 
solisitors with a suggestion that Counsel 
shczld be consulted as to eliminating this 
portion of the printed book, . Asa result 
the parties agreed between themselves, 
on the adviee. of their Oounse!, to omit over 
£0. pages, whieh were tekan out of. the 
books and rot referred to again, and this 
shows that they elould never have been 
ino:uded, The persons primarily responsible 
for this reckless waste of money were, no 
doubt, Thakur Jai Indra Bahadur Sizigh and 
his advisers in India, andbad he won the 
appeal he weuld certainly not have reseive 
any costs in respect of this part of the 
resord. But at the same time their Lordships 
think thata duty lies upon the Court to exer- 
cise control upon thé wholesale inclu-ion of 
irrelevant dccuments, a duty which in thia 
ease was certainly not performed. A few 
weeks ago, in another appeal from the same 
Oourt their Lordships drew attention to the 
ast that tbe record contained at least 781 ug» 
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necessary pages, and they do sò again with the 
earnest hope that the Judges of the Court of 
the Judieial Commissioner will take such 
Steps as will prevent in the future the con- 
tinuance of what their Lordships sonsider a 
scandal and a hindrense to the proper 
adminstration of justiee. 

W. C. Ae First appeal allowed. 

Second appeal dismissed, 

Solieitors for the Appellant in lst Appeal 
and Respondent’ in 2nd Appeal :—Mesars. 
James Gray & Son. 4 

Solieitors for tha Respondent in Ist 
Appeal and Appellant in 8nd Appeal :— 
Messrs, T. L, Wilson & Oo. 





LAHORE HIGH COURT. 
SECOND O;vIL Appeat No, 1434 or 1921. 
Mareh 27, 1922. 
Present: — Justise Sir William Chevis, KT. 
ZORA-. DEFENDANT— ÁPPELLANT 


. tersus 
OHANDU AND OrHE«8—PLAINTIFFS — 
2 RESPONDENTS, 


Regulation (XVII of 1808, ss, 7, 8—Morigage— 
Foreclosure notice, proper form of—Defective notice, 
effect’ of —Mortgagee in possession, duly of. 


Section 7 of Regulation XVII of 1808 provides 
either for payment or tender to the mortgagor or 
for deposit in Court, and a notice which simply in- 
forms the mortgagor that he must pay the money 
within the year and says nothing as to the alterna- 
tives of tendersand deposit in Court is misleading 
and the defect is not cured merely by the addition 
of the words “in the manner provided for in section 
7 of the Regulation ” [p. 881, col. 1.] 

Fakira v Piyare Lal, v1P R, 190'; 67 P.L. R. 
1901, Sardari v Chiranji Lal, 28 P. RR, 1901; 9 P. 
L. R. 19017, distinguished 

Tara Chand v. Chiman, 12 Ind. Cas. 630; 8 P. L. R. 
1912; 264 P. W, R. 1911, followed. 

A defective notice is fatal to the validity of pro- 
ceedings taken under Hegulation XVII of 1800. 
[p. 884, col 

Where a mortgageoeis put in possession of the mort- 
gaged property the intention of the parties is that 
the land shall be properly cultivated and that the 


mortgagee shall put it to the best use, so that-afair : 


amount of profits may be realised .and credited 
towards interesgduo on the principal mortgage debt. 
[p. 884, col. 2.] : l 


Seeond appeal from a deeree of the Distriet 


Judge, Hissar, dated the 29th February 1921, : 


affirming that of ths Subordinate Judge, 
Second Class, Hiesar,*dated the 10th April 
1920, 

Mr. Nanak Ohand, for the Appellant. 

ae Nanak Ohund Pandit, for the Respond- 
ents. 
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JUDGMENT.—The plaintiffs sue for 
redemption of land mortgaged by their 
father and uncle in 1896 for. Rs. 70, ° 
According to the terms of the mortgage-: 
deed, tbe mortgagee was to hold possession. 
and the principal sum was to - earry 
interest at the rate of Rs. 1-9-0 per ‘sent. 
per mensem and somponnd interest at the 
same rate in default but profits of the 
land were to be eredited towards interest. 
At the end of three years, if the mortgage 
was not redeemed, the land was to “be 
regárded as sold. In 1899 the. mortgagee 
got a foreclosure notiee issued ' by the 
Court of the District Judge, The notise 
warns the’ mortgsgors that if within one 
year of the date of the notiee they -do 
not pay the money and redeem the land 
in the manner provided for in section .7, 
of the Regulation, then the ‘land will be 
regarded assold outright and the mortgagee 
will be entitled to sue for . possession’ aa 
owner. The year of graca pa:sed and tha 
land was not redesmed, The mortgagee 
brought no suit but quietly remained in 
possession of the land. Now, in 1919 the 
plaintiffs aned to redeem. The mortgages 
objects that he holds postersion as QWDer?, 
but this plea was overruled by the lawer 
Oouris which held that the notice issued 
in 1:99 was legally defective. The First 
Court gave @ decreas. for redemption on 
payment of Rs, 70 priaeipal and interest 
at 12 per eent, per annum from the date of 
the mortgage to the date of payment. 
The defendant appealed to the Distriet 
Judge who held that the terms of- the 
mrrigage-deed were not harsh or unoonsolon- 
able, but was of opinion that the defendant 
wag really entitled only to interest for 
four years and that interest after the 
year of grase was not legally admissible, 


. The District Judge, therefore, dismissed his 


&pp-al. : 


The defendant has lodged a second appeal 


-to this Court, and the first question ..i8 


whether the foreclosure” notice *issued in 
1899 is legally: defestive. On behalf. of 
the defendant relianee is placed on Fakira 
v. Piyare ‘Lal (1) and Sardart v. Ohirangt 
Lal (2), The: latter ruling is extremely 


(1) 21 P. B. 1901; 57 P-L. E. 1901 
(2) 28 P. R. 1901; 9 P, LR. 1901, . 1 
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brief and does not, in my opinion, throw 
light on the present case. In the former 
ruling it is laid down that it is anfie‘ent to 
inform the mortgagor that he must within 
one year redeem the land in the manner 
provided for in ceclion 7 of the Ra: ulation. 
For the reepondents relianee is plaaed on 
Tara Ohandy. Ohiman (3), & judgment in 
whieh I laid down that a  notise to tha 
mortgagor whieh insorreetly or incompletely 
dederibes the manner in whieh redemption 
might be made was misleading and defestive, 
even though a referenee might be made 
in the notice to section 7 of the Regulation. 
I am still of the game opinion. Seetion 
7 of the Regulation provides either for 
payment or tender to the mortgagor or 
for deposit in Court, and a notica whieh 
simply informs the mortgagor that he must 
pay the money within the year and cays 
nothing as to the alternatives of tendera 
and deposits in Oourt is, in my opinion, 
misleading, and Ido not sonsider that the 
Gefeat is cured merely by the addition of 
words "in the manner provided for in testion 
7 of the Regulation’, I note that in 
Fahira v. Piyare. Lal (1) there was no 
misdeccription of tbe manner provided for 
in sestion 7. The notice merely stated 
that the mortgagor must redeem in the 
manner provided for in section 7 without 
stating what that manner was; but in the 
present case the notiee.does not content 
itself with a reference to section 7 but 
insompletely describes the methods of 
redemption provided for in that sestion, 
I hold then that the notices is defestive 
and that the mortgage stil subsists. 


Another plea taken before me on bebalf 
of the defendant but not pressed, was 
that the suit was barred as for more than 
12 years after the year of grase the 
mortgagee held adverte possezsion, but the 
Artiele of the Schedule to the Limitation 
‘Act whieh governs the «aco is Ait. 148 
and net Art,” 144. The mortgage ig 
still subsisting and the mortgagors have 
a right to redeem at any time within 
€O years, and the mortgagee cannot be 
allowed to set up any title of adverse 
possession within tbat period. 


2 12 Ind, Cas, 520; 3 P. L. B, 1912; 263 P, W, B, 
1911, l 
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The only other question ig what sum of: 
money the plaintiffs should pay in order 
to redeem the lani? On behalt of the 
defendant it is urged that the terme 
of the mortgage.deed should he striotly 
carried out, bat the terms of the mart. 
gage-deed are that profita shall be 
credited towards interest. Now, the interest 
on the prinsipal sum was only Ry, 13 a 
year to within one or two annas, and 
the land revenue only Re. 4.6.3, So if the 
mortgagee reseived ss much as Rs. 17-6.8, 
yearly from the land he would be due 
nothing on assount of interest. The mort. 
gagea has prodused no acsountes, and on 
his behalf it is stated by Mr. Nanak 
Uhand that the land ia poor land and has 
yielded practisally nothing. For this, bow- 
ever, wa have only the bare statement of 
the mortgages and I am not prepared to 
suppose that a money-lender would advanos 
so mush money on the seeurity of land 
that the profits of the land would not Le 
equal to the interest. The mortgages was 
in possession and if was his duty, as long 
as: the mortgage existed, to keep ' accounts, 
lb is easy for him to keep no accounts 
and to asserb at the time when the 
mortgagors sue to redeem that the land 
has yielded no profits. If he haa negleeted’ 
to eultivate the land that is hie fault, 
The intention of the parties in sush & 
case is elearly that the land shall be 
properly eultivated and that the mortgagee 
in possession of the land shall put it to 
the best use go that a fair amount of 
profits may be realised and eredited towards 
interest due on the pringipal mortgage-debt, 


The mortgages as it is gets 12 per eent. 
-interest under the decrees of the lower 


Courts, and in addition he has had, or 
should have had, the profits of the land, and 
I am not prepared to hold that anything 
more is due to him eyen nasording to the 
terms of the deed. I, therefore, uphold 
the deerees of the lower Cours and 
dismiss the appeal with eosts.® : 
Z. Ka Apreal dismissed. 
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LOWER BURMA OHIEF COURT. 
MiscennaNkoUs Civit Appear No, 220 or 1921. 
April 6, 1922. 

Present:—Mr. Justiso Pratt and 
Mr. Justise Duckworth. 

A. K. R. M. O. T. OHETTY FIRM zy v1 
Agent KRISHNAPA OHETTY — APPSLLANTÀ 
Versus 


MAUNG AUNG RWIN—Rasrowpen?, 
Provincial Insolvency Act (V of 1920), ss. 24, 25 
~-Insolvency petition by creditor— Debt, proof of. 


Where a creditor applies to have his debtor 
adjudged an insolvent, the Court is bound to require 
the creditor to prove his debt, and ought not to 
require him to do this by means of a regular suit, 


Miscallaneous appeal against an order 
passed by the Distrist Judge, Pegu, dated 
the 10th November 1921. 


Mr. Ohari, for the Appellants. 
Mr. Maung Tin, for the Respondent, 


.JUDGMENT.—In this ease a ereditor 
Chetty applied to the District Court in 
order to have a debtor adjudicated insolvent. 
, “Har the purpose of this appeal, it will 
be enongh to state that, when the debtor 
appeared, he denied that he owed any debts 
to the creditor. 

The learned Judge of the Bistriet Court 
declined to permit the ereditor to prove 
the alleged debts, requiring him to prove 
them by means of regular suits. He held 
rightly that, in order to enable a sreditor 
to flesuch an application, there must be 
a debt, which must be a liquidated sum 
payable either immediately or at some 
future time. This represents section 9 of 
tbe Provincial Insolveney Act, 1920. The 
learned Judge, however, went on to hold 
that elause (b) of section 9 seems to show 
that a debt must be indisputably due, and 
remarked that be sould find no section, 
which empowered an Insolveney Oourt to 
. make an inquiry into a question of this 
nature. 

Here be wasslearly wrong. 

Section 24 (1) (a) of the Act laya 
down that the Court shall require proof 
of, amongst other matters, the fact that 
the sreditor is entitled to present the 
petition. This undoahtedly refers back to 
seetion 9. This latter seetion lays down 
the eouditions whieh entitle a ereditor to 
present a petition gaing! a debtor, In 
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these are inéladed that there must be 4 
debt due to the creditor aggregating not 
less than Rs. 500, Therefore, it was in- 
cumbent on the petitioner to prove the 
debt. 

The Ast is based on the English Bank- 
ruptey Aet. Seetion 5 (3) of that Act 
provides expressly for an alternative ree 
ference of the. ereditor, in sueh cireum- 
stances as the present, to relief by regular 
suit, The omission of any similar provi- 
sion from the Indian Aet indieates that 
thereonder there is no similar alternative 
method of prosedure, but that the sreditor 
must be allowed under sestion 24 to prove 
the debt, when the debtor denies it, Farther 
section 25 provides for dismissal of the 
petition on failure of the creditor to prove 
his right to present it, and this obviously 
involves the nesessity of proving that right, 
in order to avoid dismissal. 

Thé learned Judge of the Distriek Court 
went ‘astray by referring to the statements 
of objects and reasons given by the Legia- 
lature in enaeting the Provincial Insolveney 
Ast. The passage whieh he quoted relates, 
not to proceedings prior to adjudieation, 
but to proseedings i» the Insolvency, 7. e., 
after the adjudisation of the insolvent. 
The order of the Distriest Court, dated 
10th November 1921, is sot aside, and the 
case is remanded to that Court, with ordors 
to proceed ascording to law. The appel- 
lante’ costa will be paid by respondent, with 
Advocates’ fees of three gold mohurs. 

W. C. å, Oase remanded, 





LAHORE HIGH COURT. 
LIETTERS Parent ArPHAL No, 198 op 1921, 
February 4, 1922, ` 
Present:—Sir Shadi Lal, Kr., Chief Justiee, 
and Mr, Justios Campbell. 
HARJAS AND anotaeR—Patutives— 
APPELLANTS 
versus 
HARKE AND oraes3s—Derexpanrs — 


À RESPONDENTS, , 
Qustom—Swecession —Non-proprietors, 


By ordinary village oustom a near collateral ig 
entitled to retain possession of ihe house ofa 
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‘deceased Kamin in the-village abadi in proferenoe to 
8, proprietor. 5 
." A collateral in the third degree is ‘a near collateral’ 
within the meaning of this rule, 

Beh Ram v. Umar Bakhsh, 48 Ind. Cas. 728: 116 P. 
B. 1918: 25 P, L. B. 1919, Ata Ali Khan v, Kala, 50 
Ind Cas. 11; 103 P, R, 1919, referred to. 

, Where the custom of a particular village is uncer- 
tain, the rule of general oustom should be applied. 


Letters Patent Appeal from a decree 
of Mr. Justise Moti Sagar, dated the 26th 
of July 1921, passed in Civil Appeal No. 
2746 of 1£20, affirming that of the District 
Judge, Karnal, dated the 9th August 1920. 

Mr. Shamair 'Ohand, for the Appellants, 

“ Lala Jagan Nath, for the Respondents. 


: JUDGMENT.—This suit was for posses. 
sion of a house owned by Udmi carpenter 
deeeascd. The plaintiffs were his first 
seousin onse removed and his first cousin 
wiee removed, both being deseend- 
ants of Danlat Ham, a brother of Udmi's 
father. The defendants were two Jat pro- 
prietors of the village. 

` The first Court deereed in favour of the 
plaintiffs. Its judgment was reversed on 
appeal by the’ Distrist Judge, and the 
learned Judge in Obambers affirmed the 
desision of the District Judge. The seeond 
appeal to this Court was sesompanied by 
a sertificate under seetion 41 (3) of the 
Punjab Courts Act, 

The plaintiffs elaimed to be owners in 
the abadi site, but the desision of the 
District Judge that they are not owners, and 
that Udmi was also not an owner is 
final. 

The point for decision is whether by 
sustom the plaintiffs-appellants are entitled 
to sueseed as heirs of Udmi to his house 
in the village abadi of the site of whieh 
he was nota joint propristor. The learned 
Distriet Judge held that it was nesessary 
for them to prove a spesial eustom sinse 
they werp not suffieiently nearly related to 
Udmi to be resognized as his heirs for 
this partisular purpose by general austom. 
The finding of the learned Judge in Oham- 
bers was to the same effect, 

In two resent rulings of this Court, Beli 
Ram v. Umar Bakhsh ' (1) and Ata Ali 
Khan v. Kala (2), it was held that by ordinary 


uc Cas. 728; 116 P. B, 1918; 25 P. L R 
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village eustom a near collateral is entitled 
to retain possession of the honse of a de- 
ceased kamtnin the village abadi in pre. 
ference to a proprietor, In the former ease 
the collateral held to be so entitled was 
a first cousin and in the latter he was an 
uncle, that is to say, both were collaterals 
in the third degree. In the present in- 
stance the plaintiffs are deseendants of the 
deceased’sunele andalso sollaterals in the third 
degree, 

We are satisfied that both these rulings 


eorreetly state the general rule of custom 


and having regard to the customary method 
of computing relationship in degrees, we do 
not see why the direct deseendauts of an 
unele should be in a worse -position than 
the uncle himself would have been had he 
been alive, In our opinion the plaintiffs 
are sush near eollaterals as are permitted 
by general eustom to suesed to the oscu- 
pation of a deeensed Kamin’s house, 

There is a eopy on the record of s para- 
graph in the wajib ul.arz of 1879 of this 
particular village which deals with sucsession 
to the houses of non-proprietors and is in 
ascordance with what we hold to be the 
rule of general eustom. There is a foot- 
note that at the time of attestation of the 
wajib. ul art the proprietors urged that 
the house of a non: proprietor, who had died 
without male issue, should revert to the 
proprietary body. We read this merely 
as & protest and not as a statement of the 
existenee of a special eustom. At the utmost 
its effect can only be that tbe eustom of 
this village is uneertain and this being so, 
the rule of general eustom muet be 
applied. 

We aecept the appeal, diseharge the 
desree of the learned Judge in Obamters 
and restore the decree of the First Court, 
Respordents will pay the sosts of the appel. 
lants throughont, 

Z K. Apgeal accepied. 
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LOWER BURMA OHISF COURT. 
First Oivic ApPEAL No. 164 or 1920. 
< April 7, 1922, 
Presont:—Sir Sydney Robinson, Kr., Chief 
Judge, and Mr. Justise Macgregor. 
. KO. TINE anv-oraags—Daraxpants 
` m À PPRLLANTS 
g vernis , 
ISM AIL CASSIM MOORAD —PLAINTIPF 
. om RESPONDENT, i 


. Transfer of Property Act (IV of 1882), s,60—Mort- 
gage, splitting of —Mortgagee purchasing part of mort- 
gaged property — Redemption by one of several mortgagors 
—Interest— Penaliy— Question of law, 


A mortgagee ia entitled to claim that his security 
should not be split up, but if, by his own act, he be- 
comes the: purchaser of a portion of the mortgage- 


security, he has no longer any right to claim that. 


the.seourity should not be split up, and the mort- 
gagor or his assignees become liable only for so 
much of the mortgage-debt asis proportionate to 
the portion of the mortgage-security they have pur- 
chased. Where the mortgagee seeks to bring the 
mortgaged property to sale in execution of a decree 
obtained on his mortgage, he must bring into 
account the full value of the mortgaged property 
purchased by him. [p. 889, cols. 1 & 2.) 


; Where the question whether the interest claimed 
ona morigage.deed is a penalty, depends on an 
interpretation of a clause in the deed, the question 
is not asimple question of fact, and may bs raised 
for the first time iu first appeal [p 881, col 2.] 

Where a mortgags-deed provides for the payment 
of an increased rate of interest in case of default in 
paying the mortgago-money, and auch increased rate 
is payable from the date of the mortgage, the pro- 
vision is a penalty and ought not to be allowed. 
Fp. 889, col.2; p. 890, col. 1.] 


First appeal against the judgment passed 
by the District Judge, Hanthawaddy. 


Mr. Ohart, for the Appollants., 
. Mr, Jeejeebhoy, for the Respondent, 


JUDGMENT.— The facts of this ease may 
be briefly. stated aa follows ;— 

Defendants Nos. 1 and 2 exeeuted and regis- 
fered & mortgage on various prasels of land 
in, fevou of the  plaintiff-respondent. 
Subsequently the mortgagors sold various 
portions of the landa mortgaged to the other 
defendants in this case and they have 
erected buildings of¢yéri-us kinds on them. 
Tte plaintiff-respondent then brought a sait 
against defendants Nos. 1 and’ 2 based on 
certain promissory-notes and obtained a 
desree. In execution of that decree he 
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brought a portion ofthe mortgaged prop- 
erties to sale and became himself . the 
purchaser. Subsequently the mortgagors 
allowed certain. of the mortgaged prop- 
erties to be sold for arrears of land 
revenue and thereby redused the mortgage 
sesurity, The  plaintiff-respondent then 
brought the present suit seeking a mortgage- 
decree for the whole amount then due 
against the remaining properties, exoluding 
thoss that he had parehased himself and 
those that had been sold for arrears of 
ravonue, The defendants-appellants raised 
various defenees and, amongst others, the 
defence that any desres that the plaintiff- 
respondent may obtain should bə limited 
so as tə preserve their righta to raisom 
the lands purehasad by them on payment 
of a proportionate share of the mortgage- 
debt. The mortgaga-deed — contained a 
provision as to interest. Interest was fixed 
at 2per esent, par mausam ani the monay 
was to bere paid by the 10th of Fabraary 
1907. Ths deed provided that on failure 
to so redsem interest at the insraas:l rate 
of 8 per sent. per mensem for the sum so 
ramaining unpaid should ba payable. The 
defendints did not in their written statem nt 
sonieit the liability to pay thie ineraased 
rata of intsra3t, It was apparently asszamad 
that the plaint eorrestly 836. forth the terms 
of the mortgage-dead. 


The learned Distriet Jadge has granted a 
mortgaze-desraa a3 prayed for, exospt in 
raspeet of certain defendants @s to whose 
liabilities the elaim was givenup. Issues 
were drawn :— ; 

(a) A3 to whethec tha plaintiff. was 
estopped from agserting hia right against all 
or any of the defendanta who were bona fide 
purehasers. 

(b) As to whether his suit was barrad by 
limitation. 

(c) As to whether, if thera was no 
estoppel, :the plaintiff was entitle] to a 
mortgage-deeree against the buildings as well 
as the lands, and lastly 

(d) As to whether any of the defendants 
would bs entitled to redeem the landa 
purehassd by them for a proportionate share 
of the mortgaga dabt, 


As ragarie thess issaes,° the Trial Court 
stated that no evidence wasled as to them, 
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no argument was put forward and vo law 
quoted ih support of the defendants! elaims., 
The judgment states that the learned District 
Judge cannot ses how estoppel or limitation 
or rightto redeem by payment of a propor. 
tidnate amount of tha debt arises. 


In this appeal, which has been very 
ably argued by Mr. Chari he raices two 
poiots only.:— 

(:) That the defendants were entitled 
to redeem thé lands purchased by them on 
payment ofa proportionate share of the 
mortgage, and 

(i£) That the increased rate of interast 
was a penalty and shovld not hava bən 
decreed, 


As to ths first point, he urgas that, in 
eonsequene3 of the plaintiff respondent’s 
pureháss of  eertain of the mirtgaged 
properties, the rights of the mortgagor and 
mortgagee in those propertics were vested 
in one and the sama person, viz, the 
mortgagee, and that, therefore, it must be 
held that the mortgage, which wag originally 
indivisible, had besome opened out. He 
rélies on  sestion 60 of the Transfer of 
Property Act and ‘urges that, even though 
the gestion does not apply to the distriet 
where these lands are situate, the prinsiple to 
be dedused therefrom should bs applied as a 
role of equity and good eonsciente. 


For the respondent, itis urgei that the 
whole of the burden of the mortgage sould ba 
and was transferred to the remaining 
properties, and relianse was plased on the 
desision of their Lordships of tha Privy 
Oounoil in the ease of Bhora Thakur Das 
v. Oollecior of Aligarh (1). Im that oe 
two properties were mortgaged and the 
mortgegés purehased one of them in 
exesution of a desree obtained by him on 
a prior mortgage, and it was held that 
the other property sontinued liabla forthe 
entirety of -the mbrtgage-debt, and that 


a purchaser of the equity of redemption. 


in such property sould not be allowed to 


(1) 7 Ind. Cas. 782; 140, W, N, 1084; 12 C. L. J. 
272; 8 M. L. T. 276,,(1910) M. W. N. 6857 A. LJ. 
1182; 12 Boii. L, R. 1005; 20 M, L. J. 890; 82 A. 613; 

.87 T, A 182 (P. QC.) l 
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redeem it on pay nent of a proportionate shard 

of the debt. It appsara to me that this i8 

an authority dealing with an entiraly diffarent 

ease. The mortgagee held two mortgages: 

aud he was entitled to bring the mortgaged 

propérty to sale in execution of his morte ige- 

decreas without affecting thé liability of the 

property to satisfy the sub:equent mortgage. 

This was an appeal from the decision of the 

High Court of Allahabad, which is reported 

as Bohra Thakur Das v. Oollector of Aligarh 

(2), and in the last page of the juigment of 

the High Court, the differense between the 

two positions is pointed out, It ig there said : : 
“Supposing A and B ara mortgagors of 

eertain property whish they have jointly 

mortgaged to O. Now if 0, the mortgagee 
himself, purchases the equity of redemption 

from A, it is oler that he cannot be permitted 

to throw on B. sharethe whole burden of 

his mortgage, In sueh a ease B.'s share ean 
only be saddled with the proportionate amount 
of the mortgage debt. Bat if; a3 is the case 
here, O's purehase was at a sale in execution 
cf a decree obtained on a prior mortgage, 
the s&se is different." I am, therefore, of 
opinion that the deeision relied on is to be 

distinguished and doss not apply to the faeta 

of the present case, 


In Kallan Khin v. Margan Khan (3) it 
was held that where a mortgages acquires 
a part of the mortgaged proparty, and thus 
a fusion takes placa of the rights of the 
mortgagee and the mortgagor in the same 
person, the indivisible ebaraster of the 
mortgage is broken up, and one of several 
mortgagors may in steh a ease redeem hia 
own share only on payment ofa pro- 
portionate part of the mortgags-money. 
Again, in the case of Hamida Bibi v. Ahmad 
Hussain (4), it was held that whera the equi!y 
of redemption in res2eó& of a part of the 
mortgaged property becomes vested in the 
mortgages, whether by purchase or by in. 
heritanes or otherwise, there ing merger of 
rights and the integrity of the mortgage ia 
broken up. And in Narayan v. Ganpat (5) 
it was held that the general rule is that a 


(2) ?8 A, 598; 8 A.L. J, 489; A. W. N. (1908) 150, 
(8) 28 A. 155; A. W. N. :1905) 225. 

(4) 1 Ind. Cas. 779; 81 A, 835; 6 A. L. J. 887. 

(5) 21 B. 619; 11 Ind. Deo, (x. 5.) 415, 
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mortgagee has a right to insist that his secur: 

ity shall not ‘be split up, but in the 
following cases thera is no objection to 

aco and to rateably distribute the mortgage 
ebt:== 

(a) “When the mortgagee does not insist on 
keeping the seeurity entire. 

b) "When the original eontraot itself 
reeites that the mortgagors join together 
in mortgaging their separate shares. 

(c) “When the mortgagee has himself 
split up the security, e. g, when he buys 
a portion of ihe mecrtgaged estate. In 
this case he is estopped from seeking 
"to throw the whole burden on that part 
of tke prcperty still mortgaged with 
bim." 

I will refer to one more authority. In 
Ohunna Lal v. Anondt Lal (0) it was held 
that when e mortgages holding a mortgage 
over two distinct properties brings oné of 
them to sale in execution of a decree 
agairst the mortgagor rot being a deeree 
on his mortgage and purchases sueh property 
himeelf, the whole mortgage is not neces- 
sarily thereby extinguished; but, if the 
mortgagee subsequently seeks to brirg the 
mortgaged property to sale in excontion 
of a desree obtained on his mortgage, he 
will have to bring into asaount the full value 
. of the portion of the mortgaged property pur- 
chased by him under his former deeree. 

There ean, I think, be no question on the 
authorities, and under ssction 60 of the 
Transfer of Property Aet, in eaces to which 
that Act applies, that the law is so, and the 
mortgages is entitled to claim that his 
sseurity should not be split up but, if he 
becomes by his own aet the purohaser of 
a portion of the mortgage-security, he has 
no longer any right to elaim that the seeurity 
should not be split up, and the mortgagors 
nr aseignses for morigagors besome Hable 
for op y so much of the morigaga-debt sa 
is proportionate to the portion of the 
mortgage goeurity that they have pire iesid, 
That thie isso is merely equitable. Fu-ther, 
it. i» elear that the plaintiff's advisers 
realized the liability of tbe plaintiff to kaap 
the lands parchased, by him still subjeet 
. to the mortgage ånd the right of the mort. 
gagera and others to elaim that this should 


(6) 19 A. 196; A, W. N. (1897) 18; 9 Ind. Deo, 
(N. 8) 129, . - 
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ba so, Aeeordingly, we fad in the plaint 
that the amount paid for the properties 
which were brought to sale is sa'd to have 
been credited towards the mortgaga-debt, 
partly for prinsipal and partly for interest. 
The object clearly was to avoid having to 
acsount for the fall value of the property. 
It ie, I think, elear that in a ease soch 
as this, the purehasers from the mortgagors 
would bs entitled to redeem the lands they 
purehased on payment of a proportionate 
amount of the mortgage security. 

I* is urged that they cannot obtain the 
relief they seek in the present suit and that 
they must bring a separate suit against 
the mortgages for this purpose. To eomp»l 
them to bring a separate suit would clearly 
result in great delay, both in the present 
suit and before the rights of the various 
parties could be finally settled: lean see no 
reason, and I know of no rule of Jaw, whish 
would prevent the Court from passing a 
decreas, limiting plaintifi’s rights in sonse- 
qaence of certain findings of fast or of 
law. 

Plaintiff seeks a mortgage decree and 
defendanta desire and plead that, if he is 
to be granted a dearee, that deoree should 
be limited by setting out that la is not 
entitled to one indivisible decree against 
the whola of the properties, but only to a 
decree whieh would permit of each individual 
redeeming his own lands on payment of 
& proportionate share. I, therefore, think 
that there is no fores in this objec- 
tion and that it should not ba allowed 
io pravail. 

As to the secoud point: It is trae that 
no defense was taken in the written statemsnt 
aa regarda the interest; but seeing that 
the iutsrest claimed was elearly one which 
might raise the question of ita baing a panalty 
and that the defending defendants were not 
parties to the document, the plaintiff ought 
elsarly to have set out the terms of the 
deed as to interest. Tne matter deperds 
on an interpretation of a elaus in the daad. 
It is not a simple question of fast, and, that 
being so; Ithiok it may be raised in first 
appeal, : 

It is perhaps not eleur from the wording 
of the mortgage deed whether the increased 
rate of interest is to be payable from the data 
of the mortgage or ovly from the date of 
default; if the former, the provision ig slearly 
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a penalty and sannot be allowed; if the 
laiter, it will fall within the provisions of 
the added explanation to sestion 74 of the 
Contrast Asi. 

The interest originally fixed, namely, 24 
per cent. per annum was a very high rate 
of interest in the case of a mortgage with 
valuable properties as seeurity; and toin- 
crease the rate of interest to 36 per cent. 
per annum has had the result of praotieally 
doubling the amount of interest that is now 
payable. 

In my opinion, it is slear that, had the 
facts been brought to the notica of the 
Conrt, it would have baen held that this 
stipulation for an increased rate of interest 
was a stipulation by way of penalty and that 
only 2.per sent. per mensem would have bean 
desreed, = 

It is to be noted that plaintiff has waited 
for nearly 12 years in order to exact the 
uttermost farthing out of the increased rate of 
interest, 

The sppesl must, therefore, bs aecepted 
and the deeree of the Trial Court must ba 
varied. There will be tbe usual mortgage- 
desrea for the principal sum dus with 
interest at 2 per seat. per mensem up to the 
date of decree and for six months thereafter, 
with subsequent intereat at 6 per cent. per 
annum with costs. 

The desree will set ont that eash of the 
defendants appellants is entitled to redeem 
the lands purchased by him from the 
mortgagors on payment of @ proportionate 
share of the mortgage-debt and that that 
proportionate share shall be arrived at by 
ineluding the property purchased by the 
mortgagee himself, whish is to be takan 
at what is fixed as its value and not merely 
at the amount realized at the auetion sale. 
The whole of the mortgaged properties 
having been valued, the amount due will 
be proportioned amongst.the various pro- 
perties and the amounts for whish eash 
defendánt-appellant may redeam his landa 
shall be set? ont and atime fixed within 
whieh he must do so, This will nesessitate 
an enquiry, and I would remand the case 
to the District Court for an enquiry to be 
made on these :lines and the result of the 
enquiry, together with the opinion of the 
District Judge, will be returned to this 
Court when a final deeree will be drawn 
up. ; 
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Às ġo costa: No orders can be passed -at 
present, but the matter will ba decided on the 
return being made, pad d 
W, 0. 4. “Appeal accepted; — 
Decree varied, 


LAHORE HIGH COURT. . . 
Sucoxp Civin Appgat No. 3009 or 1918. 
April 18, 1922. 
Present :—Mr. Justiee LeRoasignol 
and Mr, Justice Harrison. 
CHIRAGH DIN AND ANOTUER — DEFSNDANTS 
— ÁPPRLLANTÀ 
cereus 
SERAJ DIN—Ptatntive, IMAM D.N 
AND OTHERS—DeveNDANTIS— °° 


RerPow penta, 
Pre-emption  suit-—Valuation~—-Compensation for 
improvements, whether to be included in valuation, 


In determining the value for purposes of jurisdic- 
tion of a suit for pre-emption any compensation found 
to be equitably due tothe vendee and not as a part 
of the price paid by the vendee, ought not to be 
taken into consideration  [p. 891, cols. ! & 2] 

Muhammad Afzal Khan v. Nand Lal; 16 P, R. 1908; . 
73 P. w. R, 1907; 146 P. L. R, 1908 :F B.) dis- 
tinguished. 

Abdur Rahman v. Charag Din, 19 P. R. 1908; 129 
P. L. R. 1908: 38 P. W. R. 1908 (F. B.), Dharam Chand 
v. Girdhari Lal, 88 P. L R. 1902, Hayat v Sant Ram, 
20 P. B. 18904 and Muhammad Khan-v. Ashak Muham- 
mad Khan, 106 P. R. 1895 (F. B,), referred to. 


Seeond appeal from a decrae .of the 
Senior Snbordinate Judge, First Class, 
Lahore, dated the {3th May 1918, affirming 
that of the Munsif, First Class;-Kasur, Dis- 
triet Lahore, dated the 19th Mareh 1918. . 

Diwan Mehr Ohand, for the Appellants, : 

Malik Muhammad Hussain, fcr the Re- 
spondents. 

JUDGMENT.—The first question in this 
sesond appeal is whether the appeal from the 
Munsif lay to the Court of the Senior Sub. 
ordinate Judge. In his plaint the plaintiff 
alleged that the property in suit belonged to 
him and Imam Din jointly, that it was sold 
by Imam Din to Chiragh Div, defendant, for 
Rs, 60 and that the plaintiff elaimed one- ` 
half in bis own right and the other half as 
& pre emptor on payment of Hs. 30. The 
Munsif found that the plaintiff had no share 
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in the property but was entitled to pre- 
empt the whole on payment of Rs. 60 
plus Rv. 71-2 0 representing compensation 
for improvements effected by the vandee 
sinse the sale. If the value of the 
original suit was Rs 60, the Sanior Sab- 
ordinate Judge had jurisdietion to hear tha 
appeal, but if the value of the original suit 
was Rs, 60; the prise of the property, plus 
` Ra. 71-2.0, the compensation payable for im- 
-provements, then the Senior Subordinate 
Judge had no jurisdietion to hear the appeal 
which lay to the Distriet Oourt. We have 
been referred to Muhammad Afsol Khan v. 
Nand Lal (1) but that doss not afford mush 
help, for sll that it lays down is that the 
Munsif is not eompetent to pass a deeree in 
a suit exceeding the limits of his pecuniary 
jurisdietion. 

In Abdur Rahman v, Oharag Din 
(2) it is laid down that in a suit for 
possession of a house the value of the improve- 
ments effected by defendants must be taken 
into eonsideration in determining the value 
of the suit, but in the body of the judgment 
of that case it is s‘ated that eases relating to 
snifa for pre-emption have only an indirect 
bearing on the point in is-ue, 

In Dharum Ohand v. Girdhari Lal (3) it 
was held that the value of the suit for the 
purposes of jarisdietion was the value of the 
property whieh it was sought to pre-emopt 
and that value was not affected becanas the 
defendant sla mad on equitable grounds sam. 
pensation for improvements. 

In Hayat v. Sant Ran (4) it was beld that 
sompensaiion forimprovements was not to be 
taken into acsount in determining the value 
of the suit, and in Muhammad Khan v. Ashak 
Muhammad Khan (5) it was laid down that 
the question of jurisdietion had to be deter. 
mined with referenca to the claim made 
‘and not to the decision upon the slaim. 

From the foregoing it appeara to us that 
any ecmpensation found to be payable by 
the plafhtiff pre-emptor to the vendes on 
equitable grounds and not as & part of the 
price paid by the vendee is not to be taken 
into eonsideration in determining the value 

(1) 18 P. R. 1906; 72 P. W. R. 1907; 146 P.L. BR. 
1908 (F, B.). | 

121 19 P, R, 1903; 129 P. L. R, 1908; 88 P. W, R. 
' 1908 (F. B.), 

(8. 88 P. L. R. 1902, 
(4) 20 P. R, 1894. 
(5) 103 P, R, 1895 (F. B.). 
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of a suit in a pre-emption ease. The only 
appareat ground on whieh the ínolusion of 
the amount paid as compensation can be 
justified in determining the valuation of the 
suit is that the plaintiff should pay Court fea 
on the value of the property he seeks posses- 
sion of. On the other hand, his elaim is 
merely to be substituted for the vendes in 
respect of the property in the oondition iu 
whiah it stood at the time of the sale. He 
does not pray for possession of the 
improvements effaeted sinee the sale nor is he 
invariably bound to take over those improve- 
ments. Indeed the vendee may prefer to 
remove the improvements effeeted by him, 
and in some cases he will be allowed to do so 
whilst in others he may be foreed to forego 
all claim ta them. For these reasons we 
think the eorrest view is that sompensation 
found to be equitably due to the vendee is 
not to be taken into aalculation for the 
determination of the value of the suit, and on 
this finding we hold that the Senior Sub- 
ordinate Judge had jurisdiction to hear the 
appeal. 

The only other point argued before us was 
that the Subordinate Judge was not correct 
in his finding that the plaintiff’s properiy 
and the property sold had a sommon entranee 
from the street, and it is urged that the plan 
on the resord is not eorrest. We are not, 
however, at this late stage prepared to allow 
the contention,that the plan is insorreet, for 
its eorreetness was never ehallenged in the 
Qouris below, and from that plan wa find 
that the only entrance to the area in dispute : 
ie through the plaintiff’y property. Oonse- 
queotiy, the Senior Subordinate Judga ia 
corres in his finding that the plaintiff's prop-. 
erty and the property in disputa have a 
common entranse from the street, 

For these reasons we dismiss the appeal 
with sosts. 


Z. E, Appeal dismissed, 
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OUDH JUDIOLAL COMMISSIONER'S 
COURT. 
First Civi, APPEAL No. 66 ox 1921. 
February 10, 1924. 

Present :—-Pandit Kanhaiya Lal, J. C, 
RAM NATH ¿ND OTHERS — DEFENDANTS ~-~ 
APPELLANTS 
CENSUS 
RAGGHA SAH-—PLAINTIFF AND ANOTHER — 

DzrkewosNT— RESPONDE- T3. , 
Evidence Act (I of 1879), s. 1 4— Presumption- 
Court, duty of-—Docwment produced by obligor-—Burden 
of proof— Question when immaterisal. 


When 2 document creating an obligation is produc- 
ed by the obligor the strength of the presumption 
authorised by section 114 of the Evidence Act varies 
in different circumstances and the Court has to take 
into regard any facts or circumstances indicating that 
the document might have been stolen. [ p. 894, col. 1.] 


Tn a suit upon a bond if the latter is produced by 
the defendant with an endorsement of payment on it, 
the burden of establishing that the debt was still out- 
standing, or in other words, of showing that the bond 
came in the possession of the defendant by dishonest 
means and that the signatures to the endorsements 
were either forgeries or unauthorised, is on the 
plaintiff. [p. 894, col ?.] 

Mohammad Mehdi Hasan Khan v. Sri Mandir 
Das, 17 Ind, Cas, 896; 16 O. C. 278 12 M. L. 
T, 892, 84 A. 511; 14 Bom. L. R. 1078; 10 A. L.J, 
373; 17 O, W. N.49; 16 O. L. J. 629; (1912) M. W, N. 
1059; 29 M. L, J. 741; 89 T. A, 68 ! P. C.), referred to, 

Harripria Debi v Rukmins Debi, 19 C. 434; 19 T. A. 
79,6 Sar. P. C. J. 177; 9 Ind. Deo, (x. 8.) 736 (P. C.), 
relied on. 

The burden of proof shifts as the evidence is de- 
veloped: and when both the parties produce their evi- 
dence, the question on whom the initial onus lay 
ceases to be of much importance [p &94, col. 2.] 

Kundan lal v. Musammat Begam-un-nisa, 47 Ind, 
Cas, 887, 22 0. W. N. 987; 8 LI. W. 283 (P, O.', 
followed. 

Appeal against à desree of the Subordi- 


nate Judge, Barabanki, dated the 13th Angust 
1921. 


Messrs. Beaheshwar Nath Srivastava and Har 
Dh'an Ohandra, for the Appellants. 

Messrs, A. P. Sen and Ram Bhaross L-l, 
for Resnondent No, 1. 

JUDGMENT.—This appeal arises out of 
a suit brough® by the plaiotiff for the 
recovery of money due on a mortgage-hond 
exeented by Abdul Kerim and Nasir Alam 
on the 23rd February 1912. The mortgage 
was effeeted in lieu of Rs, 1,000 re. payable 
within two yeare with interest at 2 per eont. 
per mensem compoyudable half-yearly. 

It iscommon ground that a&dasoity was 
committed at the house cf the plaintiff on 
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the 14th June 1915. "The plaintiff essaped 
by jumping down from the roof of his house 
but not without fracturing his arm. In 
the course of the daeoity the dacoits burnt 
the aecount books and other papers belonging 
to the plaintiff and are stated to have earried 
away other property ineluding sash, ‘orrea: 
ments ard other articles. s 

The allegation of the plaintiff was that the 
Original mortgage:bond in suit was lost by 
him in that daeoity. The defendant» Non 2 
and 4 produeed that doeument and stated 
that they had obtained it from Abdul Karim, 
the original mortfgegor, at the time they 
took a sutaequent mortgage from him on 
the 26th Angust 1914. The learned Subordi- 
nate Judge in a well sonsidered judgment 
eame to the ooneinsion that the loss of tke 
origiral bond was proved ard that the 
defendants bad failed to establish the alleged 
par mert, l 

The cecoity was committed in the village | 
Paintipur near the berder of the Barabanki 
Distriat by abont 40 men, 8 of whom were 
reen next morning passing by the village 
Mirzapur, which is in the  Sitapur 
District with some bundles, the sarrying 
of which aroused the suspicion of some of 
the villagers. They were arrested and the 
bundles were found to, contain ornamente, 
some of whieh were identified asa part of the 
property which bad been pledged with the 
plaint:ff. Their sapure led to tbe arrestof 
otber persons. Many of those arrested 
were eventually convicted on the 8th 
December 1915. A list of the dccument 
lost in that daeoity was not then filed but 
the present plaintiff stated before the Com. 
mitting Magistrate that the dasoits had 
burnt his aecount-bocks and other papers. 
He was under that impression wheu 
he filed the present suit, but the subsequent 
produstion of the mortgage bond in suit has 
led him to suggest that all the dccuments 
had not been burnt and some mast have 
been removed by the dasoita. ° 

The defendants have produced no direst 
evidenes to prove that tha money due on 
the bord in suit was paid by any 
of the exeentants to the, plaintiff. They 
prodused Abiul Karim, the original 
mortgagor, whose statement is that in 
1913 he paid Rs. 1,000 to Nasir Alam, 
and got baek the mortgage bond from him. 
In eross-examination he said that he had 


Vel LX VIII) 
RAM NATH v, BAGGHA BAH. 


paid the money by making & fresh mortgage 
infavour of the late Raja of Belahra for 
Rs. 4,000 ; but ro copy of that mortgage. dead 
has been filed, and it is admitted that no 
morey was left out of the eonsideration of 
that mortgage with the Raja cf Belahra for 
the payment of the money due to the plaintiff. 
He further stated that the payment was 
really made in 1914 and that the: amount 
paid was Rs. 1,000 or 1,200. The mortgage- 
bond contains no endorzement evidensing 
the payment. The plaintiff is literate. The 
amount due cn the mortgage-bond in 1914 
must have been mush more than what Abdul 
Karim professes to have paid. It is not 
likely that Abdul Karim or Nasir Alam 
would have paid the money due on the mort. 
gage to the plaintiff withont obtsining an 
endorsement from him thereon. 

The atory of the defendants-appellanta is 
that Abdul Karim mortgaged the property 
comprised in the bond in suit with Kundan 
Lal on the 26th Augus? 1914 for Rs. 2,:09, 
the whole of whieh was paid in eash partly 
before oxecution and partly at the time of 
registration. It is also asserted that at the 
time of taking that mcrigaga Kundan ual 
had searched the resords and come to 
know that there was » mortgage on the said 
property held by the plaintiff and learnt 
from Abdul Karim that it had already been 
paid np and that the original mortguge-bond 
was then made over by Abdul Karim to him 
with two small holes at the plases where 
the signatures of Abdul Karim and Nasir 
Alam exiated to indicate that it had been 
rendered useless. Subsequently Abdul Karim 
sold the said property to Kondan Lal for 
Rs. 7,000 on the 9th April 1915. The 
dacoity took place on the 14th June 1915, 
It is diffieult. to say that Abdul Karim sould 
have any motive for bringing abont the 
dacoity after he had sold his interest in 
the mortgaged property to Kundan Lal, 
though an insinuation of that oeffeet has 
been made by the plaintiff in his evidense 
in this*ease, From the notes of search 
made at the time of the exesntion of 
the mortgage of the 29th Marsh 1914, 
it appears that a mortgage bond was 
exesuted by Abdyl Karim and certain other 
persons in favonr of Raja Abul .Hasan 
Khan of Belabra in respest of their share 
in the property mortgaged for Rs. 5,000 
on the 22nd May 1922 within a few montha 
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of the exeention of mortgage-bond in suit, 
No other loan on the .sesurity of the 
disputed proporty is shown t? have bean 
taken from Raja Abul Hasan Khan of 
Belahra either in 1913 or 1914, If Abdul 
Karim was unable to pay the money due on 
the mortgage in suit ont of the eonsideration 
advanced by the Raja of Belabra on the 
22nd May 1912, it is bardly likely that 
be would have been able to pay any money 
to the plaintiff in 1913 or 1914 unless 
a fresh lcan was taken for the purpose, of 
whioh there is ro proof. 


The evidence of Kundan Lal abont 
the original mortgage bond heving been 
returned to him by Abdul Karim cn 
the 26th August 1914 is not supported 
by any reHable evidence. The statements 
of Abdul Karim and Kundan Lal are 
conflicting. Kundan Lal states that Abdul 
‘Karim told him when returving the 
mortgage bond in euit that vo endorsemert 
of payment cculd have bean obtained 
thereon kecause the plaintiff was illiterate; 
but Abdol Karim states that he did not 
say 80 and that he knew that the plaintiff 
was literate. Ifthe dosüment was actually 
returned the probablity is that it would have 
been .returned before the Sab Registrar 


and a note of return would have then found 


a plase in tke registration endorsement, 
In fast the mortgege of the 2óth August 
1914 does not even sey that there was 
no previous enermbrance in  existense, 
though the mor:gage-bond in-suif did say 
so, The statements of Ahmad Husain and 
Maika Lal abont the return of the original 
document are unreliable ard have been 
rightly disbelieved by the learned Subor- 
dinate Judge. Kundan Lal states that Mathura 
Prasad was one of the persons present when 
the original mortgage-bond was returned 
by Abdul Karim to Kundan Lal; but 
Mathura Prasad states that he was not 
present at the time of the execntion of the 
mortgage by Abdul Karim, in favour of 
Kundan Lal and that all he knew was that 
at the time of the exesution of the sale.deed 
some papers had been returned by Abdul 
Karim to Kundan Lal but hedid not know 
what they were. 

There is a euricus note on the bask of 
the original mortgage- bond filed by Kundan 
Lalon the lower left hand corner, referring 
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to the mortgage- bond in question in the 
following terms :— Rs, 1,000 Raggha Sah 
ka bainama Abdul Karim dsha ", The object 
of this note perhaps was to Sndicste to the 
holder who evidently did not know the 
language in whieh the document given was 
written that it wan the mortgage of 
Bs. 1,000 in favour of Raggha Sah appertain- 
ing tothe property about whish a sale-deed 
had been taken from Abdul Karim. Ib 
might also mean that the dosument givan 
was the sale-deed for Rs. 1,000 executed 
by Abdul Karim in favour of Raggha Sah or 
that the bond had been reseived from Abdul 
Karim in connection with the sale, What- 
ever the significanaa of that note might be, 
there can be no question that i$ could not have 
been made till after the sale deed exesuted by 
Abdul Karim in favour of Kundan Lal had 
come into existense and if the evidense 
produced by Kundan Lal to prove that the 
document in question kad been returned 
tohim by Abdul Karim on the 26th August 
1914 fails, and no evidense is forthcoming 
to proye that Abdul Karim had paid any 
money to the plaintiff in satisfastion thereof 
in 1:18 or 1914 as now stated, the story 
told by the plaintiff that the document had 
been lost at the time rf the dacoity and 
had patsed thereafter from the hands of 
one of the daeoita to the person interested in 
setting up the plea of payment beaomes 
higkly probable. The learned Subordinate 
Judge believed the evidenes of the plaintiff 
‘and disbelieved that produced by the defend- 
ants and there is no sufficient reason for 
taking a different view, 

Under seation 114, clause (1), of the Indian 
Bividense Act (I of 1272) it is opento the 
Court to presume that if a dosnment sreat. 
ing an obligation is in the hands of the 
obligor, the obligation has been discharged. 
But in raising eush a presumtion the Court 
has to tate into regard any facts or circum. 
stanees indicating that it might have been 
stolen. It is not denied that a dasoity had 
been sommitted at the house of the plaintiff 
and it cannot be seriously disputed that 
the .dasoits had burnt his account-beoks 
and other papers and possibly taken away 
gueh documents as they might have liked 
to remove, of whieh the plaintiff, who had 
jumped down from the roof coon after the 
arrival of the dacofts, sould have had no 
knowledge. The learned Counsel for the 
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defendants-appellants relies on the desision 
in Mohammadi Mehdi Hasan Khan 


origins] bond was produced by the defend- 
ant with an endorsemant of payment on 
it, the burden of establishing that the debt 


Ve: 
Sri Mandir Das (1) whera their Lordships , 
of the Privy Council observed that if the ` 


was still outstanding or, in other words, of . 


showing that the bond came in the possas- 


sion of the defendant by dishonest means 


and that the signatures to the endorsements: 
were eitber forgeries or unauthorised is on 
the plaintiff. The plaintiff has stated on 
oath the cireums!anees in whic1 he lost the 
dosument in the eourse of the dascity. The 
learned Subordinate Judge has balieved 
his svidense ; and as pointed ou: in Harri. 
pria Debt v, Rukmini Debt (2) his opinioa 
as tothe loss cannot be lightly so} aside, 
The strength of the presumption, which 
might be raised when a documant, creat: 
ing the obligation is produced by the 
obligor, varies in different circamatancas,; 
The burden shifts, to use the languaaxse of 
Viscount H;lianein Kundan Lal v. Musumma 
Begam un nisa (3) as the evidence ia devalop- 


60; and whan both the parties prodase their. ' 
evidenee the question on whom the initial 


onus lay €easea to ba of much importanos, 


The plaintiff explained in his evidense that "' 


he was unable to file a suit earlier besause 
his arm had bean fractured and he waa 
unable to do any work for two years and 
a half, The daeoity muat naturally have 
upset him considerably, keeping him as 
far as his debtors went in fear of further 
trouble. He obtained & copy of the mort- 
gage-bond on the 14th September 1917. 
The delay in the institution of the suit 
would not, therefore. justify an adverse 
inferenee, He states that he made demands 
from Abdul Karim from time to time ; that he 
had lost abont 300 dosuments, ont of which 
about 15 or 20 wera registered, His assount- 
books had bean destroyed rendering a trass 
of the pirtienlars of unregistered bonds 
difisult, He filed a sait on one’ of the 


(1) 27 Ind, Cas, 393; 15 O, C. 278; 12 M, L. 'T. 392; 
84 å. 511; 14 Bom. L. R. 1078; IQA. L. J. 37317 C. 
W. N. 49; 18 C. L. J. 629; (1 12) M. NW. N. 1052; 23 
M. L. J. 741539 I. A. 98 (P Q.). 

(2) 19 C. 438; 19 I, A. 79; 6 Sar. P. 0. J. 177; 9 
Ind. Dec. (N. s.) 786 (P. O.). 

C 47 Ind, Cas, 837; [22 O, W. N. 937; 8L. W, 238 
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registered documents and got a deeree, 
The other dosuments might have been 
re-paid or renewed or the monéy dus on 
them otherwise settled, No question was 
put to the plaintiff about them. His failure 
to file any other suit before the institution 
of the present one would not justify an 
inferense that he had really lost none. 
The. value of the property mortgaged which, 
aesording to Kundan Lal, yields a profit 
of Rs, 650 a year, i8 much more than 
the amount paid by Kundan Lal to Abdul 
Karim at the time of his purchase, Con. 
sidering all tke circumstances the view taken 
by the learned Subordinate Judge is fully 
justifed by the evidence and the probabilities 
of the ease. 

The appeal fails and is dismisscd with 
costa. 

.W. & A. 

Apreal dismessed. 


LAHORE HIGH COURT. 
MisogLLAxEOUs Seconv CivIL ÁPPEAL 
No. 2511 or 1921. 
April 19, 1922. 
Preseni:—Mr. Juetiee Le- Rossignol. 
SARDAR ALI AND ANOIHER— DEFE3DANTE— 
APPELLANTS 


versus 
FAZIL—Puarmiire, SHER— 
Derrnnaxt— Resrowpests, 
Punjab Pre-emption Act (I of 19183), s, 80-—Pre. 
emption sutt—Sale of undivided share in joint holding 
—Limitation— Physical possession of part, 


Inasmuch as a co-sharer in a joint undivided prop- 
erty has a right to every part of that property 
until partition, what he sells is his share or a 
fraction of hisshare in the whole of that undivided 
property; in other words, he sells to the extent of his 
interest or & portion of his interest therein the 
whole pr@perty, and if his assignee takes possession 
under the sale of any portion of that joint property, 
limitation for a suit for pre-emption in respect of 
such a sale begins to run under the second clause of 
section 30 of the Punjab Pre-emption Act of 1918, 
from time of such wgsumption of possession, 


: Mice:lleneous second appeal from an 
order of the Distriet Judge, Mianwali, dated 
the 10th June 1921, reversing that of the 
Munsif, First Class, Mianwali, dated the 15th 
March 1921. : - ; ; 
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Mr. Abdul Ghani, for Mr. Zafrulla Khan, 
for the Appellants. 


Mr. Mukand Lal Puri, for the Respondente, 


JUDGMENT.—In this and the two 
connected appeals the scle question is that 
of. limitation. The suits are brought by 
the sons of the vendors in each case to pre- 
empt shares in a large area of shamilat. 
Jf the date of mutation bə taken as tha 
terminus a quo in each case, then each suit 
is within time, but the First Court has 
found that possession was delivered to the 
vendees at the time cf sale long before 
mutation, and if the date of possession bae 
regarded, then all three suits are barred 
by time. 

Tbe First Court dismissed the soits as 
barred by time. The learned Distrist Judge 
held them to be within time and remanded 
them for desision on the other issues, 
holding that the limitaticn in such cases 
was governed by Art. 120 of the Limita- 
tion Act. 

. In second appeal ib is sorceded by the 
respondent that the learned District Judge 
is wrong in applying Art. 120 of the 
Limitation Ast, but urges that under sestion 
30 of the Preemption Aet the suits are 
within time, inasmuch as what was sold 
was not eapable of physical possession and, 
therefore, time began to run against the 
plaintiffs enly from the date of mutation, 

Whether an  unsscertained share in an 
undivided property is capable of pbysical 
possession is a matter on whieh the High 
Courts have dissented, but the balanse of 
opinion appears to favour the view thata 
mere share in an undivided joint property 
is not eapable of physical possession, For 
that reason Art. 10 of the Limitation 
Act is inapplieable fo esses sueh as these, 
Now, Itake it that inasmuch as a eo-sharer 
in a joint undivided property has a right 
to every part of that property until 
partition, what he sells is his share or a 
fraction of his share in the” whole of that 
undivided property; in other words, he 
cella (io the extent of his interest or a 
portion of his interest therein) the whole 
property, and if his assignee takes possession 
under the sale of any portion of that joint 
property, time begins to run under the second 
clause of gestion 80 of the Pre-emption Aet 
from ‘the time of such assumption of possess 
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Bion, For tbese reasons I bold tbat all three 
suits are too late and aseepting the appeals, 
I dismiss the suits with costa thronghout. 


Z. K. * 4 $ 
Suits dismissed. 


OUDH JUDICIAL OOMMISSIONEB'S 
COURT. 
Frest Orvit ApPE«n, No. 65 or 1921. 
february .2, 1922. 

Present :— Pandit Kanhaiya Lal, J. C. 
KUBER SINGH— DEFEXDaMT—ÀPPELLANT 
ter gus 
Musammot RAJ KUNWAR— 
Prarntire—- RESPONDENT, 

Limitation - Mesne profits, decree for, affirmed on 
appeal - Application for determination of mesne profits 
on Limitation terminus & quo. 


Where a decree for mesne profits is affirmed on 
appeal, the limitation for an application -for deter- 
mination of mesne profits is to be computed from 
the date of the decree of the Appellate Court, 


against the desree of the 


iret eal 
ia Barabanki dated 17th 


Sabun rd Judge, 
ugust 1921.  ' 
^ Mr. Ram Bharose Lal, for the Appeliant, 

Mr. Brsheshwar Nath Srivastava, for the 
Rospondent. 

JUDGMtuNT,—This is an appeal from 
a deeree determining the amount of mesne 
profits payable to the decree-holder under 
O. XX, r. 12 of the Code of Civil Pro- 
cedure. . 

It appears that Abbarac Singh was the 
owner of a 6 pies share in the villages 
Kunwar Danda, Serai Motamid Nagar and 
Hampurwa and a 4-pies 10-kirants share 
in the village Baisara. He was also the 
owner of lo bighas 11 biswas 9 biswanais 
of land in the village Nand Kuin, Atter 
his death Raghubir Singh. Narendar Singh, 
Hardat Singh and Sheo Singh, who claimed 
to be the heirs of Ahbaran Singh, mortgaged 
the said property with Maheshar Bskhsh 
Singh, agreeing to give him possession, A 
suit was subsequently filed by Maheshar 
Bakhsh Singh for possession of the asid 
property with mesné profite,, to which the 
gacrtgagors and a person named Kuher 
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Singh wera impleaded as defendants On. 
the 20th November 1916 a desree was 
eventually passed against them for - pos. 
gession and mesne profits for the two years 
preceding the suit, the amount of whieh 
was to be determined, it was said, in the 
exeaution department under O, XX, r. 12, of 
the Code of Civil Prosedure and to be 
recoverable from Kuber Singh. Tke mort. 
gagee executed this desres and obtained 
possession in Dacamber 1916. Kuber Singh 
meanwile filed an appeal from the entire 
decree, That appeal was dismissed on the 
28th June 1917. 


On the 20d Mareh 1920 the decree-holder 
aprlied for the determination of the mesne. 
profits awarded to him for the years 1321, 
13229 and Kharif 1823 Fasli. The Court 
below determined the mesne profits for 1321 
and 1322 Fasli as amounting to’ Rs, 740 
and those for Kharif 1323, Fisli, that is, 
till the date of thereeovery of possession, 
as amounting to Rs. 185; bat it awarded 
the decree-holder Rs. 600 out of the former 
amonnt and the whole of the latter amount, 

In appeal it is contended that no desrse 
for mesne-prifits ought to have bean passed 
for Kbarif 1323 Fasli besause the. desree 
did not award mesne profits for any.pertiod 
iu excess of two years, That conténtion 
is borne out by the decree. The amount 
awarded for Kharif 1323 Fasli, that is, 
for the period subsequent to the date of 
the suit must, therefore, ba exraluded, The 
amount, whish tbe, decree-holder is entitled 
to is, however, Rs. 740, beciuse in the 
plaint an estimate of mesne profits was 
given by the plaintiff and it was diatinetly 
stated that any amount that might be 
found due on assountof mesne profits might 
be &warded to him. In the application 
fled by the decree-holder for the assertain. 
ment of the mesne profiba a demand was 
made for Rs. 600; but it was evidently 
not meant that heshould get less than what 
was awarded to him by the decree. : The 
eorreetness of the amount is not disputed. 
The deoree-holder is, therefore, entitled to 
receive Hs. 740 for tha two years preced- 
ing the suit. ° = 

It is also urged that the Court bslow 


has taken into sonsideration a larger share 


of: the diepated property than was soverad 


by the deeres; but this plea is clearly 
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untenable,.as the:decree dessribed the prop. 
m eru as- Ít existed prior to the partition. 
It is also urged that the .applisation is 
barred by ‘time, as it was not made within 
three years from the "date when the original 
deeree was passed. But by reason of the 
appeal the desree of the Original Court had 
merged in ‘the deéree of the Oourt of 
Appeal; -and:.on the principle. resognissd in 
Abdul Majid v. Jawahir Lal (1) and Gaja. 
dhar Singh v. Kishen Jiwan Lal (2), the 
limitation for an applisation for the deter- 
mination of ; mesne profits, if there is any 
limitation applisable, is to bə eomputed 
from the date of the final dseree, by whish 
the “award, of mesne profits was sonfirmed, 
From that date the application is within 
- time. 

The apngal is, therefore, dimi tuna except 
in -s3 far that the amount awarded to the 
‘decree: holder will bs redused to Rs. 740, repre- 
senting the mesne profits payable to him by 
*Kubsr Singh for:the-two years preceding the 
spit. The defandant-appellant will ‘get his 
Gista in proportion here avd below from the 
“plaintiff-respondent, who will:get her eosts 
*in'propottion ‘here ‘and’ below from the 
"defendant-appellant. 

W.C, A, c Appeal dism$ssed. 

(1) 23 Ind, Cas. 649; 36 A. 860; 12-A. L. J, 624; 16 
“Bom. L..R. 395; 18 C, W, N. 963519 C. L. J. 626; 
27 M. L, J. 17; (1914) M.:W. N, 483; 16 M. L. T. 44; 
1-L.-W. 483:(P, C.). 

ae 42° Ind. Ca8.93,.83 A. s 16: A. L, J 734, 
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‘OALCUTTA HIGH COURT. 
“APPEAL TRON ORDER No. 81 or 1921. 
January 23, 1922. 
Fresenti — JSustiee Sir Thomas Richardson, 
Krt., and Mr. Justica Ghose, 
CHARU OHANDRA MAZUMDAR 
— Dt 0REE. HouLpER— APPELLANT 
tersus 
FANINDRA NARAIN OHOUHDURY 
AND OTHERS—JUDGMExXT-DABIORS 


— RESPONDENTS, 
' Bwechtion of decree—Limitation Execution sta yel 
“by order of  Cotirt =Pertod ofrstay, if can be deducted, 


In Kan akan the pariol of limitation for an 
application for execution ofa decree, the decree. 
holder is entitled to deduct the period during Which 
` the ‘execution of the decree was} stayed by &n order 
of Court. - E z ; 


dí 
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. the ground of limitation. 
“was attashed in exesution of another decree 


.was stayed on 25th January 1916. 


‘February 1917, The 


‘of Pabna dismissiag 


-is barred by ‘limitation. 
-the advantage of hearing the ‘respondents 


‘the present decree was 
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Appeal against-an order of the Subordinate 
Judge, Fass Court, Pabna, in Pabna and 
Bogra, dated’ the 19th of January 1921, 
affirmibg that of the Munsif, First Court at 
Pabna, dated the 28;h of June 1920. 

.FAOTS appear from the jadgmeht. 

Babu Jatindra Nath Sanyal, for the Appel- 
lant,.— The decr3e-holder is the appellant. 
The appeal is directed against an order 
dismissing an appliedtion for exesution on 
The present -desree 


against the decree holder in 24:h January 
1916,-and the execution of the present decree 
Thera 
was a sale held in execution of the present 


'deeree whieh was set aside on 5th February 


1916. Then the order of attashmeni of 
the present decree .was withdrawn on 3rd 
present application 


was made on 22nd January 1920, My 


‘submission ia that ‘the present ‘applieation 


cannot be. heli to be barred by limitation. 
Attashment of a desres udder O. XXI, 
r. 53, operates as & stay of execution and 
the period ducing whieh it was under attach- 
ment should ba dedusted in  somputing 
limitation.  Kefers to Kiran Shashi Deb: v. 
Ohandrika Prosad Singh (1). The jadgment- 


-debtora ‘who had notice of this application 
-took no objéstion, 


l'submit the -learned 
Judge was wrong in: holding that the appli- 
cation was barred. Rèfers to Bindu Baahine 
Disya y, -Keshab Lal Basu (2), Gobindnath 
Choudhuri:v. Basiruddin: Mondal (3). 

No one appeared for the Rsspondentas. 

JUDGMHENT.—This is an appeal from 
an order of the learned Subordinate Judge 
an application ‘for 
exeeution of a desreeon the ground tha: it 
We have not had 


in this sase.as they did not appsar. The 


‘material ‘dates which appear from the judg- 


ment of the: learned Subordinate Judge 
ars these. The dearge- which is sought 
to be exeeuted was attached 1n.exeeution 


-of .another decrse which appears to .have 
'beén obtained against -the:desree-holder on 


the 24th Jauuary 1916 andthe exeonti2a of 
stayedj by an 


(1) 80 Ind. Cas, 587. 
(2) 87 Ind. Oas, 66; 21 C. W. N, 943; 23 C. L. J, 
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i. (3) 64 Tod, Cas, 921i 3i O. Lid, 198, 
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order dated 25th January “1916. The 
order, however, was modified to this extent 
that the  deeree. holder was allowed to 
proceed with the cale in exeontion of his 
desree, if tke amount due on aseount of 
the other desree was kept in deposit out 
of the purehase money of the, property 
which would be sold. The sale ‘was held 
on the. 26th January 1916 and the deoree- 
holder applied for setting off the purchase 
money against his dues under the  desres, 
That applisation was allowed .apparently 
under some misapprebersion, : The judgment. 
debtors applied to have the sale set aside and 
it was set aside on the bth February 1916. 


There was an appeal by the desree-holder l 


‘and aseeond appeal both of whish were 


dismissed and the execution of this deeree 


-was stayed by an crder of the Court. Then 


on the 3rd February 1917 the attachment . 


-order .against the present decree was 
withdrawn and the desree-holder applied 
for execition, of his decres on the 220d 
.Janüary 1920. A notiee was issued on the 
judgment-debtors as to thia application. 
Apparently. the judgment debtors took no 
objection and an order was madeon the 283h 
.Februəry 1920 for altashment. cf the 
properties mentioned in the application, 

Two. points have been urged, on behalf 

of the decree: holder in support of his appeal. 
The firat ground, is that 
application for exeention was not barred as 
-he is. entitled to deduet the period daring 
whieh the exeseutitmn of his desree was 
stayed by anorder of the Court, thatis to 
Bay, the period between the 5th Febrnary 
1916and the 3:d February 1917 wheathe 
attashment order agsirst his desree was 
withdrawn. The last step previous to the 
-5th February 1916 taken by the deeree- 
holder in aid of execution was on the 26th 
Jannary 1916 and if: the period stated above 
-be: dedusted then his present applieation is 
‘within three ycars of the last step taken 
in aid cf exesution.. lt. appears that ib ig so 
and, therefore,. the present appl'cation for 
execusion i is witbin time. .We need not there- 
fore,.contider the other point raised by the 
draed Vakil for the appellant. - 

- The judgment of the lower Appellata Court 
da, therefore, set aside and the easeis sent 
baek to. the Court of first ing'anse in order 
that it may prossed with the éxesution of the 


geores. - * < ‘ vä » x } 


the ‘present 


The deeree-holder is entitled to his costa in 
all Courts, hearing-fee in .this Conrt being 
acsassed at two gold mohurs, — 

B. X, Case remanded.: 


- $e 


“MADRAS HIGH ooy RT.- ; 
ORIGINAL SIDE APPRAL No, 49 oF 1921. : 
August 1, 1922. ee 
Present: :—BSir. Walter Schwabe, Kr, ~ 
Chief Justica, and Mr. Justice Coutts-Trotter. 


Tag OFFICIAL ASSIGNEE or MADRAS 


— APPLICANT = APPELLANT 
Versus 
 ALLU N, RAMACHANDRA AIYAR 
| AND OIHS588— G'ARNISHEES— RERPONDENTSE, 


Insolvency— Manager of joint Hindu family ad judicat: 
ed insolvent— Official Assignee, rights of. 


The Official Assignee, on the insolveney of the 
managing member of a joint Hindu family, succeeds 
to,— 

(a) the undivided interesb of the insolvent in the 

joint property, and 

4 b) his rights as managing member, 80 far as they 

can be exercise] for his benefit; . 
he is not entitled to have vested in him the shares 
of the other members, although he can deal with 
thám if the insolvent could lawfully have done so if 
there had been no insolvency. [p^ 899, col. 

Fakirchand Motichand v. Motichand Hurruckchand, 
7 B. 488, 8 Ind, Jur '98. 4 Ind. Dec (N. s.) 294, 
Nunna Brahmayya Seti? v. Chidaraboyina Fenkata- 
awamy, 26 M. 214, referred to. 

The Official Assignee is entitled to all the rights 
of the insolvent, including the right to possession, 
except such rights as are‘in their nature personal to 
a member of the family as suoh, [p. 899, col. 2.] 


Appeal from an order of Mr. Justize 
Kumareswami Sastry, dated 23rd February 
1 21, passed inthe exereise of the Ordinary 
Insolveney Jurisdiction of this Court iu 
Insolvensy Petition No. 201 of 1919, 

Mr, V, Varüdharaja Mudalsar, . for the 
Appellant. 

Mr. A, Kandasami 
Respondents, ` 

JUDGMENT.—Thoe Official Assignee in 
the insolveney of N. B. Balas@ami Aiyar 
and Narasimha Iyar brought this suit against 
the minor sons of N; B, Balusami Iyar to set 
aside a deed of partition executed by that 
insolvent in favour of bis minor sons. The 
learned Judge, Kumaraswami Sastry, J., 
held that the deed was fraudulent and void, 
against the Official Assignee. The Official 
Assignee asked for deelarations that the. 
interests of the minors in the property should 


Mudaliar, for, the 
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fe vested in him and that the possession of 
all the properties ineluded in the deed should 
be delivéred to him. These deslarations were 
refused ‘and benee thia appeal. . It has, 
however, been admitted before us that the 
daslaration that the shares of the sons 
has vested was rightly refused and the 
only question remaining for our desision is 
whether possession ought to have been 
ordered to ba delivered to the Offeisl 
Assignee. 

This involves a consideration of the rights 
of the Offieial Assignee to joint family 
property when the managing member is 
adjudicated insolvent, for N. B. Balusami 
Iyar was the mavaging member of the 
joint Hindu family consisting of him. 
self and his sons and as such managing 
member had sontrol over the properties in 
question. : This insolvent’s interest in the 
partnership business belonging to two in- 
solvents” was not an aneestral property. The 
minor sons had no interest in it and the 
débts of N. B. Balusami lyar are in the main 
busitíss debts incurred in the partnership 
businées, 

It-can ba taken as eatablished law that 
“the. Offisial Assignee on the insolveney of the 
managihg member of a joint Hindu family 
succeeds’ to two things, (1) the undivided 
interests of the insolvent in the joint property, 
and.(2), bis rights as managing member ao far 
AS they can be exercised for his own benefit, 
It is also established that he is not entitled 
to have vested in him the shares of the 
other members although he ean deal with 
them if the insolvent eould lawfully have 


done so if there has been no ivsolvenoy. The 


propositions are to be found clearly stated in 
the judgment of Latham, J., in Fakirchand 
| Motichnnd v. Mottchand Hurruchchand (1) 
which has been followed in many subsequent 
eases. This isthe eombined effoet of sections 
7, 80 and 52 of the Presidensy Towns 
Insolveney Ast and of the Hindu Law as 


to the rights of a managing member. See 
Nunna Brahmayya Setti v. Ohidaraboyina 
Venkataswamy (2). 1t follows that the 


Official Assignee standing for this purpose 
in the shoes of. the insolvent «an 
-alienate the minof sons’ interests in the 
e 488; 8 Ind. Jur. 98; 4 Ind, Dec, E 8.) 


9) 26 M, 214. | 


joint property for the purpose of paying the 
insolvent's debts unlass the debiain question 
wersinsurred for an illegal or an immoral 
purpose, the presumption being that they were 
not, 

‘The question remains whether the Official 
Assignee is entitled to possession of the joint 
property. He is joint owner of the property 
and, in my judgment, he must be entitled to 
joint possession thereof, It ia no donbt true 
that a stranger cannot by reason of having 
purehased a share in the joint property insist 
on having a joint possession, But the Offisial 
Assignes is not an alienee but the representa- 
tive of tha insolvent. 

There are sartain rights of a maniging 
member whish the Official Assignes eannot 
exercise by reason of the personal natura of 
the rights such as tha right to live in the 
family house or to share in the family. meals, 
But in my judgment ho is ent/tled to-all the 
rights of the insolvent including the right to 
possession exsapt such rights a3 are in their 
nature personal to a member of the family as 
sugh, 

I expressly rofrain from EPEE auy- 
thing asto what the kadak ‘tights of the 
parties ‘will ba hereafter: “It ia for the 
Offisial Assignee to dseide after examining the 
nature of the debts whether he ean‘exersisa 
the insolvent’s right as managing membar 


of selling the asseta, for the ‘banefit of the 


ereditors: and if thera are. separate agsets 
of the insolvent in whieh his eo-parceners 
have no interest, to what extent they are to 
be used in paying the debts, in relief of the 
joint family property, and 80 oa, and it may 
be open to the minor sons, if so advised, to 
objeat to any proposed sale on the ground 
that the debts that it is proposed to dissharge 
were incurred for an immoral or illegal pur- 
pose, though it is right to point out that it 
has in thia case already been argued, that 
the business was of an illegal or immoral 
character by reason of its alleged speculative 
nature and this point has been deeided ad. 
versely to the contentien of thg. minor. songs 
by the learned Judge who heard the case, In 
Sanyast Oharan Mondal v. Asutosh Ghosh (3) 
where the persons entitled to 4/5th of the un. 

divided joint family proparty wereadjudisated 
insolvents but the member of the family 


^ 


.. (8) 26 Ind, Cas, 880; 42 0, 226, 
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-entitled:to the.other 1/5th was not, the Court 
‘directed that: tha Receiver who was: in the 
yposition of-the Official -Asignee 6hould take 
epossession of .4/5th: share of-the-propsrty, In 
this ease the Offieial Assignee as representing 
‘the :managing’ member is entitled to joint 
:ipossession.of the whole: and the. order in this 
ease: must be varied | accordingly. . The casa 
‘is one of general importanee ‘and there. will 
-be-no. order: as to sosta, except that the Offisial 
Assignee will ‘take .his-taxed sosts of this 
‘appeal onthe original side scale ónt of the 
estate. . 

Y. NV Ve 

Wi O. Ae 

- Order-varied, 


PRIVY -COUNCIL. 
‘APPRAL FROM THE UALODTTA Hier Ooorrt. 
May 12, 1922. 
Present:—Lord Buckmaster, Lord 
‘Atkinson, Lord Sumner 
and Lord Parmoor, 
PRAMATHAN ginis Seo ee nee 


Tat Hox. WILLIAM ARTHUR LEE— 
: RESPONDENT. - 

Limitation Act (IX of 1908), s. 12 (2)—Time 
‘requisite ‘for obtaining cogis of decree, how determined 
—(otiduct of. appellant, ' 


In determining :whab is the requisite time for 
obtaining- sa copy of a decree, the conduct of an 
‘appellant must be considered. No period can be 
‘regarded as requisite under section 12 of the Limi- 


tation Act which need nob have elapsed, if the:appel- > 


‘lant, had acted with reasonable promptitude and 
‘taken reasonable and proper steps to obtain the 
copy. | p. 803, col.'1.] 

Bani. Madhúb Mitter v. Matungmi Dassi, 18 O. 104; 
6 Ind. Deo. (N7 s.) 668 (F. B.), referred ‘to, 

Appeal :from “a -desree of ‘the Oaleutta 
‘High «Court? (Sir, Lancelot ‘Sanderson, :Kr., 
-Ohiéf Justiee, and Justise ‘Sir Charlis Chetty 
‘Kr.) «dated ‘the -29th January 1919 and 
aprinted-as 52 Ind.:Oas. 582. 

: JUDGMENT, 

7 lorD :BUOKMASTER,—The «appellant in this . 
. exsetisthe ‘defendant -in ^a ‘suit which. the 
i respondent instituted by a‘ plairit filed.on: the 
384th:June 1916. The various stages in: the 
. Jitigation are set out in detail in the 
. judgment of the Ghief Justice in the Appeal 
Couri-at Calcutts, -and‘it‘is unnecessary:that 
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‘they should be repeated.’ Among -these 
there was a decree made on the t4th- February 
-1918 decreeing in favour of the respondent 
nd against the  eppellant “the sum -of 
Rs, 27,443, Application made -by'the -appel- 
‘lant to Mr. Justiso ‘Greaves to set that -deeree 
‘aside was refused -on the -26th : July. 1918. 
‘The appellant dèsired to.appeal from -that 
-Fefüsal, and he produeed- his - memorandum :of 
‘appeal before the Court on the 30th August 
of that year, on the eve of the Court: -arising ' 
for the vacation. 

By r. 3-of .Chapter 32 of the: Rules of 
the High. Court of 1914, it -is provided: that 
every memorandum of appeal shall be aecom- 
panied by a scopy of the deerea or order ape 
pealed from, and with this rule:the appellant 
did not comply. The: memorandum of-appeal 
was, however, admitted without the ‘order, 
subject to all objections that might be raised 
on the hearing whish took place on’ tho 27th 
of January 1919. It was then desided’ by 
the High Court that the appeal was -ouf of 

: time, and it is from that judgment that the pre- 
-Bent appeal has besn brought. That the notice 
of appeal was out of time, in fast, is beyond 
dispute, for-the period-of appealiis -twenty 
«days from ‘the: date of the desree:or order 
whieh it is sought to impeach, and that: period 
expired on the 15th August .1¥18, But there 
.is-8 ‘provision contained 10 sestion ;12, aub- 
section '$, of the Limitation Ast of *1£08, 
‘whieh provides that-in-eomputing-the time: for 
appeal there shall ba excluded the time 
, requisite for obtaining” & sopy ' of the-deeres. 
- The appellant’s sontention is--tkat-the time 
‘requisite’ within: the meaning of that sub- 
section is the time whicb, in the cirenm- 
-‘stanees of the case, is -actaally oesupied in 
"obtaining the desree, and that,-so regarded, 
the time that ought to be dedueted hera ‘is 

more than: suffisient to."ectify the delay; 

"The facts with regard to that matter are 
these :— After the order had: bean müde on 
the 26th July no steps were immediately 
taken by the plaintiff to have thé order 
drawn up, but after. the lapse Of foür days 
it wav sompetent to the defendant to apply 
for-that.purpose. The four days elapsed-and 
. nothing was done. On the | 6th .. Augdst 
applisation was made bythe plaintiff to haywa 
the order drawn up, and on the 7th August 
the draft of tha -order was sant ta .the 
appellant, Toe order was simplicity itself, 
but the appellant only raturned the drafi on 


- 
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the-16t1H; August: Qnithe 28+h' August. it: 
was-signed; and.on the 3rd-September-it-was 
filed: by-the plaintiff,- E 

Now, the learned: Judges in. the: Appeal . 
Court: have:he!d that: in détermining what: is, 
the.reqnisite:titna: referred: ba. in; section.19 
of: the- Limtation” Act: the;.conduet: of: tha. 
appellant: must be. considered, and’ their: 
Lordships think that? in:so datermining,they. 
háve.rigbty:regarded ‘the stathtory provision. 
In:their. Lordships’ opinion, no period san, 
be regarded: ag requisite: under: the- Act, 
whish need/not.hava elapsed if-thé- appellant: 
had. taken. reasonable and propepr steps to 
obtain the. order. [n tke.present ease; he, 
~ took none, and the. periods between the-30th 
. duly and the6th: August; and-agaia. between 
the 7th: August and the 16th August, whieh 
were: within the appellanta: control, ara 
suffisiently great to: preven* the appellant: 
saying.that the time: that did’ elapse: must 
have: elapsed. even if he had‘ acted. with; 
reasonable promptifude. 


Itis then urged.that there- is an authority;, . 


decided in. 1886,;. whiek bas- been:the origin- 
of: a practice. andeviatingly:: followed: by:the 
Courts in Calcutta in the interpretation of the: 
Statute, and. that: praetica is .said.to ba that in 
. determining what.is:the time requisite whieh. 
may. bs dedusted you are, in all. eases; to, look: 
at: the time. that. bas actually elapsed in. 
obtaining the order. Their, Lordsghipa are. 
unable to reg. how this-decision, Bant. Mudiub. 
Mitter v. Matungini. Dassi. (1) whish, ia; 
reported. in 13 Cal; at p, 104 ean have:bsen 
B0 müeunderstood.. In. that. sase judgement, 
was. pronouneed on the 17th Jüly.1883,. 
andithe:deeree.was.signed on the. 23rd: Joly- 
so'that-only: six daya: elapsed between the. 
pronouceing: of the judgment:. anl tha. 
signing: of the. decree. Ib would ba; 
impossib'é for: anybody to. suggest that, 
that was an. unreaconable.time. Again, th»; 
application for: the.copy was male on, the; 
díd August,;and- it was obtained: on the Lith, 
August; anéther eight; days: elapsed. there; 
| fèr whiab. tbe. appellant need: not: ba: held 
responsib'à. All that that eases desidsd:; was: 
thai:thosestwe pariods: ofi time; one:ofr which: . 
was preompt and! effQsties- and: the: other of, 
whieh ths. appellant: might: not; haya: baem 
able to: eontrol; ought: to. be: dednsbed from 
tbe length of time between the desree and 


(1) 13 C. 104; 8 Ind. Deo. (s, s.) 563 (E. B.N 
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the, lodging of the. memorandum. It: 
certainly. does- not’ support the proposition. 
that in determining- what- period: is- to: he 
deducted in. any, ease. the time. astually- 
consumed: in. obtaining. the: daeres: ia: to. ba; 
regarded. Their’ Lordships have-been. reter.. 
red'toa well-known bonk on practice whisk; 
it. is Baid, shows. that that. is the practice. 
notwithstanding the limited eharaster of the. 
judgment; but:even: there it is.-impossible.&o 
find: this practise: laid: down im terms: so 
plain and 80. unhesitating that their Lordahips 
sould rely upon that authority: for- the. 
purpose: of: saying: that: it: has: becjme 
established: as, she’ equivalent of a rule of? 
Court. 

Their. Lordships. think, that. the. appellant. 
here is wrong; for the reason: stated, whioh: 
they regard as forming tha-fonndation oL: the: 
judgment appealed-from.. 

For. these, reasons thair, Lordships- will: 
humbly advise His Majesty: that: this appeal: 
should'bs. dismissed: with: aoste. . 


N. K. Appeal dismissed. 
MADRAS HIGH:OOURT. 


Crvit, Arrear No, G5.or 1920; 


, April. 24; 1922.. 


Present:—Mr, Justiee:Phillipps, 
and: Mr. Jnatise:Devadoas. . 
NALLANOHAKORAV:ART BULA 
AEPALACHARYULU AND ornsrs; 
—DEFENDANTS —A-PPELLANTA: 
versus. 
NALLANCHAKERAVANTHUGA, 
RAMAOHANDBACHARYULU;. 
' MINOR, BY, MOTHE£ ARD GUARDIAN; . 
PERINDEVI THAYARAMMA—. 
PhapTIFF— RESPONDENT,  - 
Registration, Act. (XVI. of. 1908),, 3... 22, (1) (2) 
Notification under- ol, {1)—Description of. propsrty— 
Refusal of ,Régistration—Sufficiency.of description får. 
identification—Sutt: to enforce’ registration — Necessary: 


parties, 

The.mere fact that there has begen.&. notification, 
under - olamga_ (1) of saotion, 22. of tlie. Begistretion. 
Act, wopld not, under cléuss (2) of;bho same section, 
be enough for- refusal of- registration: to-a dogu- 
ment! notadeacribed. accordjng.-to that notification, 
unless -the power. of refusal in anoh. a, case was 
expressly given by. the. notification. (p. 902, col. 2.] 

Where a, notification merely provides, that’ in 
certain districts the description should. be in x 
certain: manner, and‘ does. not. give any: further 
diractioa, the proviso under: elausg-(21 of Beotion.22 


t ào 
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ofthe Registratión Act would have the effect of 
entitling a document to be registered provided 
the description is sufficient to identify the property. 
[p. 902, col. 2.] 

Where compromise agreement contains & recital 
that “all the immoveable property pertaining to the 
family of the executants and mentioned in schedule A 


described herein below. shall be divided into four . 


equal shares,” the description ofthe property, for 
purposes of registration, is sufficient for its identi. 
fication. [p 902, col 2: p. 903, ool, 1.] 

dMaulvi Sayid Mahmud v. Muhammad Zubutr, 8 Ind, 
Cas. 606; 81 A. 528;.6 A. L. J. 627, 6 M. L. T. 5, 
doubted: 

‘Narasimha Nayanevaru v. Ramalingama Rao, 10 M. 
L, J. 104, referred to. 

When a document purports to be executed by 
certain persons it is essential that those persons, 
even though they are minors, should be brought on | 
record in a suit to eaforce registration so as to make ' 
the proceeding binding upon them in so faras the 
proceedings have been conducted bona fide by dd 
guardidns. [p. 903, col, 1.] v 


Appeal against the deeree of the Court ‘of - 
the Subordinate Judge, Bozwada, in Original - 
Suit No. 31 of 1917, 

Mr, A. Krishnaswami Aiyar, for the Appel- 
ants - 

Ew P, Narayanamurthi, for the Respond: 


M UDGME MT.—In this ease the plaintiff 
has obtained a deeree to compel registra’ ion 
of the doeument Exhibit A and an appeal 
is filed by tbe defendants, This doeument 
was presented for registration and registration 
was refused both by the &ub Registrar and 
by tha Registrar on appeal on the ground that 
it was’ a document dealing with immoveable 
proparty and the dessription of the property 
was not sufficient to identify the same. 

Under sestion 21 of the Registration 
Ast there are ^ sertain provisions for the 
description of immoveable: property in 
documents pressnted for registration ; but 
under ssetion 22; clause (2), it is provided 
that. save as Dibee sin provided by any rule 
madé under süb-seetior (1), failure to comply 
wi'h the provisions of section 21, sub section 
(2) or sub-sestion (3), shell not disentitle 
a dosument to be registered if the deseription 
of' the property to which it relates is 
sufficient to indetify that property,” In 
this appeal, itis first of all contended that 
there ‘has been a notifisation relating to 
Kis'na' Distriet under seetion 22 of the 
Act and apparently thera has been some 
gueh notification, but it does not appear 
that the village in whieh the- immoveable 
property is situated hag been surveyed or 
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that it would be possible to deséribe the: 
property by ita survey number as preseribed 
by the notifieation. Apart from thia; it 
appears to us that elause (2) of sestion 22 
provides that a doeument shall not hea: 
refused registration merely because there 
has been a notifieation under sestion ‘22. 
elanse (1) unless that notification so provides, 
If sush  notifieation provides: ‘that "Oertain 
deseription shall ba given” of the immoveable 
property and failing ‘sueh  deseription 
registration san be: refused, tbe question 
would be elear; but, ‘if it merely. provides 
that in certain districts the deseription 
should bein a eertain manner and does not 
give any further direstion, ít seems to us 
that the proviso under olause (2) would have 
the effeat of entitling a dosnment to be regis- 
fered provided the deseription is sufficient 
to identify the property. It would appear 
that in Maulvi Sayid Mahmud y. Muhammad 
Zubair (1) it was held that a rule framed 
under seetion 22, elause (1) was imperative 
and was not affested: by the proviso in 
clause (2) of the same sestion. If that 
is the effest of that desision, we may .say 
with respeet that at present we are not 
altogether Prepared to aseept it, but in the 
present casà this is a matter whish need ' 
not be desided, for it does not appear that 
the property now in question can be 
deseribed by survey numbers as direated in the 
notification of the Losal Government regárd« 
ing the Kistna District, 

We then have to see whether the 
dessription of the propsrty ia suffisient to 
identify the same. The dosument sought 
to be registered is substantially a sompro- 
mise agreement and one of the conditiong 
of that compromise is that “all the 
immoveable properties pertaining to the 
family of the execatants and mentioned in 
Schedule A described herein below shall be 
divided into four equal shares”. and the 
division is to take six months after the 
exesution of the doeument Theve.is-another | 
provision also that “a deed of partition shall 
be exesuted separately. on a propjr stamp 
paper and that the same shall be gob re- 
gistered and that this agreement shall be got 
registered on i9th Desember 1916," No doubt 


the property is not very definitely ee 


L. (1) 8 Ind, Cas. 506; 81 A. 628; 6 A. L, J. 827i 6 an 
T. 6. 
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but it is stated to: be the family property 
and we think that the description is 
suffisient for the identification of the property. 
It is not as if this were a dosument effecting 
an saetual transfer of the property; it is 
merely a declaration of the intention to 
effect partition with a resital that the 
partition’ is to be finally “effected by a 
separate registered instrument. Oar view 
that this description is suffisient is completely 
supported by the deeision of this Court 
in Narasimha’ Néeyanevara v. Bamacingama 
Rao (2) in ‘whieh it was “held that the 
description of the property as ‘my fimily 
property? without arytbing further was 
sufficient.’ Hera we have also a sahedule 
whieh dces to's certain extent define the lands 
referred to, We aceordirgly find that the 
description 1g sufficient. 

: Even if the document eould be registered 
eo far as regards ‘the immoveable property, it 
eonfains various other provisions whieh do 
not relate to immoveable property and as 
decided in Amirdom v. Muthukumara | Ohetly 
(3). it could bave been registered at least 
so far as it purports to: be an agreement for 
partition. We accordingly hold that the 
Subordinate Judge was right.and that the 
document ahovld be registeréd, 

A. further objeetion is taken that defendants 
Ncs..4 and 5 who were mirors at tha time of 
exesution and on ‘whose beha'f the document 
was executed by their’ gusrdiana were 
unnecessary partis. to this suit, the 
argument being that under the Regietration 
Act, the excentant of a doeument is the 
guardian and not.the minor, Whether this is 
soor not is immaterial, for when a dosument 
purports to be exeeuted: by certain persons it 
is essential that those persons, even though 
they are minors, should ba brought on record 
in a suit to enforce registration so as to 
make .the proceedings binding upon them 
in so far as the proceedings have been 
condocted bona fide by their guardians. They 
are clearly necessary parties to this suit and 
this eontéhtion fails. 

: The appeal is aesordingly cies? with 
eosts. 

M, 0. P. . . 
€ NH. re. Appeal dismissed. 


(2) 10 M. L. J. 104. 
(8)18 M. L. J. 808.. - E 


INDIAN: CASES, 


508 


PATNA HIGH COURT. 
APPEALS FROM ORIGINAL Deceres Nos, 14 AND 
15 or 1918. 
April 15, 1921. E 
Present : — Mr. Justice Das and 
Mr. Justice Ross, 
SURAJ PRASAD PANDEY —DzrENDANT—- 
First Party— APPELLANT 


. versus 
SOMRA MAHTO AND OTHERS —PLEAINTIFI i — 


: , RESPONDENTS, 

Mesne ‘profits, application for ascertainment of—~ 
Venue—Application, nature of —Interest — Discretion— 
High Court, power of, to interfere. 


The proper Court in which to institute proceedings 
for the ascertainment of mesne profits is the Court 
passing the decree, even though the claim exceeds 
the ordinary pecuniary jurisdictien of such Court. 
[p. 804, ool 1.] 

Robinson v. Duleep Singh, (1879) 11 Ch. D. 798 a5 
p.818; 48 L, J. Oh. 768; 89 L. T. 813; 27 W. R. 21, 
Dinanath Sahai v. Mayawati Kuer, 60 Ind. Cas, 
846; 6 PJ, 54 2 P.L, T, 143; (1921) Pat. 69, 
relied on, 

An application for ascertainment of mesne profits 
decreed is not a suit, but a proceediug ina snit, 
consequently, where mesne profits are decreed, the 
plaintiff is entitled to such profita for three yeara 
before the date of the suit. [ p. 404, col. 2.] . 

It is entirely within the discretion of a Court to 
fix the rate of interest decreed, and the High Court 
will not, in second appeal, interfere with that dis, 
Edna [p. 906, col. 2.] 


' First Appeal. 


. Mears. 8S. Sinha, Sarosht Oharan Mitter and 
Ambica Pd. Upadhaya, for the Appellant. 
Mr. Baikuntha Nath Milier, for the Re- 


pong ents, : 
JUDGMENT, 

Ross, J.—The respondents in these two 
appeals were plaintiffs i in Suits Nos. 827 ànd 
826 of 1911, in whieh they claimed that 
two aala. deeds, executed by the mother of 
the respondent, Somra Mahto, and other 
relations, .in favour of the appellant in 
respeet of an eight annas share in 9 
bsghas 3. hiathas and 3dhurs of land ands 
}2 annas share in’ 22 bighas and 14 dhure of 
land in Gopowlia and Peperdarhi, did. not 
affeet their interest. and prayed for posses. 
sion, 

The suits were dismissed by the Munasit 
but were desreed by the Subordinate Judge 
on appeal anda sesond appeal to the High 
Court was dismissed in 1916. Tho present 
applications were made in 1918 for the 
ascertainment of mesne ‘profits .and the 
respondents claimed inthe first ease a sum 
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of Hs. 8,500.140 from 1315 tò 1820 and 
in the sesond' case a sum of: Rs; )3;197. 
from 1318 to 13206. The  Subordirate 
J udge has given a-desree for-Ra, 1 ,425- 14.4 
in the first ease and- ‘Rs; | 2.919:7:5 in the 
seeond. The, Appeal‘No, 15 of 1918 relates 
to the fórmer and: the Appeal: ‘No; 
1918 relates to the‘lattersuit and the defend- 
ant.is tho appellant. There are srosa.obj:c- 
tions iB both the-aages. " 

At- the 
were taken, It was sontended, Brat. that the, 
deeree for mesre. prcfits. was; ;without.jnris-. 
diation, because no mene profits were 
asked’ for i in the: plaint-; but; on the eonirary,, 
it: was, said. that’ & separate action. would‘ 
be, brought: for. mesne. profits, Referenss 
was made to the case of Robinson vi Duleep. 
Singh (1): in support: ofthe argument that 
the, pleadinga, must, be looked „at, in. relation, 
to. the; deeree, In tbe present-caso , however, 
the desree is perfectly clear and there, i 161 
no doubt’ about ite- meaning. It is, there- 
fore, unnecessary to look at’ tke „pleadings. in 
relation to. ib. And. tbe, relief: granted, 
namely, taesne profite; iis: not ino»nsistent; 
with ‘the. relief’ that had: been. asked: for, 
namely, possesion, , exsept ro far as there: 
iga statement in the plaint; 6, tk ata, separate, 
action would be brovght. But in any, care 
this point is eonaluded by the deeision of the 
High: Gourt: dismissing. the sesond appssl 
whish: wani preferred against. the; decision. of. 
the. Subordinate Judge; . 


The sceond point: was as 
distion. of the Court. 


to the juris. 
When the. appli- 


entions- for aseertainment of mesne 
profits: were made. to the Subordinate 
Judge, he. said that he hadino. jurisdiction 


and: referred: the: plaintiffa; to the Munsif, 
Butibis:deeision- was reversed. by the Oaleutta 
High. Qonrt, Assording to. the. desisions 
of ' tbis: Conrt: the: Subordinate: Judes was 
right; In Dinanath. .Sahai vi Mayawati 
Kuer. (2) its has been. held that the 
proper; Courtin- which. to.institute procead: 
ings for the &esertainment of mesne profits 
ia: the/Oourt:paseing: tha deerae, even though 
the elaim exceeds: the: ordinary: paeuniary' 
jurisdiction. of' sneh Court. The:same. view 


(1), (1879);11,0h, D, 798 at p.818; 48 L. J. Oh, 
758; 39 L, T. 318; 27 W. R. 21. 

(2) CÓ Ind. Cag, 3466 P.L, J, E4; 2- P, Li T. 143; 
(1921) Pat: 69, 
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ouíseb three legal objestiona. 


. paddy crop. 


(1902; 


was: taken: in.the base: of. Mohammad! . 
Abdul Ghafoor. v, Mahtab Ohoudhury (3): 
in which-ease also, it: may be noted, no.claimo 
for mesne. profits wae made in the: plaint.. 
But this plaint'also-is:concluded by the desi: : 
sion of the High. Court; whieh granted a role: 
against the order ofthe. Subordinste:Jadge: 
and made.it. absolute and .directedihim toas: — 
eertain the:&mount of mesne-profits. 

The. third point: wes tbat- the. elaim.for: 
the:first three.yeara was barred by. time: 
according. to. the rule laid down: in Arts 
109; Schedule. I‘ of the Limitation. Ack and 
the derision in Krishnanand v. Kunwar. Pariab. 
Narain. Singh (4) that. mesne. profits: ean: 
be «leimed;only- for. three:yeara:befare suit: ; 
The learned Counsel:for the: appellant: sone: 
tended. that! the. applisations. made in 1913. 
muet be treated as the:starting, point. for. 
limitation. ard thas the claim mush, . there- 
fore, be: limited: to. tbree years, before: that, 
date, But the Act allows three years before: 
the da’a of the suit, and the applications: 
were not .su‘tr, bnt proceedings ig the. suits ;: 
and the decrees passed in these: suite; can. 
only. ba understood. on the:assumption that: 
the plaints’ were trea!ed as stating claims for: 
mesne profits, The material date; therefore; 
is the date of.the suits. The: suits were: 
filed on the Sth of: July- 1911. Conse. 
quently the plaintiffs. are entitledito mesne 
profi's from the 8th of July 1908, that is, the 
97th cf: Asarh 1315, But aa thisis almost the 
end ofthe agriculiural year. 1315. thats year. 
must be exeluded. from account and:: the 
desres of the. Subordinate Judge muat, ba 
modified by. disallowing the. claim for: the 
year 1815. 

On the "meris three points were: taken. . 
The. first was that. the: Commissioner’ had: 
erred in allowing. 30: maunds:a bšgha as the 
The oral. evidence on; both. 
sides waa diebelieved,. but. it was: eontend: 
ed. on behalf: of the. appellant that: the: 
evidence of: the-two Sub, Inspestors : waa; nof: 
open to objestion. That evidenss-is:;aupport-: 
ed in one cass by reeeipia:(Hxhibits. C; and: 
D) and. in the other. by the: report of 
the Sub-inspestor of Polise who made,.over: 
the erops of the disputed land to thet dis- 
putants, Their evidence xdlates to the:years 


(3) 41 Ind. Cas, 231; 2 P. L. J. 394, 

(4) 10 0.785; 11 I. A. 88; 8 Ind. Jur, 885; 6 Sar. 
P. C, J. 651; Rafique & Jackson's P, Os No. 80; 6 Tùd. 
Dec. (x. 8.) 626 (P, 0). 
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1321:&nd- 1828^and the. amunt., of: paddy. 
made: over: in these. years works out at 7 


maundsa bigha in the birat year and’8 maunde 
mbigha.in -tbe seeond. The Commissioner 


hae:ditcarded the:evidenee of-these witnesses 


on-the-gronnd that. they have been gained: 
over by the appellant; This ıs manifestly an 
unfair ‘sritisism and: is not open to. him 
because there:wa3. nothing. in the eross. 


examination of either witness to. suggest. 
Oa the other hand, the. 


gush. an idea. 
appellant: himself admitted in his written 
stalement:that the. outturn of: paddy was 
1á.or 15 mauads a bigha and this admission 
itself shows that the figures arrived at from 
the: Police report: and the reseipts cannot 
kg represent the: cutturn: of the total. 
This sonfira s the. finding of the Com- 
aoier, that. these . figures: cannot be 
aecepted: besaure they. do: not relate: to. the 
produse- of the entire. land: in:-dispute ia 
either year; These-figures ean, therefore, form: 
no- triterion, Moreover, the evidence.on be- 
half of the appellant shows that the.ontturn ia. 
12- mannds: even in. a year. of drought. 
Tho. Commissioner has given other. reasons 
for. his conclusion that. tke produee amounts: 
to 30° maunds, the: mcsí important: being 
the result of an experimental erop entting. 
I do not think that it ean be said then 
that the: Commissióner's. estimate is exocas. 
sive; and eertainly the evidence of the two 
Sab-Ii apectors and the dósumenia eonneoted 
therewith do not afford asufficient baris for 
disturbing. the. Commissioner's: finding. 
There. is-a eross.appesl:; on -this. point 
wich: may. be. dealt with at onse, The 
léarned-Pléader-for the respondents eonterda 
that-the Commissioner ought to have-allowed 
99 maands a bigha,. He. referred tothe 
village. note as: showing the fertility of the 
land: and the fast that ic is irrigated by 
sanel and to eertain- doeuments relating to 
the neighbouring village-Jur& whish. show 
a large outturn there. On the other hand, 
the learned Gonnsel for the appellant. re- 
ferred to certain decds of sale as shcwing 
that land had been transferred atlow rates 
and eonseaquently: eannot:be véry produstive. 
On the whole I think that.no good gronnd 
has been made ont? for raising the rate 
arrived at by the Commissioner after local 
enquiry. 
The next point was that the costs of 
cultivation had been de-ucied at the iate 
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of Rs, 8 a bighs, whereas- two- of, the de. 
fendant's- witnessas- say Rs 10 or ll and 
Rs. 12 or 13'and‘ the third’ witness on whosa 
statement the Commissioner haa procaaded 
says not Rs; S. but Rs. 8to 10. Now. this was 
an allowanos whieh the Commissioner need 
not have given at all and ia giving it I 
think thet he asted rightly in taking the 
lower figure stated by a defance-witress, 

The third point was:that the rate had 
been fixed. av 4 paseris a rupee whereas 
on the evidense it should ba & paseris. 
The. ev.dance: on both sides having, bien 
disbelievad, the-Commissioner would ordinari: 
ly. proceed on the admission of tha. defenee 
viz, 6 paseris, He has given no reason in 
his report for. fixing. the: rate: at 4 paseris 
nor has. the Subordinate Judge dealt with 
this matter. The point is not: expressly’ 
taken in the namerous objections: to the 
Commissioner’s report, and from the abssnos: 
of any reference to it in the judgmett it: 
must be assumed that the point was not 
argued. If it had been argued before the 
Subordinate Judge he might’ have madea 
reference. bask tothe Commissioner in order 
that he might atate the reasons for whieh 
he had fixed the rate at 4 paserts, The: 
point not having been taken bafore the’ 
Subordinale Judgs it is not, in my opinion; 
fair to raise it now, and it must, therefore, be 
overruled, 

One farther point.remains tə ba deslt- 
with in the crocs-objection. It was argued: 
that interest had bsen allowed at-only 6 
par sent. whereas 12 per eent, ought to 
have been given. Thi: was a matter en- 
tirely within the dia etion of the Sibordi- 


‘nate Judge and this Court will not’ interfere. 


with hia'decision. 

The result is that the Appeal’ No; 15 of? 
1918 is allowed t» this extent only, that 
the sum awarded for 1315 must bedisallow- 
ed. In other -respects this appeal ahd the 
entire Appeal No, 14 are dismissed. The 
eross-objestions are also diemissed.  The:e' 
will be no order as to sots of the appeala: 


Dis, J:—I agree. 
W. 0, A. 


Appeals dismissed: - 
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MUHAMMAD ATA ULLAH KHAN €, GOPALA MAL, 


l ' LAHORE HIGH COURT. - 
| Bszoomp Orvin Appeat No. 2056 or 1921, 
February 17, 1922. 
© Present: :— Mr, Justieo Broad way. 
MUHAMMAD ATA ULLAH KHAN— 
DEFANDANT—- APPELLANT 
; versus 
GOPALA MAL AND ANOTAER—PLAINTIPES 
AND KANSHI RAM AND OTHERS— DEFENDANTS 
. — RESPONDENTS, 
Punjab Pre-emption Act (1 of 1918), s. 80— Limi- , 
tation —Physical possession—Joint holding. 


' A share inan undivided mahal is not susceptible 
of physical possession within the meaning"of section 
82 of the Punjab Pre-emption Aot. 

' Ramsukh Das v. Fazal-ud-din, 19 P. R. 1898, re. 


ferred to, 
* Bishen Singh v. Firoz Chand, 40 Ind, Cas. 618; 97 


P. B. 1917; 93 P. W. R. 1917; 118 P. L. B. 1917, 
distinguished. : 

Sasond appeal from a decree of the Distrist 
Judge, Karnal, dated the 22nd Juns 1921, 
reversing that of tbe Mansif, Firat Olass, 
Karnal, dated the 6th May 1920. 

Lila Tirth Ram, for the Appellant. 

Mr. Rai Krishna, for the Plaintiffs-R». 
spondente. = 

JUDGMENT.—Oa the Ist of November 
1917 Singh Ram and Kanshi Ram e c., sold 
gartain lands to Khan Sahib Muhammad 
Ata Ullah. Two unregiatered sale-deeds were. 
exeeuted, ereh being for Hs..99. Mutation 
in connection with these two unregistered 
sale deeds was effected, by a single mutation 
on the30th June 1918. On the 12th May 
1919 Gopala Mal and Salloo Mel sued for 
possession by pre-em»tion of the lards sold. 
It was admitted that the price mantioned in 
thesale-deeds had been paid and Khan Sakib 
Muhammad Atal Ulah admitted the plaintiff's 
right of pre emption. He, however, pteaded 
that the - suit..was time barred “as he had 
taken physical possession of a part at ary 
rate of the lands bought by him more than 
a year prior to, the institution of the snit, 
The plaintiffa, eontended that what had 
been ‘sold was 15/154th ‘of an undivided 
holding whieh was.‘ineapable of pbysieal 
possession and that, therefore, time began 
to run from the date of the mutation, t.e., 
20th June 1918. The Trial Oourt upheld 
the defendanta’ plea and holding that the 
elaim was. time-barred dismissed the suit. 
Therenpon the plaintiffs appealed to the 
District Judge who took a different view 
and,W\holding thatla share in an undivided 
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holding was ineapable of physical posses. 
sion found the suit to be within time. and 
granted the -plaintiffs a desree. Against 
tbis decree Khan Sahkaib Ata Ullah has 
eome up to this Court in tecónd appeal 
through Mr. Tirath Ram, and I have. heard 
Mr. Raj Krishra for che respondent. 

Ground No. 2 of the appeal was with- 
drawn by Mr. Tirath Ram as having been 
drafted on a misconception -of the lower 
Appellate Court's judgment. He eontended, 
however,: that the lower Appellate Court 
w.8 wrong in holding that physical- posses- 
sion had- not been: taken of a partof the 
preperty, namely, certain fields whish were 
recorded ‘in Kharif 1917 as Khali or banjur 
and in rabi 1918 as eultivated by - tenants 
under the appellant. He referred, to Bishen 
Singh vw. Firos Ohand (1) and urged that, 
as in that case go in this. in regard to 
uncultivated field physieal possession was 
soffieiontly eonstituted by the vendor pointing 
Bush fields out to the vendees’ agent on the 
spot when diresting the tenants of the 
eultivated fields to give produse in future 
to the vendees. In the present sase, bow- 
ever, my attention was not drawn to any 
evidences showing that the vendors had at 
any time told their tenants to pay the 
prodase in the future to the appellant. 
From the authorities eited at page 410 
of Elli$^ Law of Pre-emptian, 4th' Edition, 
it will be seen that it has been respestively 
held that a share -of an undivided Mahal 
isvnot suseeptible of physical porsession— see 
alco Ramsukh Das v. Fasal ud-din (2). 
It seems to me that the finding arrived at 
by the learned Distriet Judge is that the 
property porehased by the appellant being 
not eapable of physical pos:ession, he did not 
obtain physical possession and this appears to 
me to be a finding of fast whieh I. eannot 
examine in sesond appeal. 

I accordingly dismiss this appeal with 
eosta, 


Z, €, Appeal dismissed. 


(1) 40 Ind, Cas, 618; 97 P, R. 1917;93 P. W. Be 


1917; 113 P. L. R. 1917, 


(2) 19 P. R. 1898. 
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‘PUVZULY RAMANURTAY V, PABBANERDI BULLIRAJU, 


'" . . MADRAS. HIGH COURT. 
APPEAL AGAENST Oaper No. 164 or 1919. 
j *— un «March 24, 1921. 


Present: —Mr, Justies Oldfield and . 
Mr, Justice Ram esam, 
DUVVUAT RAMAMURTHY —PLAINTIEF 


te ju — APPELLANT 
versus 
PABBINEEDI BULLIRAJU —Darenoant 
— RESPONDENT. 


Madras Estates Land Act (I of 1908), s. 8 (8)— 
"Holding" whether means ascertained holding—(o- 
tenants —Ejectment suit—Suit for ascertainment of 
shares in holding -—Civil Court, jurisdiction of. 

. Under the Madras Estates Land Act a tenant 
cannot sue for ejectmeut of his co-tenant in the 
case of an unascertained holding, for the definition of 
the word “holding” in section 8 (8) of that Act 
shows that only ascertained holdings are contemp- 
lated by it. 

Therefore, although in the case of a tenanocy-in- 
common, a tenant cannot bring a suit for ejeot- 
ment of his oo-tenant in a Civil Court, yet he 
can sue for ascertainment of his share in the 
holding in that Court to enable him to bring the 
ejectment guit in the Revenue Court, 


` Appeal against a decree of the Court 
of the Subordinate Judge, Oocanada, dated 
the 12th December 1918, in Appeal Suit 
No. 40 pf 1918, preferrad against a decree 
of the Oourt of the Distriet Mansif, Coosnada, 
in Original Suit No, 39 of 1917. 

Mr. V, Ramadoss, for the Appellant. 

Mr. P. Somasundaram, for the Respondent, 
. JUDGMENT.—The plaintiff, here appel- 
lant; has sued for aseertainmen’ by division 
cf his share of the property, whieh he 
and defendant are at present holding in 
common and for ej-c'm-nt of defendant 
from that share, on the basis that defendant 
is in possession of it as a non-oecupaney 
tenant. The lower Appellate Court returned 
the plaint for presentation to a Revenue 
Court. 

“This disposal would, no doubt, be appro- 
priate, if the prayer for ejestment eould 
be regarded separately and if that remedy 
were aughorired by the Madras Estates 
Land Act in the cireninstanees, But the 
Aet provides for the grant of relief only 
in respeet of holdings; and the defisition 
of holding in gestion 3 (3) by referenee to 
parsela entails, in ‘our opinion, that only ascer- 
tained holdings are eontemplated. This ia 
consistent with Obapter X and is supported 
by the interpretation plaeed on the similar 
provision of the law in Bengal in Parbatiy 
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Debya| v. Mathura — Nath Banor‘es (1). 
Until the pla/ntiff has had the holding, in 
respect of whish he asks for ejastment, 
ascertained it will be meaningless for him 
to approash a Revenue Court; and this ia 
the real substance of the seomplaint he 
makes against the lower Oourt’s direction 
to him to do so, that a Revenue Court oannot 
grant partition, 

We may at this point observe that the 
opinion of the Fall Beneh in Gadadhara 
Das Busaji v. Suryanarayana Patnaik (2) 
would appear on the pleadings to he fatal to 
p'aintiff'a prayer for ejeetment. That, how- 
ever, is no reason why he sbould be refused 
the other relief to  whish ha appears to 
be entitled, 

The eourse we taka is aecordingly to 
ast aside the decision of the lower Courts, 
to allow the plaintiff to amend his plaint by 
withdrawing the prayer for possession and 
to remand the suit to the Distriet Mun 
sif’s Conrt for re-admission and disposal 
as & suit for ascertainment of plaintiff's 
share in the property, which, he alleges, 
is held by himself and defendant as tenanta- 
in-eommon. Plaintiff must, of sonrss, pay 
the defisient stamp duty on the prayer 
for partition within & reasonable fime to 
bə fixed by the D's'rist Munsif, sinse he 
has not paid duty on that amount already, 

Each party will bear his own eosts in 
this and the lower. Appellate Court to 
date, Costs before the District Munsif 
will he osts in the eause. 

M. OC. P, 

N. A. Appeal allowed; 


Oase remanded. 
(1) 16 Ind. Qas. 463; 16 O, W. N. 877118 O. L.J. 
9; 40 C. 29, 
(2) 64 Ind. Cas. 817; 41 M. L, J. 97; (1921) M. W. 





CALOUTTA HIGH COURT, 
Givin Rye No. 427 or 1921. 
August 24, 1921, 
Present :— Justice Sir N. R Chatterjea, Kt., 
and Mr: Justice Onming, 

INDIAN ENGINEERING axb MOTOR 
COMPANY, LiuirgD—PETITIONERS 
tersus 
GLADSTONE WYLLIE ax» Oo., 
MANAGING Agents ORB. D. GARVIS 


& Oo, AND OTHERS -—OPPORITA Pagrizs. 
Calcutta Rent Act (III B. C, of 1920), 5, 2 (S) — 
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"Premises? if includes workshop— Workshop having. 
retiring room and.-office- room, if "premises," 


A workshop. is.not included in the word “premises” 
as defined in section 2 -e of the Caloutta Rent Act, 
and the mere fact that an Engineer of the workshop 
.has- retiring room, or that a room is used for the 
purpose:of an office connected with. the workshop. 
does.nob.bring.the-case within the word "premises" 
as used in the Act, [p 910, col. 1.] 

Epsom Grand Stand Association Limited v. Clarke, 
(1919) 85 T, L, R. 525; 63 &. J. 642, distinguished: 

Pule against an order of the Court of the 
Controller of Rents, Caleutta in Cases 
Nos. 1719 and 255 of 1921. 

FAOTS appear from the judgm nt; 

Mr: P. N. Dutt (with.him Babu Nripendra 
Ohandra Das), for the Petitioners.— This Rule 
was dirested against an order of the Rent 
Controller refasing my applisation for 
standardisation of the rent; under seation 15 
ofthe Calcutta Rent Ast (IILof 1920 B. O.), 
Te. facta briefly are these. Mr. Garvis 
obtained a lease of the. premises in 1915: for 
two years with option of renewal for- another 
two years for the purpose of a dwelling or 
faetory, We took sub-lease from him from 
l]st:-Nbvember 1919; There were two appli- 
cations under reetión 15 of the Act—one was 
by» opposite party— Gladstone Wyll'e & Co. 
ard the: other by me. Their esse was 
teken up first, evidence was gone into and 
was fitaly dismissed: My application was 
next taken up and was dismissed on that 
ground, The Rent Controller saya that the 
premiees do-not« some within the meaning 

PEN word "premises'"'as.defined in section 
2 fa). 

[Ossrrersas, J:—Oan apply under seotion 
15 as a-sub-lerses P] 

Undoubtedly. Refers to reetion 15° of the 
Crlentte Rente Act, seation. 2 (g); Epsom 
Grand Stand Associction.Limd:ed v: Olorke.(1). 
ceenpying the premises as a retiring room. 
Jt was criginally let out as a dwelling house. 
ll ave srigbtito livein: that hocce: Rafers 
to E«haris Dicl'v: Ealdeo Narain (2); 

(Comma, J.~What. és the question of 
jurisdieticn here P : 

As to whether. the Rent Controller had 
jorudietion to: fix stacderd rent. Refers 
to Ealokrishna.Udotar: v. Vasudera Aiyar (a), 

(1) (1919) 85 T L. Ri 525, 68 8. J. 642. 

(9) 48:Ind: Gas. 14; 40 A. 67% 16A. L, 7. 717. 

(8 40 Tnd. Cas, 650; 40. M: 708515 A. L, J..646; 2 
P. L. W. 101; 88 M, L. J. 69; Ff C. L. J, 143; 19 Bom, 
L. RATIH; (1917) M. W..N, 628; 6 L. W. 50, 22.0, 
W. N; 50; 11 Bur, L, T, 48; 44 I,A, 261 (P. Q.), 


The premises oome- within the operation of 
the Ast asa shop, Ai shop ineludea a-work. 
shop. Refera to Oxford Distionary, Volame 
VIII, Part-II, page 736. The Controller was 
bound fo consider the original purpose for 
which the prem‘ses- were let. The previous 
ocsnpier, my lessor, lived there for more than 
& year. NE veuin the: presen* condition the 
house is undisputably lst as an offise. in part; 
Refers tothe Preamble of the Act. The Act 
ought to be libarally eonstrued. , 

Mr, S. O. Bose (with him Babua Asia, 
Ranjan Ghosh, Hira Lal Gangult and: Himaars, 
Bhusan Boy), forthe Opposite arties:—Onthe 
evidence no other finding was possible. The 
house was let for the purpose of workshop. 
Itis their evideneoe. that. the. building-was. not- 
used for residential purposes. As to- the 
distinetion between. a shop and’a workshop 
refers to Haynes. v., Ford (4); Halsbury'a ` 
Lawa of England, Volume XIV, pages.441, 
510; Stronde’s Judicial: Dietionary (2nd. 
Edition) Volume JII: 18734, A- workship . 
does not e6me within the operation of the 
Rent Ast.” 

Mr. PUN . Dàti replied in brief. 


JUDGMENT.—This Rule was direetedi 
against.an order of} the Rent Controller dis. 
allowing an application made by the petitioner: 
under seation: 15 of the. Caloutta Rént- Aet 
for fixing the standard rent of: No. 40, 
Middle Road, Entelle, on the ground: thay 
the place was not "premises" as defined’ in: 
section 2.(e) of the.Bent Act and as:eueh, 
it did not «ome within the: parview. of tho: 
Ast. ae : < 

16 appears that. one Mr. Garvis: obtained: 
a lease of 40, Middls Road, Entally, from: 
the opposite party, Nanda Lal. Oounder, 
sometime in 19.5. fora period: of two years: 
with option of xenswal of the same for. two: 
years: Mr, Garvia tcok it for tha purposs:of 
“dwelling or a.faotory, Ha livad: there. for: 
s2metime but he used it mainly. for the: 
ru-p2se of fastory (for preparing, s»esie: 
boxes. for Government); He- then left for: 
Joran sometimes.in 19189, 

The psetiiiorer before ns—the — Indian 
Eugineering snd Motor, Oqmpany Lta.,—- 
obtained a sub lease from Mr. Garvis from the: 
let November 1919. 


(4) (1911) -2,Oh. 287 ab pp. 248, 268, 80 Lr. J. Ohw, 
490: 104 L. T. 896; 75 J. P. 401; 9 Lı G. B. 79; 27 T, 
I4 R. 416. b 
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Two. applicatione were made tothe Rent 
Controller--one by Gladstone Wyllis & Co., 
Managing Agen!s of Mr. Garvia for fixing 
the nt&andard rent, and another by the 
petitioners. The latter made an application 
to the Rent Controller, that their ease 
might he heard along with the case institut- 
ed by their lessora. The first application, 
namely,'that of Gladstone Wyllie & Co. was 
taken up and evideneo was addused in that 
case, The applisation was dismissed on the 
3lat March 1921, ##Massra. Gladstone 
Wyllie & Co. havenot taken any step for 
setting aside that order. 

Subsequently on “the 3rd June the caso 
in whieh the petitioner was the applicant 
was taken up, aud.the Rent Oontroller held 
that no separate order was.required in that 
ease as it wonld ba governed by the order 
passed in the cise instituted by Gladstone 
Wyllie & Oo. 

It appears that the Rent Controller 

inspected the premises, and upon the evi- 
dente adduced on behalf of Messre. Glad- 
‘atone ‘Wyllie & Oo., came to the conclusion 
that the premises was nothing but a work. 
shop, that although there was a small 
building which might, formerly, have bsen 
“used as a residenee, there was no doubt 
‘that it was .a part- ofthe workshop, that 
‘the building was now quite uninhabitable 
cand that long .dieuse had brought on its 
‘present condition. 
' It'is eontended bafora us by the ieweried 
Counsel on behalf of the petitioner, first, 
-that under -eection-2, clause '(e) .of the Heat 
‘Act the purpose for whisk the premise; 
"were let out should ‘be sonsidersd, secondly, 
ithat.even if the. place was let oat for the 
purpose of A Aworkgliop it comes within the 
définition of *: : pramises’ ' and that in any-case, 
if any portion of it was, naed a} un offi se 
or dwelling house,. 'ib would‘ come within 
She said” definition <and .last}y .that the 
‘petitioner had no "opportunity of addusing 
eviderce iy the Gase instituted by him, 

‘So far asthe second contention is concern. 
:6d, namely, that B workshop comes within 
the definition of "premises" "under section 
2 of the Act, it igto ba observed that that 
section lays down *thàt.. “premises : means 
any building or part of a building,.or-hut 
let ‘separately for residential, charitable, 
‘edueational or publia purposea' dr "for the-pnr- 

"poses of a shop or fan ofise, ineluding any 


land appertaining thereto and let therewith, 

It is said that E “workshop” would soma 
within the word “ahon” and we are referred 
to the Oxford Distionary in saoport of the 
eontention that a shop means a “placa, a 
house or building where goods are made or 
prepared for sale and sold". That is not 
how the expression shop’ is ordinarily under- 
stocd.. Butapart feom that, the word "shop" 
is defined in Wharton's Law Lexicon as 
being a ‘place where things are kept for 
sale," We have been referred to. the ease 
of Epsom Grand Stand Assoctation Limited 
v. Olarke (1). But it seems that in that 
case the premises were let ou& for the pur- 
poses of residenee, and business also. The 
defendant, his family and servants had eon- 
tinually lived on the premises and their 
residenee was in aesordanes with the terms 
of the lease. A portion of it was used as 
a publie house. Bankes, L. dJ., observed: 

“The house was dwelt-inand it waa letto 
the defendant for that purpose. In the 
fullest sense it was a dwelling house and 
ronetheless so besause it was a publie 
house." 

All that the ease establishes is that when 
premises are let ont and oseupied as a 
dwelling house, the fact that a part of 
them is alio used for some busineas does 
not prevent them from being a “dwelling 
house,” The learned Judge. also observed 
that he eould not accept the contention 
that because it-was let for business purposes 
it ‘sould not ba a dwelling house within 
‘the Aot. But there the business for which 
a portion of the house was used was the 
business of a publican whish is tha sale 
of wines, spirits and beer. That aase is 
no authority for holding that a workshop 
or fastory comes within the definition ota 

“shop” or a "dwelliog house.” 

‘With regard to the first contention, viz., 
the purpose for which the placa was let 
out, shculd, ba considered, it a&ppeara that 
in the present sase etha letting to Mr. 
Garvis “was for dwelling or for a fastory, 
The petitioner before us—Indian Engineering 
and Motor Company, however, took.a sub- 
lease in 1919. . There was no lease drawn 
up, and there was merely, an exshange of 
letter which, however, has not besn produsei, 
Mr. Garvis saya "I have sub let the premises 
from November 19 9 and ever since No- 
vember 1949 they . have hse using the 
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plase as their workshop in the same manner 
ae they are doing now.” He further states 
that negotiations about the lease to the 
Indian Engineering Company were made 
through one Mr. Mitter in Ostober 1919 
and that Mr. Mitter aaid that the plaee 
was required for their workshop. Other 
evidenee was to the same effect and there 
is no doubt that at any rate since the 
petitioners obtained the lease for the pur- 
pose of a workshop, they have nged it as a 
workshop. 

The faet that & room in the buugalow 
was used as an offios does not, we think, 
bring the sase within the word '" premises". 
In a workshop or factory, a portion of it 
mey bs used for an offias for supervising the 
work and keeping attendanee registers, &,, 
and we think that the mere fast that the 
Kngineer of the Company hada retiring room, 
Dr that a room was used for the purpose 
of an offise connected with the workshop 
does not bring the sasa within the word 
“premises” as used in the Rent Act. It is 
clear that it was not Iet out to the Indian 
Engineering Company for the purpose of an 
omea cr for dwell'ng purposes. 

As regards the third sontention we are not 
satisfied that the petitioner has any reason 
for complaint. There is no suggestion that 
the petitioners had any further evidences to 
adduee other than the evidenes addueed by 
Messrs. Gladstone Wyllie and Go, the 
Managing Agents of Mr. Gravis (the lessor 
of the petitioners.) Asa matter of faet, Mr. 
Garvie, Mr. Mitter, the Engineer of the 
Indian Engineering Company, and two of the 
Direstors of the Company were examined in 
the sassinstituted by Messrs. G'ad3tone Wyllie 
& Co, Thera was no patition made to the 
lower Court that the petitioners had any other 
evidence to adduse; and no ground has besu 
taken before us complaining of any exelusion 
of evidence, nor that the pefitioner had been 
prejudiced by anything done by the Rant 
Controller. * On thé sontrary, one of tha 
grounds in the petition to this Oonrt is that 
the Rent Controller had aetcd illegally and 
with irregularity in failing to sonsider the 
purpose for whieh 4) Middla Road was lst 
out, and the circumstances disclosed tn the 
evidence, : 

In these sircumstanees, wo think that the 
Rule must be diseharged with costs——thre) 
gold mohurs to the opposite party Nanda Lal 


INDIAN OÁSER. ' 
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and one gold Mohur to Messrs, Gladstone 
Wyllie & Oo, : 
B.N. 
Rule discharged, ` 


li 


MADRAS HIGH OOURT, 
Civi; Reviston Paritios No. 536 or 1920, : 
February 1, 1922. 

Present : —Mr. Justies Kumaraswami 
Sastri. 

PERUMAL MOOPAN— RESPONDEAT 

~— PETITIONER 

tersus 


M. K. VENKATAOHABIAR — 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 151, applica- 
tion under—Remedy by suit or proceeding open—Court, 
jurisdiction of—Limitation Act (IX of 1908), s. 5— 
Period of limitation, extension of —Revision. 


There is nothing inthe language of section 151 which 
prevents a party to a suit from applying under that 
section simply because he has a remedy by a separate, 
suitor proceeding. Courts cannot act under section 151 
of the Civil Procedure Code if provision is made for a 
particular contingency by the Orders and’ Rules of the 
Code, but in cases not covered by them parties should 
not be put tothe trouble, delay and expense of filing 
suits for relief which can be properly ‘given in the 
suit itself The language of section'151 of the Civil 
Procedure Code is wide and refers to inherent powers 
of a Court to make such orders as may be necessary 
for the sake of justice. A stranger to a litigation, 
however, cannot intervene after a suit or a proceeding 
is disposed of, and claim the protection of section 154 
of the Code or appeal to the inherent powers of the 
Court to do justice. Ep. 911, col, 2. i 
| Ajani Singh v. Sundar Mall (F. T. Ohristien), 16 Ind. 
Cas. 567; 17 C. W. N. 862, followed. Sn. 

Drew v. Willes, (1891) 1 Q. B. 450; 60 L. J. Q. B. 
Punnayya vw. Jangala Kama  Kotayya, 58 Ind, Cas. 
184; 37 M. L. J. 809: 26 M. L. T. 827; 10 L. W. 471; 
(1920) M. W. N. 1, distinguished, 

Where a Corporation or Company isêmadea party 
to a proceeding but is not represented by a person 
having legal authority to do so and an order is 
passed adversely to it, itis competent toa Court to 
vacate the order under section 151, Civil Procedure 
Code on the application d£ «° person through whom 
ihe Company can legally ack. i . 911, col, 1.] 

Where s lower Appellate Court exercises the 
discretion conferred by section B of the Limitation 
Act and extends the presoribed period of limitation, 
a High Court cannot interfere under section 116 o 
the Oivil Procedure Code, [p, 911, col, 1,] . 
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Petition; under sestion 115 of Ast V of 
1908, praying ‘the High, Court to revise 
" an order of the Distrist Court, Triohinopoly, 
dated 16th February - 1920, in Civil 
Misesllaneous Petition No. 466 of 1919 (in 
Appeal Suit No. 345 of 1916). 
Mr. K.. B. Rangasamt -Atyangar, 
Petitioner, 
Mr.. K. Muthiah Mudaliar, for the Respond- 
ent. wW l 
JUDGMENT.—It is slear that when 
Appeal Suit No. 345 of 1916 was filed and 
disposed ‘of, the Co-operative Credit Soeiety 
of: Kalatbur had gone into liquidation and 
was represented by the Assistant Registrar 
of Cooperative Sotieties as liquidator. The 
aprellant in that, appeal made the Scciety.a 
respondent but alleged that it was repre: 
sented by. its former President whrss powers 
to repretert the Society had ceased -before 
filing of tte appeal. The decision of the 
Distrist: Munsif in favour of the Society 
was revereed and the tranaferof the deerse 
made by the President seting on behalf 
of the Scciety was resognised; . 
The Registrar of thé Co-operative Credit 
Sosieties^ applied to the District Judge to 


for the 


zet the deeree in Appeal Suit No, 345 of- 


1916 aside owing to the Society, not having 
been properly represented ‘and to re.hear 
the appeal after bringing him on resord as 
the proper person to represent the Sosiety, 
He spplitd under section 151, O. XXII, 
r.lOand.O. XLViI,r. 1 of the Code of 
Civil Procedure. — 

As regarcs the delay the Disiriet, Judge 
in the exersize of the powers oonferred by 
sestion 5 of the Limitation Act excased the 
delay and I do not think that under section 
115 of the Oivil Procsdure Code I oan inter- 
fore with his discretione Even assuming that 
O. XLVII, r. 1 does not apply the question 
is whether he hal power to ast under spe. 
tion 151. d C 

i am of opinion that where a Corporation 
or Comparfy is made a party to a prosesding 
but is not represented by a person having 
legal authority to do so and an. order ig 
passed adversely to it, itis eompetant for the 
proper officer’ to apply for vacating the order 
and fora deeision after hearing the person 
through whom the Company can legally ast. 


It cannot be said that the Company is not a . 


party simply ,beeause a wrong person repre. 
gente it.. No doubtYa deeres or-order passed 
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` .. (2) 58 Ind, Cas, 184.97. M, L.J. 
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under sush circamstanses will not bind the 
Company and it will be opan to ib to have 
it set aside but the question is whether 
it sannat do so under section 151 of the 
Oode. 

I, find nothing in the language of section 
151 which prevents a party to a suit from 
applying under that sestion simply beeause 
he has a remedy by a separate suit or pro- 
eeeding. Courts cannot ast under section 151 
if provision is made for a partieular con. 
tingeney by the Ordera and Rules bat in cases 
not eoverel by them I do not sse why 
parties should be put to the trouble, delay 
and expense of filing ceparate cuits for 
relief which can be properly given in the suit 
itself. Tbe language of sestion 151 is wide 
and refers to the inherent powers cf the 
Coart to make sush orders as may bé neees- 
sary for the ends of’ justica, 

No donbt a stranger to the litigation ean- 
not intervene after the suitor proseedings 
are disposed of and claim the proteotion 
of sestion lól'or appeal to tha inherent 
powera of the Ocurt todo jastise, Drew V, 
Willis (1) whieh was referred to by the 
appellant's Vakil, ref.rato a ease where a 
stranger to the prosesdings wanted to vacate 
it after orders had been properly passed, 


Lord Esher, M. R. observed that no Caurt 
has power to vaeate an order after it has 


been properly made by reatoa of fests that 
In the present ease 
the eomplaint is that the order in Appeal 
Suit No. 345 of 1916 was not propaily made 
as tha respondent was not properly repre. 
sented, 

Referenca has also been made to ida 
Punnayya v. Jangala. Kama Kotayya (2) whish 
turned on QO, IX, r, 18, The learned 
Judges held that a minor who was said to 
bs-repradented: by a guardian ad litem who 
did not sonsent to act cannot be regarded as 


& party to the prossedings and so cannot be 


said to ba prevented for suffieient eause from 
eonduoting-them. I dodbt if this'is authority 
for ' holding that'ragistered Companies or 
Sosieties cannot be said to ba parties simply 


"besause they are not represented by a proper 
offiser, | 


(L) (1831) 1 Q. B. 450; 60 L.T. Q. 8.264; 64L. 4 
760,89 W. R. 310,55 J.P. gra v POs 64 L. 1. 
399; 26 M. L. 


327; 10 L. We 471; (1920), WAN, 1. n 
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‘Ithink the deosision of Mookerjee and 
Beashcroft, JJ;, in Ajant Singh v. Sundar Mall 
[ P. T, Ohristien, (3) is in point. 

, -The arder of -the 'Distrie& Judge war, in 
my opinion, within his power and I see no 
-grounds to set it aside, I dismiss the peti- 
ebion with coats. 
M. 6, P. 4 : 
Petition set aside. 


NOE. CO à 
` + (8) 16 Ind.-Cas. 667117 0. W.-N. 862. 


" LAHORE HIGH COURT. l 
Firer Civit Arppen No. 580 or 1917, 
Mareh 3, 1922. 

Present :—Mr. Justioe Abdul Raoof and 
‘Mr. Justice Campbell. 
ASMAT ULLAH —PrAINTIEF— 
APPALLANT 
20e . —— tOrfus 
Messrs. BIHARI LAL asp SONS or 
FEROZEPUR OANTONMENT. 
DEFENDANTS — RESPONDENTS, I 
Contract Act (IX of 1872), se, 68, 78—8ale of goods 
—-Egtension of téme—Breach— Damages, measure of. 


Section 68 ofthe Contract Ach does not entitle a 


promisee, for his own purposes and without.the con- , 


sent ofthe promisor to extend thetime for the 
-performance of the contract to his own advantage. 
There must be an agreement or mutual understanding 
to waive [p. 914, col. 2.] 
Abaji Sitaram v Trimbak Municipality, 28 B. 68; 5 
Bom. L.R 689 and Muthaya Manigaran v. Lakku 
"Réddiar, :4Ind. Cas. 265; 37 M. 412; 11 M. L. T. 301; 
(1912) M. €W. N. 4206; 22 M, L., J, 415, relied upon. 
The measure of damages in a case of non-delivery 
of goods contracted to be sold is ther sum by which 


à 


‘the contract price falls short of the price at which 
‘the-purchaser' might have obtained goods of like 
quality. atthe time when the goods should have been 
delivered [p.9 4, col. 2,] : 
' Ismail Sait*ind.Sons vå Wilson j^ Co, 45 Ind. Oas. 
942, 4i M. '709, 223, M. L. T. 820; (1918) M. W. N. 
'899, Maékertich v Nobo Coomar ‘Ray, 80 O. 4171 10 
W, N..48:, Jugmohandas v. Nusserwanji, 26 B. 744; 4 
Bom. L.R 04 and Jamal v..Moolla Dawood Sons 3 
Co, 81 Ind Cas, 949; 48 O. 493; 20 C. W,N. 105; 30, id. 
l. J. 73)4 A. L. J. 89; 19 M, L. T. 80:3 L. W. 1814 
23 C. L. J. 187; (1916) 1 M, W. N. 70; 18 Bom. L. R. 
315; 9 Bur. L. T, 8; 43 L A. 6 (P, O.), relied upon.. | 
‘First appeal from a.deeree of, the Addi- 
tional. Judge, Lahore, dated the 22nd Desem- 


a 


her 1916, EP f : ds: 
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Mr, Muhammad Baf, for the-Appellant. 
Mr. Manohar. Lal,'for the Respondents. 
JUDGMENT,— This appeal is the ‘result 


-ofa suit for damages for breach, òf contratt 


brought by. Misri Asmat Ullah, 'Faetory 
owner of Lahore, against Behari Laland Sons, 


. mershants of Ferozepore. i ; 


The contract, about the terma -of -whieh 
there is. no dispute, is dated the 14th of June 
1914 and by it the defendsnts agreed, -to 


“supply to the plaintiff the following goods: 


(a) For delivery -at Sangla Hill station 
750 bundles of:steel:hoops-at Rs, 8 ‘per owt. 
wach boundle sontaining half a cwt; 150 
bundles: to be delivered in each of . the 


: months of September 1914 to January: 1915, 
.Bardana or Hessian ‘clotb, 45 inehes. wide, 


weight 9 ounses, at Rs. 15:per hundred yards; 
10,000 yards to he.delivéred in monthly son- 
signments of 2,000. yards from September 
1914t0 January 1915, | - 5 
. (63, Delivery at Lahore Railway Station, 
1,600 bundles of stesl ‘hoops at Ra. 8 per cxt., 
each bundle weighing 3 ewt. 400 'bundlés 
to be .deliverd monthly from Septémber 
to Deesmber 1914, 56,000 yardsof - dardana 
' 40 inches wide ; 7$ ouness at Rs, 13:8.0. per 
hundred yards in monthly.sonsignmerits of 
from 4,000 to 12,000 yatds ‘from Septeinbé 
19i4:to :Mareh. 1915. MC 
In both aases the purchaser. was to. pay for 
.eash consignment when ‘he received the 
. Railway: Receipt for the next consignment, 
Nothing was delivered ‘by -&he- défendants 
exeapt 3,670 yards of bardana at Lahore 
on.assount of the Septembar eonsignment of 
“4,000 yards. After mueh sorrespondericé 
between the parties, to which reference will 
-be made presently, the plaintiff on: the ' 30th 
“August 1915 sued the defendants-for delivery 
‘of the gooda eontracted for cn payment of tha 
‘agreed  pries, or, in the alternative, for 
Rs. 9,393-8 9 as damages for braash :of-eon- 
tract. . 
‘It appears that the bardana-aud ‘tho hoops 
“were required for making up balon of cotton, 
‘The lower Court held ‘in regard-to the -hoops 
that both: parties waived the time ‘fixed iin 
‘the sontrast for delivery, that damages ‘wera 
dna to the plaintiff 'to*/be ‘ealoulated ` with. 
tyeference to the position in July:and August 
1915, that at that time the defendanta"tiad 
offered. to -let the plaintiff bava “hoops -at 
- Rs. 10-4 0 per owt. ‘and that, sinee'the-plaint- 
: UE had-refused the offer, Rs, 2 parcwk, baing 
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the differenee between Ha. 8, the eon!raet 
prise, and Rs. 10, was a fair measure of 
damages. In regard to the bardana the lower 
Court held that the plaintiff himself broke 
the ecntract, that no damages were due to 
him and that the defendanis were entitled 
to credit for Rs 495 7-3 on ascount of 
3670 yards of bardana supplied, The plaintiff 
ascordingly wes given a decree for Rs. 2,350 
minus Ra. 495-7-3, total Re, 1,854.8 9. 


Both parties have appealed. The plaintiff 
claims damages for failure to supply the 
hoops at Rs. 7 per ewt., the rate claimed in 
the plaint, and has also contested the finding 
that he was not entitled to damages on 
gecoun’ of tha bardana. The defendants 
assert non, liability to pay damages for failura 
to deliver the hoops. This judgment 
will dispose of both Appeals Nos. 580 and 982 
of.1917, 

On the 14th of August 1914-the defend. 
&nts wrote to the plaintiff that owing to 
the-outbresk of War their sorrespondents 
in Wurope were unable to  guarantes ship- 
mente. 

Plaintiff replied on the 17th of August 
that the War bad nothing to do with the 
matter and that he expeeted the defendants 
46 carry out their sontract, 


On thesame date tbe defendants informed 


the, plaintiff by letter that the’ goods hai 
been despatched on the 20th of: July by a 
Garman Steamer SS. Gatenfels and thatin 
view of the then prevailing conditions it was 


impossible to say when the vessel was likely - 


to arrive at Karaehi, 

Plsintiff re liad on ths 20:h of August 
that he had nothing to do with Huaropa 
Shipments and that what he had bonght 
wara stesl hoops ani barianz cloth for 
delivery at Sangla Hll and Lahore Railway 
Station. 

. Thereafter there wai delivery of two bales 
of bordana at Lahore which the plaintiff 
claimed wera of short measure. It is nsaes. 
pary to kesp separate the question ab ut the 
hoops and that of the bardana and we procead 
to deal first with the hoops the history 
of whieh is bound up with that. of tha Ss. 
Gutenfels, 

On the 28th of NAD ig ban the pla‘ntiff 
wrote ani telegraphed to the defendants 
asking for the sSeptembar deliveries of 
hoops. 
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Oa the 5th of Ostober the defendants 
replied that the performanee cf their eontraet 
to supply hoops had besome impossible until 
the shipment arrived, that they had heard that 
it had arrived at Port Said and that endea- 
vours were being made to bring the goods on 
io Karachi. 

On the 22nd of October the plaintiff, 
through Mr. Herbert, Advocate, claimsd for. 
mally from the dafendants Rs. 1,461 8.9 as 
damsges for non delivery of hoops in Septem. 
bar, at the rate of Hs. 7 per owt. 

On the 4th of November Mr. Manohar Lal, 
Advceate, replied to Mr. Herbert on behalf 
of the defendants, pointing out that it was 
not their fault that tho September supplies 
had rot arrived, that the defendants had 
given the plaintiff ample notiee, that the 
plaintiff knew “that the sontrast was for 
German made hoops, that the Gatenfels was 
expscted to be allowed to proeesd from Port 
Said and that when the vessed reached India, 
they would be happy to make sush daliveriei 
as supplies from her permitted, 

On tbe 29th of November the plaintiff pat 
in a further slaim for damages at the same 
rate on aesount of failure to deliver hoops 
in the month of Octobsr, This claim was 
signed by the plaintiff personally and did not 
refer to.the defendants’ letter of the 4th of 
We may say at oneo that there 
13 no evidence of the defendants’ letter of the‘ 
4th of November having reached the plaintiff 
before the 29th of November. 

Oa the 27th of April 1915 the piaintiff 
telegraphed to the defendants that the 
Gatanfels was down on the shipping list to 
arrive at Karachi on the 26th of April and 
requested that the steel hoops shonld be 
despatched 1600 baondles to Lahore and 750 
buudles to Sangia. In an undated letter 
apparently written on the 27th or some later 
date in April the plaintiff referred to Mr. 
Manohar Lala letter of the 4th November 
1914, sonfirmed his telegram and said that 
he would feel obliged if Mr. Manohar Lal- 
would ask the defendants ta despateh the 
2350 bundles of hoops to Lahore'and Sangla. 
He added that if they did not do so, he would 
he sompelled to take legal steps against tham. 
The reply to this letter is dated the 2&th of 
July 1915. .Mr. Manohar Lal on behalf of 
the defendants said that only 1002 bandle; 
of hoops of the epeeifisation io be delivered 
at Lahore had arrived in the Gutenfels His. 
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elients were prepared to deliver these and 
` aleo: 750 bandles at Sangla 
Rs, 8 per owt. On account of spesial War 
charges which they had had to pay, the defer. d. 


ants would eharge Rz. 10-4 per cwb. instead 


of Rs. 8. The plaintiff could: have the 
1750 bundles on two conditions: (1) that 
he firs: satisfied the defendants’. claim for 
payment for the September bardana whieh 
had bean pending sirga October and about 
whieh there had been sorrespondencs; and 


(2) tbat he acsepted delivery of. the hoops 


against actual payment through à Bank to 
whieh Railway Reseipts would be sent. It 


was added that these two eonditions must ba. 


satisfied within a fortnight, The letter gone 
cluded by saying that the . defendants did not 
sonsider that tbe pleinti Æ was “entitled to 
any deliveries of hcops under the sontrett, 
bpt that for the sake of maintaining frierdly 
trade relations tk ey, Were, willing to make 
the epecial sqncession offered. 

The plaintiff's reply was dated 6th August 


1915 and ro far as the hoops were’ concerned. 


referred to tbe defendants’ letter of 6th 
November, end ea: 'd that he would aesept 
delivery of tbe gocds confrac‘ed for, .despi‘e 
the faat that time for delivery: bad long 


since passed, ‘but declined to pay. more than: 
Rs. 8 per owt, or to .make any psyment: 


for bar. ana, The defendants were remind- 
ed that by the .contraet payment was to 
be made for. each consignment when the 
Railway Reeeipt for the next consignment 
arrived: and not before. and they were given 


a. week in whieh to make delivery or pay’ 
sertain specified dameges in default of whioh’ 


a cuit was threatened, Mr. Manohar. Lal 


wrote {twice in reply that he was awaiting. 


inatructions from his elients and finally -wrote 
on Ist September, by which 
guit had been filed, eying that unless the 
plaintiff. tock delivery cf-the Loops in ten 
days on the terms of the letter dated 28th 
July the hoops from the Gutenfels would be 
sold at his risk. 

Now ‘it is perfestly elear that the contract 
for the supply cf the’ hoops was broken by 
the defendants and the questions for deter- 
mination are when it ‘was brcken, and, 
with reference to the due date for delivery 


to what. damages, if any, the plaintiff is’. 


entitled, - 
The lower Court has gone wrong in: ita 


method of asseceing dainages,. ` Ii held that . 


but not at 


‘time the: 


^ $ p og et ts ue 
both sides waived the time fixed for delivery 
in the contract. This as we: shall shaw 
presently was eorrest. It held further that’ 
both parties‘ were willing as lata as Sep- 
tember ‘1915 that delivery should be made, 
then, This is wrong. The ‘defendants 
were only willing to make delivery on: new: 
termé, which they sought to’ impose and: 
whieh were at variance with the “original 
agreement, and the plaintiff ‘ steadfastly’ 
refused to acaept those terms. Thirdly, it 
decided that as the plaintiff refused to: "Day 
Ra, 10.4 per cwt. for the hoops in July he 
did not consider: thém to ba. worth tha 
prise, and thrsthat the Court was . justified in: 
fixing the measure of damages at Rs. 10 
perewt. This shows a misapprehension of ' 
the law governing sush cases, whieh is to^ 
bs found.in seation 73 of the Indian*Gontract‘ 
Ast. Both parties admit the’ applisation of’ 
this sesticn ard both rely upon Illustration > 
(a). . It ia laid down, too. in Ismail Saitiind 
Sors v. Wilson .and Co. (1) that the measura= 
of damages i is the sum by whieh: the sontraat: 
priee fellshort of the prise ‘st which the: 
purchaser mighi ` have obtained goods of: 
like quality at the time when ‘thay should 
have beendelivered. Mackert ‘ch v. Nobo Ooomar < 
Ray (2), Jugmohandas. v. Nusserwan * (3) and : 
Jamal v, Moolla Duwood :Sons' und.:.Qo; (4) 5 
are to the same effest; In the lavt’ named 
oasa their Lordships of the -Privy*Counoil * 
stated that the: market price at “the time: 
of breach is the decisiva element, . 5$ ^ s à 

Section 63 of: the Indian Contract’ Ast” 
contains the law regarding extension of' 
time for del.vary, It is conceded, as was ruled 5 
in Abas Sitaram’ v. Trimbak Municipality: (5) 
and Muthaya Mantgran v. Lakku Reddiar” (6), : 
that this sestion does not entitle:a promises * 
for his own purposes and without the consent ° 
of the promisor to extend time “to his owa : 
advantage and that there must be an agree: i 
ment or mutual understanding to waive. 

: : > h Pot } 

a 45 Ind. Cas. 842; 41 M, 709; 28 N. L. T, e 
(1918; M. W. N. 399. i 

(2) 80 C. 477; 7 0. W. N. 481. | EN 

(8) 26 B. 744; 4 Bom. L. R, 504, 

(4) 81 Ind. Cas. 949; 43 C. 493; 20 O. W. N, 205; ' 


80 M. L.J. 783; 14 A. L. J, 89; 19 M. L. 1.80; 8L. * 
wW. 181; 28 O. L J. 187; (1916) 1 wur N.10; 18 


Bom. u. R. 816; 9 Bur. Les T..8; 48 I. A. 6 (P. .O.). í 
(B) 28 B. 66:6 Bom, L. R 689. 
(6) 14 Ind. Cas, 2585;37 M74 2; Jl M. L. T. Sa ` 

(1912) M. W. N; 436; 22 M. L. J. 413. 
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Ít has been argúed by Mr. Manohar Lal 
for the defendants that there was no 
agreement here to waive time; that, although 
the deferdants made an offer to agree to an 
extension in their letter of the 4th November, 
the terms ‘of the plaintiff's letter of the 29th 
November make it plain that the offer was 
declined ; and that the subsequent telegram 
and letter of April 1915 cannot be taken 
to consitute asseptanes of the offer, 

There is, however, no evidense that the 
defendants’ letter of the 4th November to 
Mr. Herbert was placed in the plaintiff's 
hands before tha 29th November. The 
plaintiffs letter of the 29th November 
contained ‘a elaim for damages for non deli- 


very in Ostober which the previous letter of 


22nd October hai stated wonld be made in 
the event of non-delivery, and it was written 
not by Mr. Herbert bat by the plaintiff 
himself. It sontained a threat to sue and A 
statement that a similar elaim would be made 
for more damages if the November sonsign- 
ments .were not delivered. There is no 
proof that Mr. Herbert continued to ast for 


the plaintiff after he had written the letter 


of 220d October. If he had done so, he 


‘might have been expested to write the letter- 


of 29th November also. The plaintiff filed 
no suit: He made no further claim for 
" damages for non:delivery in November or in 
Desember,, He did not refer in bis letter of 
"20th November to the defendants’ letter of 
4th November and there is no apparent 
reason why he should not have done so had 
he seen it, In our opinion a reasonable 
interpretation of the correspondense is that 
the plaintiff, when the. defendants’ letter of 
the 4th November eame to him, decided to 
acoept the offerand to await the arrival of 
the SS. Gutenfela and that the letter of 
Ath November, the plaintiff's letter and 
telegram of April 1915, and the defendants’ 
letter of 28th July 1915 prove that.there 
was an agreement to extend time for 
performante cf the contrast, so far as it 
related to tke hoops, until the lapse of a 
reasonable interval after the Gutenfels had 
reached Karachi. 

The defendants’ 
contains the first mentión by them of an 


intention io charge more for the hoops than. 


the price agreed toin the eontrast,and this 


alaim and the imposition of conditions for. 


payment at variance with the terms of the 
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letter of 28th July 1915. 


915 
eoniraet, fix, in our opinion, the date of 
breach of the contrast by the defendants 
“eed extension of time as the 28th Jaly 

915. 

Now as regards damages. The plaintiff 
elaims Rs. 7 per owt, the differenee between 
Rs, 15 per ewt, and the contrast rate Re. 8, 
He has produeed evidenee that the market- 
rate for steel hoops at Karaehi was Rs, 14-12 
on 30th June 1915, Ra. 15 on 23rd April, 
Rs. 15 on 3td May, Rs. 17 on 22nd May, 
that it was at Multan Hs. 18 on 24th April. 
Rs, 20 on 9th June, Rs, 15 (old hoops) on 
17th May, Rs, 17-8 on Ist July, and that 
it was Rs. 15.4 on. 29th April at Bombay. 
There is also evidence that the defendanta 
sold hoops at Karaehiat Rs 16 on 30th 
August 1915 and at Rs, 17-12 on 4th Sep- 
tembsr 1915. There is good reason for 
supposing that these were off the Gutenfels, 
The defendant Behari Lil admitted as g 
witness in the lower Oourt that he had 
sold the hoops which same on the Gatentels 


. to other parties, and deslined to give the 


prise.” 

There is no evidence of any. Sind prevail. 
ing lower than those above q ‘noted and; in 
our opinion, Hs. 15 per awk delivered at 
Lahore and Sangla Hill waa a rate below the 
market rate in Joly and August 1915. The 
deposition of ' Mr. F.  Read,. agent ‘of’ 
Volkart Bros., Lahore, shows that the plaint. 
iff lost Wk for bailing cotton between 
Ostober 1914 and June 1915 owing ta 
shortage of hoops.* 

A further argument by Mr. Manohar Lal 
remains to be disposed" of. He contends 
with reference io sestion 73 and Illustration 
(a) that ‘the plaintiff eould have obtained 
hoops of the apeelfücation entered in the 
contrast on 28th, July 1915 at Rs, 10.4 
by aceepting the defendants’ offer of them at 
this prise, and that his meáns for remedy“ 
ing the irconvenignes eaused by nons 
performanse of the eentract lay in sueb 
aeseptanse under protest and reservation of 
the right to claim damages subsequently. 
The chort’ answer to this (leaving aside tha 
fact that the offer was not for the whole 
quantity to be supplied under the «ontrast) 
is that the defendants’ offer of 28:h July 
1915 was not uneonditional and that the 
sonditions imposed were not sonsistent with 
the terms of the eontraet. 'Fhis was parti- 
eularly the saze in “regard to the demand for 


916 


TELJARAM ROW t, RAMACHANDRA ROW, 


payment for the  bardana s«upplied. The 
defendants sent one sonsignment, There 
was some dispnte about sbort measure and 
the defendants omitted to send any more. 
The contrast provided, that payment should 
be made for the consignment reeeived only 
when the plaintiff got ‘the Railway Receipt for 
the next eonsignment. 

We find that the plaintiff has sueseeded in 
establishing his elaim for damages for non- 
delivery of 1175 owt. steel hoops at Rs, 7 per 
ewb.: 

The elaim for damages for non-delivery 
of. bardana beyond the first sonsignment was 
argued by Mr. Muhammad Rafi for the 
plaintiff but eventually was given up. lt 
is not. nesessary, therefore, to deal with the 
evidenca eoneerning it, Mr. Rafi is probably 
right in sohtending that the contrast was 
broken. by the defendants and not by the 
plaintiff, as held by the lower Court, but there 
was slearly no exters on of time for delivery 
of the bardina and there is no proof that the 
plaintiff suffered any loss. On the contrary 
there are indieations . that the market-priee 
at the times of the. several breaches from 
September 1914 to March 1915 was not 
more and was dii aa less than the eontraet 
rates,. 

The result is that w EA acsopt the plaintifi’s 
appeal and enbance the deoree in hia favour to 
one for Re. 1,729.8.9: with, proportionate aosta 
in. both Courts, that inum being saleula:ed 
as follows : 

Damages for non-delivery of 





Ra. as- p. 

1175 cwt. stsel hoops at Rs. 7 8,225 0 0 
less prica of 3670 yards 

bardana supplied e 495 7 3 

7,729 8 9 


Theappeal of the defendants fails and is 
dismissed with eosta. 
aE. | Plaintiffs appeal accepted ; 
Defendanis Appeal dismissed, 
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MADRAS HIGH COURT. 
ORIGINAL Sipe Apegan No. 49 or 192). 
May 9, 1921. 

Present: —Sir John Wallis, KT., l 
. Chief Justies, and Mr. Jasties Krishnan. | 
T. V. TULJARAM BOW —PriINTIFF 
— APPELLANT 
versus 


T. A, RAMACHANDRA ROW— 


DEFENDANT — RESPONDENT, 

Civil Procedure Code (Act V of 1903), O. XXI, r rr, 
68, 89, 90—-Haecution sate ~Proclamation -Place of 
sale, omission of—Place well-known—Sale, setting aside 
of—Substantial injury —Partnership suit ~Sale for 
realising assets —Sale, setting aside of, on deposit -—R. 
89, object of. 


The omission of the place of sale in the sale 
proclamation, although a clear irregularity, would 
not justify the setting aside of the sale, if the place 
of sale being well-known, no body is misled by the 
proclamation and no prejudice is caused to the 
applicant. [p. 91", col. 2.] 

Arunachellam v AÁrunachellam, 12 M. 19 (D, C. h 
15 I, A 17,85 Sar P.O. J 26%; 12 Ind, Jur. 871; 4 
Ind. Dec. (N. 8.1 868, distinguished 

O XXI, r. 8) of the Civil Procedure Code provides 
modes of relieving judgment-debtors from the hard- 
ships fo which they are exposed by Court sales in 
execution of decrees against them at great under- 
values, and is inapplicable to the case of sale ina 
partnership suit on behalf of all parties to the suit 
for the purpose of realisation of the assets of’ the 
partnership. [p 9 8, col 2] 

Sundaram v. Mamsa Mavuthar, 68 Ind. Cas: 937; 40 
M. L J.497; 8L W. 498; 29 M m T. 269; (1921) M. 
W. N.272; 44 M. 654 (F. B. ), referred £o. 


Appesl from the judgment and order 


of Justice Kumarsam Sastri, dated the 
30:h Mareh 1920, passed in the 
exareise of the Ordinary Orizinal Civil Jaris- 
diction of the High Court, in Civil Suit 
No, 378 of 1919. 

Messrs. G. Devasagayam and K. Bama- 
chandra, for the Appellant, 

Mr. 0. P. Ramaswami Atyer, 
General, and Mr, T. B. Venktarama Susért, 
for the Respondent, 

JUDGMENT, 

Wats, 0,J—This is an appeal from 
an order of the learned Judge on the Original 
Side refusing to set aside a sale by the 


Advosate 


Offisial Heferee under the orders of the 


Court made in a partnership suit for the 
purpose of realising the partnership asseta 
and the main ground qf objection taken 


$ 


is that there was no plage of sale mentionsd: 


in the proslamation of sale. 
In O. XXIV À of the Original Side Rules: 
whieh provides for proseedinga before the 
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Offieisl Referee, under the head of eales 
by the Offieis] Referee, it is provided that, 
unless otherwise ordered, all: ssles by the 
Offisial Referee shall be by publie auction, 
and in cases of immoveable property, shall 
be held at the premises, Under that rule, 
even thcugh the preperty to ba sold inoludes 
moveables as well as immovsables the «ale 
must be held at the premises when the 
properties are sold as one lot. Even in 
such eases the duly of bringing in the sale 
proclamation falla upon the party who bas 
the conduet of the sale. Unfortunately in 
tbis ease, & printed form of sale proclamation 
for a sale in exeeutioa of a decree was 
usad which for some reason or other does 
not strictly follow the form given in form 
No, 23 in the Original Side Rules bat 
on its-the place of sale. Po:sibly this printed 
form eomes from the offics of the Official 
Referee by whom a great number of esles 
are sondasted, and having regard to the 
rule I have just referred to, the name 
of the plase of asle is mot mentioned 
Lesause everybedy i is gaeeumed to know it. 
Jf that is so, it isa distinet defeet and the 
sooper this fcrm of sale proclamation is 
altered so as to ntate the plases at wLish 
the sale is to ba held the better. But 
ihe question in this ease is ‘whether it is 
open to the defendant at this stage to 
objest to ths sale on this grodünd and 
whether a material irregularity bas been 
shown by which he ‘was prejudiced so as 
‘to justify the Court in setting aside the sale 
urder O. XXI, r. 90 or at any rate in 
aeeordanc> with the prinsiples . pressribad 
by that rule. 

Under r, 203 of the Original Side Reales 
the order for rale is to direct the applicant 
to bring into Court a proslamation of sale 
for the approval of the Registrar aud le 
is to adjourn the case to aome on before 
the Judge .ia Chambers on a fixed day. 


Then under r. 205, the applicant is to: 


bring in two sopies of the proelama'ion 
of sale in form No, 2/ or No. 28. Both 
these forms contain the name of the plase 
ofeale. Then the Registrar under r. 2035, 
is to determine the' mannsr of ‘advertising 
and to fix the date ard plasa of bhe sale, 
Under r. 205 copies of the prosl mation 
f aprroved by the Registrar are to be signed 
by bim sand’ the ease is td be posted on 
the adjourned date before the Judge in 
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Ohambers who may then order the sala 
to proeeed or make any sush order AB he 
thinks fit, That is the time when ib is 
open to the parties to take any objection: 
whatever to the'proelamation of sale, Under 
r. 206,it is only then that they ean take 
any objeetion ta the lots, the market value 
cr the reserved pries mentioned in the 
affidavit of the applicant; but they ean 
also before the Judge in Chambers equally 
take objeetion to such & manifest elip as 
the omission of the plase ofsale. Na 
euch objestion was taken in this ease 
although numerous other objections were 
urged ineluding objestions asto the manner 
in which the sale has been advertised. 
The reason stated as to why no sueh objections 
were raised is because every one understood 
that, following the practise prescribed by 
the roles for tha. Original Side the eale 
being by the Offisial Referee, it would be 
at the premises whieh were. deseribed for 
cale in the sale-proelamation, It is not 
necessary for the purpose of the present 
ease to eonsider whether the appellant 
should be held absolutely barred from taking 
this objection to the absense of tbe mention 
of the plece of sale in the proelamation 
tecause he did not take. it before tbe 
Judge in Ohambers as he ought. 

The deeision of the Privy Council in 
Arunachellam v. Arunachellam (1) relates 
to an alleged insuffisieney in the dessription 
of the property to be sold asdistinguished 
from the present objestion to the absence 
of any plaeo of sale in the proclamation. 
In that «ase, tha Privy Oouncil held that 
the failure to take’ the objeetion at the 
proper time prevented ita baing taken later 
as a ground for setting aside the sale. "Ii 
would be very difüeult indeed," their Gord- 
ships say, “to conduet proeeedings in 
exesution of decrees by attashment and 
gale of property if the judgment-debtor 
could lie by and afterwards take advantaga 
of any misdeseription of the property attaehed 
and about to be sold, which he knew well, 
but of whieh the execution ereditor br 


.desree-holder might be perfeetly ignorant—- 


that they should take no notiee of that, 
allow the sale to proseed, and then osme 
forward and ssy the whole proceedings 
were vitiated, That, in their Lordships’ 

(1) 12 M. 19 (P. C.; 15 I. A, 171; 6 Sar P, OG, à 
266; 12 Ind. dur. 371; 4 Ind. Deo.-(w. $.) 858. 
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opinion, cannot be allowed, and ou that 
ground the High. Court onght not to have 
given effect to this objestion.” In the 
present ease we think all that happened 
merely ampunted to an irregularity by whieh 
the appellant was not prejud: ced. It appears 
from the . sfidavit,-and is found by the 
‘learned Judge that. , this formal defeet 
misled nobody. - 

I may further say here that the handbills 
which have heen exhibited do not sontain the 
plaso of sale and the -only inference which 
anyone with. ordinary common sense would 
some to is that the sale was to be at the 
premises because no otber premises was 
stated where: the sale was to be. As the 
learred Judge has pointed out, the sale 
was well-attended and there is no reason 
to suppose, that any possible bidder was 
kept aways It was rot a sale likely to 
draw a. very.: large number of bidders, 
beeause although, no doubt, the properties 
to- be sold ineluded desirable premises 
near -the Popham’s Broadway, yet the sale 
proclamation showed that they were eubjeet 
to ineumbrances of an unusual kind, and 
of such a nature as would possibly require 
litigation in order toascertain their amount, 
Further, the plaintiff's counter-affidavit states 
that, when objestion was taken during 
the sale by Mr, Ramachandrier to the 
fact thatthe place of sale was not mentioned 
in: the proclamation, the Vakil on the other 
side ran over to the Offieial Refereo’s 
room, which is the only other place where 
the. sale could possibly take plaee and 
also. to the Press elore by the High 
Court premises and found no body to bid, 
Therefore, there is. no reason to differ from 
thelearned Jndge when be says that what 
happened was an irregularity which did not 
prejudiee the parties, It is quite different 
from some of those cases whieh have been 
eited. and where the sale was crdered to 
be held. at one place and was astually held 
at another place, or where tLe sale was order. 
ed to be held at one hour and was aetually 
held at. another hour, These Errors were 
ealeulated to seriously mislead possible 
bidders. in the present care the actual 
plece, no doubt, was nat mentioned, as it 
ought to have been, by B slip, but that non- 
mention, in our opinion, js not calculated to 
mislead apy body, There was the well-known 
practice in regard to sales by the Officis] 
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Referee and in the absence of any mention 
as to the plase of sale, the natural inference 
would hg that the sale was to take  plaee 
at the premises and if. anyone had felt any 
doubt about it and enquired, he would at 
onse have been told so, There is also evidense 
that people eame to the Offieial Referee’s 
room and enquired whether there were 
any copies of the Proclamation of Sale to 
be obtained at ‘Popham’ B house,’ Anna Pillai 
Street, the main premises for: rale, which 
goes to show that they knew perfectly well 
that the sale was going to take place there, - 

We hold, therefore, agreeing with the lower 
Court, that in this ease there was no material 
irregularity whieh would justify us in 
setting aside the sale under r, 90 or the 
principles embodied in that rule. 

Another objestion has been taken that the 
Official Referee refused to adjourn the gale 
at about 5.30 pr. m., when ealled upon to 
do so on the ground that it was getting 
dark. In the first place, we do not think 
that it was getting dark at about 5:80 P. x, 
on the 28th February. When I pointed out 
that, aesording to our ordinary experienee, 
it does not get dark at 5-80 P. m., on the 
28th February it was alleged that that was a 
very dark place but that is an objection 
whish would apply equally to earlier por- 
tions of the day. This objection appeara 
to us to be of a frivolous character and to baye 
been rightly rejected by the learned Judge. 

Another objection was taken that the 
appellant was entitled, onder the express 
terma of O. XXI, r, 89 of the Code of 
Civil Prosedure, to eome im to set aside 
the ssla on a deposit of the purehase-money 
plus 5 per cent, This rule appears ta have 
no application to the eircumsta: ess of the 
precent'sale whish is for the realisation of 
partnership assests in a partnership snit, 
R. 89, which is old seetion 310A, provides, as 
has been receutly held by the Full Beneb, 
[Sundaram v. Mamsa Mavuthar - (2) ] 
modes of relieving judgment-debtors from 
the hardships to which they are expcsed by 


Oourt sales in exesution of decress 
against them at great * ucder. values. 
The rule says: e Where “ immovehble 


property has been sold in exécution of a 
desree avy person owning such property or 


aa 


holding an interest therein by virtue ef a 


(2) 68 Ind. Cas, 987; 40 M. L, J. 497; 13 L. W. 498; 
29 M. L, T. 2*9; (1921) M. W. N, 272, 44 M. £. 654 (F. B)” 


<> 
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title asquired before aueh sale may apply 
to have the sale set aside on his depositing 
in Oourt.a sum equal to 5 per cont, of the 
purehase-money and for payment to the 
-decree-holder the amount’ spesified in the 
proslamation of sale as that for the raeovery 
.of whieh the sale was ordered." The rule 
-is obviously. ingpplieable to a ease of sale 
on behalf of all parties to the snit for the 
purpose of realisation. 

Then wa ara referred to r. 214 of the 
“Original Side Rules whieh provides that an 
application under seetion 310A. which eor- 
responds to the present O. XXI, r. 89 shall 
;be made. on Judge's summons .supporte1 by 
affidavit which shall set forth the objes- 
tions to the sale or the.sonfirmstion thereof, 


That rule applies, of sourse, only to eases- 


4o which r, 89 of O. XXI is applisable and 
we are clearly of opinion that r. 89 is not 
applicable to the circamstances of the present 
4850, ` 2 
The result is that the appeal fails and 
is, dismissed with costs. 
.KRisnuAN, J<—I agree. 
M, O, P, 
N. H. Appeal dismissed. 
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' Limitation Act (IX of 1908), Sch. I, Arts, 181, 182— 
Preliminary decree—Amendment after expiry of limi- 
tation for applying for final decree—Final decree, 
application for—Hatension of time. 

' The holde@ of a preliminary decree applied for 
amendment of the same on the ground that the sum 
ag entered in the decree was less than that granted 
by the judgment. The application was made after 


_ the expiry of the period of limitation prescribed for 


applying for a final ,deeree. The Court made the 
amendment as desired, The decree-holder preferred 
an application for a final decree counting the limi- 
tation from the date of the amendment: 

Held, thatthe application was not maintainable 
as the deoree-holder by postponing his amendment 
till after the expiry of the period of limitation pre- 
soribed for making the preliminary decree fnal, 
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could not revive his right to obtain a Minal deored 
by reason of such a variation in the preliminary 
decree. [p. 921, col. 1.] 

Dinaji v. Lawman, 29 Ind. Cas. 589; 11 N. L, R, 92, 
Ashfaq Husain v. Gauri Sahai, 9 Ind Oas. 975; 83 A. 
264 150. W. N. 370: 8 A. L. J. 382; 13 O, L, J. 851; 
9 M. L. T 380; 13 Bom, L, R. 367; 4 Bur. L. T. 121; 
9t M. L. J. 114% (19 1) 2 M. W. N. 177: 38 I. A. 87 
(P. O.), Tarsi Ram v Man Singh, 8 A 492; A. W.N, 
(1884) 158: 5 Ind. Deo. N, 8.. 224, Daya Kishan v. 
Nanhi Begam, 20 A. 804 A. W. N (1898: 43; 9 Ind, 
Dec. (N. 8 ) 555, Ahsan-ul-lah v. Dakkhini Din, 27 A, 
B76: 2 A. L. J. 287; A.W. N. (1905) 108, distins 
guished. h 

Appeal against a deeree of the District 
Judge, Hoshangabad, dated the 27th August 
1920, confirming the desree of ihe Senior 
Subordinate Judge, Hoshangabad, dated the 
10th May 1920. ' 
` Dr. H. 8. Gour, for the Appellant. 

Mr. G. L, Subhedar, for Respondent No, 2, 

JUDGMENT,.—The faets of this easg 
may be briefly stated as follows. On the 
21st September 1912 a preliminary deeree 
for sale on foot of a mortgage was obtained 
by the mortgagees whieh allowed the 
mortgagorg time til the 21st March 
following to pay a sum of Hs, 8,725 for 
principal, interest and eosts  ealeulated 
up fo thelatter date and directed that thig 
amount should earry interest at the rate 
of Rs. 4 per sent. per annum. On the 10th 
May 1916, that is, when the period allowed 
by Art, 181 of the Limitation Schedule had 
alresdy expired, the decree holders applied 
fora final deerce, but this was struck off 
the file at’their request on the 22nd July 
following in the absence of the judgment. 
debtors. No further action was taken till 
the 23rd January 1919 when the decree. 
holders put in a sesond' application for a 
final decree, On the Ist Maroh 1919 one 
of the judgment-debtors pleaded that the 
application should be dismissed as time-barred 
and the deoree-holders on the 22nd idem 
applied for "amendment of the preliminary 
deeree on the ground that the figures contained 
in it did not correspond with the relief 
granted by the judgment. 'The alleged 
discrepancies were admitted by the only 
judgment debtor who appeared, their rature 
being as follows :— 

(D the correct amount payable for pringis 
pal, interest and cca's is Re. 3,778.9.9 ; 

(2. the interest awarded by the judgement 
is at the rate of Rs. 4 per sent. per annum, 

The aforesaid judgment-deb:or contended 
that amendment should {not be allowed, 
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ipasmuehas the deeree- holders had throughout 
‘esleulated tha interest due at the proper rate 
and had aecepted Rs. 3,725 asthe correct 
‘amount due for prineipal, interest and cos!s 
.aaleulatcd up to the 21st March 1913. The 
Trying Judge overruled this contention ard 
on the 12th July 1919 ordered the dosired 
‘amendment. to be carried out, 

Meanwhile, on the 21st June 1919, tha 
etree.lholders had withdrawn their second 
application for a final deeree. On the 
15th July following they preferred a third 
‘application for sueh a decree, butthis was 
‘dismissed on the 10th May 1920 on the 
ground that the amendment of the preliminary 
‘decree did not alter the date from whieh 
the period of limitation allowed by Art, 181 
of the Limitation Sshedule began to 
run, With referenca to the decision in 
‘Dinai v. Losman (i) it wes held that tho 
‘errors in the preliminary deorce were 
‘merely arithmetisal and as arush made 
no appreciable addition to the rights of 
‘the decree-holders. A similar view was 
taken by the District Judge in appeal and the 
'desree-hclcers have now come up to th s Court, 

For the appellants relianee .is plac:d 
on the entry in tke tbird column 
‘of Art. 181 of the Limitation Sehedule, 
That entry shcws that the time from 
which the  preseribed 1 ericd of three 
years begins to run is "when tke 
right to aprly acernes.” On the authority 
of Dinas v. Larmon (i), this rigbt is said 
‘to kave aeerned from the date on whieh 
the preliminary deeree was emended, inasmuch 
as the decree to be made final is obviously 
the. amended, not the original, deeree, 
"This view is said to be supported by the 
‘décision cf the Privy Ccureil in Ashfeq Husain 
'v. Gaura Sahai (2). In that case a decree 
for tale was passed on foot of a mortgage 
against several defendants jointly on the 
25th "August 1£00 and made atsolute on tke 
91st Desember 1£01. As agairst cne 
defendant the conditional decree was ex 
pariè and it was set eside on ber appeal 
on the lth Mereh 1902, On tle bh 
‘August following a deeree was passed against 
ber on the merits and her appral was 


dismissed by the High Court on the 16th 
(1) 20 Ind, ‘Cas. 589; 11 N; L. R, 92, 
(2) 9 Ind. Cas. 975; B8 A. 264; 18 C. W. N. 870; 8 
L. J. 462; 18 O. L. J. 361; 9 M, L. T, 88C; YA Bom. 
L. R. 307; 4 Bur. L. T. 121; 21M. L. J. 1140; (1911) 2 
: M. W, N, 179; 88 1. A. 87 (P. O85 
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November 1904, the conditional decree being 
made absolute against her on the 27th 
November: 1905, Their Lordships held that 
the latter Jecree supplemented and completed 
the prior one and for the first time justified 
the decree holder in ap: lying for joi. tex: ci 
tion against the defendants as he did on the 
21st December. The objestion of the 
defendants who attended the proeeedings 
which preceded the sonditional decrees of 
the “bih Avgust 1900 ad the 2lat Desember 
1601 but' were no parties to the decrees of 
August 1902 and November 1905 and contend- 
ed thot limitation ran as against them 
from the 21s& Desember 1901 was thus 
overruled. 

For the second respondent, cn the cther 
hand, it is eontended that the decision in 
Dinoji v, Lazmcn (1) is sorcern:d only with 
the right cf appeal from an amended decrés 
ard inaludes no proronnsement cn the rights 
of the deeree.holders to exeeute the amend- 
ed deeree, It. is alao urged that the 
gmendments aetually obtained were of à 
hind tbe reeessity for whish shovld have 
been detected es seon as the preliminary 
decree was passed. Reliance is alco plased 


on the fect tlat Art. 181 of the Limita-- 


tion Sehedule contains no clause similar to 
the foirth clause in Art. 182. Farther, 
the following cates are cited se indieating 
that emendment of a desrce eannot operate 
to revives right of executicn whish was 
slready time-barred when the amendment 
was made: Trst Kam v. Man Singh (3), Daya 
Kishan v, Nanhi Begam (4), Ahsan al-lah v. 
Datkhini Din (5). 

With regard to the three cares last men 
tioned I need only say that they have no: 
res] baring cn the question now nrder 
consideration, All were decided when the 
Limitation Act of 1877 was in foree and 
that Act contained no provision eorrespond- 
ing to the fourth elause of Art. 182 in 
the Aet pf 1908. With regard to the 
proper interpretation of the entry in the 
third column against Art. 181 I am of 
opinion that in view of the gréat extent of 
the ‘class to which thig Aytcle apples no 
rigd eonstrvciicn of tHe expression the: 


right t^ apply” can »afely be adapted, To 
(8, 8 A.. 402; A. W. N.(1856 166; & Ind. ‘Dee, 
(x. n. 224. 
e if A. 304; A. W, N. (1598; 4 "^; 9 1nd. Dec. 
(x. 


E 27 y 616; 2A. L. J, 287; A. W. N. (1906) 198, 


ey 
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hold that the decree.holders became on the 

“amendment of their preliminary ‘di cree 
entitled to & final decree on the basis of the 
amended deeree seems to me to involve a 
logisil absurdity, ‘The original preliminary 
decfee gave ifs holders aright to s:l! the 
mortgaged property for default in payment 
of a sunt less by abant Hs. 53 than ibat to 
whish the judgment pronounsed them entiti- 
‘ed. On what principle of natural justice or 
eommon sense can it be maintained that 
because a somewbat larger sum was setu- 
ally due than tke preliminary desree men: 
tioned, the deeree-holders ahculd be able to 
revive a right which by their own negliganca 
they long ago forfeited ? The position reach- 
ed:in eonrequeres of the amendment should 
net improve the deeree-holders’ right as 
against the judgment-debtora, for, if the 
latter failed to pay the eum of Fs 3,725, 
they failed a fortiori to pay Re. 3,778 9 9, 
The reason why no limitation has been 
présoribed for amending a desres i» probably 
that the Court whieh passed the desree has 
power ta amend suo motu and it would be 
most anomalous if a deeree-holder by pos:- 
poning his applicati ion for amendment ti'l 
‘long after the expiry of the prescribed period 
of the limitation eorld revive his right to 
obtain a final decree on the basis of his pre- 
liminary decree. 

My own decision in D-najt v, Lazman (1) 
is rot really in point. In tha first placs 
both:the judgment and desrce were in thet 
eae amended. Inthe sass row before me 
tbe judgment me kés intere^t after the instiiu- 
{ion of the suit peyablsat the rate fixed by 
the mortgage, while the esleilatiors made 
for the purposes of drawing up the desres 
were evidently baced on the mistaken assump. 
tion that the said interest was only 4 per 
eant. pe? annem, Secondly, as pointed ¿ub 
fur the seeond respondent, L was not called 
upon in that ease to deeide any question as 
to the effeet of the desrse when amended 
upon the rights of the parties as. they stood 
refote the amend mert. 

In the ‘present case the amscdwent whic’ 
the desree holders squght wasone which the 
Court was bound by law to make, inasnush 
asseetion 33 cf the Civil Prosedure Ode 
reqaires a decreo to follow the judg- 
ment, while r. 6 (1), O. XX, First sehedule 
to the Code, lays down that tha desrae shall 
agree with the jadgmeat, In these cirsum. 
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Btanoes i see no forse in an argument need for 
the appel!a: te to the effect that the judg 
ment.debtors should have appealed agaiuet 

he amended deeree if they did not with it 
to have the eífest for whieh the desree- 
helders now contend. 

T ercstl: ia that the apoeal faile and 
ia diemissed with cota, I allow Rs. 30 as 
Ovunsel's fee fer the hesring in this Court. 
Costs in the Courts below wiil be paid as 
already ordered. 


N H, Aupeal dismissed, 
MADRAS H.GH COURT. 
Og;diNAL Sipe Aperata Nos, 102 To 
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Present: - Sir Walter Sanaabe, Kr., 
Chief Justico and Mr. Justiee Coutta- 
Trotter, 

KANALAL B:sOYA- Pratustivr— 
APPELLANT 
versus 


BALARAM PARAMASUKDOSS— 


DsrEN: ANT— HESPONUDNNT 
Letters Patent (Mad), cl, ló—JDecision on pre. 
liminary issue, whether judgment—Negotiadle Instru- 
ments Act (XXVI of 1881), s. 13 (2)—Shah jog kundig 
whether negotiable instruments— Madrae High Court 
Original Side Rules, r. 63 (a), scope of. 


The decision of a Judge sitting on the Original 
Side of the High ' ourt on an issue set for trial 
before the rest of the suit is a judgment within 
cl. Sof the uetters Patent. [p 922, col. 1] 

Ohinery, Ea parte, Chinery, In re, (1884) 12 Q.B L. 
342; 5s L. J. Ch 662: 50 L. T. 344; 82 W.R 409, 1 
Morrell *1, Onslow v Inland Revenue Commissioners, 
(1890; 25 Q. B.D 4th; 59 L 4. Q. B. 646; «8 L.T, 
512; 88 W.R, 728, T'uljaram Row v Alagappa Chettiar, 
8 Ind. Cas. 840; 6 M. i: 19317 M W N, 68775 M L, 
T 4605; 4! M, L. J. 1, Kulasetara Naicker v. Jegadam- 
bal Ammal, 50 Ind. Cas .«; 44 M 3621 9 L. W. 822; 
96 M i.d. 451; »b M. L, T. 292, referred to 

OE jog hundis are negotiable instruments. [p. 924, 
col, 1 
Per Schwabe, O. J.—Rule 63 (a) of the Original 
Side Rules includes all doeunients in the nature of 
negotiable instruments specifically described in it 
and the questions of how fare partioular Bill of 
Exchange might be negotiable or what the restric. 
tions might ba on its negotiability are alien tothe 
ruie, [p 943, col 2.) 


Appeals sgainet the orders iu Civil Suits 
Nos. 355 to 50) reapectizely of 19891, 
dated the 6th September 1941, passea by 
Mr, Justice Phillips in the exeroice of 
the Ordinary Original Civil Jurisdiction, ‘of 
this Court, 
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Mr. Q. Krishnaswamy Iyer, for the Appel- 


lant. 
"Mr. 8. Q. Sadagova Mudaléar, for the 


Hespondent. 
; JUDGMENT, | 

SogawABZ, O. J.—In this ease the matter 
somes before us on appeal from an order 
of Phillips, J. I$ srose in this way. An 
issua or issues were framed and he dirested 
that a particular issue should be tried before 
the trial of the rest of the suit. He tried that 
isane. and he gave a decision upon the bearing 
of that trial and he gave it in what is 
called a judgmevt. Speaking for myself 
Ido not see how it sould be stalled sany- 
thing else. There was an issue direetly to be 
tried, we haye got a desision- of. a Judge 
upon matters in issue.in the aetion between 
the parties ; and I have tried to find some 
other mode of expressing what he did and 
I could find tone—ke gave his judgment. 
The English cases are quite elear ss far 
as the distinetion between a “judgment” 
and an “order” is eonserned, and the 
guiding principle is that a desision is a 
judgment whieh is given in an action. See 
Ohinery Hx parte, Ohinery, In re(1) and Onslow 
v. Inland Revenue Oommisstoners (2). The mat- 
ter here is to be desided under elause 15 of the 
Lettér& Patent where the right of appeal 
is from a judgment of the Original Side. 
There have been a eonsiderable number of 
eases on that point here and attempts have 
been made to give an exhaustive ' definition 
of the meaning of the word "judgment" in 
that gestion, partienlarly in Tuljaram Row 
v. Alagappa Oheitiar (3) and Kulasekara 
Natcker v. Jagadambal Ammal(4), the attempt 
ed definitions not having been identical. 
But I think they are all of them wide 
enough to cover the fasts of this ease, and 
I ds not propose to attempt to add a fur- 
ther definition to these whieh have already 
been given in tkose cases. The preliminary 
objeetion fails, ; 
& Coutrs-TaetteR, J.*-I am of tha same 
opinion, I have never bsen very elear either 
in Erglish Courts or in ihcss as to the 


- (D (1884) 12 Q. B. D. 842; 53 L, J. Ch, 662; 50 L. 
T. 342; 32 W.R. 469; 1 Morrell 81. 
- 19) (1890) 25 Q B. D. 466; 59 L, J. Q. B. 556; 63 Li 
T. 518; 388 W. R. 728. j 

(3) 8 Ind. Cas. 340:36 M, 1; (1910) M. W. N €97; 
8 M. L. T. 453; 21 M. L. J, 1. 

(4) 50 Ind, Cas. 14: 42 M. 352; 9 L. W, 822; ?6 M. 
L. J. 261; 25 M. L, T; 292 (F. BJ. é 
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precise differentia between a “iadgment” 
and an “order”, I well remember that. 
Serutton, L J. and the present Chief Justiee 
of Allshabad earefully considered Austin 
Friars Steamship Company v. Strack (5) and 
were held by the Oourt of Appeal to have 
some to the wrong eonclusioa. 

On the whole, the balanca of my mind 
is to regard them as resultiag in something 
whieh is properly callad a judgment, because 
otherwise i£ might resultó in shutting out 
the defendant from the Court altogether. 

(This appealeoming on for final hearing 
this day the Court deliverel the following 
judgment.) l 

Scawass, O. J.—In these five suits 
orders were made under O. VI (a) of the 
Original Side Rales that the defendants 
should find sesurity for the amountslaimed, 
There is no appeal from that order. Four 
of the suite were on documents known as shah 
(0g hundi, and the fifth Original Suit No, 356 
of 1921, was on another different dosument, 
whish, on the face of it, purports to be an 
asknowledgment of indebtedness and a 
promise to pay interest, Security was 
furnished and the case was procseded with. 
Then, on the a&pplieation of the defendant, 
cartain issues were set down for trial, one 
of the issues being whether or not there 
documents were negotiable instruments, 
It his bean held by the learned Judge 
who heard thé matter, without hearing 
ary evidenes and without .giviog any 
opportunity which was asked for adducirg 
evidenee that they were 105 negotiable 
instruments and he accordingly ordered all 
the sesurity to be re-paid tothe defendant 
with' costs up to date to be paid by the 
plaintiff and that the aetion should proseed, 
as though they had never bsen lodged 
under the term3 of that order as ordinary 
gnits. 

As regards four of these documents, in 
my judgment, the dosuments ip question 
were negotiable instruments, l think they 
coma direetly within tha definition in sestion 
13 (2) of Negotiable Instrumeata Ast of 831, 
as amended by the Negotiable Instruments 
Ac', 19i4 as being pay&ble in the alterna- 
tive to one of several payee. Bet, whether 
this is right or not, they. are, in my 
jüdg-ent, still covered by r. 63 (a) 

(6) (1906) 2 K. B. 499, 75 L. J. K. B. 658; 94, L. 
T, 875; 10 J, P. 528; 22 T, L. R, 70 
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of the Original Side Rules, for although 
those rules are entitled “Proeedure on 
Negotiable Instruments” and section 62 
refers to suits on negotiable instrumenta, 
it is clear from the wording of r. 63 
(a) that it was- intended that all dosnments 
in the nature of negotiable instruments 
specifically deseribad in r. 63 (a) as “Bills 
of Exsheange, hundis or prowissory-notes" 
should be ineluded and that the framers 
of that rule were not considering the 
question of how far a particular Bill cf 
Exchange might be negotiable, or what the 
restrictions might be on its negotiability 
provided it came under the di;e:eription of 
promissory-note, Bill of Wxehaiige or hundi, 
which were all intended to ba inolnded 
within the very useful powers given by 
that order. To take the  exti'eme instancs 
of a cheque or other Bill of Exctiange payable 
“to A. B, only" and marked “net negotiable,” 
in my view this procedure would apply as 
the document isa Bill of Exehangs, though 
the :particular Bill of Exchang’e is not nego: 
liable, Oa thess grounds I think that the 
decision of of the learned Judge in respcot 
of the four astions is wrong. 

As regards the fifth astion the position 
is rather surioas. The learned Judge did 
not consider it ssparately, but it is included 
in the desision that the dosaments ars not 
negotiable ing:ruments; but this has been 
. decided in the atsenee of evidanss whieh 
may well ba available at a proper trial of 
the matter to the effect that.the form of 
dosument is recognised among these people 
as being a negotiable instrnment passing 
by delivery from hand to hand. If a man 
write to another a daeficite statement in 
this formal way that he owes a sertain 
amount and that he agrees to pay interest 
on it, it is quite conseivable, though I am 
expressing no opinion upon it that it is 
intended that it should be a dosument, 
that he ean transfer by delivery. How 
that may ebo it is impossible to say with- 
cut evidence on the point. That being co, 
I thick that the judgment in respect of 
that document too is wrong, and the learned 
Judge was wrong to, find as he did find 
without evidence, that this was nota negoti- 
eble instrument, l 

I think the right view is that the 
position must be the same as it was bsfore 
the- orders under appeal, Seeurity was 
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ordered for the whole amount of the five 
astisns, The defendant, who knows perfectly 
well whatdocument No. 2 is, did not shoosg 
to apzeal from thatorder. He eannot have 
that order reversed Or varied by a judgment 
on a preliminary point, which judgment, I 
think, shozld ba revarsed. It, therefore, 
follows that the propsr order to mike is 
to allow all thesa appeals with eosts and 
to direct that the money or secarity taken 
out of Court by the respondent be forth. 
with replaced, x 

I think that the best eonrse in respeot 
of thesa eases ig that all the five 
eases should bs tried together as though 
they were ordinary suits, Wahave expressed 
our desision that four of the documents 
ave negotiable instraments, As regards the 
fifth it should be opan to diseussion whether 
it is a negotiable instrament. It may 
ba by enstom negotiable. Further, the 
plaintiff may have a cause of aetion on 
it even if not negotiable, It is better that 
all the five should be tried together as 
ordinary suits and disposed of, 

The sosts of the preliminary hearing 
before Phillips, J., must be re-paid, and they 
must be sos's in the cause, The defendant 
must put bask into Court within fourteen 
days the Governmant Promissory Notes of 
the faee value of Rs. 24,000 or pay into 
Court that amount in rupees even if the 
time falls within the  vaeation, and in 
default of sneh payment, the appellant 
wouli be entitled to a deeree for the full 
amount and he will bs at liberty to apply 
to the vacition Jadga to give him such a 
decree. The defendant also will have liberty 
to apply to him. 

Oourrs-Trorter, J.—I am of the same 
opinion. I do not up to thia moment un- 
derstand how it was that Phillips, J, 
pursunaded himself that, by framing a 
preliminary issue of this nature, he conld 
overrule an unappealed order of Kumaraswami 
Sastri, J., That is mye first view, 

In the next place I am unabla to follow 
the order and judgment whieh appear to 
hold that a shak jog hundi of this form 
is not a negotiable instrument, It seems 
to me that there are many reasons for 
st pposing that it is. I am perfeetly content 
to take it that the words payable to any 
shah! (which was translated into a respeet- 
able pe son) are Bo vague and indefinite 
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‘as to be incapable of enforcemant in a 
Court of Law and, therefore, the instrument 
standa ag payable to Khanya ILilji, the 
draxwee, With regard to the irst umeht 
in Suit No. 353 I wish to guard myself 
against saying that Iam convirced that, 
even if there were evidence produced to stow 
that it was treated as a negotiable inst'u- 
ment, that would ba qonelusive. I ouly 
desire to say that an opportuni'y sbould be 
given to call for tush evidenee, if it is 
available, and the Court sbould consider, 
-havirg heard the evidence if it is prodneed, 
whether in law it would be saffisient to 
confer negotiabili'y upon tuch instruments, 
I take it that, even if ycu have evidence, 
‘that a certain instrnment i) treated as a 
promissory note, if its language is sush that 
‘by no e»neeivable aecep'anee of the words 
in their ordinary signifisanee, 16 sould not 
be construed, the Cours might hava to say 
that, in spite of the proof cf the ex s'ense 
of the eustom the custom was so entirely 
at varianca with the tenor of the ;in-trument 
as to be unreasonable. Her the rast I 
agree with my Lord. 
M. C. P, 
Ar sal allo:te :; 
Care remanded. 


LOWER BURMA CHIEF COURT. 
MISCELLA bus Civit APPR No. 100 
o2 1921. 

April 7, 1922. 

Present :— Sir Sydney Robinson, Kr., 
Chisf ;udgse, and Mr, Justice Maegregor. 
P. R. P. L. CAETTY FIRM ty THEIR 
Acer NACHI)APPA OHETTY— 
APPELLANTS 
VETEUS 
G LON POW arD OTRERS— 

Rese. NDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, v. 2 
(3)—JHEmecution of decree— Payment, satisfaction or 
adjustment pleaded—Payyent not certified—Duty of 
Court—Fraud, &llegation of— Treatment of plea of pay- 
ment as application for certifying payment—Fraud— 
Timitation Act (IX of 1608), s. 18, Mouse p ae 

tei f clause (8: of r 2 of O. 
aud PSU Procsdure Code are not to be rendered 
nugatory by the application of the general pro- 
visions of seotion 47 of the same Code. | he clause 
is equally applicable where adjustment is set up 
by the judgment-deltor in answer to an application 
for execution [p 9%@, cos, ' & z.] 

Trimback Ramkrishna Ranade v. Hari Laaman 
Ranade, 7 Ind. Gas, 940; 84 B, 575; 12Bom. L, R, 
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688, Hansa Godhaji Marwadi v. Bhawa Jogaj 
Marwadi, 81 Ind Las, 232; 40 B. 889. 18 Bom, b. R. 
22, Biroo Gorain v Jaimurat Koer, 13 Ind Gas, 63; 16 
C. W, N, 02:3; 16 C. L. J4 174, Alathoor Badrudeen 
v. Gulam Mohideen, '2 Ind. Cas. 66. 86 M, 357; 10 
M. L, T. 886; (1311) 2 M, V, N. 473; 24 M. L. 1.641, 
Parma Ram v Lehna Singh, ^8 Ind, Cas. 418; 185 P.B, 
19:557 P LR 92°, referred to. 

The deoree-holder is bound to certify an adjust- 
ment, and the judgment-debtor is also given & 
right to apply to the Coürt to certify an adjust- 
ment, If the adjustment bs not certified, it is 
entirely the fault of the judgment-debtor, and he 
does not deserve the consideration of the ^ ourt 
if he fails to take the very ordinary precaution 
of seeing that payment or adjustment made by 
him is certified to the Court. [p. 926, col, 2.] 

An adjustment not certified according to law 
cannot be enquired into by a Court: even though 
fraud on the part of the decree-holder is alleged. 
[p. 925, col 2.] 

It is not for &'Court of Justice to refuse to observe 
a provision of the law because hardship may result 
in consequence, The('ourt has merely to interpret 
and apply the law as laid down by the Legislature, 
and it would not be doing its duty if it acted 
otherwise [p 9 F, col. 2] 

Jb is, however, open toa Court to oppose a fraud so 
far as it can do Bo within the law, and where an 
application for execution is opposed on the ground of 
payment or satisfaction or adjustment, the Court may 
rightly treat the objeotion so taken as an application 
to the Court to certify the alleged payment or ad. 
justment provided that the objection betaken within 
i period of limitation allowed by law. [p. 927, col. 
1, 

In such a case, where the Court decides to 
treat an objection to execution on the ground of 
payment, as an application for certifying the pay- 
ment, the judgment-debtor pleading frand cannot 
extend the period cf limitation under section 18 
of the Limitation Act, for that section applies only 
where the knowledge of aright is fraudulently kept 
away, and not to a case where a person is pre- 
vented by fraud from ewerctsing a right of which 
he is fully aware. [p. 927, cola. 1 & 2.) | 

Miseellanconus appeal against an order 
passed by Ra-ledge J., on the Original Side, 

Mr, Judge, for the Appellants. 

Mr. D ntra,for Ressondents Nos, 1 and 2. 

JUDGMENT —The appellant. Ohetty 
obtained two  desrees against the present 
responden s in Civil Reeglar No. 91 of 
1916 and Civil Roguler N». 50, of 1918. 
On the 27th February 1920 a compromise 
was effected vetween the pirties, and a 
petition was fled io Civil Ragular N». 50, 
praying that full satisfaction of the dv cree 
mignt be recorded and eertain other orders 
pusred. It is not denied that both parties 
were present and ‘both were represented by 
Counsel. The Deputy Registrar did not 
understand the prayer, and Counsel akad 


for time to amend it, agreeing that prayer 
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waa defeetive. After an adjournment, C-unsel 
appeared and amended the p:ayer, presumably 
. after consuliation with their cliente. Ninety 
days from tho 27th February expired on 


the 27th May 1920, and on the 
Ist June the decrse-holder applied to 
execute the deeree in Civil Regular 


No. 91. Notise of this applieation was 
admittedly rcesived by the respondents some 
time prior to the 20th August of that 


year but it was not unii the 23rd 
November 1920 that they filed an 
objestion to the exesution petition, 16 


is said that the intervention of the long 
vacation ascounted for this, The objection 
was that the deseres had already been 
satisfied together with the deeree passed in 
Civil Regular No, 50, and that tha peti- 
tioner's application was fraudulent, They 
were ealled npon to file particulars of the 
alleged fraud, andon the7th January 1921 
they fled a long affidavit in whieh they 
get ont that the compromise effected related 
to. both the decrees ; that the Cbetty had 
brought'them the petition written out and 
assured them that it contained the terma of 
their agreement in full and believing him 
they had signed the pet tion and gone to 


Court and caw it filed, and thus believed. 


that satisfaetion of both the deerees had 
been entered up. They only learnt that this 
waa’ rot so when the. application for exeoü- 
tion: in Civil Regular No. 91 was served, 
on them. The Deputy Registrar on this 
ordered an enquiry under section 47 into 
the“ alleged fraud. An appeal was filed 
from that order, and the learned Judge on 
fhe Original Side upheld the Registrar’s 
order, This appeal is against that desision. 
The questions that we have to deside, 
therefore, areas to whether the satisfaction 
of the deerse ‘in Civil Regular No. 91 rever 
having keen eertified, the Exeeuting Court 
is bound.not toresognize ib, if this be so, 
whether the objestion to the petition for 
execution may, be treated as an application 
to the Coyrt under O. XXI, r 2 (2), and 
if so, whether it is not barred by limitation. 
As to the first point, respoudents rely on 
the esse of Trimback Ramkrishna Ranade v. 
Bari Laxman Ranqgde (1) whish was followed 
in Hansa Godhajt Marwadi v. Bhawa Jogajt 
. Marwadi (2). In the latter case it was 


(1) 7 Ind. Cas. 940; 84 B. 575; 12. Bom. L. R. 686. 
'(2) 88 Ind, Cas, 282,£404B, 928; 18 Bom, L. R, 22. 
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held that the Court should not in the 
exersiso of ita duty under sestion 911, 
Civil Prosedure Code, allow a alear gase 
of fraud to te sovered and sondoned by the 
provisions of O. XXI, r 2, Three farther 
There was in this 
case a very clear indisation of fraud on thelpart 
of the decree holder. Tae. sontrary opinion 
has, however, been taken by the Calentta and 
Madras High Courtin earlier casss whieh 
were not referred to. 

In Biroo Qorain v, Jatmurat Roer 
(2) it wae held that it is not open to 
the Court of Execution to enquira into 
the fast of a payment or adjastment ofa 
desrae which has not bzen certified 
or rescrded as provided in clansa (1) of 
r.2 of O XXI even when the oonduc!, 
of the dseree-holder is alleged to have 
been fraudalent. The point for considera- 
fion is thus stated in the judgment, whether 
“although the adjustment has not baen 
certified in the manner cmtemolated by 
r. 2 of O. XXI of the Code of 1908, as 
the eondust of the decree holder is frauda- 
lent, itis open to the Court to investigate 
the allegations of fraud under sss:ion 47 of 
the Code of 1903.”  Referense is made to all 
the cases sited in the later B.mbay easa re- 
ferred to above, It is pointed ont that the 
Madras ease was dissented from in a 
later dscision of that Oourt, and that the 
Caleatta sasa whenanalysed dil nob sapport 
the proposition contended for. The learned 
Judges say: “ I'he contention of the learned 
Vakil for tha appellant in subatanoe ia 
that in cases where the  seoniust of 
the decree holder is fraudulent, it is open ta 
the Court, in fast it is incumbent on the 
Court, to investigate the allegation of frand 
ander sestion 47 of the Code of 1908, not- 
withstandiag the clear and specils provi- 
sions of elauss (e) of r. 2o0f O. XXI, Thig 
argumentis obviously fallasious. A prossed. 
ing under r, 2, O. XXI, i» a proseeding 
under sestion 47 of tha Code, inasmuch 
ai it decides a question betwaen the partion 
to the snit and relating to the exesution, 
satisfaction or discharga of the desres made 
in the suit. If the contantion advanesd on 
bshalf of the appellants were to prevail, in 
ali cases where fraud is imputed to the 
decrea-halder, the provision of clause (3) 
we? 13 Ind. Cas. 08; 180. W. N. 923; 16 C, L. J 


- 
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of r.2, O. XXE would besome nugatory; 
in other wards, the provisions of r, 2 would 
be ‘superseded by the wider provisions of 
gestion 47."' The Court ‘farther 
the question of - limitation’ that has been 
faised in the case before us, and they 
said: “We may further point out that 
even if ibis established that the conduct 
of the desree-holders is fraudulent the judg- 
ment-debtor- ig not entitled to obtain an 
extension of the time within which an 
application is to be made to the Oourt under 
clause (2) of r. 2 of O. XXI. Section 18 of 
the ‘Limitation Aet which deals with the 
effeat of fraud is clearly of no avail tothe 
appellants " and after quoting that section, 
the judgment goes on: “It is not suggest- 
ed on behalf of the appellants that they 
were kept by maws of fraud from the 
knowledge’ of their right to make the 
application mentioned in clause (2) of r. 2 
O. XXL Their grievante ia that they 
have been “kept by means of fraud from 
the exersiss of their right to make this 
application ; sonseqaestly, if we were to 
acecde to the contention of the appallants, 
we should have to substitute for the 
phrase ‘from tke knowledge of sueh right, ’ 
the phrase ‘ from’ the exercise of such 
right.’ But clearly the knowledge of a 
right and tha exercise thereof are funda- 
méntally distinet things....... But if the 
judgment-debtor, notwithstanding the 
express provisions of clause (2),r. 2. O. 
XXI, still enters into an adjustment with 
the desree-holder out of Court and omits to 
take the nescssary preesntion of making 
an application within the time allowed by 
law, he has no just ground of complaint 
whenthe decree holder takes advantage of 
his omission to seek the protection of the 
law.” 

" Again, in the ease of Ataihoor Badrudeen v. 
Qulam Mohideen (4) it was laid down that a 
payment or adjustment of a decree sannot be 
resognised by any Court executing the decree 
unless ‘the same has been sertifed in the 
manner allowed by law. The elause is 
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be allówed in the ab&énód of any fraud, 
if it is made bayond 90 days of the adjast- 
ment, It is pointed ont that the judgments 
relied on by the Bombay High Court 
quoted abova had beau dissented from and 
how some were to be distinguished. l 
Finally, ia the case of Parma Ram y, 
Lshna Singh (5) the two Bombay cases 
cited above were differed from, and the 
same view as is now taken in the Calcutta 
and Madras High Oourts was adopted. | 
The balanee of authority slenrly, therefore, 
appears to be in favour of the view that 
the provisions of «lause (3) of r. 2 of O. 
XXI are not to be rendered nugatory 
hy the applieation of the general provisions 
of cestion 47 cf the Code. With that view 
wa entirely agree. The provision was enaet- 
ed to prevent the Courts being finoded 
with false defenees to applieations for exe. 
cution setting upa payment or adjustment 
in part or in whole which would be made 
merely to gain time. The deeree-holder is 
bound to sertify an- adjustment, and the 
judgment-debtor is also, given a right to 
apply to the Court tosartify an adjustment. 
If the adjustment be not sertified, it is 
entirely the fault of the judgment-debtor, 
and he does not deserve the consideration 
of the Court if he fails to take the yery: 
ordinary precaution of seeing that payment 
or adjustment made by him is eertified to 
the Court. We ean see no reason why this 
should not apply also in the case of an 
alleged fraud. It is perfeetly true no doubt 
that the Court& should not readily lend 
themselves to assist fraud in any shape or, 
form, but the judgment-debtor upon whom, 
such fraud may have besn praetimed is not 
without remedy. He may sue for damages, 
for the fraud sommitted and recover any 
payment made twiee over or he may take- 
astion in the Criminal Courts. The Legis. 
lature must haye considered the various; 
arguments on either side and deliberately 
ineluded this provision, It is not for a, 
Court of Justise to refuse to oBserve the 
provision beeause hardship may result 


in eonsequense. The Oourt has merely to. 
interpret and apply the law ‘as laid down ` 
by the Legislature, antl «fe shonld not ba. 
doing our duty if we asted otherwise. Even 
as an application to eertify, the same cannot if an erquiry wére held and the fraud wai" 
(4) 12 Jud.Cas. 6627 86 ` M, 267; 10 M. L. T. 396; — (5) 68 Ind, Cas, 443; 196 P. B. 1910; 57 P. L. R. 
(1911 )2 M. W. N. 473; 24 M. L, J, 541, 1920, a 


upplieuble where in answer to an application 
for exeeution an adjustment is set up by the 
judgment-debtor. Further, though a judg- 
ment-debtor’s ebunter-petition may be treated 
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established, tho provisicn of elaure (3) of 
r. 2 of O. XXI .wculd rot be affeeted, Baot 
it is open ‘to the Court to oppose a fraud 
so far as if ean do so within the law, and 
where an application for execution is oppcsed 
on the ` ground of payment: or satisfastion 
or adjustment, the Court may rightly treat 
the objection so taken as an applisation to 
the Gourt to certify the alleged payment 
or adjustment, provided that the objeetion ta 
taken. within the period of limitation allowed 
by law. 

The fraud, if any, was committed in the 
present cate on 27th February 1940,” the 
appellant waited until 90 daya from that 
date had exp'red, and a few days later the 
application to execute was filed. The-objes- 
tion which we are asked to treat as an 
applisaticn under O. KAT, r. 2 (2) was not 
filed within: ;Q.d&ysa, it wes not in fact filed 
until the 23rd. November 19:0 Lut it was 
filed 83 days'‘after the re£pordonts besame 
aware of tke gllrged fraud. . It is, however, 
elaimed that they are entitled to the benefit 
of gestion 18 of the’ Limifation. Act, and 
it is admitted that if they ean rely on the 
provisiona of.tbat-section, their applisation 
would be within time. ` 
from that point of view, it is necessary to 
consider - what. allowance sestion 18 grants. 


It lays down that where any person having | 
a right to make an application has by means. 


of fraud been kept from the kucwledge of 
such rights, the lime limited for making 
the applisation shall be eompnted from the 
time when (he fraud first became known to 
him. ` The respondents in the present sare 
had the right of making an application to 
have’ ihe adjustment -eertifed. It cannot 


be said, and it is not urged, that they were ` 
not aware of the right that they had, but 


it is argued that they were under the 
belief that the adjustment had been certified, 
and that the appellant by the fraudulent 
assurance to them that the petition eontained 
all the terms of the agreement arrived at 
had. coneeslgd from them, or hed eaused 
them. to be in ignoranes of the right to 
move the Court to sorresb the prayer of 
that petition. That appears to mns to be 
an entirely different, matter altogether. If 
wa ‘treat the objestion to the petition for 
exeéution as an applieation it is to be. 
regarded as an application under elauss (2) 
fy, 2 of O. XXI, and seetion 18 only deals’ 
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with the kaowledge of their right to make 
sueh an applieation. Their argument really 
is that they were prevented from exereising 
the right of which they were fully aware 
by the fraud of the appellant. Settion 18 
dces not deal with the exercise of the right 
but with the knowledge of the right, and we 
agroa with the learned Judges of. the 
Caleutta High Court in Biroo Goratn’s case 
(3) whieh we have quoted above. 

Respondents chosa təs rely, if their al- 


legations were true, on what the appellant 


told them. They never adopted the 
ordinary presaution of baviug the petition 
interpreted to them bafore signing it. They 
had Counsel who appeared at the presentation 
of that petition on their behalf; they never 
attempted to fiad out from hi n what. the 
petition sontsined. When the prayer of 
that patition wes amended, they again 
névar attempted ta fiad out what the petition 
set forth though they were undoubtedly 
cansulied as to the amendment of the ‘prayer, 
They had ample opportunity of stoltifying 
the fraud, if fraud there was, and they 
declined to avail themsalves of it. Bus, 
however that may be, we are sompelled to 
the conclusion that the alleged fraud eannot 


now be enquired into under section 47 


because of the special provisions of O, XXI, 
r. 2 (3). We are further of opinion that 
they are not entitled to the benefit of section 
18 of the Limitation Act, and that; therefore, 
even if their objection to the petition. for 
exesution were treated as an applieation 
under. O, XXI, r. 2 (2), it is barred by 
time. 

We must, therefore, accept the appeal and 
reverse the order of the Court below. with 
ecsts thronghout. 

N, H, & WOA 
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Appeal accepied, 


MADRAS HIGH COURT. 
Civi, Revision Petition No. 147 og 1921. 
February 3, 1922, 

Present :—Justiae Sir William Agling, Kr, 
MUTHAYYA CHETTY-——DzrFENDAXT No. 1 
— PETITIONS 8 
versus 
P. B. S. SOMASUNDARAM OHETTY py 
AGENT S. NARAYANASAMI AIYENGAR 


— PrasTirF—HRESPONDENF, 
„ Partnership — Suit by one of surviving partners rgs- 
pecting partnership transaction, whether maintainable 
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A suit by one of two surviving members of a 
partnership, after dissolution of the partnership, in 
respect of a transaction with the partnership, is not 
maintainable. 


Alagappa Chetti v. Vellian Chetti, 13 M. 83; 4 M. 


L. J. 283; 6 Ind. Dec. (N. s.) 373, followed. 
Vaidyanatha Ayyar v. Ohinnasami Naik, 17 M. 108; 
6 Ind Dec. (N. s.) 74, distinguished. 


Petition, under sestion 25 of Aet IX of 
1882, praying the High Court to revise 
a deeree of the Court of the District 
Munsif, Ariyalur, in Small Cause Suit No. 

Mr. S. Sankara Iyir, for the Petitioner. 

Mr. E, Kesava Atyengar, for the Respond. 
ent. 

JUDGMENT.-—This is a suit brought to 
reaover a debt due toa partnership whieh 
sonsisted of three . partners Somasundaram 
Chetty, Arunachalam Ohetty and Muthiah 
Chetty; of these three Muthiah Chetty is dead 
and as a consequence the partnership dis- 
solved. This suit is instituted by one of the 
surviving partners of the lata firm Somasun- 
daram Obetty. The question is whether it is 
maintainable by him. 

As ‘fav as I ean gather the District Munsif 
appears to have desided this point under 
the misapprebension that the plaintif, 
Somasundaram Ohetty, was the on'y survivor 
of the partuership of two; under that impres» 
sion relies On the ruling in Vatdyanatha Ayyar 
v. Ühinnasami Naik (1), Toat ruling is of 
eon. sé ibappleable to the present sasa where 
one of the two surviving partners brings a 
snit, This sase is governed by the ruling 
in Alagappa heit; v, Vellian Ohetti (2), 
whieh, so far as | oan understand, bas never 


been dissented from or qusstioned and where-: 


in it is elearly laid down that, asa general 
rule, ali the msmhere of a partnership firm 


'. ought to be joined as plaintifs in a suit. in’ 


respeet of a transaction with the partner- 
ship, The learned Vaku for the respondent 
has referred to aeetion 263 of the Contract 
Ast whieh says that, after dis olution of 
partnership the rights and obligations of 
the pariners eonitinue in all things nosessary 
for winding up the ,business of the partner- 
ship. But if a single one of the partners 
could ‘not sue during the centinuanse of the 
partnership, still less can one of two surviv- 
ing partners sue after the dissolution of 
the partnership. 


(1) 17 M. 108; 6 Ind. Dec. (N. s.) 74. 


(2) 18.31. 33; 4.M.*L, J. 288; 6 Ind. Dec. (x. a.) 873. 
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open and current account— Test 
balance. 


(1932 


Attention was also drawn to the provision. 
of O. XXX of the Civil Procedure Gode hut 
they only apply to eases in which two 


or more persons elaiming to be partners: 
sne, 


I am foraed to the c-nelusion that the 


suit brought by the plaintiff in this case: 
is not maintainable, The suit must, there- 
fore, be diamiszed with sosta in both .Courta, 


Y. X. Y, Peticion dumtssed. 
W, Q, A; 


LOWER BURMA CHIEF COURT. 
First Civit, ArPrau No. 174 or 1920. 
: May 15, 1922, 
Present: —Sir Sydney Robinson, Kr j 
Chief Judge, and Mr. Justiee Macgregor. 
E. M. A. R. R M, ARUNAOHALLAM 
CHETTY —A PPELLANT 
versus 
V.E R, M. N.SOMaSUNDARAM 
CHETTY—Rauseonpent, 
Limitation Act (IX of 1908), Sch, I, Art. 35—=—Mutual, 
of mutuality —Shifting 


Where one party only makes payments to, or for,’ 


or on account of, the other and that other only" from 

time to time makes payment in re-payment, the 

accounts cannot be said to be mutual-within the 
meaning of Art 8. of Schedule I to 1 i 
Act, Lp. 930, col, (.] 


the Limitation 


The test of mutuality is the presence in the 


accounts of a shifting balance sometimes in favour 
of one side and sometimes in favour of the. other 
but its absence is not conclusive : 
mutuality. The fact that the balance no longer 
shifted is notin itself sufficient to justify the con- 
clusion that the account had ceased to be: mutual, 
open and current account, [p. 930, ool. | em 


proof against 


Ebrahim Ahmed Mehter v. Abdul Hug, 27 Ind, 
Cas 8798 L. B. B '49: 8 Bur. L. T. 110, Ram 
Pershad v. Harbzns Singh.6 C.L J. 68, Hirada: 


Basappa v. Gadigi Muddappa,6 M. H, O. R. 1472, 


Ganesh v, Gyanu, 22 B. 6 6; 1 Ind. Deo, (N. 3,1 956, 


Chittar Mal v Behari Lal, 4 Ind, Cas, 261; 32 A. Ll; ` 
6 A. L. J. 521, referred toand considered. : 


First appaal avainst tne judgment passed 
by Mr. Justica Rigg, on the Original Side. 

Mr. Lentatgne, for the Appellant. 

Mr, Das, for the «Respondent. 


JUDGMENT.—THe eblo quastion fordgci-. 
sion in this appeal is whether the ease falls 
within the purview of Art, 85 of 
Limitation Act or not. | 


> 
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The Ist defendant formed n partaership a like amount in the'r respective books, 


with three members ofthe KP. K. Firm 
who sre defendants Nos. 2, 3 and 4. 
Defendant No, 3 was sent to Rangoon as 
agent for this firm. He is a relative of 
the plaintiff who had also a firm io 
Rangoon, . Plaintiff ` songht defendant's 
permission to defendant No. 3 acting 
as his agent in Rangoon as well as 
agent for tha defendant. Defendant agreed 
-to-this and defendant No, 3 earried on the 
business of both firms. He submitted nopiss 
of bis nesrounts to the defendant from time 
to time, bat in 1913 he cea:ed dhaing so. 
This naturally aroused the euspicions of 
defendant No. 1, who thereupon withdrew 
the power-of-attorney be had granted him 
and dissolved the partnership. Plaintiff 
came to Rangoon to inspest his business. 
He found that the aséounte showed that 
the defendant firm .owed bim &large sum 
of morey and he indueed defendant No 3 
fo ex-oute three promissory notes in his 
favror covering this amount. Plaintiff 
brought three suits on there three 
' promisrory-notes Defendants not having 
. Yecelved any  aesounts did not know what 
their position was and denied owing 
. plaintiff anything, .They further pleaded 
. that defendant No. Ya 
. attorney baving been eaneelled, and the 


partnership dissloved to the knowledge of the- 


plaintiff, the suite should be dismissed. 

I heard the cases on the Original Side 
my-elf and desided them in defendant's 
favoor. 
was dismissed. During the pendency of 
the appeal plaintiff filed the present suit, 
slaiming to reeover tha balarcedue ona mutual, 
open and surrentasecunt where there had been 
resiprocal demands between tbe parties. 


: Tne lea:med Judge on the Original Sije- 


held that the aseount was one to which 
Art, 85 of.the Limitation Act applied, 
and ‘this appeal is against that deeision. 

. lt is nesessary to oonsider what was the. 
eourse of deglipgs between the parties, It 
is" not denied that for several years at 
any ra'e plaintiff from time to time advanced 
moneys to the defendants. and defenda.ta 
from time to time advanced moneys to the 


- plaintif; Defendant No. 3 kept an assount. 


. Of -these mutnal loans, When plaintiff 
made a loan to cefendant he eredited plaintiff 
with &bat.sum aud debited defendant with 


59 


power-of- 


An appeal against that desision- 


Oo numerous ocsasions, generally at the 
end of eah month, he would total up the 
position -and show the amount at debit or 
credit in eash firm’s books. On at least 
three oscasions he calealated interest on 
the loans made, salenulating interest on the 
amounts lent by plaintiff and on the amounta 
lent by defe.dant, dedasting one from the 
other, and adding the oradit for interest to 
whishever party was entitled toit. In the 
eariier days of these dealings the ersdit 
restel sometimes with plaintiff and sampe 
times wih defeadant, The last occasion 
on whish the credit rested withthe defend. 
ané was in March 1918, Subsequent to 
that date the balancing of the mutual 
assounts always showed an ever inereasing 
oredit in favour of the plaintiff. 

On these-fasts Mr, Lentaigne for the 
appellant argues that there was no mutual, 
opsn and enrrent account, besause there 
were no payments made by plaiotiff on defend- 
anta acsount to third parties. He argues 
that there was no equitable right of set off 
which is the foundation on which the 
theory of mutual, open and currant accounts 
is bised, and that there were no reciprocal 
demands between the parties, Ha further 
arguas that even if theascount eould properly 
be sonsidered to ba a mutual, open and 
eurrent ascouat, it esased to be so after 
Marsh 19:3, bseause from that time onwards 
th» bilanse in favour of the plaintiff was 
always very large andany payments made 
by defendant would be merely payments in 
reduction of this balanca ani would give 
risa to no demaad on tha part of the defand. 
ant. 

Toe Tamil year, it is agreed, en ds in April. 
The present suit was filed in March 1947 
and the period of limitation under “Art, 
8» would run from theclose of the year 
in which the lastitem, admitted or proved, 
is entered in the assouat. The learned 
Judge in the Court below has ealculated the 
three years from April 1914, and, therefore, 
holds .the suit to ba within tims. It is 
urged thet on the sesond branch of his argu- 
ment limitation should have been caloeulated 
from April 1913 aad that, therefore, the 
suif would be barred, even though Art, $5 
appli: d, 

Great telianca baa baen plased on the 
rulings of this Court in the ease of brahim 


K 
"y or 
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Ahmed Mehter v. Abdul Hug (1). The 
question there was whether the account 
"wasBa:mulual atcount. It was held that a 
mutual agécunt means 
one of two parties has received.money and 
paid it on aseount of the other, but where 
each of two parties ‘has received asd paid 
on the other's account.” Jb was found that 
the plaintiff wasacting merely as azent of 
the defendant, and that the. defendant 
throughout the dealings had done nothing 
for and on behalf of, or on aceount of, 
the plaintiff, and that, therefore, there was 
no mutual assonnt, That authority has, it 
‘sppears to us, noreal bearing on' the present 
He further. relied on the ease of Ram 


ease. 
Pershad v. Harbans Singh (2). So far as 
the ground of mutuslity is coneerned, we 


agree entirely with both these. dec:siors. 
In tke latter esseit was held that © mutual 
asecunts are such as consist of reoiprzaity 
. of dealings Lelween the parties, and do vot 
embraee those having items on one sida 
only, though made up of debits and sredits.” 
Where one party only ‘makes payments to, 
or for, or on assount of, the other and that 
other only.from to time makes payments 
in re-payment, it is perfeotly elear that the 
accounts cannot be said to be mutual within 
the meaning of Art. £5. Reoferende is made 
to the case of Hirada Basappa v. Gad:gi Mud- 
dappa (8) where the learned Judge observed 
that in order that aseounts might be mutual, 
there must : bə tranmastions on eaoh sida 
creating independent obligations on the 
other, and not merely transactions whieh 
. ereate obligations on the one side, those on 
the other being merely con plete or partial 
discharges of sueh obligations." In this case 
also, asin many others, it is pointed out that 
“a shifting balance sometimes in favour of 
one. side, and sometimes in fayour cf the 
other, i is a test of mutuality, bùt its absente 
is not conelusive preot against mutuality.” 
With that expression of opinion we algo agree, 
The same view was taben in the case of 
Ganesh? v. Gyariu (4) and in the case of 
Ohilíar Mal v. Behar? Lal (9), In the 


(1) 27 Ind, Cas, 879; 8 L., B. R, 149; 8 Bur. L. T, 


6. 

(2) 60, L. 7, 158. 

(3) 6 M, A. €. R, 142, 

(4) 22 B. 606; iJ Ind, Dec. (N. B.) 986. 

(5) 4 Ind, Cas. 201, 32 A, I; 6 A, Li J. 021. 


“not merely where: 


“account between the parties a 
'g030unt in which there has bsen reo proecal 


. in debit. 


Caleatta case to which wa have referred, it 
was lastly held that "the mere circamstanee 
that cn one solitary oagaasion...there was a 
sum.,.to the credit of the defendants in the 
books of the plaintiffs, does not make the 
mutual 


demand between the p3rties.” 

The present sass is ona cf mutual loans, 
8nd as an authority for sush’-a case, we have 
the decision in Ganesh v. Gyanu (4) eited 
above. 16 is thera pointed ont: “The 
dealings betweer the parties in the present 
Gare were admittedly in the nature of mutual 
borrowinge, and where the transastions Ara 
of that charaster, the test. of a shifting 
balarce, scmetimes in favonr of one party, 
and someí(imes in favour of the other, though 
valuab'e as an index of the nature of the 
dealings, is not always deoisive." It was 
held that in a eise of mutual b.rrowings 
interest being charged on sush loanp, - the 
aseount was a mutua!, open ard current 
asoount ereating independent obligatione, 

In the present euit, defendant No, 3, as the 
agent for both parties, lent money on behalf 
of one firm to himself as agent for tbe other 
firm. Esch of these loans gave rise to a 
right of set off or alaim against the borrower, 
and as both plaintiff and defendant were on 
oseasione the lenders, these transae:ions gava 
rice to reciprocal demands from time to time. 
The acsounta were never &ettled. Tha fact 


` that defendant No. 3 for his own sonvenienss 


totalled up the position and made entries of 
the result in eash firm's books did not. close 
the aseount. It was eontituous and was, 
therefore, an open and current account, and 
having regard to the mutual loans, it was 
also a mutual account, 

If we eonsider the case as it ‘atood at the 
end of Mareh 19i3 theae oan be no question 
that at that time.either party could have said 
to the other: “I have: a elaim against you” 
and could have'demanded that the acsounta be 
gone into and these mufpal slaims tet 
of one against the other; that” interest 
should be calenlated not merely on the final 
balance found due after the s5t off was mada, 
but on each lcan gs ib was made. `` 

lt remains, therefore, to sonsider whether 
the position was altered after Marah 1913, 
because, after that date, defendant was always 
The aceounts were eonlinued in 
exastly the same form. There is nothing 
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fo show that any loans made by the defend- 
ant to the plaintiff subsequent to that 
‘date were made merely as payments in 
partial discharga of the debit balanse against 
him, They eontinned to ba made as loans, 
and defendant No, 3 in his evidenee clearly 
so states. This baing so we are unable to 
see that there is any ground for saying that 


they were merely dissharges and not loans as ' 


heretofore, This being so, the mutual dealings 
betwesn thé parties were continued in exacily 
the same way as they had bsen previously 
sarrled on, -The fact that the balanos no 


longer shifted is not in itself sufficient to . 
. £o confirm a daeree for divoras givan by 
' the Distris5 


justify us in holding that the acsount had 
seased to bs a mutual, opsn ani current 
&aosount, 

Wa ara, therefora, of opinion tha} the 


decision of tha learnsd Judga on the: 


Original Sida was eorraet and that the 


appeal must ba dis miased with eosts throngh- - 


out, tha desision of the Oourt balow baing 

canfrmed. We remani the EL to the 

lowér Court in order that the Commissioner 

may now: taka the aeeounta in order to asear. 

Min what sum is due by either party. 

. Appeal dismissed, 
W, € A. 


MADRAS HIGH. OOURT. 
RarkRzED Case No. 6 or 1921. 
August 23, 1922, 

Present :—S Walter Schwabe, Kr, 
Chief Justice, Mr. Justice Contts- 
Trotter and Mr. Jastiee Kumaraswami 
Sastri, 
PENDURTIJOSEPH ~Petitionns 

. o versus 
PENDURTI RAM AMM & ANO ANOTMER— 
. RESPONDENT, 
Divorce ic (1 y. of 1869) — Divorce, suit for—Hus. 
band or wife, uncorroborated evidence of, if sufficient 


—Adultery, charge of, against known person—Neces. 
bary co-respondent, 


In an action for dita (audor the Divorce Aot, the 
evidence of the husband or wife alone ought never to 
be accepted without corroboration either by wit. 
nesses, or at least by strong “ANA an ING circum. 
~ gtances, -[p, 982, col. 1.] 


INDIAN CASES, 


' Godavari 
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Where ‘charges of adultéry are made against a 
known person, that person must be made a co-re- 
slat unless the Judge otherwise directs, Lp. 932, 
co 

Casa referred by tha District J11ze, 
at Rijahmuadry, ia hia Latte: 
No, 1930, dated the 8th April 1921 for s92- 


' firmation by the High Court uadsr ssstiad 17 


of the Diyos Aci (Act IV of 1839) of 
the dacraa nist passed in Original Sait No. 35 
of 192) on tha file of the Distriat Goart, 
Godavari at Rajahmundry. 


JUDGMENT. 
Soawase, O. J,— This is an applintion 


Ooarb of- Godavari. Ib 
involves qaestions of sonsidarabla import- 
ance aud questions our views upon whish 
it is mos} desirable should b:cəm3 publis 
proparty, The suih wasa simpla oae. Taa 
petitioner c'aimsd  divorse from his wife 
on the ground, as showa ia his petition, 
of alullary with two porsons, the first a 
man salli T. Jeevaratnan wh is no: 
cited as a o» respondent in.tha sait, ani 


. the sesond Bəyi Garavalu, who is eited as 


a eo-reapondent in the suit, Th3 s».respond- 
ent-did not appear aud tha evidenssa excapt 
the formal proof of the marriage consistel 
eutirely of the evidense of the petitioner, 
aud that evidence was a statement that 
two weeks after the marriage the respondent 
was found by him to ba in adaltery with 
one Jasyaratnam, and that she admitted her 
guilt before the elders of his Ohurch,  ; 
As ragards the seeonl cise agains: the 
reapondent, his evidenes wai that tha oo. 
respondent sontrasted intimaey - -while she 


‘was at Pittapora ani that she is nox living 


at Bez wada with this eo respondent, Farther 
he produesd a letter in whieh she said that 
he eould. marry any girl whom ha liked 
aesording to his pleasure and added “this 
is the deed ‘of relinquishment caused to ba 
written and given with my free will.” 

By sestion 7 of the Indian Divorces Aet 
"the High, Courts „and District 
Courts shall, in all auits and” prossedings 
hereunier, aab and giva relief on principlas 
and rules which, in the opinion of the 


` said Oourts, are as nearly as may be con. 


formable to the principles and. rules on 
whicn the Court for Divorcs and Matrimonial 


: Oausss in England for the time being acts 


and gives relief,” In this ease the learned 
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Judge expressed tha view that, as she “was 
“62 parts and he saw no reason to disbelieve 
the petitioner's evidence, a desree should 
be granted. That is absolutely contrary 
to the prinsiples and rules on whieh the 
Court of Divorce and. Matrimonial Causes 
in Engladd acta. There is «a definite 
-established practice there that the evidence 
ofthe husband or the wife alons is never 
-to.be accepted without sorroboration either 
by witnesses or af least by strong sur- 
rounding cirenmstanecs, and the reason for 
that rule is that, but for it, there would 
“be nothing easier than a eollusive divoree, 
there would be no nesessity for the respond- 
. ent to appear and the. petitioner need only 
go into the witness.box and say that the 
respondent committed adultery, In this 
. ease there-was no eorroboration of any kind— 
I donbė if there waa any evidenes of 
adultery, because what the petitioner said 
was that he discovered that she was com: 
. mnitting adultery. Hs says that she is 
‘living: in the house with the named 
. correspondent. He does not say how he 
. knows or whether it is hearsay, or give 
. any faóts, Ib must be understood that it 
is absolutely essential that there should be 
sorroboraticn, 

: Sesondly, there is- a rule.in England that 
where-sharges of adultery are made againat 
. &. known ‘person, that man must bs made 

a-co-respondent unless the Jadge shall 

--otherqise direet. It bas been put in the 
shape of. role in Englaod—Divorco Rules 
No. 4. “A husband filing a -petition for 
-diesolution?of marriags.on the ground of 
(alleged) adultery, the allezed adalier-rs 
shall. be made co-respondents in the savse, 
unless the Judge ordinarily shall otherwise 
direst.” "Under that provision if the name 
-.ig unknown the Judge oan dispense with 
:'that eo-respondent. In this ease the first 
.«mlleged ast of adultery is with a known 
man. He is not added as a c» respondent 
..nor is there any applieation to the Oourt 
:for:dispensing with, his being made a co- 
. respondent. The result is that we cannot 
l eonfirm: this decree. 

: Aa egards the evidenes in respect of 
Jeevaratnam, he not having been a party 
. to. the. suit, tbat evidence ought not. have 
- been -admitted.. As regards the evidenca 
.. against the co-gespondent there is no eor. 
roboration ae I bave pointed out. That 
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corroboration in a ease of this kind ean in 
all probability easily ba obtained. It is only 
nesessary for some one who knows the 
respondent by sight to give evidense that 
he has been to the plase where it is alleged 
that she is living in adultery with the so- 
respondent and that he has seen them 
living togather under conditions that lead 
to presumption that they: are guilty, If 
there is no person available such as & 
relative of the petitioner who knows her 
by sight, the petitioner himself must. .go 
with somebody else e,g., the loesl Poliee 
and. identify the person living with the co- 
respondent as being his wife. 

The proper eourse in this ease is to, set 


aside this decree and remand the ease fo 


the District Court so as to enable the 
petitioner to adduce corroborative evidenee 
in respeet of the eharge against the. co: 
respondent, or if so advised, „and he. finds 
that sourse nesessary, to join the other 
alleged adulteror as a so- respondent and 
adduce evidense in respest of that act of 
adultery, . 
Covrra TROTTER, J.—I am of the same 
oninion. This diffivnlty arises because people 
do not take the trouble in this exuntry to 


get up divorse eases properly, and do not - 


appresiate that the Courts of this country 
are bound of themselves to guard against 
the possibility of  eollusive litigants. I 
agree that this ease should be re.tried in 
the way suggested by my Lord. 

KU sARASWAMI SABTRI, J.—I agree with my 
Lord the Chief Justise, 

Decree set aside and case remanded. 

Y. X. Y. t Ug 

W. 0. A. 


LAHORE HIGH COURT. 
First Civic Appeau No. 1713 or 1918. 
April 11, 1922, 
Present :—Mr, Justice seott-Gmith and 
Mr. Justise Abdul Raoof. 
BIOHHIA LAL AND ixorapa— PLATS EDI 


ABPELLANTS 
terat 
MUNSHI RAM AND orgsEs — DAFENDANTS — 
RESPONDENTI. 
Contract Act (18. of 1874), s. 29t— Par nership, 
dissolution of—Notice, absence of, efect ^ of— 
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ersona dealing with.firm," meaning of—Retirement 
pariner— Liability, E 


Section ?64 of the Contract -Act is an illustration 
of a particular form’ of-estoppel;by conduct, and a 
perzon:is not entitled totake adyantage of it unless 
the facts raise a presumption that the absence of" 
notice ‘excited in him-&' belief which 'e&üged hint to- 
do’ something that he would not otherwisehave done, 
The section must not be construed as an absolute 
praposition of law but must be read with section 116 
of the Evidence Act `[p. #36, col 2 | 
' "Rahimtulla Ishak v: Jhamatmal* Chatnrai, 8 Ind, 
Ca8.445; 8 S, L. R. '40, relied upon: 

The expression “persons -dealing with a firm” in 
section 2# of the Contract Act, -indioates only such, 
persons who have been in the habit of dealing with 
the firm ‘previously: The section does- nob contemp» 
late such persons who deal with a firm for: the first 
time after the-retirement of some of the partners, 
[p: 936, col. 1. ]I - i 

‘Chand Mal v. Ganga Ram, "78 P, R. 1908, Giovani 
Gorió v. Vallabhdas Kalianji,80 Ind. Cas. 864; 17 
Bom. L. R. 762, relied upon. i ; 

W hore a partner retires from the partnership and 
the remaining partners carry on the business of the 
firm under the. old name and style, the fact that the 
business i$: so c&arried'on does not make the partner 
who has retired liable for the transactions entered 
into subsequent to his retirement -[p. #85, col 2-]. 

Rahimtulla Ishak v Jhamatmal Chainrai, 8 Ind. Cas. 
445," B L. B. 140, Chand Mal v Ganga Ram, 18P, RB. 
1908, relied upon. 

Firet apperl from a desree of the fub. 
ordinaié Judge, Furst Class, Multan, dated 


22nd Marsh 1918. . 


. Mr. Raj Krishen for Mr. Manohar Lal and 
Mr. Shamatr Ohand, for the Appellants. 
. Bakbshi Tek Chand and Lala 
Nath, for the Respondents. 


Jogan 


JUDGMENT.—This was a suit for the 
reeovery of Rs. 6,000 on bcok acronnt against 
' two sets of defendants, The elaim was 

thus stated in the plaint :— i 

That the plaintiff No. L aleng with hia 
brother, plaintiff No. 2, with ki- father, Seth 
Goral Sehsi, formed a: joint Hirdu family 
acd that Seth Gopel Sakai baving died 
the plaintiffs were his surviving heirs ; that 
Shib Dayal, father of defendant ^o. 1, 
defendant No, 1 ard Hira Lal, the defend. 
ant’No. 2, (aon of defendant No. 1), were 
members of a joint Hindu family and 
carried on their business jointly; that the 
said Shib Dayal «having died the defendants 
Nos. 1 and 2 were his surviving heirs, 
that the defendants Nos. 3 to 9 were 
members of a joint Hindu family snd carried 
on their busiress jointly ; that the family. 
of the def.ndanig Nos, 1 and 2 and the 
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family of the defendants Nos. 3 to S had 
a. joint firm named ‘Shib Dayal-Jai Dayal’ 
at Multan; that the frm belonging to the. 
defendants borrowed money from the fem 
of the plaintiffs between the 18th April. 
1910 ‘and the 27th June 1911; that the de- 
fondanta made payments between. the }7th 
April 1910 and the 21st September. 1910; 
and that, according to the acecunt detailed 
in paragragh 5 of the plaint, the amount 
due to the plaintiffs from the defendants 
was Re, 6,000. The deceased Shib Dayal 
was stated to have been the manager of 
the firm ‘Shib Dayal-Jai Dayal’ and. Jai 
to have represented 
the members of the joint family, to whieh 
he belonged. It was stated that Jai Dayal 
died sonless more than twenty yeara before 
the institution ofthe- suit. The pedigrees 
table given. in the plaint makes it clear 
that all the membera of.Jodha Mal's family 
were impleaded as defendante, and were 
sought to bs made liable for the debt, 
The enit: was resisted by. both sets of de- 
fendants. The defendant No. l for himself 
and for his minor sop, the defendant No. 2, 
among other thinge, said that he had sepa- 
rated from his father in his lifetime and 
had a separate business of hia own and 
that he was, therefore, not liable for the debt. 
which was due from him. The other de- 
fendants said that they had no cox1cern 
with the debt;that Jai Dayal did not 
earry on the business for the other members 
of Jodba- Mal’s children. They also alleged 
that the firm of ‘Shib Dayal-Jai Dayal’ had: 
been dissolyed and had ceasad to exis$ long 
before the debt in question had been ine 
curred. Two dates were mentioned as the 
dates of dissolution ofthe pirtnership. In 
the -firat place it was s:ated that the part. 
nership dissolved oa. the death of Jai 
Dayal and in the second plase it. was urged. 
that the partzership was dissolved in the 
year 1908 when a deed of ralinquishment. 
was exesuted by Shib Dayal,in favour of 
all the surviving members of- tha family of 
Jodha Mal. This dead is dated the 17th 
of Sawan Sambat 1965, and is- printed at 
pages 27—28 of the printed paper book. 14 
may ba mentioned that previous to this sui 
a suit was instituted by the present plaint- 
iffa for the resovery of ths amount then 
due on the same account. In that snit 
only two defendants were impleaded, namely, 
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Munshi Ram, son of Shib Dayal, the defend. 
ant Xo, ] in this case, and Ram Saran 
Das, the defendant No. 5 in the present 
sase, who was. described as the son of Jai 
Dayal, though ‘admittedly be was a ron of 
Wazir Oband, the defendant No. 4 in the 
‘present case. He was stated to have been 
adopted by Jai Dayal, and was sued in his 
representative eharaeter as Jai Dayal’s son. 
That. snit was, bowever, withdrawn and the 
present snit was instituted sgainst all the 
members of the two joint families who 
were said to be jointly interested in tbe 
firm -of Shib Dayal-Jsi Dayal, The real 
object by the institution of the present suit 
was to make each and every surviving 
member of the family of Jodha Mal liable 
for the debt.. 
^ A good deal of evidenee was ealled on 
behalf. of the plaintiffs to prove that all 
the defendants Nos. 3 to 9, along with the 
deceased Jai Dayal, formed a joint Hindu 
family and that they were all interested in 
the joint firm of 'Shib Dayal-Jai Dayal’ 
and that even after the death of Jai Dayal 
the business of the firm was carried on in 
partnership with the surviving members of 
the family of Shib Dayal, descased. 

' The Trial Uourt resorded the following 
findings: — 

.(1) that the defendants Nos, 3 tb 9 formed 
á.. joint Hindu family ; 

(9) that there was no reliable evidenes 
to show that Jai Dayal had joined the 
partnership with Shib Dayal on bshalf of 
his family or thatafter tis death the sur- 
viving members of the family had carried 
on, the business as partners of Shiv 
Dayal or the surviving members of his 
family ; 

(3) that the partnership was dissolved 
in law on the death of Jai Dayal, and that 
in any case it had been dissolved by the 
agreement dated the 17th Sawan Sambat 1965 
(1908), whish is deseribed as a deed of 
relinquishment. This feed was ehallenged 
by the plaintiffs as a forgery but the Court 
found that the exesution and genuineness were 
established. by the evidence of Mela Mal, 
its seribe, and Labhu Ram and Ohhajju 
Mal, its marginal witnesses ; ard 

(4): that the: defendant No, 1 was joint 


with his father, Shib Dayal, and along 
with his con,. Hira Lal, the defendant No. 


8, was liable for the claim, ‘ 
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On the above findings the snit was deereed 
against the defendants Nos. 1 and 2 and dis- 
missed against the defendants Nos, 3 to 9. 

The plaintifs have, therefore, came up in 
appeal to this Court. The desision of the 
appeal has been made eu:y by the course 
adopted at the argument by the Counsel 
of the parties. The deed of relinquish- 
ment has not been challenged before us 
as a forgery by the Counsel for the ap- 
pellants. In fact he has relied upon. the 
document as a strong piece of evidence 
establishing the liability of all the defend- 
ants Nos, 3 to 9 as it purports to be a 
relinquishment in favour of all the sur. 
viving members of the joint family to whieh 
Jai Dayal belonged. It is exeeuted by Shib 
Dayal, son of Narain Das, and as a good deal 
depends upon the terms of this’ deed we 
think it neeessary to quote it in extanso, 

It runs thus :— 

“I, Shib Dayal, son of Narain Das, 
caste Khatri resident of Basti- Sheikh 
Tahsil, Jullundur, do hereby deslare as 
follows :-— 

“Lala Ram Saran Das, son of Wazira 
Mal, and Lala Wazira Mal, son of Jodha 
Mal, caste Sud, residents of Phagwara, and 
I had two joint shops situate in Lahore 
and Multav, whieh were known as “Hamir 
Ohand.Shib Dayal and ‘Jai Dayal. Shib 
Dayal’ respestively. The shop situate: in 
Lahore was elosed some seven or eight 
years ago. The entire account -relating to 
the profits and losses of the said two shops 
was adjusted, and & sum of Rs, 8,462.4.0 
was found due from ms and a separate 
entry wae mide in the baki. Out of the 
shops the shop situated in Lahore has 
already been closed. The sbop situate in 
Multan still exists. In future Lala Ram 
Saran Das, son of Lala Wazira Mal, sball 
have no eoncern with the profits or losses 
of the said shop. From this date I shall 
be considered proprietor of the saidgbop. 1, 
as proprietor, shall be responsible for all the 
profits or losses of the said shop. I shall 
be responsible for the previous dealings 
of all sorts. Similarly, in future too I «ball 
be responsible for the dealivgs. in future 
the shop. shall not, bear the name of Lala 
Jai Dayal Mal, 1 still style the shop as I 
think proper. 
© ", have, therefore, “drawn up these few 
words by way of a deed of relinquishment 
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in the form of an agreement relating to the 


shops in Lahore and Multan, ao that it may 
serve as an authority. - 

“Dated the 17th Sawan Sambat 1965 
(1908),.” 

Mr. Tek Ohand, for the respondent, has 
eontenled that, assuming that’ all the 
members of Jodha -Mal’s family formed a 
joint family and were partners with Shib 
Dayal, the partnership must batakento have 
been dissolved in 1908 under the deed of 
relinquishment avd the claim must fail 
against them as the debt ‘was  insucred 
after the ‘firm: had- ceased to exist. 


claim was "based began in April 1910 when 
Shib Dayal was the sole proprietor.. It is 
. admitted by Mr. Rij . Krishen; who -has 
argued the case before ng for the appellantr, 
that the’ plaintifs had “had no dealings 
before that date with either the old orthe 
new firm. Mr. Tek Chand hag ealled our 
attention to the following evidense on the 
record to show that 
Dayal Jai Dayal’ had eeassd to exist anl 
that its old name had: been changed and 
a hew name under the atyle of ‘Narain Das. 
Shib Dayal” had been given to it. 


"At page 39 is to ba found the trans. 
lation of a hundi dated Sawan Badi láth 
Sambat 1967, exesuted- by Bhag Mal Si 
Ram of Jalalabad in favour of Bhai Bir 
Siogh-Bata Mal for - Rs. 200. This hund: 
was negotiated in due sourse, and it was 
endorsed in the name of B, Narain Das. 
Shib Dayal. The endorsament is to ba 
found at the top of page 4) ofthe paper 
book in these words "hundi sold by Jagan 
Nath-Chandar Sein to Bhat Narain Das- 
Shib Dayal If the “kundi is not honoured 
(by the drawer) it should be presented 
for payment to Bhaz Matwala Mal-Thakar 
Das.” 

At page 41 is to E found a hundi for 
Rs. 171-8-0,,exeeuted by Sawai Ram-Shiv- 
Ji Ram of ferozepore in favour of Tansukh 
Das-Basheshar Das, and it was sold in due 
course by: Jagan Nath-Qhandar Sein, to 
Bhat ‘Narain Das Bhib Dayal Mal. The 
aesoant of these two héndis is to be found 
at page Ll ofthe paper.book, Tae account 
is, thus: ‘stated at leaf No. 52 of rohar bihi:—— 

“Dated Sawn Suit3; Sambat 1957, Dabit- 
ed to Shib Dayal Mal-Jai Dayal Mal on 


INDIAN CASH, 


| It is- 
admitted that: the dealings on whieh the- 


the old firm ‘Shib- 
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account of ihres hundts for Rs 571-8-0 pay 
able at Delhi.” 

Among these three hundzs are to be found 
the two hundss referred to above. At pages 
31—37 of the paper book are printed eertain 
letters whish go to show that sfter the 
alleged dissolution sorrespondenco was sarried 
on in the name of the new 
Das-Shib Dayal.” 


Ram Saran Das, the defendant No, 5 in. 


this «ase, was examined as plaintiff's y witness 
before, the losal Commissioner appointed in 
the previous case and he made tho follow. 
ing statement om this point:— 

"The style of: the shop was changed after 
the dissolntion of the partnership, Ib waa 
newly styled as ‘Narain Das Shib Dayal,’ 
and we have been reosiving lettera from 
Shib Dayal addressed to the said name. 
Panna Lal, the general agent of the plaint. 
iffe, satried on joins business with Shib 
Dayal.” `` 

Taking this evidence along with the 
evidense relating to the purehase of the 
huniis above mentioned there can be 
no reavoüabhle doab: oa the print that the 
old firm of Shiv Dayal-Jai Dayal had caased 
to exist, and that the shop had assumed a 
new name of ‘Narain Das-Shib Dayal, and 
thas it was warried on solely by Shib Dayal 
himself. The defendants Nos. 3 to 9 have 
no sonsern with it, Even if it be- admitted 
for a moment that the business of the new 
firm was carried on by Shib Dayal ‘under 
isa old name the retiring partners cannot be 
made liable: for any transaetion entered into 
after the dissolution. In the case of Rakim- 
tulla Ishak, v. Jhamatmal Ohainrai (1) it was 
held that “where A and B earried on business 
as partners under the name and style of 4 B, 
and B subsequently retired from the part. 
nership, but the business was continued by 
A under the old name the fast that “the 
business was carried on in the-.old name did 
not make B liable for the -transastions sub. 
sequent to: his retirement." A similar rule 
was laid down in the ease of Ohayd Mal v, 
Ganga Ram (2) where is was held that "the 
mere fast that the sontinuing partner was 
allowed to carry on business in the old firm's 
name,...would not render the retired partner 
liable,,.for debts contracted by the Bem long 
after his retirement therefrom." — - 

(1) 3 Und, Cas, 445 319, L. R, MO, 

(2) 78 P. R. 1903, : 


firm “Narain - 


936 


> BIGHHIA LAL t. MUNEHI RAN, 
2e nes ^ 7 2 =” $ ( 


a 
ul 


In fast Mr. Rej Krishen has not: seriously 1 


eontested,the.correetness. of , the argumont.of 
Mr..,Tek. t band -cm this point. .He has, 
however, argued that-as no nolica was given 
to the plaintiffa of this diesolution. they con- 
tinued. to deal, with Sbib- Dayal ; under. tha 
impression that the old frm eontinued and 


thst, therefore, the defendants, Nos, 3 to9 are: 


liable forthe debt iu accordanse with the 
provisions of restion 264 of the Indian Con- 


tract. Act. .We have, therefore, to decide. 


whether the rala, contained.in the abova 
seetion helps the plaintiffs under the eircum. 
stances of the present ease, , The wording of 
testion 264, however, does not support this 
sontention, The section provides that " persons 
dealing with. a firm. will not be affesied.by a 
dissolntion.of whieh no publie notiee, hag been : 
given, unless they themselves had notiee of. 
sueh.dissolulion." : The expression "persona 
dealing with a frm" indicates only: saeh; 
Persons who have been in the habit of 
dealing with | (he, firm . previously. The 
section, does not contemplate euch persons 
who deal with a frm for the firet tima after . 
the retirement of some of the partners. Thig 
view of the gestion. is supported . by the 
view. expregsed.by a Division .Bench of.the 
Punjab Ohief Court in Ohan. Mal v. ‘Ganga 
Ham (2), where the learned Judges held that 
“gestion 264 of the Contrast Act doesnot cover 
the case of a person dealing with a firm for 
the first, time after a ehange from its original. 
eonatitution, gô as to make a partner who had, 
already.retired liable.” The same rule was laid 
down. by Mr. Justiee Beaman of the Bombay 
High Court in. the ease of Giavant Gorio v. 
Vallabhdas Kalíanjt (8).. The rule issummed 
up in the head-note thus:— | zo.x 3 
_Tbe expreszion ‘pertovs de2iling with a 
firm’ in section 264 of the Indian Contract. 
Act, mears prraons, who ,bave beeu in tho 
hábit.of dealing, with, &nd:st the timo of 
the. dissolution were ccnsemplating further 
dealing with, the firm on_the faith of the 
frm. remaining the same as that with whieh 
their dealings commenced.”  , 


4 


LJ >| 


(8) 30 Ind. Cas, 864; 17 Bom. L. R. 762 


INDIAN OASES, 


11922 


of the, dissolution . of the partnership,” 
Admittedly Panna Lal was the:sola manager 


. ofthe firm, and ke had full knowledge that 


the dirs-lution of the partnership had taken” 
place Their own witness, Rala Ram, stated 
in bis deposition. before B. Mula Ram, 
loea) Commirsioner, ‘on the 5th. October. 
1916, that "in the month of Jawan’ 1:08 or 
1 09 I along with Shib Dayal want: to; 
Ohint Parni to attend the fair of' g»ddess... 
From the fair] eame baek to the sop of 
Sbib Dayal Jai Dayal at Multan Cantonment, 
Bot Shib Dayal reashed Multan Cantonment 
via Phagwara two or three days after- my. 
arrival. When I enquired of Shib Dayal: 
about the reason for the delay (in his arrival) 
he raid that he bad stayed at Phagwara owing 
to the. work sonnested with the partition of 
the, shop st Multan Cantonment... Oa. en 
enquiry by me, from Shib Dayal about ihe 
partition he said. that he bad: eifeetsd a 
partition.. At that time Panna Lal, agent 
of.the plaintiffs, was also present at the 
shop ‘Sbib Dayal. Jai Dayal’ Two or three: 
other men whcsa names I d) not remember 
were there .as well. In my prasense Panna 
Lit enquired of Shib Dayal.as to how he 
bad made a settlement about partition, 
Shib Dayal then replied that that: was a 
private matter, and that a partition was 
effected as was corsidered proper.” This is. 
to ba found printed at page 9l of the 
parer-book. In this: care it is, therefore, 
idle to contend that no notise WB: 
given, Moreover, as laid down in the.esce of. 
Hahiwtulla Ishak v. Jiamatmel Ohainraé (1): 
"sec:ion 264 of the Contract Act i^ an 
illustration of a partisnlar form of estoppel. 
by conduct, and,,.a pereon is not entiiled to, 
teke advantage of ib unle:g tho faets TRIES a. 
presumption that tbe absence of notios excited. 
in him a belief which eaused him to do 
something that he would no& otherwise bave: 
done, The section must not .be construed 
as an absolute proposition of lay, but must: 
be reed with seciion 115 of the Evicenee Aet, 
Nothing bas been established in this ease to: 
show tbat the defendante Nos, Sto 9 are, 
ertosped form BrBerting that they are ` not 
bable for tbe debt which was admittedly 
incurred by Shib Dayal afier the dissolution, 

After a eareful eonsideration of all the 
facts of ihe.csse end tha Jaw applisable 
to it-we bave some to, the c.nelasion that 
tLe firm of Shib Dayal-Jai Dayal was dig. 
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solved in 1908,-and from that time onward, 
hib Dayal had bscoma the sole owner. of. | 
the new firm. and that Panna Lal, the general 
agent -of - tbe plaintiffs, had full knowledge ` 
of the "dissolution, and that in"all probabi- 
lity. the plaintiffa had-notice of the fact 
through him, We further-have come fo the 
eonoluaion that the 7] sintiffa never bad had 
avy: previcus dealings 
“Sh-b - Dayal Jai.Dayal,. In thi» view we 
must uphold the dseree- of the Oonrt 


below. We accordingly dismiss the appeal: 
with costa, , | 
Z Ee Arpeal dsemissed, 


CALOUTTA HIGH'COURT- 
APPEAL PROM AP»BRLLATE Drogas No. 947 
or 1920. 
" 2 June 1, 1922. 
Present :—Jdusties Sir Thomas Riehardson, 
Kr., and Mr, Justice Suhrawardy. 
Raja BHUPENORA NARAIN SINHA 
BAHADU R—PLAINTIFE —ÀPPELLANT 
T" oe alts » lad F Tersus : . 
MIDNAPORE ZEMINDARY COMPANY, 
LiMITED—PFxixoteAL DEFENDANT AND 
OTH EXs—Pro forma Derexpants— 
"TN Rk-Pow Dex Ts, 
Oes$^ Act (IX^ B.C. of 1880); s." 41, power of 
parties to- contract themselves out of-—Kabuliyat, con. 
struction of—-Ambiguity--Conduct' of — parties — 
“Rajaswa,” meaning 0J— Bengal Tenancy Act (VIII. of 
1885), ss. 2, 158— Rent, whether includes cess—Dispute 
as to amount of'cess annually payabie—Appeal, second. 


.The plaintiff was the proprietor of a Zemindari; 
in. the entirety of which the defendant held a 
Pütni lease evidenced by a kabultyet executed by 
his predeceásor in 1858 the terms of which were 
confirmed and ratified by the defendant in "HUS, 
The,kabuliyat contained:s clause to the following 
effect:—“If there be any demand on the Zemindari 
for any amount on account of ‘Rajaswa’ or if any 
ordéy is-passed, then I shall without any objection 
abide'by itang pay my ‘rent alongwith it.” Under 
sectien 4! of the- Cexs Act of 1460 the total 
amount of ceas payable by the Ze-indar to the 
Government was Hs ¢95 and odd while the amount: 
alinuglly payable by the putnidar tothe Zemiudar 
was.under the same section Rs. §0 and odd, The 
defendant had reguiarly paid the latter amount. 
to the Zemindar. Ina suit to recover the difference 
between the larger and the smaller sum : 

Held; (1) that aš- the provisions of section 41 
of the Cess. Act were subjeet to any special 


with the firm of . 


provisions contained in a contract between the 
parties. tld defendant as putnidar was liablo to 
pay tothe Zemindar she whole amount payable by 
the latter tothe. Government: [p W3*,col '] 

(2 thatthe. word "Hajaswa" as used in the kabuliyat. 
was wide enough to inelude any imposition or levy 
payable to the State and was, therefore, wide enough, 
in ita natural meaning in the ‘context in which it was 
found, .to-inolude cess payable under the -Cers Acts 
of IN-T and 80-.[p 988, col-2] | ; 

18 that the dispute between the parties was, one 
as to the amount of rent annually payable. within 
ihe meaning of section 1F8'of the Bengal Tenancy 
Act, and consequently & second appeal was not 
barred under that section. [p, #8, col .] 

Where there is any real ambiguity in-8 clause 
contained in a document, it is open to the Courts to. 
have regard to the conduct of parties and to the 
const: uction of the clause upon which they have acted 
during a long course of years, [p #30, col 1.] 

Apart from any question of smbiguity, the 
mere fact that the parties have acted on an erroneous 

construction’of an instrument furnishes in itself 
no reason why ihe Courts should not follow the 
general rule, that an instrument shoüld be.con. 
strued according to its natural meaning in the. 
light of the circumstances in which it was exeouted. 
[p +89, col. 1,] : 


-À "demand from. the Zeminder" ja not necessari. 
ly-the same thing as “a demand on the Zemindari.” 
But a demand from the Zemindar of. an impost, 
payakle by him as the superior landlord in respect 
of the lands- comprised in his estate is a demand 
on the Zemindari. [p. 929, col. 2.] 


Rent as defined in section 8 of the, Rengal 
Tenancy Act inclüdes cess. Therefore, where a 
dispute between the parties relates to the amount 
of cess annually payable, second: appeal is competent 
under section 162 of the Bengal Tenancy Act. 
[p. 9:9, col 2.] 


Aprenl against a deeree of the Distriet 
ovdge, Murshidabad, dated the 28th of Jaru- 
city 192 , affirming a d-cree of the Munsif, 
Seso: d Court at Berhampore, dated the 23rd 
of Jtne 1919. 


FACTS appear from the judimant. 


. Mr. UN. Sen Gupta (with him Baba 
Kihsiish Chandra Ohahrabarty, for Babu 
Probodh Kumar Das), for the Respondents, 
tock a p-el:minary objeetion.:hat no second 
ap eal lay order the provisions of sestion 
152 tibe Bergal Tenansy Act as the elaim 
was ¿nly for rupees s:xty-five and cd; 


Batu Mohendea Nath Roy (with him Baty 
Promatha Ni th Bandopaghya, fcr Babu riga 
Sankar Majumd r), for the Appe!lunt.—Tnere 
ig ro subitarce in the prelimina.y ocjestian, 
[or my Gaim is fer ceases on the basis of 9 


bg . 
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kabuliyat, ‘Under the Bengal Tenaney Act 
rent ineludes cesses. Tke present euit is 
thus one in which the emount of rent annual- 
ly payable is in dispate. Tt, therefore, comes 
within the terms cf the proviso to seetion 
153 of the Bengel Tenancy Act and the 
present appeal is perfeetly sompetent. 

As regards the merits, the deeision of 
the point in dispute depends on the sorreet 
interpretation of the terms of the 
puini kabulsyat.’ Under the terms of the 
contract the respondent undertook to pay 
anything whieh might bs payable in future 
by the Zemindar on account of Rajaswa. 
Reads | seetion 41 of the Cess Act, The pro- 
visions of this section are subject io any 
Bpecial provisions eontained in the sontrast 
between the parties. The putnidar cau 
sontract himself out of his rights under the 
section, See Gobinda, Ohandra v. Lalit Mohan 
Roy (1). The word ‘Rajaswa’ as used in the 
kabuliyai is wide enough to inelude eess pay- 
able by the Zemindar under the Oess Acts 
of 187 1 and 1880. 

Mr. U. N. Sen Gupta, for the Respond- 


ent.—The question is, was if pos- 
sible for the executant of the kabuliyat 
in 1858 to contrast anything about 


the Cess Ast before the Aet same into 
existence P Obvicusly at the time of tbe exe- 
sation of the kabuliyat nothing about eosses 
was in contemplation of the parties and 
eonsequenily no question of sontrasting out 
of the’ righta under sestion 4l of the Oess 
Act ean arise. The next question is whether 
Rajaswa can mean anything other than 
revenus, I submit not. Even if it ba 
assumed that there is some ambiguity as to 
the mening of the word as used in the 
kabuliyat, the conduct of the parties is the 
most important element to help us to arrive 
aba eorrect interpretation of the document, 
Refera to Umesh Ohundra Roy v. Surendra 
Ohandra Dutta (2). Lastiy, “a demand from the 
Zamindari" is not nesessarily the same thing 
as “a demang on thee Zemindari” within 
the meaning of the slause in the habuligat in 
dispute. . 
; Baba Mohendra Nath Roy was not called 
upon to raply. 

JUDGMENT.—The plaintiff in the gesond 
appeal is the prorrietor of a Zim ndnari, in 
the entirety of whic isthe defendant Oompany 


(1) 33 Ind. Cas, 332; 22 O, L. J. 571. 
@ 49 Ind, Oas. 8; 29 C, L. J, 6 at p. 10, : 


holds a puin? lease. The lease is evideneed 
by a kabuliyat executed by the predesessor of 
the Company in the year 1858. The terms of 
the lease were confirmed and ratified by the: 
Company by an ekrarnamah exeanted on its be. 
half on the 2nd Falgoon, 1814, (February 1908), 
by whieh the Company agreed to abide by and. -: 
conform to the terms and eonditions embodi- — 
ed in the pattah and kabulyat of the original 
putni settlement. The snit was brought - 
for the resovery of an amount alleged to- 
be due as the balanse of Road and Pablie- 
Works eesses payable for the four years 1322 
to 1395, Under sestion 41 of the Cass Act of 
1880 the total amount of the cees payable by 
the Zemindar to the Government is Ra, 95-9.6 
while the amount annually payable by the 
puinidar to the Zemindar is under the same 
sestion Rs. 80.6.3, The Company has re- 
gularly paid the latter amount to the Zəmin- 
dar ani the auit is for the balanee still dus 
if the Company ought to have paid the larger 
sum, 

It is conceded that it is Upon to the parties 
to a putni lease ‘to contract themselves 
cut of the provisions of sestion 41 of the 
Cess Ast: in other words, the provisions of 
that sestion are subjest to any speéial pro- 
vision eontained in the eontraet between the 
parties, The point at issue and the argu- 
ments advanced on either side are elearly 
and eoneisely stated by tbe liarned Judge in 
the jadgment from which this appeal is 
brought. “Ihe main question in Appeal, " 
he says, "is that of the correst interpretation 
of the terms of the putni kabulzgat. The 
kabulsyat was executed by a predecessor in- 
interest of the Uompany in favour of the 
then Zemindar ia the year 1858, that is, 
about 13 years before the passing of the 
Oess Act.” The learned Judge was raferr- 
ing to the firat Coss Act which was passed 
in 1871. He  eontinues: “The ‘elause 
relied on by the plaintiff has been trans» 
lated thus: ‘If there be any demand on 
the Zemindari for any amount oneaccount 
of Rajaswa or if any order is passed, 
then I shall withont any objestion abide 
by it and pay my rent along with it (the 
new amount that in)”. edt is eonseded 
before us that this is a substantially 
correst translation of the elaase in the 
kabuliyat, which is in Bengali. The learned 
Judge goes on,— The plaintiffs’ eontention 
ia that the annual demand of Ra, 59.9.6 
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imposed under the Ces: Aet on the 
Zomindar was the demand for a new 
amount on aceount of Rajaswa within the 
meaning of tbe above elanse, and as such 
payable in ita en irety by the puiniiar. Oa 
behalf of the defendant Company itis eson- 
tended that a demand from the Zemindar is 
not the ‘same thing as “a demand oa the 
Zemindari," that the latter term  inclades 
ell demands on the varicus subordinate 
interests somprised in the Zemindari and 
thatin its applisation to the parties in the 
present suit it must be eonfined to the demand 
that may lawfully be made by the Zismindar 
from the puinidar. It is also eontended that 
the term Rajaswa doses not sover a demand 
under the Cess Ast,” 

~The learned Judge does not hiraself ex- 
press any opinion a3 to the meaniog of the 
term ‘Rajaswa.? He agrees, however, with 
the Trial Court in ths view that the elause 
asa whole is ambiguous. Approashing the 
ease in that way the learned Judge like the 
learned Muneif has attashed great import- 
anee to the faet that for over 49 years 
the plaintiffand hia prelesessor were sontent 
to aecept from the Company and their 
predecessor the smaller amoant due under 
the provisions of seetion 41 of the Ast. I 
quite agree that if there is any real 
ambiguity in the clause as it stands in the 
kabultyat, it is open bo the Courts to have 
regard to the condust of the parties ard to 
the construstion of the elau:e upon which 
they aeted during this long conrae of years. 
Sash construetion hardly &moun's to "com 
temporanea expositio” because it does not 
go back to the creation cf the rutan! but 
relates to a state of things whieh came 
into existenee some years late: at a time 
when the terms of: tha original agreement 
might have been forgotten or overlooked. 
Nevertheless if the meaning had been doubt- 
ful, asristanee might have been sought from 
the condusj of the parties. But apart from 
any question of ambiguity, the mere fact 
that the parties have acted on an erronsons 
eonstrustion of an instrument furnished in 
itself no reason why the Courts should not 
follow the general ‘rule, that an instrument 
should be construed assording to iba ratural 
meaning in the light of the aireumstauces 
in which it was exesoted. It is not suggest- 
ed that the Company haa acquired a right by 
limitation, or by anything in the nature. of 


binding agreement to pay cess at the lower 
figura. 

The question then is whether thereis any 

real ambiguity in this elauso and it turns 
in the main on the import of the word 
Rajaswa'. The Muneif says: “Taking it 
literally it has the wida sense of anything 
parable to the King, although it is eom- 
monly used in the sense of rent or revenue 
payable,” In my opinion— and I understand 
my learned brother is of the same opinion— 
the word Rajaswa as used in the document 
ia wide enough to inelude any imposition 
or levy payable to ‘he Siate and is, there- 
fore, wide erough in its natural meaning in 
the sontext in which it is found to include 
eess payable under the Cess Acts of 1871 ard 
1880, It must be borne in mind that the 
puint tenure held by the Company extends 
to the whole of the estate in respest of 
which revenue and eeszes are payable by the 
Zemindar to the Colleetor on behalf of the 
Government. It may well. have been the 
intention of the parties that the putnidar 
should relieve the Zemindar of all additional 
burden in the nature of a tax imposed on 
the estate as such. 
' As to the eoniention that “a demand from 
the Zemindar” is not neeessarily the same 
thing as “a demand on the Z«mindari" 
within the meaning of the clanse in dis- 
pute, that is no dcubt true, but not in a 
relevant sanse. Ineome tax, for instance, 
might be a demand from the Zemindar, 
but not ademand on the Zamindari, On the 
other hand, a demand from the Zemindar of 
an impost payable by him as the superior 
landlord inrespest of the lands comprised 
in bis e*tate is, asit seems fo me, a demand 
on the Ziemindari. 

It follows that, in my opinion, the Com. 
pany, as putnidar, is liable to pay to the 
Zemindar the whole amount payable by the 
latter to the Collector. That seems to me 
to bs the meaning of the clause and I can 
see no reason why we should nobgive effect 
to tbat meaning. 

I shonld add that the preliminary objee. 
tion suggested rather than argued that no 
sesond appeal lay in tais case under the 
provisions of sestion 153 of the Bengal Ten- 
ancy Aot is eonsiuded by the terms of the 
gestion and by authority. ‘Rent as defined 
in the Bengal Tenaney Act ineludes cess and 
the dispute between the parties to this suit is, 
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therefore, a dispute as to amcunt of rent 
antally payable, l ; 
` Tte result is thet, in my opinion, this 
appeal suscecde, The jn gment aud deo-ee 
of the Com t below shonld be sete side and the 
ruit should be deerced with eosta tbroughout. 
B, N. 
Decree art aside, 


NAGPUR JUDICIAL COMMISSION ER'S 
. OOURT, 
Mı: cgLLANEOUS Oivin Appeat No, 37 
oF 991. 
AÁbguat £9, 192, 
|. Present ;—Mr, Ko vnl, A. J. C. 
RAM SINGH RAJPUT— DiFenoant— 
APPELLANT 
veravg 
MURTIBAT— "r4 #TIFE— Reseo-pert. | 
Probate and Administration Act (V of ‘8%'), as. 67, 
Hya. Probate, grant of—Additional District Judge 
acting as District Judge, powers of — Probate application 
— Verification, whether essential——Wsli, emecutor not 
appointed wnder— Probate grant of—Lettera of Admin. 
is tration, 

“Under the Probate and Administration Act there 
can be no District Delegate except by appointment 
by à High Court: an Additional District Judge, in the 
absence of such appointment, cannot act as a Distriot 
Delegate and grant Probates ina contentious case. 
But when,he.is exercising powers as a District Judge 
ha can grant Probate or Letters of Administration in, 
all cases whether there is contention or not. [p. 940, 


col 2; p. 941, col. 1 ] f 

The provision ahout the verification of an appli, 
cation for Probate, by an attesting witness is direo- 
tory: and. not mandatory and an omission of the 
verification.is not fatal to the Probate proceedings. 


(p. *4 , col 3.1 . 
If no exeéutor isappointed under a Will, Probate 


should not be granted but only letters of Adminis. 
tration with, the Will,&nnexed as provided in 


seotion 77. [p. 941, col. 1. i 
Appeal against the decision of theAdditional 
Distriet Judge, Obbirdwara, da'ed 9th 
Sertember 1921, in Miscellaveoug Judicial 
Cree No. 38 of 1919. 
Mr 4. V. Wazalwar, for the Appellant. 
Mr. M Gupta, for the Respondert. 
JUDGMENT.— Tielower out has granted 
Probate to Murtitsi, the ri spordert, in reepest 
c£ Will of his immoveable properéy exe«uted 
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by one Tekshand, a petition writer of 
Chhindwara. It has also beld an oral Will 
by T-kehand in respset of his moveabls 
property in favour of Murtibai proved and 
desided that she kag a right to obtain the 
moveablea left her undar thas Will. Tae 
a cpsilant Ra n«i :g* had oo-03-d the apalies- 
tion. He objested that the application wax 
not in proper form, rot beirg subseribed' 
by the sppellant’s Plesder or verified by the 
attesting witness. He denied that the 
written Will was exeeuted by tha deceased 
while in his proper sense» and sourd gata 
of health end mind. The oral Will waa 
und-rstood hy tha parties to have been 
denied, though there is no express denial 
on the resord. The appellant alleged that 
ha was the illegitimate son of Tekchard who, 
though a Vaishya, had become degraded to 
a Sudra and tha: he wa« eniitled to suecacd. 
to Te kshand’s property. Later on he pleaded 
that Tekeband’s mother was a Sudra anc, 
therefore, Tekcband was of that aste. He 
himself applisd for Letters of Administration 
in retpset of the immovanble property cf 
Tek:hand. Murtibai denied that the appel. 
lant was the illegitimate son of T+ kchaud 
or ttat Tekehand wes a Sudra, The lower 
Court has held the corsl and written Wills 
proved. It has found that the appellant; 
is no; the illegitimate son of Tekchand and 
that l'eksband was not a Sadra, F 
The first objestion urged in appeal is 
thatthsre was no special prayer fir Probate 
of tke written Will, The applisation .ia 
artietically wordsd bat it is cfaar that 
Martibai sought Proba e of tha Will with: 
respect t> the immoveable property. Th». 
sasond of the first sat of is3uea rafara to the 
written Will. l ANE. 
It is next argued that tho additional 
District Jodge had no ju-isdictiop, as being 
a Dstrist Deezata ha hai no power t3 
grant Probate or Lettera of Administration in 
contentions cies, Tais contentjpn is based 
upon tha premisa tbat a: a Distrist Judge 
or a District Delegate salons ean grant 
Probate, the Additional District Judge who 
is not a District Judgq must have been 
exersising powers a3 $ District Delegate. 
Tbere san be no Distriet Dalegate exsept by 
appointment by the High Oourt, and ii is 
not shown that the Additional District 
Judge was appointed, ensh, Ho was exorsis- 
ing powers asa District Judge and could 
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grant Probate or Lettera of Administration 
in all cases whether there was contention or 
not. 

It is next asa kendo that the petition 
was not verified by an attesting witress 
aa required by sestion 67 of the  Probats 
and Administration Ast. No authority is 
sited to show that the proseedinga of the 
lower Oourt are invalidated by this omiss‘on, 
The seetion requires such verifisstiou if the 
witness is prosurable. This showa that 
the provision is direstory and not mandatory 
and the omission san ba cured. If the matter 
had been pressed the omission sould have 
bsen supplied by taking the witnesse’s attesta» 
tion on the Will. I do not consider the omis- 
sion a fatel one. 

It is next raid that the appl'eation does 
not mention that the petitioner ia apoointed 
the exeentor and that Mu-tibai is not appoiat- 
ed exeoeutor by the Will This is true. 
The lower Court should not have granted 
Probate but only Letters of Administration 
e the Will annexed as provided in seetion 

It ia urged that the exeontion of the o-al 
Will bas not baen proved. The evidense to 
prove this Will is not of the very best kind 
but as far as it goes it proves that Tekohand 
wished to give his moveab!es after hia 
death to Murtibai, I see no reason to 
distrust Ramji (A. W. No, 1) and 
Sheikh Miya (A. W No. 2) who desoze to 
this fact. Sheikh Miya states that Tekchand 
repeated his wishes more than orce, tre last 
time being a month or a month and a half 
before his death. A. W. No. 1 has said that 
the disposition was made six months before 
Tekohand's death aud that Sheikh Miya was 
then present, it is possible that Sheikh 
- Miya has got mixed up abont the dates and 
that there ig no real diserepanoy between 
the two witnérses as regards the date. The 
Judge ef the lower Court before whom the 
witnesses were eross.examined has believed 
them and I see no reasea to differ from 
bim. è 
An regards the written Will ib is not 
now disputed that Tekesand exeeutsd it, 
but.it. is contended that it is not proved 
that he was of, sognd disposing mind at 
the time. It istfae Martibai'a witness ND, 
9, Obunnilal], in ero:s-eximination says that 
the brain of Tekonand was deraugos, that 
be omld not identify persons on the date 
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of the Will and that he was scareely abie 
to hold the pan. Bus it sseas to mə that 
the witness hail eatered the box detarminad 
to go against Martibs', and i5 appears to 
have been sattled beforehand that statements 
alverae tober should hava the appaaranca 
of having bean extrasted from him against 
his Wllin his oross-examination. The 
witne:s has himself in his signatura on 
the Will stated io Bnglish that the 
exesutant had signed before himin good 
health. The man is a bit of a madical 
practitioasr and if his evidance in Uour} 
is true he deliberately aided a false stata- 
ment to his signature on the Will. Narayanrao 
(A. W. No, 4) in Rimsingh’s ease is another 
attesting witness. He, too, like Ohunnilal, 
though ia a lesser degree, attempts to 
damaza Murtibii’s sass in bis sross-oxamina- 
fion, Th: witness also has said in his 
signature that Tekehaod signed the Will 
before him in possession of his senses, 
Witness Waman Kondu Phatak,a medical 
prastitionor who was examined by Rimsingh, 
attended  Tekshand in the illness whieh 
ended in hia death. He states that 
he was suffering from — irflienzi and 
pneumonia from the 3rd to the 9th Ostobor 
1918 when he died ani was under his 
treatment all along. Acsording to him 


-Tekshand was alright up. to the 5:h Ostobor 


and was talking with him — O1 tha night 
of the 5th Ostobsr brain symptoms set in. 
F:om tne 231d tothe 5:h he wasqaite in 
his sans.s and his miad anl brain wera 
goad. The witness produead his preseription 
to show that if contaiasd n3 madicing for 
the brain till the 65h, I prefer this witnssa’s 
evidenee aad the statemanta of Jhuunilil 
and Narayaorao in thair sigaatares on tie 
Will to the atatamants of tha two pors3ng 
last mantioned as witneszes. There is also 
no reason £3 disbelieva Mohanlal, the ssribo 
who stabas that the testator dictated the 
contents of the Will and was oonssious and 
ina state of mind and health to understand 
what he was doing, I holi that i£ has basan 
provad that Tekchand ‘was of aotnd disposing 
mind when he exesutei the Will. 

The list point urgad i: that ib ahold 
have bean held thit Takeisnd was a 
Sadra. I; issail that ths evidancs of A. W. 
No 4 Tamiabai, A, W. No, 3 Glicam aad 
N. A. W. No, 1 Noshershan proves that Tok- 
shaad’s mother was a Sadra, l'hamigosi vorg 


"Probate and Administration Ast, 


649 


easually states that Tekshand's mother waa 


an Abiran. -She is noi sorrobora:ed on the 
point. Witners Gadiram states that Tek- 
ehand’s father was a Bania ani his mother 
wai of a different easte, Nosherkhan states 
that he does not know what easte Teksband's 
mother belonged to but that she was of 
a different caste Neithsr of the two wit- 
nesses last mentioned state that Tekshand’s 
mother wasa Sadra. This evidenase i3 wholly 
insufficient to prove that Tekehand himeelf 
wasa Sudra. Ramsingh is, therefore, not the 
heir of Tekchand, 

“The Probate is caaeelled. Ths exe i: 
remanded to the District Judge to graut 
Letters of Administration with the Will 
annexed as provided by s:clicn 77 of the 
As the 
appeal has for all practical purposss failed 


‘the appellant will pay the respondent's costs 


: and bear his own.  Pleader's fee Rs, 50, 
1 G. R, D 
Appeal dism`ssed, 
PATNA HIGH COURT. 
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Civit Reviaron No. 134 or 1922. 
June 6, 1922, 
Present :— Mr. Justice Ooutis and 
Mr. dustiae Adami. 
BASDEO NARAIN SINGH AND OTHERS — 
DrrENDAN18— PRETITIORERS 
toraus 

HARAKH NARAIN SINGH anp OTHERS-— 


PuAINTsFRs—Opposite PARTY, 

Civil Procedure Code (Act V of 1808), O, IX, r, 8— 
Plaintiff appearing qwhen case first called for hearing— 
Adjournment for short while— Plaintif not appearing 
when case again taken wp—Dismissal of 8utt— Law, 
applicable, > 


Where on B date of hgaring the plaintiff and his 


- Pleader both” appear and ask for a little time which 


is granted but failto put in appearance when the 
case is again taken upon the same date, and the 
guit is dismissed, the dismissal is one under O 

IX, r. 8 of the ‘Code of Civil Procedure, ie 


d being no appearance on behalf of the plaintiff, 


Lalji Sahu v. Lachmi Narain Singh, 47 Ind. Oas. 27; 
8 P, L. J. 366 and Ramdhan Tewurt v. Bishun Pragash 
Narain Singh, 54 Ind, Cas, 716; 5 P, L, J, 17; 1 P. L. 
T, 156, followed: 
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Civil Revision. 
Mr. Mahabir Prasad, for the Petitioners. 
Mr. Shtveshwar Dayal, for the Opposite 


Party. 
JUDGMENT. 

Courts, J.— The fac's of this ease short'y 
are that oa the date fixe] for hearing the 
plaintiff and his Fl-ader were present in 
Court and an apolisation was filed for time. 
This was rajasted whereupon the Plaader ` 
who was the janior Plaader saying that hs 
hai no ius:rusiions asked for time to go 
and ceonsul& bis sanior. The Court granted 
half an hours timo and again took up the 
ease, Noone appsars to have bean present 
and the auit was dismiased. Sabseqisatly 
an application for restoratioa under O. IX, 
r. 9 was mada and rejected. An appeal 
was preferred to the Subardiaate Juiga and 


the application allowed and ths suit 
restored. . 
This &pplieilioa in revision has bssn 


made by the defendant and the contention is 
that the dismissal was not under. O, IX, 
r. 8. The question for  de»ision is 
whether inthe eireumstanees there was an 
appearance of the plaintiff or not. Similar 
cases to tha present case desided in this 
Court are the cases of Dali Sahu v. Lachmi 
Narain Singh (1) and Ramdhan Tewari 
v, Bishun  Pragash Nara:n Singh (2) - 
in whish it was held that the 
plaintiff had not appeared. The present 
easa is on all fours with the above 
decisions and the spplisaticn is dismissed 
with eosts. 

Hearing fee two gold mohurs, 

ae J.—]1 agree, 

Application dismissed. 


d) ay Ind. ud e P. L. J. bos 





MADRAS HIGH OOURT. 
APPEAL .Garnst ORDER No. 24 or 1921, 
Decemb:r 6, 1921. 

Fresent :—Juatice Sir William Ayling, KT., 
and Mr. Justice Venkatasubba Hao. 
DAKOJU SUBBARAYUDU— 
APrELLANT 
t 6r 

MUSTI RAMA DASU-—HzsPOxXDE*T, 
Civil Procedure Code (Act V of 1968), O, XXII, rr. 
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: 8, 10— Preliminary decree in morigage-suit — Death. oj 


decree-holder— Application ta bring representative on 
Li a . kd ét . 3 ` . 
record — Limitation — ‘Right to sue," meaning of. 


Where after obtaining a preliminary decree in a 
mortgage-suit, the plaintiff dies, an application to 
.bring his legal representatives on to the record 
‘must be made within the - period prescribed by sub- 
r. (I? of r. 8 of O. XXII of the Civil Procedure 
Code, otherwise the suit willabate under sub-r. (2) 
of that rale. , Such a case does not fall within 
the -purview of r, 10 of that Order. 

Bhugwan Das Khettry v. Nilkanta Ganguli, 9 O. W. 
N. 171, explained, and distinguished. 

The right to sue mentioned in sub.r, (1) iu- 
. oludes the right to proceed with the suit until the 
latter terminates, and, in a mortgage-snit the right 
to sue includes the. right to obtain a final decree 
after thexpassing of a preliminary decree. 


, Appeal against an order of the Court of 

the Subordinatà Judge, Cosanada, dated 
28rd February 192), in Appeal Suit No, 37 
of 1919, preferred againstan order of the 
Principal District Munsif, Cosanade, in 
Execution Appeal No, 1528 of 1919. 


FAOTS appear from the judgment, 

Mr, 0O. Rama Rao, for the Appellant.—The 
suit abated when no applisation was made 
by petitioner to bring hims:lf on record 
,.Within . the time allowed. 


nearly threeyears after the passing of the 
preliminary deeree., The 
means the right to eontinue the suit, ` In 
this ease petitioner must have applied 
for a final deeree within time. 

Mr, GQ. Lahshmánna, for the Respondent, 
relied on Bhugwan Das Khetiry v. Nilkania 
Ganguli (1) for the position that the appli- 
eation was net barred. 

.JUDGMBENT,-—1n this snit one Yenkamma 
sued on a mortgage and obtained a pre- 
liminary. decree. Sabsequant.to this she 
died on 28th April 1916 leaving a Will. by 
whieh the present  petilionsr claims to 
be entitled to sueseed b». her interests in tha 
mortgage. The preliminary decree was 
-passed on 50th Marsh 1916 and the period 
for redemption expired on 3.th - July 1916, 
No action wes taken by the petitioner till 
26th Mareh 1919 when he filed the present 
petition asking to be brought on reeord aa 
the legal representative of Venkamma and 
to be given a final dearee. 
whether the applisation oan ba dismissed as 
time: barred. 

(1) 90, W. N, 171. 
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The Distries Munsif held that it should 
be on the ground that tha suit has abated 
un'e: O. XXII, r. 3. The Subordinate 
Judge, on appeal, held that r, 10 of tha 
same Order applied and that the npplieation 
was not time barred. In our opinion, the 
District Munsif is right and the - ubordinate 
Judge is wrong. R, 10 of O. XXII ad. 
mittedly only applies to cees which do not 
fall under the preceding rules of the same 
Order and the matter, therefore, turns on 
whether the ease falla under r. 3. This 
rule runs as follows (omitting superflaoua 
words): “Where a sole plaintiff dies and the 
right to sue survives, the Court, on an 
application made in that behalf, shall cause 
the legal representative of the deceased 
plaintiff to be made a party and shall proceed 
with the suit, Where within the. time 
limited by law no application is made under 
gub-r. (1) the suit shall abate...” Itseems to 
us that every one of these worda applids to the 
present ease, The plaintiff died a'ter obtain- 


“inga preliminary deeres and the respondent 


must scntend that the right to aus survived to 
him ; otherwise he has no locus standt in the 
matter at all. The right to sue, obviously 
from the terms of the rule, ineludes the 
right to proceed with the. suit until the 
latter terminates, and, in the sasa of a 
mortgage guit, where a preliminary deerea 
and a final deeree are both necessary the 
right to sue must inelude the right to obtain 
a final deeree after the passing of a pre- 
liminary decree. ` Tho sase, therefore, elearly 
falls within the purview of the section, and 
as the plaintiff admittedly did not apply to 
be made a party as provided in sub-r, (1) 
within the time allowed, the suit must 
(3) ‘held ta. have abated under subr, 
2). 


We have been referred on respondent's 
behalf to the judgment in Bhugwan Das 
Khetiry v, Nilkanta Gangule (1). Tho facts 
of the case are distinguishabie in that there 
a fineldécree had been passed and we need 
only say that, if any of the remarks in tha 
judgment wereintended to conflict with tha 
view of the applicability of the rules which 
we have just enunelated, we must respecte 
fully dissent from them. 


We must, therefore, set aside the order of 
the Subordinate Judge and direet the 
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dismissal of the applieation with eos‘s 
throughout. 
W. C. A. 


Order set aside. 


PATNA HIGH COURT. 
MiscELLANEUUS Ciyin Arrear No. 146 
cr 1:21. 
May 2, 1922. 

Present i—Justioa Sir Jwala Prasad, KT», 
ond Juetiee Sir John Boeknill, K1. 
LAOBMAN LAL PATHAK — DzossE- 
Ho.tper— APPELLANT 

l , versus 
BALDEO LLL THATHWARI— 
— JUDEMENT Dt 8-OR——RESPOs DENT. ' 


Civil Procedure Code (Act V of WOS), s. 60 (f;— 
Jatri Bahis of Gayawal—Attachment and sale, 


The Jatri Bahis of a Gayawal merely contain 
entries as, to the names and addresses of the pilgrims 
-who deal with him and can be used only by him in 
order to, perform ‘personal service to them As such, 
they come'well within the provisions ‘of section 60 
(f) of-the’ Civil Procedure Code as property not 
capable of attachment or sale in execution of a 


decree. 
The Jatri Bahis are the stock-in-trade ard apper- 


tain to the Gaddi of a Gayawal and may be heritable 
‘but are not attachable or saleable for- that: rearon. 

The: mere fact thatthey possess a market-value 

does nob necessarily mean that they are saleable. 


Lachman Lal Pathak v, Baldeo Lal Thathwari, 42 
Ind, Cas. 478 2 P.L, 5.705; 5 P.L, W, 186; .4918) 
Pat, tD, followed,. ME 
`. Appeal against an order of the District 
Judge, Gaya. 

Mr. Katlospat?, for the Appellant. 

Mr, Bortbhusan-Mukherjee, for the Respond 


ent, 
. JUDGMENT. | 

JwALA PRABAD, J.—There does not seem 
to beany substance in this appeal. The 
Jatrí -Bahis of the judgment-debtor are evi- 
dently nat saleable, They contain merely 
entries s3 to the names and addresses of 
the. pilgrims who deal with the judgment. 
debtor and as euch they san be vsed only 
by him in erder to perform personal ger vise 
to the pilgrime, The entries in the bocks 


also enable tbe judgment debtor to claim 
tbat the pilerims mentioned therein or tbeir 
fami'y members and relations should utilise 
the servisa of tbe judgment-debtor while 
visiting Gaya cn religious pilgrimage, . There- 
fore, there books embody the right or elaim 
of the judgment-debtor of personal service. 
Beyond that the book is of no use,and asa 
record ofthe elaims of personal service-they 
seem to come well within elause (f)-cf see- 
tion 60 as property not eapable of attashment 
or sale in execution-of a decree. These 
books sre, no doubt, as held in-.the ease 
between the parties in Leachman Lal Pathak 
v. Baldeo Lal Thathwart (1), stock-in trade 
and appertain to the gaddi of the Gayawal 
judgment-debtor who earries on ‘the ofise 
or business of a Gayawa), namely, priest 
to the pilgrims who visit Gaya on pilgrimage. 
The sontention of the learned .Vakil on 
behalf of the appellant that, as these books 
have been held in the aforesáid ease between 
the parties as valuable assets and as such 
heritable, they must be deemed to be attaeh- 
able.elso. I do not think there ig ary 
force in this eontention, The, priestly .offiee 
may ba and is generally heritable, but is 
not saleable or attashable for that reason. 
. Then it is contended that these partieular 
books have got marketable prise. and it is 
s'rongly urged that the fach--that the 
decree-holder-appellant is willing to pay 
fancy price for them, they must be held. to 
be saleable in the present oise. - That 
obviously is no criterion to dete: mine-whe- 
ther a partisular artielo is saleable or not. 
ln the present oase-i¢ is certainly not, for 
behind tbis anxiety. {o purehare the Bakis 
there is the previons litigation between the 
same parties in which these books along 
with tha Gayawali Godd? in question were 
elaimed by the deeree-holder as well as by 
tbe.. jade ment-debtor. ` The deeree-holder 
was not givon the Bahis and now he wants 
to seize. the Bahis in execütion of his decree 
in order to deprive the juda mont. debtor of 
hia right of enjoying the beneSt of ghe office 
by means of these books. : 
Agreeing with the views of the Court balow 
I- dismiss the appeal with costs, ^ ` - 
BUCKNELL, J.—l agree, V 


N. K. 
l Apneal dismésse ?, 
(1) 42 Ind. Cas. 478; 2 P. L. J; 105; 8 P? L. W. 185; 
(1918) Pat 60, 4 
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PATNA BIGH COURT. 
7 SPECIAL BENCH. 
Government Aperau No 4 or 1922, 

- , August 3, 1922., 

Present -—Justios Sir S. M. Mu'lick, Kr., 

, Mr, Justiae Onutta and Mr, Justice Das. 

. EMPEROR—Arr£zLLAST 
A | versus un l 
Dr. ABDUL, HAMID —Accesgp— 

ma. . RESPONDENT. - 

Police Act {F of 1861), ss, 30, 80A, 82, scope of 
—Penal Code (Act XLV of 188CJ, 8 145, conviction 
under—Essentiala ~General notification prohibiting pro- 
cession without lícense— Notification by Ewecutive Aus 
thority, whether law — "Resistance", meaning of — Power 
to prohibit procession whether incident to power to re- 
gülate —Power of Police to prohibit protession- Rule and 
eRactment, difference between —" Law," meaning of— 


r 


~ 


. "Execution of law," meaning of -Offence created by 


Statute—Indictment under general law. 


' Seotion 804 of the Police Act only applies where 
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Per Das, J.—Section 30 of the Police Aot does not 
prohibit the common rights of a subject to form a 
procession on a public road or in a public street or a 
thoroughfare, [p. 949, col 2.) 

A power to.prohibit a procession is not incident 
to.a power to regulate. The power of licensing is a 
power to regulate not a power to prohibit, [p. 961, 
col 2. : 

Rossi v. Edinburgh Corporation, 1905! A. C. 21, 01 


. L, 7.0668 and Toronto (Municipal Corporation of the 


there isa: violation of the conditions of a license: 


granted under section 30- 8' of the Act, not where 
& pocas is formed without license.  [p. 948, 
col, 2. 

"Per Mullick and Coutts, J.—In order to secure the 
conviction of an accused under section 145 of the 
Indian Penal Code. some formal evidence should . be 
given to prove acommon object to resist the execution 
of an order promulgated by a lawful authority, and 
the accused should be given an opportunity of 
rheeting the case inthe Trial Court [p. 947, col. ?.] 


“The words of section 80 of the Police Act are 


sufficiently general to enable a Superintendent of' 


-Police to issue a general notification containing a 
prohibition, without any limit of time, against con-. 


yening or collecting assemblies or directing or pro- 
moting processions without a license and’ any person‘ 
contravening the terms:of such notice is punishable’ 


ngider section 82 of the Act. A person is free to 


join an asgembly or a procession, which has already 
been collected, if he has no notice that the convener 
or promoter has omitted to take out a license but if, 
after becoming aware of this fact, he ‘persists -in 
remaining with the assembly or procession he will 
be‘sajd to share. the common vbject of such .. person 
to resist the execution 
2; p. 9 d, col. 1.] i . 
When & enotification is issued by an Executive 
Authórity ih exercise of a power conferred by Statute, 
that notification is as much a part of-the law as if 
it-had “been. incorporated within the body of the 
Statute at thetime of its enactment, .A notification, 
issued in compliance with section 80 of the Police 
‘Act, isa law and certainly a legal process, It is 
immaterial if thé wording of the notification is not 
in the exact. language of the section so long as there 
is, on the whole, a substangial. compliance and the 
mblio. arein no error dr doubt as to its purport. 
p. 947, cols. 1 &2] ^7 < 
Resistance connotes some ovért act; mere worda 
Without any intention of carrying them into effect, 
“not suffüloient to prove an intention to resist, 
[p. 947, col. 1.] : 


6 — 


of the notification [p. 946, col, 


City of) v. Virgo, (1898) A. O, 88; 66 L, J. P. O. 4; 78 
L. T. 449, referred to. 

Under seotions 80 and 804 of the Police Aot, the 
Police have no power to prohibit a procession where 
the persons directing and promoting such procession 
decline to apply for a license, although there is such 
power where such persons take out a license and 
violate its conditions Butthe Police have no power to 
issue an order to have operation for a certain period, 
each case must be dealt with as it arises and. discre. 
tion must be exercised by a District Magistrate on 
each occasion. [p. 95", col 2 ] 

‘There is no difference between a rule and an 
enactment where thers is a provision in the enact. 
ment that the rules shall be of: the same effect as 
if they were contained in the Act: there is a wide 
difference between the two when there is no such 
provision. An order issued by a Superintendent of 
Police, under section 36 of the Police Act, cannot he ' 
regarded as law as there is no provision in the Act 
giving to such order the same effect as if it were 
contained inthe Aot. [p 95!, col. 1.) 

“Law” means something which is enforceable and 
not capable of being rejected by a Court ag 
unreasonable or repugnant to the law of the land. 
Rules, regulations and bye-laws, which cannot be 
canvassed in a Court of Law on any ground, have the 
character of law and are in fact law. [p 960, col | ] 

"Execution of the law" means énforcing it, and to 
be lawful it must follow the procedure laid down in 
an Act [p $5, col. 1] : i 

Resistance on the part of a person forming a 
procession must not be to the law but to the execu.“ 
tion of thelaw. It means something more than 
non-submission and consists of an overt act showing 
an intention to make opposition to the execution of 
the law. (p. 955, col. 2.) - 

Queen-Empress v. Alibhas, Rat. Un Cr. Cas, 412 
and Queen-Empress v. Husain, 16 B. 664; 8 Ind, 
Deo. iN. s.) 88%, referred to,  . 

. A person cannot be convicted under the . Penal 
Code for an offence under the Police Act. Where a 
Statute creates a new offence which is not an offenca 
at “ommon Law and imposes a penalty in respeot of 
such offence, a person committing such offence oan 
only be proceeded against under the Statute which 
creates the offence and cannot be indicted under the 
general law. [p. 956, col. 2; D. 957, col. 2.] 


Reg. v. Hall, (1891) 1 Q. B. 747, 60 L. J M. O. 124, 
61 L. T, 884; 17 Oox O. O. 278, Saunders v. Holborn 
District Board of Works, (1896) 1 Q. B. 64; 64 L, J. Q. 
B. 05:5 RB. 265; 71 L.T. 515,48 W H.26-69J. P, 


463 and Clegg, Parkinson & Co. v. Early Gas Qo., (1890) 
1 0. B. 692; 66 L. a. Q. ‘a 4389; 44 W. R. 608, referred 
to. . 


Appeal by the Lcoal Government under 
section 417 of the Oriminal Procedure Code 


046 INDIAN 


EMPEROR V, ABDUL BiMID, 
against an order of acquittal’ passed on 


appeal, by Mr. Foster, Judicial Commissioner,- 


Chota Nagpur, Betting aside tha eonvietion 
under seetion 145; Indian Penal Ocd-, ard 
pubstitutiog, therefor conviction under sestion 
32 of the’ Polisa Aci. 

Mr, H. E. Nandheolyar, Assistant Govern- 
mebt Advóoate; for the Appellant, 

Messrs; Athar Humain and Désa'4 Prasad 
sae for the Respondent. 


JUDGMENT. 

, MOLLICK, J. —This is an appeal preferred 
by. the Lceal Government against the acquit- 
tal of Sheikh Abdul Hamid. who was sen- 
terced by the Deputy Magistrate of Palamau 
tó 6 monthe’ rigotous imprisoniient fcr an 
cffenae under sestion 145, {ridian Penal Code, 
bnt was acquitted on appeal by the Judicial 
Commissioner of Chota Nagpur. The learned 
Judge ret aside the eonviction andor section 
145, Indian Penal Code, but sentensed the 
Rosused toa fine of Ra 1 for an offence 
under section 32 read with cection 30A of 
thé Indian Police Ast. It is admitted that 
the karred Judicial Commissioner has 
miseorceived the facts and that testion 30A 
bas no applicdtion {o this ease. There is 
no question here of thé --dicobisdience of the 
conditions of any license issued by the Super- 
inter deut of Police. 

. What sppesrs to kaya happered is this, 
On tte 3rd January 1922 the Offisiating 
Seperiutendent of Police issued à notiee in the 
following terms :— 

“Notice under gestion 30 of Aet V of 
1881. 

* In pursuance of the powérs vested under 
sestion 30 of Aet V of 1861, I do heréby probi- 
bit avy prosessions, associations cr arsemblies 
etarted’or formed by: any, petson or avy alas of 
persons within: the Munieipal abd Utiion area 
of this District (Palaman) other than under 
license granted by mr, for a period of 
three mionths,88 I eonsider such , prohibition 
to ‘Ke necesgary for the preservation of the 
public safety " : 

- That noties ‘was doly served by prosla- 
mation end beat of drum, but on the 2156 
of January some 250 réreons formed a pro- 
cégeion ‘through one of thé ‘streets cf IDaltcn. 
padi , which ‘is the best quarters of the 
Palaman Distrisf, -cerrying flsgs ard singing 
ecoge in dim cgard "of the order of the Super. 
intencent, A " Snb-In&pestor of Polise 
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directed the crowd to disperse and npon 
refusal to dn so he arrested 2%-persons of 
whem the assused was one. 

Tbe Deputy Magistrate, who tried the 
ense, framed a sharge under section 145, 
Indian Penal Code, but did not set ont the 
common objgst of the unlawful assembly 
of which the accused was alleged to be a 
member. 

The learned Assistant Government Advo- 
sate who appsara’ on behalf of the Crown 
contends that; notwithstanding this omieston,. 
the aosused bad full notiee at the trial of 
the eommon object upon whieh the eharge 
was based and that the facts proved estab. 
lished a elear ease under sestion 145, Indian. 
Penal Code. He sontends that the sommon 
object was to resist the execution of a law 
or legal process whieh is one of the eommon 
objests erumerated in sestion 141, Indian 
Peral Code. Now, section 30 of the Poi ee 
Ast, though not very happily worded, appeara 
to mean. this.. The Eüpsriutendent of 
Police has to be satisfied that an assembly 
or a procession is,in the judgment of the 
District Magistrate, likely to caussa breach 
of the pease. Hemay then issue a noties 
upcn the person convening or eollecting the 
assembly or direeting or promoting the pro- 
cession to apply for a license. : 

Itis.contended that the Superintendent is 
nol authorieed to iseuea general order bnt 
must sall upon the convenor or-promoter of 
the assembly or prosession to take out a 
license for eash oscasion. In my opinion, 
the words are sufficiently goneral to enable 
the Superintendent to issue a generel noti- 
fieation sontaining a prohibition asgsinst 
convening or sollecting sesemblies or direct- 
ing or promoting processions without <a 
license. The terme of the seetion are also 
wide enough to cover a prohibition without 
any limit of time, If the person’or persons 
against whom the not’oa ia directed eonvenes 
or sollests sn assembly or promotes:or :direots 
a procession without license, beor they will 
be punishable under sestion 32 of the Ast, 

here is nothing in the Aet whieh renders 
a person liable to” punisk ment - ‘for joining 
an assembly or prosesriqn whieh has already 
been eonvered or eolleced ‘if he bas no 
potios that the conyenor or promoter hag 
omitted to take outa lisense.; bus if, after 
beecthing ‘aware 'that the person‘whcse duty 
it was to take out a license has failed to 
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_do s^, he parsista in remaining with the 
assembly or prosession then it may, I think, 
be said that he shares the common objest of 
sush person to ‘resist the exsortion of His 
Superintendent'a order, 

Tn the present case the ósidenes shows 
that theacensed -Abdnl Hamid joined the 
prosession after it had been dirested to dis- 
perse; there‘is no eviderce that he was 

` aware that any breash of the notifieation 
had been sominitted-; but if it sould hava 
been shown. that be aud four others of the 
as*embly or procession were acting together 
with the common cbjest that the person who 
had convened or eolleeted the assembly, or 
directed or. promoted the procession, should 
resist. the exesution of the Superintendent's 
order, then, [ ' think, he would have cme 
under the operation of section 141, Indian 

Penal Code. fn my opinion this asveet of 
theease was not presented to tbe Daputy 
Magistrate “at the trial and we eannof, 
under the' circomatasees, eonviet upon the 
evidense on the resord, 

But apart from this defect in the evidense 
three objections haee bsen taken to theappli- 
cation of section 141,° Indian Penal Code, 
which eall for notice, 

The first objestion is that resistanes im- 
plies something more than diacb»diencs and 
that a mere intention to disobey will not 
sufise. I agrea that rasistanca eonnotes 
sima overt act and that mere words, when 
there isno intention of carrying them: iato 
effec’, will not be sufficient to prove an in- 
tention to resist; bat in the present easa 
the condust of the moband their refusa! to 
di8perre at the eommand of the Polise cleaxly 
constitute overt aets and establish a com- 
mou objest to resist tha orders within the 
meaning of elause (2) of section 141, Indian 
Penal Oode. 

‘The next objestion ir, that the order of the 
Superin‘andent of Poliea sannat be called a 
law ‘or legal prosess, The reply is tbat 
when 2 notifisation is issued by an exeeutive 
duthority $n exereise of a power conferred 
by Statute, that notification ig as much 4 
part of the Jaw as if it had bean incor- 
porated within the body of the Statuto at 
the time of its enactment. ‘The eom mand 
is in every respaet a eommand by the appro- 
priate legislativa authority. In the present 
case if the notification was :in oomplianos 
with sestion 30 of the Poliee Aet, then, in 
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my opinion, it was a law and certainly a legal 
proeess, 

This leads mo iB the third objection which 
is that tha notification did not comply with 
section 30 of the Polios Ast. In my judg- 
ment, although the wording of the notifica- 
tion did not follow. the exaet langaage of 
alsuna (!) of gestion 30, there was on the 
wh-lea substantial gêr bli hae and the pub- 
lic of Daltonganj ware in no error or doubt 
as to ifs purport, 

Tn these cireumstaness I do not doubt that 
the accused might have been convicted under 
section 145, Indian Penal Code, if suffisient 
evidenee had been given to prove à common 
object to resist the execution of the order; 
but there was no evidenee on this point and 
the charge framed against him by the Trial 
Court did not even set out the common obj eat 
of the unlawful assembly; and it is impos- 
sible to say that the accused had noties of the 
preeiae case whieh the prosecution were 
making against him. 

Our attention has finally been drawn to 
section 127, Criminal Prossdure Codes, aud 
we have been asked to infer that the proces- 
sion was likely to create a disturbances and 
to find that on refusal to disperse it he- 
came an unlawful assembly. Here again 
arms “formal ‘evidenee should have been 
given aud the ‘aceased should have had an 


opportunity of meeting his case in the Trial 


Court, 

We asked the learned Counsel for the 
Orown whether there was any evidenee upon 
whieh it could be held that the common 
objeet of the unlawful assembly was to 
disobey eush a lawful order as is eontemplated 
by section 189 of the Indian Penal Code, 
but the learoed Oounsel'a reply was in the 
nevative. 

The result is that owing to the irrezular 
and defestive marner in whieh the prosesu- 


tion was conducted in the Trial Court, I must 


decline to restore the conviction under section 
145, Indian Penal Oode, nor do I think that 
having regard to the eiceumstanses [ ought to 
order a re-trial, The "appeal will, therefore, 
be dismissed, 

Courts, J, —I agree with the judgment 


‘whieh has just been delivered by my learned 


brother, 

Dar, J.— Tbe material fac's are these. On 
the Sed January last, the Officiating Superin- 
tendent of Poliee of Palambu issued tha follow- 


* 
* 
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ing notiee under section 20 of the Police 
Act (Act V of 1861) :— 
' "In pursuanee of the powers ves'ed under 
gestion 30 of Ast V of 1-61, I do hereby pro 
hibit ary proseasions, assosiations cr assemb- 
lies started or formed by any person or any 
elass of persons within the Munisipal and 
Union area of this Distriet (Palamav) other 
than under lieense granted by me, for a 
period. of three months, as I eonsider 
such prohibition to. be necessary for the 
preservation ofthe rublie peace and public 
safety.” 
. On the 21st January a large number of 
persons, of whom the respondent was ons, 
formed a procession without having taken 
out a lieense for the came, and refused to 
‘disperse tbough tbe.. Police repeatedly 
ordered fliém to disperse. The Poliee there- 
upon arrested a large number of persors 
ineluding the respondent, and the learned 
Magistrate in due. sourse sonvicted them 
under section 145, Indian, Peral. Ocde, and 
sentenced them to various. terms of i imprison» 
ment. He sentenced the respondent to undergo 
rigorous imprisonment for six months and 
to pay a fine of Rs. 50 and further regnir- 
ed him to execute a bond for Re. 100 with 
two sureties, and in defanlt to undergo 
‘simple imprisonment for six months. The 
respondent’ eppesled tothe Oourt of the 
Judicial .Commissiocer of Chota Nagpur, 
and that learned Judge set aside the eonvietion 
under seetion 145, Indian Penal Code, and 
the order under seetion 108, Criminal Pro. 
cedure Code, but convicted the respondent 
under section 32 of the Police Ast and 
‘senteneed him to psy a fine of Re. 1, 
The Loeal Government, being dissatisfied 
‘with the order of the learned Judicial 
‘Commissioner, has appealed to this Court. 
The learned Judisial Commissioner, before 
whom the Crown was not represented, 
was obviously in difficulty in understanding 
how the respondent. could be sonvicted 
under the Oode for an offenes sommitted 
under the Polise Act. He assumed that 
the position of the Orown was that the 
proeession having neglested or refused to 
obey the order to disperse given by the 
Poliee, besame an unlawful assembly under 
gestion 30A (2) of the Act and eould 
be proseeded dgainst under the Oode 
‘for being, or continuing to be membera 
of an unlawful assembly, Assuming that 
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to be the position of the Crown, the learned 
Judge sama to the eonclusion that thongh 
the proce-sion might be “deemed” to be 
an unlawful ass mbly, the persons forming 
the prosession could not be punished under 
the Code as members of an unlawful assembly.’ 
The learned Jadieial Commiesioner had 
probably in his mind that class of cases 
which has decided that where a person 
ora thing in a Statute is “deemed” to be 
something else he or the thing can only 
be regarded as.that something elee by a 
statutory fistion, but that in truth and in 
reality he is not that something else and 
consequently you ean have recourse to the 
fiction for the purpose of the Statuto 
whieh ereates the fiction and for no other 
Statute. I eonfess that there is mush 
to be said for the view of the learned 
Judicial. Commissioner, but, in truth the 
question does not arise, Section 30A 
(1) of the Polise Ast only applies where 
there is sa violation of the eonditions of a 
lisense granted under section 80 (3), not - 
where the procession was formed without 
a lieense, The learned Acsistant Government- 
Advosate accepts the position that sestion 20A 
(2) of the Polise Act has no application what- 
ever, and it ie, therefore, unnesessary to 
diseuts whether the view of the learned 
Judicial Commissioner is right. ii 

But it wasinsisted by the learned Assis- 
tant Government Advocate that the sonvietion 
under section 145 of the Indian Penal 
Oode was nevertheless right, ard that the 
respondent was a member of an unlawful 
assembly of five or more persons whose 
common objest was, first, to resist the 
execution of a law, and seeondly, to commit 
an offence. The form of the argument 
addressed to us by the learned Assistant 
Government Advoeate raises a question of 
grave publie importance ; for no less a elaim 
than this is pot forward on behalf of the 
Orown, that a District Superintendert of 
Police or an Assistant Disirie$ Sfperintend- 
ent may, by purporting to act _ under 
section 30 of the Police Ast, prohibit an 
assembly or a probesbion, if the assembly 
deelines to take out * a,* lieense for aneh 
eollection or proeession and that the members 
of the precession by refusing to disperse, 
if ordered to disperse by the Polise, make 
themselves liable not only under the Police 
Aet for which the maximum sentence is 
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a fine of Ra.. 200, but also under sestion 
145 of the Indian Penal Code for whieh the 


maximum sentenee is rigorous imprisonment 
for two years with a fine. So far asI 


know, the laim has never yet baen put 


forward in any easa that a person 
can be eonvicted under the Code for an 
offanca under the Polica Act; and before 
I ascede to the argument which involves 
the personal liberty of the subjeet, I must 
bs satisfied that theargument is well founded 
and that it rests on principle or is eovered 
by authorities. 

It was argued, in the first placa, that the 
sommon objeet of the assembly was to 
resist the exesution of the law, la order 
to susseed, the proseaution must establish, 
first, that there was a law which could be 
exesuted, secondly, that thera was execution 
of that law, and thirdly, that there was 
resistance to the execution.of that law. Now 
what . was the law that was bsing exesuted? 
By law" Iunders'and 

a rule of eivil conduct prescribed by the 
supreme power in a State commanding what 
18 right, prohibiting what is wrong, and 
regulating matters in themselves indifferent" 
(Blaskstone), 

Now, is there any law, that is to say, a 
rule of sivil eondust  prescribad by the 
supreme power in the State, prohibiting a 
prosássion on the pablis roads, or in tha 
publie streets or thoroughfares? Acsording 
to the learned Assistant Government Advo- 
cate there is, and he sontends that it is 
to be found in sestion 30 of the Polise Ast. 
Sestion 30 of the Polise Aet, is in these 
terms :— l l 

Q). The District Superintendent or 
Assistant üUistrist Saperintendent of Polise 
may, as Oseasion requires, direct the sonduct 
of ‘all ‘assemblies and prosesticns an the 
publis roads, or in the pnblis streets or 
thoroughfares, and prescribe .the routes 
by whish, and the times at ‘whieh, such 
prose:sions? may pass", 

(2).. He may also, on being satisfied 
that itis intended by any persons or elass 
of persons to convene of colleet an assembly 
in any sash road,',stteet, or thoroughfare, 

. Or to form a prosession, which would, in 
the Judgment of the Magistrate of. the 
Distrist, or of the sub-division ofa District, 
if unsontrolled, be likely to eause a breash 
of the peace, require by general or special 
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notiee that the persons convening or sollest- 
ing sach assembly or diresting or promoting 
sueh prosession shall apply for a lisense." 

Now, I fail tosee how saestion 30 of the 
Polica Ast can ba read as constituting a. 
prohibition of the eommon rights of the 
subjecta to form a procession on the publie 
roads or in the publis streets or thorough- 
fare, No doubt it vests a diseretion in the 
District Superintendent or the Assistant 
Superintendent to require the persons conven- 
ing or collesting an assembly or directing or 
promoting a prosession to apply for a lisense, 
though, at the same time, it imposes asa 
condition presedent for the use of the 
discretion the exercise of the judgment of 
the Magistrate of the Distriet or of the snb- 
division of ths District that the prosession, 


‘if uncontrolled, is likely to sause a breach 


of the pease. Bat it is one thing to say 
that the Act itself sonstitutes a prohibition, 
it is another thing to say that the Act 
gives a limited aud a sonditional discretion 
to the Superintendent of Polise, not to 
prohibit an assembly or a prosession without 
a lissonse—for that there is no authority 
in the Aet, as l shall presently show— 
but to require the persons c3nvening or 
collesting sueh assembly -or directing or 
promoting sueh proses:sion -to apply fora 
license. In my opinion, “law” is one 
thing and an ast done or an order issued 
under the law is another thing. Ona ‘ia 
the result of the  diseretion exersised by 
the Legislature; the other is the result of 
the dissretion exercised by the Sapoerintendent 
of Polisa; and in eonstruiag the term “law” 
in the second slause. of sestion 141 of the 
Indian Penal Code, I sannot substitute 
the discretion exercisable by the Suporin- 
tendent of Police for the digsretion exsre 
sisable by the Legislature, - ; 

It was then argued that thera is nothing 
to prevent the Legislatura from reposing 
eonfidenes in a particular person or a body 
of persons, and any qrder issued by such 
& person or body of persons if authorised 
by the Legislature, has the character of | 
law and, is in fast, law. We were iadeed 


invited to treat the order of the Superintend- 


ent of Plise as a bye-law ora regulation 
sanetioned and authorised by the Police Ast, 
The argument is a weighjy one, and itia 
nesessary to déal with “the subject with. 
some earg. 
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Now whether “law” means the expression 
of the exercise of the discretion by the 
Legislature or whether it inaludes the ex- 
pression of the exercise of the discretion by 
a person or body.of psrsons under the sane- 
tion and the authority of the Logislatuare, 
this, at any rate, is claar that when we speak of 
law, we mean something which is enforseable 
and whieh is not capable of being rejected by 
“the Courts as uncertain, as unreasonable, or 
as repugnant tothe law of the land. The 
Courts may construe any pariieular provision 
of law; but the Courts cannot quash any pro: 
vision of law nor treat it as unenforceable. 
Now there are rales, ragulations, aud bye- 
laws, enacted not by the Legislature, bas by 
roms authority by delegation, which, to appro. 
priate an expression used by Lord He.sc ell, 
cannot be canvassed in the Courtsof law on 
any of the grounds whieh I have mentioned. 
In my opinion, these rules, regulations, and 
bye-laws have the eharacter of law and are, 
in fact, law. Bat there are other rues. 
regulations and bye lawa which may ba 
rejeeted by the Courts of law as unenforse- 
able on various grounds. They cannot, 
in my opinion, be ealled law, for the es- 
senee of the law is that it is enforseable, 
provided cirsumstances exist whieh would 
make it enforceable. But, where the Ooort 
is not bound to énforee it, though e'reum- 
stanses may exist -which "would make it 
enforeeable, it has not the charaster of 
law, and eannct be called law. 
. Now "delegated." legislation falls under 


two main heads; firat, rules, regulations, sad - 


byelaws under the S atute which provides 
that they shall have the same effest aa if 
enacted therein: and sesondly, rule», regola 
tions and byo-laws mide under the Sta ‘uate 
‘whieh does not in terms provide thar they 
shall havea the same offiset as if enasted 
therein. The first usually eons'sts of sty- 
'tutory rules, bye lawa and regalatimea made 
by responsible authorities coaserned with 


Loeal Government} the sesond usually son. . 


sists of bys-laws and regulations made by 
persone, societies or corporations who are 
condueting commercial or other enterpri-es, 
whather of a publisebaracter or not, Now 
the distinction between the two is this: that 
„where the Statute, under the authority of 
“which ‘the rule$, regulations or bye-laws are 
promulgated, itself declares that they shall 
bave the same effeet as if enacted in the 
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. provisions of the lay sq made. 
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Statute, the validity of the rules, regulations 
or bye-laws caunot ba questioned in any Courts 
of Law, nor ean the Courts quash them or 
reject them on the ground that they are 
unsertain or unreasonabla. Bat where the 
Statute doss not so provide, their valility 
ow be sanvassed in the Cours of la», and 
the Courts ‘san reject them as ugentdresabla 
on the ground that they are unosrtain or 
unreasonable, . 

The distinetion is pointed out iu the case 
of Institute of Patent Agents v, Loctwod (1). 
Tha Brat section of the Patents Dasigns 
and Trada Mark: Act of 1888 provided tat 
& person shoald not be enti:led to dessribe 
himaclf as a Patent Agent unless registered 
ai? sush in purauane3 of tha Aci, and that 
the Board of Trade shculi from time to 
tima make sush rules a3 were, in the opinion 
of the Board cf Trade, required for giving 
The Ast als» provided 
that the rules to be framed by the Board of 
Trade were to be deals in the same manner, 
and subject to the provision contained in 
the 10184 section of the previous Ast, the 
Act óf 1883, of which the Act of 1888, in 
many particulars, was an amandment, Now 
section LOL of the pravious Act provided 
that the rules were to belaid before Parlia- 
meat and remain before Parliament for 
aons/deration f.r forty ‘days, aud, during 
there forty days, thay might be annulled. by a 
reaclationof either House, aud that "they shall 
be of the same eff ct as if they were eoatained 
in ths Aat and shall be jadisially noticed.” | 

The question arose whether many of the 
rules were not unreasonable and invalid. .Lord 
Harsehell, in the eourBa of his speech, drew 
attention to the t:rms of saetion LOI of the 
previous Aet, and tnen said as follows :— 
"My Lords, I have askei in vain for any 
explanation of the meaning of those words or 
any suggestian as to the effset to ba given 
to them if, notwithstanding that provision, 
the rales are open to review and, consideration 
by «he Ooares. Toe eifost of an enaetment ig 
that it binds all anbjesta who are affested by it. 
They are bound ta conform themsalyes to the 
The eifest of 
as atatory rula if validly mada is precisely 
the game that every person must eoaform 
himself to its provisions, and, if in sush sasa 
a penalty bs impoael, any. paraoa wao does 

(1) (1824. A, C, 817 at p. 8355 63 L. J P. C. 74 21 
R. (Ot. o£ 3331.3 01; 81, 3a. L, R 212; 2 So. L. T, 103. 
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noi eomoly with the provisions, whethar of 
the enastmeat or the rale, b:se)msa equ liy 
Bubiect to the penalty. But there is this 
differenos between a rule ahd an enac'meat, 
that whereas, apart from come such provision 
88 we are considering, you may sanvals a 
rule and determine whether or not it was 
within the power of those who ‘made it, you 
annot eanvars in that way the provi 
sions Of an Aest of Parliamant”’. Thi: 
is & clear authority for the view that, 
though there is no differenc: between a 
rula and an enactment where there is ‘a 
provision in tha anastment that the rales 
shall ba of the same effest asi! ther were 
contained in the Act, there is a wide difference 
between the two when there is no sush 
provision; and tke difference is this that 
though you may not canyass an Act of 
Parliament, you may canvas af rule. 

Bye-laws whiah are not mada part of the 
Act by the expres provision of the Aot may 
be attasked ia England on five different 
grounds; first, on the ground that they are 
not made, sanc‘ionsd and pablshed in the 
manner pressribed by the Statute which au: 
thorises the making; sacondly, on the groand 
that they are repugnant to thy laws of 
England; thirdly, on the ground that they 
are repnguant to the Statute under which 
they are made ; fourtbly, on the ground that 
they are uosertain; and Jasily, on the ground 
that thay ara unrassinable—(Sea Üraies on 
Statu.e Law, page 290). Osn it bs said 
for a moment thet a bye-law whieh, unlike 
the law, may be attaskad on various groun is 
whion the Court mag refuse to enforce, 
Bía13da on the same footing as the law? | 
thiok not; for the essease .of the law is that 
16 is  entoreeablà as law, and that, though 
the Courts miy eonstras the law, the 
Court: cannot reject it nor quash it. 

If I am right in my view as to the 


. distinciton that exists between the law, and 


& bye-law framed under a Statute but not 
mais part of the S‘atute by tha express 
provision of the Statute, it must follow that an 


‘order isaued by the Sapsrintendant of Poliee 


undar sastion 39 of the Police Aet, eannot ba 
claimed asthe iaw. That order may ba a 


valid order or an ingalid order ; but, as thera 


is no provision in the Polica Ac; giving to 
the orders issued by tha Polisa under 
section 30 of the Palisa Asc the same eifecs 
as if they were contaiaal in the Act, they 


. Aot, 
. it is necessary to examine the provisions of 


. Superintendent the power 
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annot ba regziírdad as (ha law for. 
purpose whatsoever. 

Bat [ am qaita willing to assuma that the 
ordar of the Superintendent of Police is 
“law” within the meaning of the first elanga 
of sastion 141 of the Indian Penal Code; I 
have still to enquire whether it is enforcaable 
as.the law; that is to say, whether it is 
sanctioned and &athorised by the Polica Ac; 
or whether it dois nit constitute an undue 
interferencs with the libarty of the suabjecs 
in the garb of an order under the Polies 
In order t» determine this question, 


eection 30 and 30A of the Polise Act. The 
first clause of sestion 39 gives to the Distriet 
Superintendert or the Asiistant District 
to diract tha 
eondust of all assemblies and proniessicas on 
the publie roads or in the pablie stresís or 
thoroughfares, and preseriba the routes by 
which, ani the times at which, such procs. 
sions may pass, Tais i3 a power to ragula*e 
publis assamblies and proosssicus, not a pawar 
to prohibi; saeh assemblies and processions. 
The sasond elause gives him pawar to re guira 
by general or special notiee that tha person 


, eonvening or eollesting saci assambly or 


directing or promoting such prosession s'al] 


. apply for a liasnsa, provided he is satistiad 
that itis inteaded by any person or elass 


of parsons to conveas or eollect an assembly 


in any sach road, streat or thoroughfare or ‘to 


form a procession suc as in the jaig naat of 


“tha Magistrate, if unosntroiled, ba likely to 
. eausa & breash of tie paace, 


A power of 
licaniiag is & powar to regulate, not a pawor 
to prohibit; aud if is naseassary 63 point on} 
that there is noyhing in sastion 30, either in 
the firsi or 1a the sasond elause, whish gives 
the Polies an express power to prohibit an 
assambly oc  prosession, if the parsons 
eonvaning or eollesting 823h assembly or 
diracting or promoting sash prosession 
desline to apply for a l'cinse, I shall 
presaatly diccass the qiestion whather a 
power to prohibit is iasidant toa power to 
regulate and lisense. It is sufficient hara to 
point out that toeca ia n> express powar to 
prohibis givea in sexin 3) of the Ads, 
Saciion 30 1 of tha the Act, however, givaya 
power ta the Polisa to o:der an assemhly 
or prosession to dispsrse; bus, saction 304 
applisa and applies oaly waare thara ia 
a violation of tha sandition of a lisanse, 


A 

. 9852 

EMPEROR V. ABDUL HAMID. 
Sec'ion 804, therefore, has no application 
to this case; for it is admitted tbat the 
persons directing or promoting the proosssion 
did not apply for a lisense. On an inter. 
pretation of sections $0 and 30A of the Police 
Act, it would.appear that there is no power 
in the Poliee to prohibit a proeession where 
the persons .diresting and promoting Bush 
prosession desline to apply for a license, 
although there is sueh power where sush 
persons take cut a lisense but violate the con- 
ditions of such liesnsa. 

It may be urged, however, that a power 
to -prohibit is  ineident to a, power to 
regulate, for without, sueh power it may be 
diffisnlt, if not impcssible, for the Poliee to 
regulate. the public assemblies and pro: 
eessiona, The. argument overlooks the pro- 
vision of section 32 of the £ct whieh impo- 
ses a. penalty upon every person for opposing 
or not obeying the order issued urder seotion 
30, section 30A and section 31 of the Ast, 
_ 1t is at least significant that the Act, though 
it expressly vests in the Magistrate or in the 
Poliee the power to stop any proeession 
whieh violates the conditions of a license and 
to order it to disperse, gives no such 
rower to the Polise, at least expressly, 
where the person eonvening or collecting 
an assembly or directing or promoting a 
procession deslines to apply for a license, 
The power is exprersly given in sestion 30A 
., of the sot ard is expressly witbheld in seo- 
tion 30 of the Act. It muet follow that 
.there is no power by impl oafion to prohibit 
an ascen. bly or a procession inthe event of 
the persons in eharge of the same declining 
to epply fcr a lieence. 

But it may be urged that the power to 
regulate a publie assembly or & procession 
would bea Larren power, if the Police have 
not by implication a rorwer to probibit euch 
assembly or procession, and that the true 
rule is that, if the Legislature enables some- 
thirg to be done, it gives power at the same 
lime, by necessary implieation, to do 
everything whish 15 aþsolutely incispensable 
for the purpose of carrying out the purpose 
in view. I entirely aecept the validity of 
the rule kub I wholly deny that it is 
indispensable for the purpose of sarrying out 
the purpose in view to prohibit an assembly 
or procession, Where the Act imposes a 
penalty upon every, person for opporing or 
pot obeying the orders issued under the Ast, 
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it seems to me that the purpose in view "i8 
earried out by enforeing the provision of the 
Aet against such persons. At avy rate the 
question “has been dissussed in‘ England 
whether a power to prohibit is incident 
to a pwer fto regulate aud loense, 
anda elear and decisive answer has been 
given. In Rosst v. Edinburgh Corporation 
(2) tke question. was whether the eoù- 
ditions of a liserse granted by the cor- 
poration were or were not ultra vires; By 
seetion 30 of the Hdinburgh Corporation Act, 
1900, as amended by Edinbargh Oorporation 
Order Confirmation Aet, 1901, any parson 
selling ica-ergam (exaept in a duly lisensed 
hotel) without a license from the Magistrates 


‘who were, by that sestión, empowered’ to 


grart the same, for the house, tuilding or 
premisse, where such iee-eream was kept for - 
Bele, was liable to a penalty; provided, as the 
Statate deslared, 

"that sueh lisense shall ron from the dite 
of issue until the »5th day of May ext 
ensuing and vpn renewal trom the date of 
expiry of the lieensé so renewed to the 15th 
dey of May aucseeding such expiry, unless 
the same shall be sooner forfeited, revoked 
or tuspended”, 
. The Statute also provided that "every per- 
son lieensed to sell ice eream under the pro- 
visions of this Act who shall sell’ iee.eream, 
exeept during the hcurs between eight of the 
eloek in the morning and eleven of the closk 
at night on any lawfu! day.....,...thall be 
liable to the penalties in the Aot provided”, 
No iorm of licensee was annexed to’ the 
Statute. In pursuanee of the Statute, the 
Magistrates drew up a licersa on the 
following terms to be issued to the ica- 
eream vendors licensed ‘by them, namely, : 

1. That the raid lieensee shell not keép 
open the taid premises or sell or permit 
the tale of iee-sream therein on Sunday 
or cn any other day set apart for publie 
worship by lawfül authority, vee 

2. That the raid lisensee shall not kedep 
open the said premises or sell tr permit 


the sale of ice-eream therein before eight 


o'clock in the morning or after eleven 
o'clock at night. , ; 

3. That the said Magistrates, or any of 
them, may at any time auspend or revoke 
this lieense. 


(2) (1905) A, C, 21; 91. Li T4668, 
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` It will be notissd that: though the 
Act, while enabling the Magistrate: to 
' issue liaenses for the purpose of regulating 
the sale of ies-cream . and assuming that 
they had the power to forfeit; revoke or 
` guspend the license, gave them no power 
` either -to forfeit, revoke or suspend the 
license. or to prohibit the earrying on of the 
trade, the Magistrate, purporting to act in 
pursuause of the Statute, probibited -the 
sarrying on of the trade exsept on the terms 
of the lisense and reserved to themselves 
the liberty of suspending or revoking the 
lisense, Tha House of Lords eam» to the 
conslasion that. eaeh of the sonditions of 
the liosnse was bad and that the license 
was wholly ultra vires. Tha Lord Chan- 
cellor, dealing with the argument. that the 
‘Magistrate had the imphed power to do 
everything for the prrpose of carrying ont 
the purpose of the Aet, made these 
pregnant observations. “Bot: when it is 
argued.:that beeause they are given the 
power: ta restriet, within certain hours, 
the - sale of iese-creame, therefore, they 
have implied power todo all that might be 
desirable or expedient with referenee to the 
times‘and eireumsatanees under which ise. 
creams shall be sold; it seems to me the argu. 
ment entirely fails, Whatis sought to be done, 
whether directly by bye laws, or indirectly by 
the Janguage of the lieanse that is issued, 
18 something that can only bedone by the 
Legisla ure. It is.a restraint of a sommon 
right whieh all His Majesty's scbjects have 
—the right to open their shops and to sell 
what they please subject to legislative reatrie- 
tion— and, if there is no legislative restrie- 
‘tion whieh is appropriate to the partisular 
thing in dispute, it seems to mo it would be 
A very serious inro3d upon the liberty of the 
Subjeet if it «onld be supposed that a mera 
single restrietion which ths Legislature has 
imposed coold be enlarged and applied to 
things and sircumstances other than that 
which the Legi-lature has sontemplated.” 

. ^ Lord Davey, in the course of his judg- 
‘ment, dealing with the power reserved by 
the Magiatrates to suspend or revoke the 
‘license, observed -a& follows:—' Now I 
eonfess that I” Wave not keard’from the 
‘learned Uounsel and:I took the liberty 
of pretsiog the learned Counsel on this point, 
on any power in the Magistrates either to 
revoke or to suspend this lieonse, It is said 
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that the words which I have read, ‘unless 
tha same be sooner forfeited,” revoked or 
suspended’ give the power. "My Lords, that 
eoustruction of the Aet of Parliament seems 
to me to be entirely contrary to principle, 
The utmost that you can say is that the 
words sesm to assume that the sorporition 
either have already, or may at some fature 
time aequire a power to forfeit, revoke or 
suspend the license, That it does not give 
the power seems to me plain from a eon- 
sideration of the words, because the words 
are, as your Lordshios will observe, ‘fo-feited 
revoked, or suepended’, Now ‘forfeited’ has 
a clear and definite meaning when you sre 
speaking of Jiceuxes of this description. 
It means that’ if the licansee does or omits 
certain seta his license will be forfeited. 
That is the plain meaning of it. Well, my 
Lords, you will look in vain in this Sta'ute 
or in this provisional order for anything that 
defines the conditions upon whieh the l censa 
is to bexome forfeited. :t is plain, then, 
that this elause docs not make any provi. 


‘sion for the licensea forfeiting his licsnse 


and it is equally plain to my mind that it 
does not sontain any power either to reyoke 
or suspend the license." 

The point established in the other case 
to which I propose to refer —the ease of 
Toronto (Municipal Corporation of the Otty 
of) v. Virgo (3) is this; that a statutory 
power conferred upon a Municipal QCogucil 
to make bye-laws for regulating and 
governing a trade does not, in theabsence 
of an express power of prohibition, authorize 
the making it unlawful to earry ona lawo 
ful trade in alawful manner. The Statute 
gave power to the Council to pass bye laws 
for licensing, regulating and governing haw- 
kers or petty chapmen and other persons 
carrying on petty trades. Stopping here for 


'& moment, it will be noticed that sec ion 30 


of the Police Act gives power to the Poliee, 
as the marginal note shows, to regulate 
public assemblies and processions and license 
the same, There ds no prohibition on 
the fase of the Polise Ast, just aa 
there is no prohibition on the face of 
the Statute whieh I am now considering, 
The bye laws framed by the Counsil prohi- 
bited the hawkers from prosesuting their 
calling or trade. iu certain streets in the 


(8) (1896) A. O. 83; 65 L, J: P, 0.473 L, T, 449, 
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eity of Toronto, The Privy Council held 
that the bye law somplained of wa: ultra 
vires. Lord Davay, in delivering the judg- 
ment of the Board, .eoneeded that the 
regulation‘and governance of a trade might 
involve the imposition of restrictions on 
ita exereiso boshi as totime and toa certain 
extent.as to place, bat he pointed out that 
there was a marked distinstion to be 
drawn betweon the prohibition of a thing 
‘and the regulation or governance of it, for, 
as His Lordship made elear, a power to 
' regulate and govern ssems to imply the 
eoriinued existence of that whish is to be 
regulated or governed.” And the eonelasion 
at which His Lordship arrived may be 
atated in his own words: œ munisipal 
power of regvlation or of making bye- 
laws for good Government, wichout express 
words of prohibition, doas not authoriza 
the making ‘it unlawfal to carry on @ law- 
ful trade ina lawful manner” 


The point ig put very clearly and for- 
sibly in  Halsbury's Laws of Hogland: 
"Generally speaking, the funstion of 8 bye- 
law is to regulste and not prohibit "— 
Volume 27, page 124, foot note (k). 


It will now be eouvenient to turn to the 
actual order‘issued by the Saperintendent 
of Polos on ‘the 3rd of January 19 22, The 
o:d:r on the fase of it isa prohibition. 16 
prohibits all processions, assoela long, or a3 
semblies for a period of thres months exeep: 
under a lisense, and it prohibita sueh pr yae 
- gions, associations or assemblies, not only in 
a pablic rosd, street or thoroaghfar 4 bat 
any where within the Manieipal or Unio 1 araa 
of Palaman, A more absolute prohibition 
it is difficult to imagine ; and the reason for 
this extraordinary order eonstituting, as 16 
does, & very Serious inroad upon the libarty 
of the subjsst is that the Officiating Sa win- 
tendent of Puliee eonsidera such prohibition 
to bs nesessary for the preservation of the 
publis peace and pablis safety, It is, in 
my opinion, only nsoe:sary to- stats the 
terms of the order t» rejast it a3 u:terly 
bsyondthe power of the Offisiating. Su seria 
tendent of Polica. ln the first place, the order 
. is on the fase of it a prohibition; and, if Lord 


Davey is right ia, his view, & power to pro- - 


bibit is not incident to a power £o to regala'e 
‘gud jieense, In the sesond place, thare is no 


power foisany an order to have operation for 
three months. 


The languaze of the sestion makes it 
perfestly clear, to my mind, that the Polisa 
have to deal with each caso as it arises, and 
that the Distriet Magistrate has to exersise 


‘hia judgmen: on eash osoasion, This was 


the view which was taken of sestion-30 of 
the Polica Ast in this Court ia :the casa of 
Hmperor v. Shama Kandu (Crimioal Rofer- 
renee No, 32 of 1917 unreported), That: view 
saamas to me to be the right view, ani the 
only view which ean ba takan of tha sestion, 
In the third place, the Polio» have no po ver 
whatever to prohibit ass?3iation or a:sembly 
anywhere within the M 1nisipal and Union 


‘area of Palamau, assuming that they have 


a power to prohibit at all, Under the order 
as issued, a numbar of psople s»uld not mse} 
together in a privats houss for a lawful 
purpose, and it has baon held that you sanaot 
rajest that whieh on the face of it is wlira 
vires and support the order on the ground 
tnat any Oourt ean eonstrue it 893 as 
not’ to infringe tha libsrty of the subjeot. 
In the last plase,- the order is bad in so 
far as the Offisiating Superintendent of Polica 
arrogates to himself a power not conferred 
by the Polics Ast on him. The Ast requires 
that the juigmont shall ba exercised by 
the Magistrate of the Distrist or of the 
Büb-division of a District, The order not 
only does not show that any judgment has 
b3en erereited by the Magistrate of the 
distriet, but it shows that sash jadgmont has 
baen exercised by the Offisiatiag Sapsriatend- 


- ent of Polisə. lE tha order is to be regarded 


asa bye-law tlienit is well established that 
the Oonrts of law will not giva effest to it, 
unless it is satisfied tigt alltha sonditions 
precadent to the validity of the bye-law have 
been fulfilled. if the Lagislature has given 
& power tothe Superintendent of Polies to 
lezisl4te in tha manner, it has for the safety 
of the publie impossd as a condition prece- 
dant -that the Magistrate shall Bs satisfied. 
that thera is nesessity for the legislation, 
It is a power conditional usan an evant, 
and the exereise of*the pawar will not ba 
upheld uoless it is *eif&blished that the 
condition has bsen falfilled, L hold that 
the order of the Offisiating Sapsriatandans 
of Poliso cannot ba regarded as tho la 9 within 
khe meaning of the term as used in sostion 14) 
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of the Iadian Penal Code. T hold fuciher 
that, if that b» s» ragardad, we ara banad 


to deny it for the raasons whish I have al- 


ready given. : 

{now eome to the next braush: of the 
argument, namely, whather there was any 
execution of the law, Exosuiioà means 
enforcing, earrying into eífaci, Now it is 
well established that exseution,to be lawfal, 
"must follow the procedura laid down ia the 
Aet. Tas law in this ease is the order of 
the Offisisting Supsrintendent of Polica 
prohibiting all assemblies, aszosiations and 
prosessions exeept under a lonss, I will 
esuma that the order was & lawful one aad 
that it eould ba exeauted. I will aisame 
that there waia violation of that order by 
the persons wh» formed t^e proesssion, Bat 
assuming all these, how could the law, 
that is to say, the orler of the Offisiating 
Superinteadent of Po'ica be execatasP Tae 
learned Assistant Government Adv-cita 
contends that it could bs exeented only by 
ordering the procession to disperse. lo my 
Opinion, on An interpretation of sestions 30, 
304 and 3^, the sontention is an japa ahi 
“ one. akin 304 whish does not a»oly to 
thia case does give the Polise a right to 
' stop a prosession and to order it to disper:e. 
"Bastion 20 wnish does a»ply to this oasa 
gives no sueh power to the Polies, Sestion 
82” provides a penalty for oppo-ing or not 
obeying the orders that may bs issued either 
under section 30 or secion 304. In my 
Opinion, tie orders ualer aaisa 30 coill 
be exocated only by procseding agaiast tha 
persons opposing or not obayiag such 
orders undersestion 32 of the Ast, whereas, 
where seetion 304 applies the ordera sould 


be exesut«d firat by stopping the prosession : 


and orderiag it to disperse, aud sesoadiy, 
by proosediog against the persous oppostug 
. or not obsying such ordars ander sagtion 
32 of the Ass. [t ia not suggestal boas 
the assembly was in iteelf an uuala «tul 
assambly. in my opinion, the Polica had 
no power either under tae Orimiasl Pro- 
„sadura QOode or nadar tna Poles Ac: to 


atop the progassion or order it to disperse, 


. lt follows, tierefore, that they were not 
,exesuting the order of the Otlfiiiag 
Superintendent of Police in 
manner, 
The last point- in 's»nnestion with- this 
argument is whether thera was resistanca 
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`of Queen- Empress v. Husan (9), 


a lawfal: 


. "BBE 


on the part of the persons forming the pro- 
cession, Resistanse, we wore informed, is to 
withstand, or stand against, or make opposi- 
tion to, and it was argued that in so far 
as the persons forming the prasession refased 
to disperse when they were ordered to 


‘disperse by the Polise there was claar 


reBistanea on their part. Now it mus: bs 
remembered that the resistanee must be 
not to the law, but to the exesution of the 
law; in other words, the prosesution must 
establish that the persons forming the 
proesssion withstood or stood sgainst or 
made opposition to the carrying into effect 
of the law,that is to-say, the order issued 


‘by the Officiating D-strict Superintendent of 


Polise, Now, in the first plase if there was no 
power in the Pclca to stop the procession 
or toorder it to aisperae, there was elearly 
a right in the ecsused persons to withstand 
or stand agaicst or make opposition to the 
order of dispersal. In the next plase, 
resistance means something more than 
defianee or disobedience, One does not, in 
my opinion, withstand or stand against or 
make opposition to ano execution by merely 
not submitting to the order.  Hesistanea 
is something more than non-submission. 
Ib consists of an overt ast showing an 
intention to make opposition to the exesution 
of the law, 

This undoubtedly has: been the view of 
the Bombay High Court. In the ease of Queen- 
Empress v. Altbhat (4) it was held 
the mere refusal by the secused 
person to make over to a bani money 
allsged to be in bis posket is rot a resistance 
to the taking of that money within the 
meaning of sestion 183 ofthe Indian Penal 
Code. In that ease the bailiff made a demand 
for the money avd the aceused replied 
that the bailiff was not legally entitled 
to take the money and that he wonld not 
give it to him It was held that there 
was nothi:g mire than a refusal to submit 
ani that there was no registaose within 
the meaning of gestion 183, Indian Penal 
Code. Tha same view was taken in the case 
ln this ease 
the bailiff went to &tuseh two tonga tops 
b.longiog to the judgment debtor, There- 
upon: the ascused said that the tonge tops 


(4) Rat. Un. Cr. Cas,.412. 
(5) 15 B, 664; 8 Ind. Dec, (xN: &.) 880, 
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were his and that he would nob lat the 
bailiff take them away unless he enterel 
them as his property. .t was held that a 
mere verbal direstion to the bailiff nob to 
remove the property could not be regarded 
as a resistance. I cannot distinguish these 
cases from the present case. The acsused 
persons in the present case did nothing 
more than refuse to obey the order of dis- 
persal given by the Polica Waen the Polica 
laid their hands on the acsused parsons ard 
arrested them they did not in sny way 
make any attempt to rasist the arrest. 
They submittei to the arrest and in so 
doine submitted to the exsaution of the law, 
however, illegal the exeeution might have 
been. I hold that there was no resistanca 
on the part of the asonsed poraons to the 
alleged exesntion of tha alleged law, It 
follows therefore, hat the osa does not fall 
within the sesond elause of section 1-41 of the 
Indian Penal Code. 


lt was faintly argued by the learned 
Assistant Government Advosate that the some 
mon: objeet of the procession might have 
bsen to commit an cffanea under sestion 
151 of the Indian Penal Coda. 
sient to say that there is no evidense that 
the assosed persons were likely to cause 
a disturbanse of the publia perce, Sush 
evidénee is essential for an offense under 
section 151 of the Indian Penal Code. The 
arguinent was not a serious one and I do 
not think if nesessary to deal with it at greater 
length. 


I now. turn to another aspect of the case - 


and it is this: whether a person eau be 
indieted under thé generel law for an offence 
commited under the Police Aet? Now, 
in order to understand the point it is neces. 
Bary to state that it is no offense under 
the general law for any persons cr elass 
of persons to convene cr collest an assembly 
in apy road, street or thoroughfare or to 
form a prosession in sush road, street or 
thoroughfare. ‘Under the general law it is 
not necessary to apply for a liasnse in 
order to enable persons to convene or sollect 
an assembly in a road, etreet or thorough. 
faro or to form a prosession in sush 
road, street or thoroughfare. Nor is it an 


offense under the @eneral Jaw not to apply i 


for a lisense if such persons are dirested 
by an exesutiye order to apply for sueh 
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lisenze, The offenee is created for the first 
time by the Poliee Act whieh imposes a 
penalty upon every parson opposing or not 
obeying the orders issued under section 10, 
80A and 31 of the Polise Act. It is a 
new offense, not an offence under the gene- 
ral law, It has been held in numerous 
cases that where a Statuto areates a new 
offerisa which was not an offense at Oom- , 
mon Law and imposes a penalty in respret 
of snch offenee, a person committing mah 
an offense aan only be proseeded avainat 
under the Statute which creates the offenee 
and eannot be indieted under the general 
law. The principle 1 is stated with eleavness 
and  presision in Hawkins’ Pleas of 
the Crown, Becok 1l, Oh, 25, section 4 
and is es follow-:— Also where a 
Statute makes a new offence whish was 
in no way prohibited by the Common 
Law, and appoints a  pesuliar minner 
of preceeding against the offender as by 
ermmitment, or astion of debt, or informa. 
tion, ete, without mentioning an indietment, 
it reerms to bs settled to this day that it 
would not maintain an indistment, basanse 
mentioning the other methods of prosseding 
seems impliedly to exaluds that of indietment.” 
This passage was regarded in the ease 
of Reg. v. Hall (6) as a full statement 
of the prinsiple whieh should guide the 
Courts in regard to the decision of the 
eases, That was a cise. where the defend- 
ant was eharged in the seventeen eounts 
of the indictment with erimes whieh might 
be classifed into three divisions: first, he 
was charged with the wilful omission of 
the names of qualified persons from: tha 
eleetoral lista. Seaondly, he was sharged ` 
with the wilful insertion of the namena of 
unqualified persons in the elestoral lista, 
Thirdly, he was eharged with an attempt 
to prevent the eourre of justieo by taking 
steps to plase false evidenee before the 
Revising Barrister, who was in a certain 
sense a jadisial Tribunal He was also 
sharged with tamparing with the lists of 
voters and also with tampering with tha 
These. charges wera made 
against him as an Oversear of the Poor 
and the offenses were alleged to have boon 
eommitted by him in the sourse of the 


(8) (1891) 1 Q. B, 747, 60 L. J, M, O, 124; 64 L, T 
894; 17 Ooz 9, C. 278. 
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duty whish was imposed upon him by the 
Parliamentary Rogistration Ast of 1843, 
It ia neoasary to point out that the Par. 
liamentary Registration sat of 1843 orovided 
a panalty for violation of the duties imposed 
upon him by tbat Aet. 

It was eontended on his behalf that there 
was no remedy by indictment as the Act 
whish created the offence provided a penalty 
for such offenees, The Court gave effect 
to the argument advanesd on behalf of the 
defendant and quashed the indiatment This 
is the view whieh has been taken in 
numerous sares in Englard, See In. 
sittuts of Patent Agents v. Lockwood (1), 
Saunders vy, Holborn District Board of 
Works (7) and Olegg, Farkinson & Oo. v. 
Early Gas Oompany (8). Ido not propose to 
discuss al! these cases, bu: the obse-vations 
of the Lord Chancellor in the first men- 
tioned ease are so appropriate to the present 
proceedings that I think ib desirable to set 
them ouf, “Yeu have here” said His Lordsbip, 

For’ the first time, a new effense sreated, 
the offenee cf practising as a Patent Agent 
without being on the register. Bat for the 
enactment creating that offense, the defender 
had done rothing of whish anybcdy would 
have a legalricht foc-mplain either civilly 
or c:iminally, The Legislature, having created 
that new cífenee, has prescribed the punish. 
ment for it, namely, a penalty of £ 20. Can 
it pcasibly under these cireums'anses be 
open to bring tke individua), not tefora 
the summary Court ab small expense to 
determire tke question of bis l'ab lity to a £ 20 
penalty, but to bring him before the Court 
of Session with its attendant expsnse and 
to ask the Coart cf Session to make a 
deslaration that he has been bresking the law 
in a manner whieh, the Legislature has said, 
tut jests him toa penalty and then, having 
proved ;that he has rendered himself liable 
toa penalty, toask the Court of Session to 
interdict him with this result, that if he were 
to offend gain he would not be subjeet to 
the sun.mary proordureand the £20 penalty, 
‘but wou'd be liable to impr:sonment for 
breach of the interdict ? My Lorde, it seems 
‘tome, I confess,*goarcely necessary to do 


(7) (1895) 1 Q. B. 64; 64 L. J. Q.B. 103; 16 B, 25; 
71 L. T. 519; 48 W.R, 26; 69 J, P. 458, 
OJ (1896) 1 Q.'B. 692; 65 L.§ J. Q. B. 339; 44 W. 
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more than state the eontention to show that 
it is impossible that itean be eupported. If 
that he the Jaw, the nnrober of ences must 
have baen almost innumerable in which such 
a nroseeding world have been competent, 
and yet it is ab«olutely unheard of. I 
will not dwell npon the grave inconventenees 
whieh would result from ganationing a 
procedure of that deseripticn. The mode 
of precedure and the amount. of penal. 
ty are often regardel by the Legislature as 
of the utmost importaros when they are 
creating new nífenees, and the law wonld, 
i believe, enntrary to their intention, be most 
seriousle mod fi-d if ib, were held that the 
party committing a hreash of that whieh for 
the first time is made an offense were to 
eubjest himself by so doing. to proeeedinga 
of this deseription which might result in a 
committal to prison", 


As I hava said, the passage eited is most 
appropriate to the question which has been 
debated in this Oourt. Here also, for tbe 
first time, a new offerce has been ereated,. 
Bat for the enastment creating that offevee, 
the respondent has done nothing of which 
any body would havea legal right to com- 
plain either civilly or criminally. Tha 
Legislature having ereated that now offence, 
has preser bad the ppnishment for it, namely, a 
penalty of Rs. 200. if, as the Lord Ohaneellor 
pointed ont, the mode of orcesdure and 
the amount of penalty are often regarded 
by the Legislature as of the utmost im- 
porianee when they are creating new 
offenser, aan it be doubted for a single mo. 
ment that the proper prosedura wes to pro- 
oed under the Aet and not by an indigt- 
ment under the general law? In my Opinion, 
the respondent aould not be convicted ander 
the Indian Penal Oode for an offenes com: 
mitted under the Polies Ast, 


I have thougbt it necsssary to deal with 
the ease at some length for the reason that 
the issue ra‘sed by tbe Orown in this appeal 
goes far beyond the aetual fests of the cate 
and, indeed affeets the libarty of the snb. 
ject in relation to what he may lawfvlly do 
ina lawful mauper. I must not be under. 
stood, however, as sanetioning any breaehes 
of law. and order. Wherethere are breaeheg 
of law and order, it is the duty of this 
Court to relentlessly apply the law, and 
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look neitber to the position nor the motive 
of the persons sommitting or encouraging 
breaches of law and order. Bat while this 
is ao, it is eqnally our duty to assert from 
time to time and ss often as it may be 
' necessary that the subject has his rights 
és welles his duties, aod to assert furt er 
that this Oovrt, as the guardian of 
the rights and the liberties of the 
subjest, will sternly repress any attemp* on 
the part of the Exseutive Governme:t to 
tamper with such rights and liberties ; and 
that an order, in the garb of an order for 
the maintenance of Jaw ard order, will not 
be allowed to stand, if its objest is not to 
maintain law and order but to make, to 
quote the memorable worde of Lord 
Halsbury, “a very. serious inroad upon tbe 
liberty of the enbjest”. 
i would dismiss this appeal. 


N, K. Appeal dismissed, 


PATNA HIGH COURT. 

Firar ORIMINAL Apparat No, 176 cr 1921, 
Desember 20, 192). 
Present:— Mr. Justice Das and Justica 

"gir John Buoknill, Kr. 
BAZAR! HAJAM AND ANOTEBR— 
| APPELLANTS . 
versus 


EMPEROR— Hsgpo» pxeT. 
Thumb  impression—Corroborative circumstances, 
absence 'of--Conviction based om comparison of thumb 
impressions, legality of. 


16 is most unsafe, without any corroborative eir. 
cumstances, to convict & person of & serious crime 
solely and entirely upon similarity’ of thumb marks 
or finger prints. [p. 958, col. 2.4 m 

The practice of taking the finger print impression 
of an accused person in a Court of Law strongly 
condemned. [p. 968, col. 2.] 

Firat appeal against the jodgment of the 
Officiating “Sessions Joego, Stahabad, 
dated tbe 30th of September 1941. 


Mr P. P. Varma, for the Appe liants, 
Mi. H. Nandheolyor, Ava stunt Govern ment 


~ Adyocate, for the Bespondent. 
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JUDGMENT, 

Boom, J.—Thia ia an appeal by two 
persons named Begari Haiam and Barhmdeo 
Kahar who were aonvieted by the Officiating 
Sessions Judge rf Shahebid on the 30th 
of September of this year and srenteneed 
respretively to three years’ rigorou. imprison: 
ment: the first accus:d for false imp-rsonation 
u: der section &2 (c. of the Indian Registers- 
tion Aet and the recond aseused under 
section ¢2 (d) of the same Ast > - 

The circumstances under whieh these 
eonvictions were recorded are somewhat 
unutualard both the Assessors thought that 
the evidence was not sufficient to justify the 
accused being eondemned. ~ E. < 

In the first place, if must be admitted, 
and is indeed admitted by the Officiating 
Sessions Judge, that, with one exeeption, 
there was no material against either of 
the assured. The story upon whieh the 
proseeution was based waa that a eertain 
deed pvrporting to hava been ‘exeeuted by 
one Ram Prasad Pande at tbe Koilwar 
Sub-Registry Offiee at the end of Mareh 
of ths year, was vot, in fect, exesuted by 
that individual but was executed by the 
first aceneed who represented this Ham 
Praead Pande and incidentally ‘plased his 
thumb impre sion upon the dosument. That 
is ell. Now, when the asonsed was brought 
before the Court—both intbe Magistrate's 
Court and in the Sessions Court, an 
altogether onurual prastiee, and one whieh 
I cannot bnt tco strongly deprecate, was 
fo.lowed by (in ecme way or other, I do not 
urdeis'aid how) obtaining a thumb print of 
the accused ; and, then, after having done sõ, 
a gentemen from the Finger Print Criminal 
D partment was ealiei in eash Court, who 
thberevpcn, by means of his eodes of finger 
printr, declared to the Magistrate and to 
the Officiating Sessions Judge that the 
the 
paper whieh had teen marked by the 
neavecd in Court were identical. “ This 
is tke only pieca of  evideheb of any 
cogeney whatever against the aseensed, [ 
thirk that, apart from the fast: that I 
Bbhtuid be rather forsy witbout' any other 
sorrcbosative sireumbtartccs, to: conviet^a 
perron cf sa serionscrime solely and entirely 
upon simlarity of thumb marks or 
figer  pritte, the very -fast of the 
taking of a: thumb impression from an 
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acoused. person for the purposa of posaibla 
manufasture of the evidence by which he 
sould beinerimipated, is, in it»elf, sufficiant 
to warrant one in setting aside the eonv ction 
upon the understanding and upon the 
assumption that such was not really a 
fair . trial, 

I kbow of no jaw by which an acensed 
person ean be eiiher by words or by 
gestures or ty expcsing himself to eertain 
phyeiesl treatment, made to implieate himself 
in. the erime with whieh he is eharged. 
When he is on trial sneh anidca is highly 
repugnant to ali thonghis of tle proper 
administration of justies in. thisor in any 
other British corntry. I think, therefore, 
that’ it is impossible that these eonvictions 
and sentences should be supported, that 
they must be set aside and the acsused 
must be enlarged. 

Das, J,—I agree. I ought to add that 
the balanse of the evidenee, in my opinion, 
is entirely in favour of the aprellants., 
It is not denied that. Rim Prasad hed, 
in faet, executed a sale-deed in favour 
‘of his step-mother, Musammat Anandia, and 
his wife, Musammat Etwaro Kner, It is of 
sourse suggested that the  doeument was 
taken from him by undue influence or by 
foree; i$ does not matter whieh, but the 
important fact is that the exeention of tha 
. document by kam Prasad, is not denied, 

Tbe sole question which the learned 
Sessions Judge had to try was, did Ram 
Prarad bim:elf present the document for 
registration before tbe Registration autho. 
tity ; or, the appellant Bazari impers nated 
Ram Prasad before the registration autho- 
rity, The prosecution case is based on 
two important faeta, first, that Ram Prasad 
was minor and that it fs highly improb- 
able that any Hegistration authority would 
have registered a docament presented (as 
it most haya been) by a minor; and, 
secondly, that Ram Prasad was s» ill at 
that time that it is highly improbable 
that ke sonld have presented tLe dosamant 
before the Registration anthority. The 
learned Sessiors Judge bi.on^sel bo h the o 
points. Oa the fr te point, ke eame to 
the conslusion that the evidenca on behalf 
of the proseeution was unsatisfuc:ory and 
that it did not establish: that Rim Prassd 
was, in fac’, a minor on the 23th cf Marah 
1221. Qa the sesond point again, the 
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learned Sessions Judge has recorded a 
finding that the proresution evidence is 
upconyvino'ng. Therefore, it seems to me 
thet it was dangerous to ccnvy'ct the 
arpellants on the sole testimony of the 
finger print expert. 

Now the learned Sessions Judge considered 
the point whether the evidence of the 
finger print expert reseived ary eorroboration. 
He erneeded that the spp-llants conld nok 
be eonvicied witheut sneh ecrroboration 
but be bas reeorded a finding to the efícs* 
that the evidence of the finger prirt 
expert had reesived corroboration, Now 
the view of the learned Sessions Judge is 
this: He says, first of all, that the aseuced 
are residents of the village with whieh the. 
executants of the dosument, that is to say, 
Ram Prasad and Ram Obandra Pande, 
are concested. The learned Sessions Judge 
thinks tbat this  evidense sorroborate. 
the testimony of the finger print expertis 
Seaondly, tbe learned Sessions Judge was 
impressed by the fact that the eomplainant 
mentioned the name of the secneed very 
early in the proseedings, He also tock that 
as anotber eorroboratiug cironmafar oo, 

I wholly disagree with the view cf the 
learned Sessions Judge, This evidenee, in 
my npinior, does not at all corroborate 
the evidense of the finger print expert, 
1 agree with my learned brother that it 
was extremely dangerous to take the finger 
print impression of an aecuced person in 
a Coort of law. I agree that the gonyictions 
aa unsustainable and that the seonvietions 
ani sentenees of the aseused persons must 
be set aside, 


W, 0, Ae Appeal allowed, 


OUDH JUDICIAL OOMMISSIONERB/S 

COURT. 

URIMINAL Arpuioatios No. 42 or 1922, 

Jnly 4, 1922, ° 
T resent :—Mr. Waz'r Hassan, A, J. C, 
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Ore: rre P- Yr. 
Criminal Procedure Code (Act Y of 1898), o, 110— 
eR repute, hearsay evidence of, inadmtse 
sible 


460 
SHEOPAL Y, EMPEROR, -> . 


A Court is nob justified in refaring "as “unfit”! 


persons who are cffered as sureties under section 110 
of the Criminal Procedure “ode, on mere hearsay 
evidence of general repnte, especially where the 
sureties offered are men of means and have sufficient 
influence to exercise control over the persons 
required to furnish security. 


' Application against an order of the Ses- 
sions Judge, Fyzabad, dated the 22nd Maroh 
1922, upholding an order of the Magistrate, 
First Class, Sultanpur, dated the 27th Febru- 
ary 1922. 

Mr Néamat Ullah, for the Applicants. 
The Goverr ment Plesder, for the Crown. : 


JUDGM"NT.—A First Class Magistrate 
exereisirg jurisdiction. in a sub-division of. 
the District of Sulfanpur issued a notice 
to the applicants under seetion 110 of the 
Code of Criminal Prosedure to show cause 
why they shculd not be ordered to exeeute 
a bond with reliable sureties for their good 
behesviour: for a pericd of ore year. The 
applieants in pureuanee to the notice above 
mentioned sppesred before the Magistrate 
and after the necessary enqniry having been, 
gone into, the Magistrate aonfirmed bie initial 
order prepared under section 112 of the Code, 
Two persons, Pateshri and Sita Ram, 
appeared before the leerned Magistrate to 
execute the neseesary bend as sureties fcr 
the applicants. It appears that the Police 
protekted against tbe serepfance cf theese, 
persóns -as sureties for tbe applisarta, 
Thereupon the learred Magicirate instituted 
an elaborate erquiy resording evidense 
prodneed^ by the Polise in rupport of their 
protest and also eviderce tendered by the 
sureties vindicating their Btness to stard.as 
guretier. By bis order dated the 27th 
February 1922 the Magistrate accepted the 
objecticn raised by the Poliee and rejested 
the sureties as “unfit.” These applicants 
aggrieved. by the order just now mentioned 
went inrevision to the Oourt of the Sessions 
Judge cf Fyzabad. „Lhat Court resorded the 
following. order:— The lower Court has 
given very good grcunds indeed for refusing 
the sureties. Rejected.” — . "-- 

The applieation before me is dires'ed 
egainet tke last mentioned order. The 
Megistrate’s’ order of the 27th Februery 
1922 seis down. the following tests for deter- 
mining the fifneis or otherw se of tle 
sureties a8 required by sestion 122 of the 
“Godo of Criminal Procedure. (1) Their 
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pesuniary means ty cover the amonnt : (2) 
good gkaraster ard ^3) abilty to &npervise. 
He finds that the tea'g Nos, 1 and 3 are 
eateblisted But with regard to test No. 
2 he hason the evidence prodo«ed by the: 
Poliee come to the conelusion that the sureties, 
sre " proved to be men of bad character.” 
To my wind thia finding of his clashes with 
his finding on point No. 3. If the sureties 
are themselves men of bad eharaeter it ia 
diffion]t to eoneeive how they wonld supervise 
the behaviour of the anplicanta in check 
ing them from indniging in tha practices 
of a rcb*er, a house breaker or a thi f. 

Apart from thet the nature cf the r vienes 
prodneed by the Police in <unrort rf the 
allegation that the sureties themselves are 
men of bad eharacter is admittedly bearsay 
and the sureties not beirg sesused persons 
under section 110 of the Oode of Criminal 
Procedure, hesrsay evidense of general 
repute was elearly not admissible as against 
them. Besides, the evidense which the 
sureties produeed is to my mind convincing 


enough to establish their fitness to stand as. ` 


sureties in this ease, more s^, when we take 
info consideration: the finding of the Magis- 
trate bimeelf. that, these persors are men of 
means and have suffisient influerce to 
exereise eontrol over the behaviour at the 
applisante, | ' ih 

J, therefore, set side the order of the : 
Magistrate dated the 27th February 1922, 
acsept the sureties offered as fit and direet 
that the Court sheuld aesept tha bonds 
exesuted by them as required by Schedule 
V, Form Il, of the Ccde of Criminal Proecdure 
and as soon as these bonds are properly 
exeented the applieants, who are in jail, shall 
be released. ' m 


W. C. A. 
Aprlication accepted. 


= 


. Vel, LX VIII] 


INDIAN OASES. 


96) 


SRI GANGAJI COTTON MILLS QO, LD. U, RAST INDIAM RAILWAY CO. 


ALLAHABAD HIGH CO JRT. 
Fig;T O:vin Arre.n Nu. 3 ov 1929. 
June 21, 1922. 

Present :—Mr. Justica Lindsay and 
Mr. Justiso Kanhaiy: Lal. 

SRI GANGAJI COTTON MILLS Oo., Lo. 
—PrANTIFE— APPELLANT 

versus 


HAST INDIAN RAILWAY Co.— 


. Derexoant—Respospeat. 
Railway Company-—Delivery of goods—Consignee, 
inspection by— Damage to gooda-Delivery Register, 
note in—Register, signing of, tf constitutes “clear 
receipt” —Unconditional offer to pay damages —Litabil. 
ty, acknowledgment of, 


A consignee of goods by Railway has no right to 
demand that the-goods shall bé opened and inspected 
on the Railway ‘premises before he can be called: 
upon to take delivery. [p 963, col. 2] ,. - 

Jwala Pershad & Co. v. G, I. P Railway Co , 21 Ind, 
Cas. 4 8& 1r A. L. J. 772, relied on 

There is no provisión of law, nor any statutory 
rule which obliges a Railway Company to make, or 
allow tobe made, in its Delivery Register any note 
alleging that goods are in a damaged condition, and 
the refusal bya Railway Company tomake such an 
entry in their books’ is no justification for refusing to 
take delivery. [p. 964, col, 1.) 

Koka Mal v. G. I. P. Railway, 21 Ind. Cas. 428; 11 
A. Li. d. T 752. relied on. 

Where a cousignee of goods by Railway signs the 
Delivery Hegister of the Company, such Bignature 
does nob ‘constitute a “cleat receipt” so ‘as to bar 
a i eet 'the. Company for damages. [p 904, 
ço i 

East Indian Railway Qo. v Sispal Lal, 12 Ind. Cas, 
690; 49 C. 311; 14 d. ls J, 472; 16 C. W. N. 829, relied 

on: 

. Where. goods iwal over the systems of several 
Railways, compensation for damages is only recover. 
able from that Railway on which damage is proved 
. fo have been eaused [p. 934, ool 2; p 463, col `] 

G. I. P. Railway Oo v Sham Manohar, i& Ind. Cas, 
893; 84 A. 422; 9 A, L. J 412, relied on 

An ‘unconditional offer by a Railway Company to 
compensate a consignor of goods for damage caused, 
dmounts to an acknowledgment of liability on the 
A the Gampang for such damage. [p. 965; cols, 1 
& 2 


; Kirst agesi from the desision of the 
Subordinate Judge, Mirzapu-. 


JUDGMENT. 
<. Lubar, -J.—The sait whieh bas given 
vise to this appeal was brought against the 
Hast Indian Railway Company. by .the Sri 
Gangaji Cotton” Milla Comoany, Limited, 
earrylog on büsiness at “Muizapur and the 
claim was for Rs. 23,970.8 6 plus interest af 


Ra, 6 oer sent. per annum, making a total of 


Rs. 20, 36.:. 6. 6, 
‘ „6l 


‘The: suit has been dismissed sn toto by 
the Subordinate Judge and the - plaintiff 
Company appeals. .. 

The facts of the essa are.that in May, 
1918, a eoasignmentof 103 bales of cotton 
was booked, at Jaipur, on the Bombay 
Baroda ani Central India Railway, for 
delivery to the plaintiff Company at Mirzapar, 
A portion of this ‘eousignment consisting 
of 54 bales, was delivered ta the plaintiff 
Company at Mirzapar, on the 223d May, 
1918, 

Oa that date, it AD Dears, the plaintiff 
handed ovar to the Hast Indian Railway thè 
Railway Raeeipt for the entire consignment of 
10 bales, and páid the full freight due, 
amounting to Hs 437-10. 

Tha rest of the eonsignment, 54 bales, was 
dolayed in transit aud did not arrive at 
M rzıpar tll ths 2nd of July, 1918, oa 
which data notise of arrival was given to 
the plaintiffs, The latter, after soma in. 
gpostion of the goods on the Railway premise, 
objested to take delivery on the ground thas 
the bal:s were damaged, sud on the 3rd 
July they sent a letter (Exhibit Q). They 
asked the Goods Clark to keap the goods at 
the Railway goods-sShed panding inspection 
by a Railway Offiser. A telegram to the 
simo effz-ch was sent to the Distriet Trafic 
Manager at Oawnpore on tha sama data and 
thia was confirmed by letter (Exhibits 10 and 
29 respestively). 

In this Istter they informed the Diairie? 
Trafis Manager that from out «ard aopaar- 
ause it seemed that the bales hai baen 
neglected and exposed to rain and that each 
balə hai baen moreor less damaged. Plaint. 
iffs said they wanted inspsction before taking 
deiivery. : 

Tae Railway Company agreed to have an 
inepestion made and this was earried ont oa 
the 21st July, by a Trafiis Inspaotor, Mr. 
Robinson. It is not denied that Hobinson, 
atter inspection, offered the plaintiffs Rs. 
10 pər bale by way of .compsnsation, an 
offer whieh the plaintiffs rejested as in. 
adequate [see their letter to the District 
Trafis Manager, dated 30:h July, .1918 
(Exhibit 11)]. 

The plaintiffa .préssel their elaim for 
eompensation at 8 higher rate and the Rail- 
way Company then dgpu‘ed an Assistant 
Traffic Manager, : Mr. Dyer, who examined 
the goods on the 9th; Augest. 1918 and 
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mada an offer of saompeniation at the 
rate of Rs, 20 per bale.. This sesond offer 
the plaintiffs also refused by their letter ‘of 
the Sth August (Exhibit 4). The plaintiffs 
in that letter said they wera willing to 
acaspt Rs. 30. par, bale and "would take 
delivery if damages were paid at that rate. 
The Railway Company then atranged with 
ihe Upper India Ohamber of Commierse for 
inspeetion- by an expert, Mr. Vernon, the 
Superintendent of the Elgin Mills at Cawn. 
Dore. He proseeded to Mirzapur and examined 
‘fhe goods on the morning 5f the 18th August, 
N: representative of the plaintiff was 
present af this inspection - though notice had 


. reashed. the plaintiffs on the evening of the 


à l 17th August. : = 


: Vernon, who-has besn examined as a 
witnessin the ease, reported that the damage 
was insignifisant, that 48 ont of.the -54 balés 
wir2s:in.good- eondition. and that 6 bals 
were: slightly damaged. Ho estimated the 
damage.:at- 10. lbs of eotton per damaged 
bale and recommended sompensation on this 
geala, ; CNN : : i 
~ There is: no evidente on the reaord to show 
that this report was agtially communieated 
to the plaintiffs, though it was stated in paras 
graph 34 of thé defendant's written statement 
that an offer: in assordance with Vernon's 
report was.made to the plaintiffs on the 7th 
September which was refused. rhe matter 
is not of much importance, for as the 
plaintiffs : had already refused eompensation 
at Rs. 20 per bale, it oan hardly be imagined 
that they would have beart willing. to aecapt 
the much lower rate of damages which Vernon 
had assessed. "E 

~ The next thing we find is thaton the 
Sth September 1918, the plaintiffs, sent in 
a elaim to the Agent of the Railway ina 
letter (Exhibit 14), They demanded the 
cost of the 54 bales atthe rate of Rs. 80 a 
maund, 'a total of Hs, 20,837. . To ‘this 
was added aelaim for R3. 2,925 for damages 
esused by the delay in delivery whieh haa 
led to the closing down of the plaintiffa! 
Mills on aesount of shortage cfcotton, This 
claim, it .may be obseivad, was the ro-itera. 
tion of a -claim put forward. on the 28th 
Jjune,1918 and related to: tha. delay whish 
had taken plase in the earriage of the goods 


* prior to the 2nd of „July 1918, . The third 


item of -the claim made on the 9th Septem.’ 


ber 1918 was: for Rs, 218-8-6, this being 


one-half the fraight of the whole oonsign- 
mant. The plaintiffs had paid the whole 
sum due for fre'ght on the 22nd May. 

It is evident from the language of this 
letter of the 9th September that the plaintiffs 
had made up their minds to elaim eom- 
pensation on a scale they had not hitherto 
contemplated ; in fast they wera advancing 
a claim for the total loss of the goods. 
We findthem stating that the goods had 
been seriously neglested, that " they had 
bsenlying in the open rain water pouring 
upon them freely for months and weeks. 
together”, The plaintiffs further stated that. 
after " minute exeminstion of the- ataf ” 
they hadarrivad atthe aeonclusion that the 
quality of the cotton had b-came seriously 
deteriorated. B 

li doas not appear when th's "minuta 
obsarvation " was mide and it -seems 
rather to be the fist that no suoh examina 
tion was ever made by ihe plaintiffs, 

" The Agent of the Railway asknowledged 
reseipt of this claim and promised inquiry 
and, thereafter, a good deal of oorrespondente 
passed between tha parliss without any settle. 
ment being arrived at. í 

On tbe 9th’ November 1618 the Railway -- 
Company served a noticas on the plaintiffs to 
say that if the goods ware not removed by 
a date mentioned in the notiee, they would 
be sold at the plaintiffs’ risk. The plaintiffs 
refused to somply with this notise, and 
eveutually the Railway sold the goods at 
the rate of Rs. 117 per bale. At the hear. 
ing of the appeal we were told by the 
Oounsel for tha Railway Oompany. that this 
gale took plasa in March 1919, and this, no 
doubt; is eorrect. 

_ The eorrespondense between . ihe parties 
closed with s letter from the Ágent to the 
Railway to the plaintiffs dated the 28th 
April 1919, Tre Railway Oompany 
refused to eonsent to further arbitration 
and offered payment tothe plaintiffa of the -- 
sale prceseds of the goods less. any e&mount 
due tothe Railsay, — ^ '. 

- The plaintiffs. filed their suit on the 
18th June 1919; and thie, as’ has bearr. 
said, has.» bsen dismissed. by the Court 
below, . , . IM s B lg 
« In substance the findings of the Subordinate. . - 
Judge ara ‘that the plaintiffs had no- Tight . 
to recover and that -tha Railway Com-. 

pany was justified iu. selling the goods. - The. . 
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Court held that the plaintiffs were in default,- 


that they had wrongfully refused delivery 
and that it had exercised its statutory 
oo to sell. the goods in ascordanse with 
aw. 


that the plaintiffs hadno right ba eompensate 


for damage to-the goods as tho plaintiffs had. 


. failed to prove that any damage took plasa 
on the: defendant Company's Jine and had 
omitted to sue the B. B. and O, I. Railway 
Uompany to whieh the goods had been made 
over by the sonsignor, 
` He also hell that the item of Rs. 9,025 
elaimed ‘by the plaintiff on assount of 
damages rasulting from the closing of their 
mills by reason of the delay in the sarriago 
of the sesond instalment of the goals, sould 
not bs awarded, as this wasa falso slaim on 
the part of the plaintiffs, 
It may be observad hora that this portion 
of the elaim is no longer pressed nor indesd 


eould it be, for the Railway Company, defend- 


ant, was able to establish sonclasively in 
the Court below that if the plaintiffs’ milla 
were slosed down, the reason was that thera 
was a shorlage of cial and not besause 
of any delay in the transitof the bales of 
sotton, 

To come now to the appaal, it is oom- 
plained: that the Court below did not rightly 
appreciate the natare of plaintiffs’ elaim 
which, itis said, was in reality a slaim based 
upon - the: wrongful conversion of the 
plaintiffs” goods by the defendant Railway 
Company, 

Speaking for myaalf, I do not sae that 
the Judge of the Court below was under any 
misapprehension regarding the nature of the 
ease which the plaintiffs geb up, though cone 
sidering the minner in which the casa was 


sst ont in the plaint, he might, with some- 


excuse, have baen led into Bah: 


- He has, however, in my saini; dealt with 


the ease on éhe right lines as a whole and has - 


definitely found that the Railway Oompiny 
was justified in selling the plaintiffs’ goods 
in exercise of the power eonferred by sestion 
56 of the Indiam Railways Aet (IX of 
1830) which authorizes a Railway Adminis- 


tration, in certain eircumstancas and on: 


sortain conditions, to s3ll unclaimed goods. : 


In this eonnestion the whole question is” 
whether the Railway was in the ciroumstances - 


The Subordinate Judge was alsa of opinion 


entitled to treat the 54 bales of cotton as 
unelaimed goods. 

. The argument urged for the plaintiffa, in 
sa batanee, is that it was not so entitled. It’ 
is contended that in the first instance the _ 
Railway Company wrongfully put obstructions’ 
in the way of the plaintiffs’ taking delivery. 
‘and itis further argued that bécauss the’ 
plaintiffs had put in a elaim for damages, 
the Company had no right to soll panding a 
settlement of the claim. In my opinion 
neither of these -arguments can be assepted. 
To take first the plea that the Railway Oom- 
pany obstrusted taking of delivéry. 

What ia the case of the plaintiff Qompany'’ 
on this point? - ; 

It-is set ont in KEN Y 7? and 8 of tha 
plaint where it is alleged that the plaintiffs 
sent their men to the Railway Station and 
dissovered that the- bales were wet and! 
damaged, and ‘that thereupon the plaintiff 
Company "refused-.to tuke delivery without 
an inspection anda note as-to the condition 
of the goods by the defendant Company's’ 
servants at the Mirzapur Station whieh they 
refused to do.” If this means that the 
inspection referred to was inspestion by the 
plaintiffs themselves, then the allegation is 
not true, for it is clear on all hands that the 
plaintiffs had ample opportunity to inspect 
the goods and did, as a matter of fast, inspest 
them. On the other hand, if it means that 
the inspection was t3 be inspection by the 
Railway Company, then the answer to the 
plaintiff's case is that they had no right to 
insis& upon an examination of the goods by 
the defendant Railway. There seems to have 
been some argument in the Court - below 
about the right to what is salled “open 
inspection” ard the Subordinate Judge seems 
to have thought that the plaintiffs wera 
insisting upon some aueh right though that is 
denied in the third paragraph of the memo. 
randum of appeal. 

It has been definitely settled in this Court 
that a consighbes has no right to demand that 
the goods shall ba opened and inspected on the 
Railway premises bsfore he can be called 
upon to take delivery, Jwala Pershad & Oo. v, 
G, I. P Railway. Oo. (1). 

Bat ib is-argued: (see the plea in the 12th 
paragraph of the memorandum of appeal) 
that the plaintiffa had & right to PANG. a note 


(1) 21 Ind, Oas, 448; 11 A. L, J 772 -- 
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made, in the Railway Company's Delivery 
Register resording that the goods were in a. 
damaged condition and that if the Company's 
servants rafusel to make euch an entry or 
allow sueh an entry to be made, thera was 
an obstruetion amozntiog to wrongful rafusal 
to deliver. Much stress.has been laid upon 
the faet that the plaintiffa had handed over 
the Railway raseipt to the defendant Oom 

pany before the sesond lot of bilas arrivad and 
itis said that if the plaintiffs had signed the 
Delivery Register without recording that the 
goods were damaged, they wonli have b3en 
presluded thereafter from claiming damages 
on the ground that they had given a clear 
ressipt. This argumsnt does not appeal to ma. 

In the firat ‘place, I have not been shown any 
provision of law or any statutory rule whieh 


. obliges a Railway. Company to make or to 


Li 
r 


~ 


“9 shortage in the weight of the goods, 


allow to be made in its Delivery Register any 
note alleging that goods are in a damaged 
sondition, In the next plase, it has bean 
definitely. desided by a Bənch of this Conrt 
that the plaintiff eannot refuse to take 
delivery beeasuse the Railway Company 
refuses to make an entry in their books, 
There the plaintiffs’ ease was that thera was 
The 
Bench heli that the plaintiff eould not 
insist upon an entry.. If he had any 
eomplaint, he was entitled to make his 
representation to the Company in any cther 


. way, Koka Mal v, G.I. P. Railway (2), and, 


lastly, it is not csrrees to say that the 
plaintiffs would have been barred from a sait: 
if they had signed the Delivery Rogister 82 a3 
to constitute what is called a “elear ressipt,” 
East Indian Bailway Oo. v. Sispal Lal (8). 

I am satisfied, therefore, that the plaiatiffs 
gannot maintain that avythiag dons by the 
defendant Hailway'a servants on the 2ad 


duly 1919 amounted ty a wrongfal refusal 


DE 


to deliver the goods. 

As for anything which happened after that 
dato, I can find -no evidence of wrongfal 
retention of the goods by the defendant 
Railway. Itis true they kept the goods in 
their custody but that was at the plaintiffs’ 
own request. The Railway Oompany in 
order to satisfy the plaintiffs eonsented to 
have the goods inspeoted by their own 


"ue 30 Ind; Cas, 428; 11 A, Li J. 7762 


(8) 12 Ind. Cas. 598; 89 9 d 14 a. L J, 472; 16 


(v ii N.829. , 


officera and by Mr. Vernon bat the plaiatitis 
cannot be heard to aay that this was, in any 
way, a wrongfal ast on the part of the 
Railway Company. After the inspections 
had been made and sompensation had besn 
offered to tha’ plaintiffs, it was their duty to 
remove their goods and no hindranes to re. 
moval was placed in their.way. 

The argument put forward on behalf of 
the plaintiffs seems to imply that they had. 
a right to call upon the Railway Company to 
wara out their gooda until sach time as the 
Company was prepared to offer them damages 
whie they wouldassept. There is, in my 
opinion, no warrant for sasha proposition, 
and it may bs added that even if there were, 
the plaintiffs abandoned the position same 
pletely when they wrote to the Agent, on the 
9th September 1918 claiming not damages 
but the full price of the goods. 

1 hold, therefore, that the suit for damages 
for wrongful eonveraion fai's and that the 
desision of the Court below on this point is 
eorrest, The only question whieh remains 
to ba oonsiderei is whether the plaintiffs 
should be awarded any compensation for 
damage to the goods. 

, That the goods were damazad, there is no 
reason to doubt, Oa the obier hand, it is 
clear that the damage was inco: ilerable and 
that the elaim put forward by toe plaintiffs 
is grossly éxaggerated. This is apparent 
from the fact that they were williug to acsept 
eompensation at the rate of Ri, 30 per 
bale. 

In dealing with this mator it has to ba 
borne in micd that the goods were earried 
over the syatems of several Railways., They 
ware mą le over a” Jainur to thy B, B. & J. T. 
Railway and they travelled first ovar she line 
under the: Ryilway'a eo^4trol, thaa over the 
lines of the Beagal North-Western Railway 
and of the Oudh and Rohilkhand- Railway 
befzre they eame upon the line of the defend- 
ant Compauy at Mogal Sarai whieh is only a 
short distanee from M.rzapur. — , 

The B. B. & 0. I Railway Company with 
whieh the goods wera bookel is no party to 
the suit’ nor has any other of the above. 
named administrations, begn impleaded as the 
defendant. The sole defendant is the E vst. 
Indian Railway Compasy. 

in these cireumstanses the plaintiffs a»uld 
only raeover damages from the East Indian 
Railway Company by khan that tha 
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damage was.esused of its system, This is 
elear from the provisiona of gection 80 of the 
Indian Railways Aet (LX of 1890) and the 
daw has. been so interpreted in the. ease of 
G. 1. P. Railway Oo, v, Sham Manohar (4). 

The plaintiffs have not produced any 
direst evidense to show that the defandant 
Railway Company. is responsible for the 
damaza to their goods, 

the on!y avidense whieh has avy bearing 
on this quastion is the statement of Krishna 
Gopal Das, a wirnens oslled for the defendant, 
He is a ole k on tha O. & R. Railway snd 
depcses tha:*he 54 bal- sare reaeival at 
Benares “Cantonment Station, on the 26ih 
June 1918 from the Bengal North-Western 
Railway (a meter gauge line) and ware 
transhipped the same day into a waggon on 
the broad-gauge system of the O. & R. 
Ruilway for despatch ba Mirzvour via Mogil 
Sarai. Ha deposea that the balan were 
in good condition at the time of tranship- 
ment and that they were plased in a szalad 
waggon, 

Af thia statement ba trae, then all that aan 
be said is that any damage which was ciussd 
to the goods must hava been caused between 
the 26th Jane and tha 2nd July, 1918, either 
on the O.& R. Rail say system or on the system 
of the defendant Company. That evidense 
would not suffica to fasten liability upon the 
Bast Indian Railway Oompany. Apart from 
thie, thera remains only the faot that the 
defendant Company did, on three occasions 
subseqient to the Zad July 1918 offer game 
ponsation to the plaintiffs. I have stated abova 
that Rs. 10 par bala was offered by Robinson, 
oae of the defandant Company's inap;oc.ors. 
Later on, another emplagaa of the defindant 
Railway, Mr. Dyer, offered Rs. 20 per bale, 
and, lastly, there was the varg much radaced 
offer made af er the inspestion by Me. Vernon 
on the 18h Augast. 

. The ques:ion is whether these ofera eon- 
stitute an acknowledgment of liability on tha 
part of the Railway Company whieh would 
justify an award of damages. 


In paragraph 9 of the written statement 
the plea of the defendant Company is that 
these offers mere máde in order to lead ta a 
settlement out of Court, but neither Robinson 
nor Dyer has bben examined ; 80 it is not 


- (4) I4 Ind, Oas, 808; 84 A, 422; 0 A. L. J. 492, 


possible to say whether the offers wera made 
"without prejudise" nor have we been refer- 
red to any dosumentary evidenee on the 
point, I have considered this point sarg- 
fully and am disposed to hold that 
the Railway Company has aeknowledged 
liability. 

As to the amount of damages I think a 
fair aum is at the rate of Rs 20 per bale 
offered by Dyer. It is true that the expert 
evidence of Mr. Vernon would, if accepted, 
show that this offer was in excess of what 
was really elaimable, Bat Vernon’s inspes- 
tion was not made till the 18:h August, more 
than six weeks after the goods had arrived 
ab Mirzapur-—a faob which must be taken 
into account when estimatin z the valae of his 
report. 

I would, therefore, allow the plaintiffs 
damages to the extent of Rs, 1,080. The 
plaintiffs are not entitled to return of the 
freight, for the goods were sarried to their 
des'inatión, They are entitled tothe sale- 
prcceeds of the goods af the rate of Rx. 117 
per bale. 

There should, therefore, ba judgment for 
Rs, 7,898 in all but the plaintiffs having 
baen in the wrong throughout, must ba made 
to pay the defendant Company's costs in both 
Courts. 

Allowing the appeal in part, I would 
substitute for the desree of the Coart below 
a decrea for Rs. 7,898 and direst that the 
plaintiffs do pay the eost» of the defendant 
Oompany in both Courts. 

KANHAIYA Lat, J.—l agree in the order 
proposed, 

Br tue Üocgr.— The appeal is allowed. 
A desree for HR. 7,598 will b3 prepared in 
favour of the plaintiff. Oompany. The plaintiff 
Company will pay the Costs of the Bast 
Indian Railway Company in both Courts. 

W, C. A. 


Appeal allowed. 
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3 "OUDE JUDICIAL COMMISSIONER'S 
] : QOURT. 
' Broowp Oivin ApPpaAL No. 61 or 1922, 
July 14. 1922, 


se Present: —Mr, Simpson, A, J. C. 
SAHEB BAKHSH SINGH AND ANOTHER— 
PrAINTIEES— A PPRLLANTS 
versus 
" THAKUR DIN SINGH AND ANOTHER— 
-a° r- DEFENDANTS— RESPONDENTS, 


t Pe emption—Perpetual under-proprietary lease— 
ent reserved exceeding Government revenue—Nature 
of trünsaction— Lease or sale, 


- "Where & — reserves no right of re-entry, 
"whether the document is described as a lease or a 
gale, the test applied to determine its real 
nature is whether any rent was reserved to the 
grantor over and above the Government revenue, 
which he himself had to pay on the land. This 
applies only to deeds execated by the superior 
proprietor whereby an under-proprietary right is 
oréated in the grantee. [p. 968, col. 1.) 

* -A transaction, therefore, called a pattah istimrars 
matahti, that is, a perpetual under-proprietary lease, 
which reserves an annual rent, a portion of which 
is. payable by the lessee as Government revenue 


and the remainder to the lessor, is a lease not giving 


rise to a right of pre-emption, 


E Appeal froma decree of the Subordinate 
Judge, Sultanpur, dated the 30th November 
1921, setting aside a decree of the Munsif, 
Mueafirkhana, dated the 5th July 1921. 
>. Mr. K. P. Meera, for the Appellante. 
"^ Mr Haider Husain, for the Respondents. 


e . 

© JUDGMENT.—This is a second sppeal 
arising out of a suit for pre-emption. The sole 
point for deeision is-whether the transaetion 
is a sale such as to give rise to a right 
of pré emption. 

s.À sale is defined in section 54 of the 
Transfer of Property Aet as “a transfer 
of-.ownership in exehange for a prise paid 
or promised, or part paid and part promised." 
A lease is defined in the Trarsfer of 
Property Ast (section 105), as “a transfer 
of & right to enjoy sach property, made 
for a sertain time, Oxpres3 or implied, or 
in perpetuity, in consideration of a price 
paid or promised, or of money, a share of 
erops, serviee or any other thing of value, 
to be rendered periodieally or on specified 
ocsaBions to the transferor by the transferee, 
wto acespts the transfer on such terma. 
The transferor *is ealled the lessor, the 
transferee is eallad the lessee, the prise 
ia ealled the premium, and the money, 
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share, serviee or other thing to be so 


‘rendered is called the rent.” 


Now in the present transaetion the defend. 
ant No. 2 exeented a deed in favour of 
defendant No. 1. She oalled it a patiah 


‘istimrart matahti, that is, a perpetual under- 


proprietary lease, The property leased 
is a fractional share of a anna 
4 pies in a eertain mahal. There ia a 
nazarana of Hs. 1,000. The annual rent 
reserved is Rs. 86.6.0, out of whish the 
lessee was to pay. Hs. 66-6-0, being the 
Government revenue.. Theremsining Hs. 20 
she was to pay to her lessor. Except this 
rent the lessor reserved nothing. There is 
no right of enhaneement of rent or cejsot ment 
of the lessee or of re-entry in sase the 
rent is net paid, The position of the lessee 
for praetisal purposes will be that of an 
under.proprietor. On these fasts the Court 
of Trial, the learned Mansif, deeided that 
a right of pre-emption arises in favour of 
the plaintiff, 

On first appeal the learned Sabordipats 
Judge revereed this decision. 

The plaintiff «omes here on 
appeal, 

There ean be no question at all that the 
transaction is & lease as defined in the 
Transfer of Property Aot, but this does not, 
as might be supposed, amount toa decision 
that it is not a sale. If the definition of 
a lease is eonsidered with care it will be 
seen that it is possible for one transastion 
to be both a sale and a lease. < 

The first distinetion between & sale and 
9 lease is that in a sale ownership passes 
while in & lease it does not pass but this 
distinction faila us wherea superior proprie- 
tor earves ont of his title an under proprietary 
right and transfers that for a priee paid. 
It bas been held that an under-proprietor 
may be a sharer under section 9 of the 
Ondh Laws Ast in sush a way that a sale 
by bim of his under-proprietary right will 
give rise to preemption. It hae further 
been held that when a holder of sa superior 
right earves out an under. proprietary right 
and sells it, this also amounts tó a sale 
and gives rise to a right of pre-emption. 
Yet. sush a transaction eertainly falls under 
the definition of a lease, for it is a transfer 
of a right to enjoy the property. .. 

Another distinction between a sale and 
& lease is that in a sale the transfer is 


— 
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SAHEB BAKASH SINGH t, THAKUR DIN SINGH. 
"an-exehange ‘for a prise; but this: ‘distinstion 


‘also fails us because a lease may ` alao be 
‘in eonsiderstion of price, ` 


to distinguish from the sale of &n under. 
proprietary: right. - At this point I take 
“up the desided cases: — 

Bam  Fagir v. Sheo ‘Ratan (1), This 
is. an important desision in which it waa 
‘laid down by a Benesh of- this Court that 
a “superior proprietor san earve out ard 
sell an-under-proprietary righ& and that 
such a transastion will give rise to pre- 
emption, I distinguish that- ease from 
the sase before me on two grounds. | First, 
that in that ease the deed was not described 
as a lease but as a bat biri that is asale 
of .nnder.proprietary right. “No doubt the 
Oourt will look £o the substan:e of the 
iransasiion and will not construs a document 
` which is plainly a sale to ba anything else. 
But atthe same time in construing 
the. document the Court will not overlook 
the terms which the parties themeelves 
used in deseribing the deed.  Sssondly, 
that was a’ case in which  trarsferor 
reserved to hinfaelf a rent equivalent to 
the Government’ revenue - only. Stress is 
not ‘laid on that point’ in the judgment, 
but: stress has. been laid on the same point 
in subsequent desisions,- 

, Ram Autar v. Drigpal (2). Thi) was 
not a o:89 of pre-emption, bat the point 
had :to be decided "whether the -dosument 
was a sale of under-proprietary right or 
a leasa, In this case there was no reservation 
of rent and ib was mentionel that the 
Jessée was to pay the Government revenue, 
The .dcocumént was held to bea sale.deed. 

Data Ram Tewart v. Deokalt Tewari (3). 
This is a dificulé case. There were two 
documents which -were ealled pitta birt 
shonkalap. There was a nazrana or premium 
paid snd there was an annual rent reseryed. 
The Bensh which desided the ease said:— 

“There is nothing to show the amount 
of revenue payable in respest of the plots 
in dispute," The Court, therefore, was 
not aware whether.the rent was exactly 
equivalent to the, revenue or whether it 
exeesded the revenue, The deeision appesra 


(1) 8O. 0, 121, 
(2) 8 Ind. Cas. 725; 14 O, C. 41. 
(3) 25 Ind, Cas, 855; 17 O. O, 399; 10, L. J, 483, 
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sueh as the- present one, is very diffisult 
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to have proceeded on two grounds, first, 
that an annual rent was reserved whether it 
was or was uot in exeess of the Government 
revenue, and sesondly, that the transaetion 
was ‘rather in the nature of a gift than 
a sale. “That desision, however, baa been 
eonstrued as a decision that the transaetión 
was a lease proseeding on the ground 
that an annual rent was reserved. 

It was so construed in Ram Suchit v. Sheo 
Sewak Singh (4), In that ease the 
iransastion was deseribed as shankalapnama 
and the rent reseryed was said to ba on 
&écount of the _Government revenue, and 
the decision proceeded on-a finding ‘that 
no rent over and above the Government 
revenue was reserved. Similarly in Zulfan 
Khan y. Sant Bakhsh Singh (5) it was 
said with regard to Data Ham Tewar: v. 
Deokals Tewari (3): "The true ground of 
diatinetion in that case is not that the 
deed was granted to a Brahman from 
religious motives —the motive of the grant 
has nothing to do with the nature of a 
transbotion— bub that the rent reserved was 
a real rent, reserved, as the learned Judges 
gay, ostensibly to provide the holder with 
a means of subsistense—vide page 300° of 
the report. (The word ‘not’ in this sentenos 
appears to be. either A misprint or a elerical 
error)" As I have said, the eonstruetion 
of that dosument is not so. eiear to moa 
as it was to the Judges who have commented 
on it. Itis quite true that the motives of 
the grant will not determine the nature 
of the transastion. Bat if the grant ia 
a gift and not a sale, it will not give rise 
to pre-emption. I do not put the same 
eonstruetion on the  sentenee relating to 
the reni reserved. (I agree that the 
word ‘not? is a mistake. I have verified 
this from the original record), The sentence 
is 28 follows: — 

“The tenure was granted by way of birg 
in lieu -of a premium paid and an ennual 
ront. reserved ostensibly, to provide the 
holder with & means of gubsistenee," The 
last - -elause ‘qualifies the word “biri” or 
the word "tenure," not the ward "rent". Ib 
was the holder who was to pay the rent. 
' The rent sould not provide him with 


(4) 56 Ind, Cas, 629; 28 0.0. 50, 
(5) 65 Ind, Cas, 97, 240,0. 810, ` 
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enbsisterce. It was the- grant itself, the. 
land, ‘whieh: wasto baa means of anbsistenes, 
for bim. 

But leaving: this case ont of account, there 
ig sufficient authority to support the proposi- 
tion Jaid down i in Zulfan Khan v. Sant Bakhsh 
Singh (5) "where the grantor reserves no 
right of re-entry, whetl er tha dosument is 
derciibed asa lease or a sale, the teat applied 
to determine its real nature has been whether 
any rent mas rererved "to the grantor over 
and above tl 6 Government revenue, whieh 
he himself had to pay on the land. This 
applies only to deeda executed by the 
superior ` proprietor whereby an urder. 
proprietary: right is ereated in the grantee.” 
Applying that test the-present transaction 
must ke regarded as a.teace not giving 
rise: to a right of pre. .emptiopr. The decree 
of the Iewer Court is right, 

Tte appeal is dismissed with coats. 

_ Appeal dismissed. 
wW. C. 4. 


: MADRAS HIGH: COURT. 
€ wcoxp Civit, APPEAL No, £010 ox 1920. 
Febrnary 1, 1322. 
Present : :— Mr, Justise Coutts Trotter and 
Mr, Justise Hamésam. 
C. D. SARANGAPANY IYENGAR ax» 
ANOTHER— PLAINTIFFS— ÁPPELGANTS 
verétus 
SADAGOPA NAIDU AND OTA4ERS— 


DEFENDANTS— RESPON DENTS, 
Easement—Rights to go on anbther! s land to gather 
jruit—Right unknown to law. 


The right to go on to 2 neighbour's land to 
collect the fruit of a tree which falls therefrom 
from. such portion of a tree, which belongs to the 
asgerter of such right is not ah easement within the 
meaning ofthe Easements ae Such & right is un. 
known to the law. 

Sesopd appeal againet a deoree of the 
Court af the Subordinate Judge, Ohingle- 
put, in Kober Suit No. 49 of 1920, preferred 
against a decrea i the Court, of the 
Principal Dis‘riet sit, . Ohinglepu', in 
Original Suit No; 377 of 1918, 
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FAOTS appear from tho inak - 

Mr. V. Viswanatha Sastri, for tha Appel- 
lante. — The fruits belong fa plaintiff though 
it fellon his neighbour's land. The right 
to enter on my neighbour's land for the 
purpose of gathering the fruifs arises by 
severanee. By the act of aeverenes a right 
of servitude was crested, — - 

Mr, P. V. Ramachandra Ba: u, for the 
Responlents.—The right cannot be claimed 
as an easement a3 understood in the 
Easements Ast. It ean only arise by 
sontrast, 

JUDGMENT.—The appellants in this cate 
are the plaintiffs who sought in no less than 
three Courts to get a declaration that they 
are entitled to goon to their reighbour’s 
land to gather the fruits that fell there 
from sueh portion of a tree which belongs 
to the plaintiffe. -It is not pretended that 
tbis right san be arquired by rreseriptión, 
bif, i5 is said that it arises by BsVeranee 
and ihat the ntcocsary implication is that 
a rervitode was «reated ipeo facto by the 
act of severance. ' In our own opinior, the 
right slaimed is rot an easement within the 
meaning of ‘the Act, and when it is claimed, 
cs it is pnt’ here, as an easement and not 
as & creation of an express agreement or 
eontraet between the parties, ve are of 
opinion that the elaim is a right which is 
unknown to law, as pointed out in Lemmon v. 
Webb (3). . 

We, therefore, think that the appeal 
fails and must be dismissed with edsts, 

M. 0. P, 

W. 0. As 


Appeal dismissed. 


(1) (1895) A. C, 1; 64 L.J, Ch. 205; 11 R, 11 
T. 647; 597. P, 564. ` ý ee: 
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ANNAW t, DUBAR. 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 


Srcoxp Otvip Aprracea Nos. 47 AND 48 
or 1922, 
April 24, 1929. 

Present:— Pandit Kanhaiya Lal, J. C. 
ANNAN AND ANOrBER—DEFENDANTS— 
APPELLAATS 
versus 
Sheikh DUBAR-— Prawryr— 

RESPONDENT. 
ALLABANDU-—DEFENDANT— ÁPPELDANT 
versus 
Shetkh DUBAR—PriINT,FF— 
Raspronpznmr. 


Contract Act (IX of 1872), s. 'T8— Sale— Specific 
or ascertained goods —Seller and buyer, position of. 


Where specific goods are sold and agreed to be 
delivered wholesale at a certain rate, it is for the 
buyer to get the goods weighed and delivered to him 
and the latter cannot by delay in weighing the goods 
prevent the transfer of the ownership to him, 


The sale of an entire heap of bark stored in a 
godown approximately of a certain weight, is, prac. 
tically, a sale of speciflo or ascertained goods 
within the meaning of seotion 78 of the Contract Act, 
and the seller is entitled to olaim the price, less 
earnest-money, if any, already paid therefor. 


Sesond appeal from a decree of the Sub. 
ordinate, Judge, Barabanki, dated the 23rd 
Desember 1921, modifying that of the Munaif, 
Fatehpur, dated the 30th May 1921. 

Messrs. M, Wasim and Anant !rasad, for 
the Appellant. ; 

Mr. Haidar Husasn, for the Respondent, 

JODGMENT.—Oo the 19th August 1920 
the defendants agreed to purshase 446 maunda 
of Babul bark from the; liictiff at 24 sears per 
rapes and paid Hs. 70 ss ea: nest-mopev. The 
bark was stored in a godown at Zsidour 
belonging to the plaintiff. The defendants 
had seen the bark and had agreed to 
take delivery on payment of the balance 
of the price on the 21st August 1920, 
They did not, however, take delivery as 
promised, The present suit war, therefore, 
brought by “the plaintiff for the recovery 
of tte remainder of the price whieh the 
' Ooarts below decreed, 


Tbe main question for eonsideration in 
these appeals is whether the sale was a 
sale of ascertained goods within the meaning 
of section 75 of the Indian Contract Act 
(IX of 1872). The statement of tbe 
defendants was that they had agreed to 
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purchase the bark aceordiag to the sample, 
but thé Courts below fund that that 
was not ga, that the godown eontained 
about 446 maunds of bark and that the 
deferdants had agreed to purchase the 
whole stoek The question of weighmant 
was only material for the purpose of 
aseertaining the price to be paid, if the 
weight of the stosk was found to oorracpond 
with that mentioned by the plaintiff, See- 
tion £0 of the Indian Contrast Act (IX 
of 1872) provides that where, by a aontract 
for the asle of goods, the seller is to do 
anything to them for the purpose of putting 
them into a state in which the buyer ia to 
take them, the sale is not complete until such 
thing bas been done, There is, however, 
a di.tireilon between a sase where some. 


‘{hing remains to be d'ne by the seiler to 


tlhe gccds for the purpose of putting them 
into a state in which the buyer is to take 


‘them anda case in whieh the buyer has 


for his own  satisfastion to get the goois 
weighed for the purpose of aecertainirg 
the amount cf tke price. Where spesific 
gccd: ate sold and agreed to ba dalivered 


‘wholesale to a certain person at a cartain 


rate, it is for the boyer to` get the goods 
weighed and delivered to him or, as pointed 
ont in Abdul Azis Bepari v, Jogendra Krishna 
Rey (1), the weighment is only for tha 
sonsideration cf the buyer and the latter 
eantot by delay in weighing the goods 
prevent the tranafer of the ownerahip to 
As the eontraci was for the sale of 
the entire heap of bark stored ia the 
godown, whieh approximately amounted to 
446 maunds, it was prastically a sale of 
spesifie or ascertained goods. The sale was 
complete and the plaintiff was entitled to 
claim the remainder of the prise. The 
defendants were responsible for their failure 
to get the goods weighed and delivered on 
the due date. 
The appeals are dismissed with costa. 
W, O. A. . 
Appeals dismissed, 


(1) 86 Ind. Cas, 119; 44 C. 98 at p. 116; 20 0, W 
N. 1224, 
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ALLAHABAD HIGH COURT. 
Secoxp Civit APPEAL No. 1481 or 1920. 
May 10, 1922, 

Present: —Mr, Justice Lindsay and 
Mr. Justico Kanhaiya Lal. 

ABDUL KARIM KHAN—DEPFENDANT— 
APPELLANT 
versus 
MUHAMMAD JAN-—PLAINTIFF— 

f RESPONDENT 
Civil Procedure Code (Act V of 1908), O, II, r. 2— 
Annuity, suit for arrears of —Suit dismissed in default 
—Appeal— Fresh suit for arrears of subsequent instal- 
ment~—-Appeal withdrawn during pendency of suit— 
Third auit claiming all arrears, whether maintainable, 


Plaintif was entitled to an annuity to be paid ta 
him bythe defendant on the ist 'annary and lst 
July of each year. On 28th June 1917 he instituted 
a suit to recover instalments which had fallen due 
from, Ist January 19:4 to st January 1917: on 8th 


July 1917 the suit was dismissed in default, and 


on 10th November 1917 the Court refused to set aside 
the order of dismissal: an appeal was preferred 
against this latter order but was.withdrawn on 2nd 
March 1918. In the meantime, the instalment for 
ist July 1917 fell due, and plaintiff obtained a decree 
for that particular instalment on 2nd April 1918, He 
then brought the present suit to recover arrears 
for the period Ist January 1914 to Ist July 1919: 

Held, that under the provisions of O, IJ, r, 2 of the 
Civil Procedure Code the suit, so far as the arrears 
for Ist January to Ist July TY 17, were concerned was 
barred, and that any proteotión which might have 
‘acorued to the plaintiff by reason of his appeal was 
taken away when the appeal was withdrawn, 


[p. 371, col 1) 
Sseond appeal -from a deeree of the District 
Judge, Moradabad. 
Mr. Peary Lal Banerji, for the Appellant, 
Dr. S. M. Sulaiman end Mr, Mukhtar 
Ahmad, for the Respondent. 


JUDGMENT.—We are concerned in this 
ease with a claim which was brought by 
the first respondent Munshi Mohammad Jan 
for the recovery of arrearsof an annuity of 
Rs, $60 per annum. 

The anou ty was payable in equal moieties 
onthe lst January and the Ist July of each 
year andthe period eovered by the present 
suit ran from the Ist of January 1914 to the 
Ist of July 1919. 


The Courts below have decreed the elaim 
in full and the question raised before us is 
whether or not in view of sertain proseedings 
' between the partiesthe itema from the lst 
of January i914 up to and insluding that 
of the Ist of January, 1917 are elaimabie in 
this suit. 


INDIAN OASES. 


(1928 


$ 
r- ix: 


TInorder to explain the matter whieh arises 
for decision, it ig necessary to refer. to the 
following fasts :— 

Onthe 28th of June 1917, the plaintiff, 
Munshi Muhammad Jan, brought a suit 
against these defendants to reeover the in- 
stalments ofthe annuity’ whish had fallen 
due from the Ist. of January 1914 up to the 
lat of January, 1917. This suit was Suit No. 
166 of 1917, and on the 81st. of July 1917 
the parties were absent, The Subordinate 
Jadge wrote a judgment dismissing the suit, 
In his order of that data he mentions that 
the parties were absent. He also went on 
to say that besause an appeal was pending 
with respest to a certain sale-deed, the -suit 
appeared to him to ba premature, and he 
purported to- dismiss the suit not on the 
grcund of absense of the parties but ‘on ` 
the-ground that the anit had , been - ka Lah 
before time. Pag l p 


The plaintiff after this xi of dismissal 


-had been passed made an applieation to the 


Subordinate Judge to have the. order of 
dismissal set aside. Olearly that was- -an 
a plication made to tbe Oourt in acsordance 
with the provisions of O. IX, r. 4, 

That application for setting aside the order 
of dismissal was rejestd on - -tbe lOth of 
November 1917. 

Against that order of rejection the plaint- 
if filed an appeal in the Conri ot the 
Distrist Judge, and on the 2nd of March 1918 
that appeal was withdrawn and. dis. 
missed on the application of the present 
plaintiff, 

Meantime the instalment of the annuity 
which fell due on the Lat of July 1917, had - 
besome payable and a suit to recover that 
partisular instalment was brought in the 
Court of the Munsif on the 22nd of "Désember 
1917. That suit was tried out and the 
plaintiff got his deeree on the 2nd of’ April 
1918. 

The point which has been made here on 
behalf of the defendants and whieh was 
raised uncuoséacfolly by them in the Courts 
below is that when tbe plaintiff brought 
this claim on the «2nd of Desember 1917 in 
respest of the half-yehrly instalment of the 
annuity whieh had besome payable on the Ist 
of July 1917 he was. bound to include in his 
elaim a elaim for all other instalments whish 
had become due up. to that date’ and with 
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respect to which & elaim would have been 
within limitation. 

O. IT, r. 2, is consequently put up as a bar 
by the defendants. 

The plaintiff seeks to avoid the operation 
of O. II, r, 2 in this way. He says that 


atthe time he filed his auit on the 22nd | 


of Desember 1917, an appeal waa still 
pending in the Court of the Disirist Judge, 
an appeal relating fo the euit in whieh the 
elaim was for the arrears of the earlier years, 
that is to say, from the Ist of Jannary 1914 
up tothe Ist of January 1917, It is argaed 
that while that appeal was pending when the 
second suit was filed, it was not open to the 
plaintiff to inelude the earlier elaim i in the 
Besond suit. 

There are two answers to this sontention. 
In the first place, it is obvious that after the 
plaintiff's application to have the order of 
dismisral in default set aside was rejected, ha 
. had no right of appeal at all. In the next plaee 
even if he assumed mistakenly that he had 
a right of appeal, it is clear that that appeal 
was withdrawn from the Court of the Dis- 
trict Judge on the 2ad of March 1918, that 
is to aay, a full month before the deerce was 
passed in the second suit whieh was brought 
on the 22nd of Desember 19.7, Ip other 
words, the appeal was vi.hdrawn while the 
sesond cuit was still ‘pending. In thesa 
eireumstancer, we think, the plaintiff san- 
‘not be heard to say that hə is in any way 
protested against tke operation of O. TI, 
r. 2 by tbe fast that he had an appeal pending 
in the Court of the District Jadge at the 
lime. ths seeond enib was filed. After the 
appeal was withdrawn any protection whieh 
might have aecrued to the plaintiff by 
reason ofthe appeal having beer filed, was 
taken away and hia proper ecurse then was 
to apply to the Court in which the suit was 
pending ‘and to ask for amendment of the 
elaim and permission to include in the elaim 
& claim for the years lst January 1914 
to lst Jamuary 1917. We hold that the 
view taken by the Court below on this 
point cf law is erroneous and ths appeal 
muat, therefore, be allowed to this extent. 
The result is that, allowing the appeal, we 
direct . that the” alaim of the pla ntiff 
regarding the items asoruing due prior to 
the lst of January 1918 is.dismissed. The 
rest of the slaim -is decreed with proportion- 
ate sosis against the defendants, The 
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defendant-appellant is to pro- 
portionate costs in all three Courts, 
W. C. As : 
Decree modified, 


MADRAS HIGH OOURT. 
Ornteran Sros Apprat No. 116 or 1921, 
August 2, 1922, 

Present:~—S'‘r Walter Schwabe. Kr., 
Chief Ju: ties, and Mr. Ja:tice Wallace. 
R. A. ARUNACHALA AIYAHR-—A*PELLANT 
versus 


O. SUBBARAMIAH —HzsPONDENT, 
Civil Procedure Code (Act V of 1908', O. IX, r. 18 
——'Sufficient cause’, meaning of —Party unable to be in 

Court in time, 


A. Court should set aside an ew parte decree if it ig 
satisfied that the defendant did his best to attend 
Court intimeand that he would have got there in 
time but for the intervention of an inevitable 
accident for which he was in no way responsible, 
mulcting, in proper cases, the delinquent in 
costs. No person should be deprived of a hearing 
unless there has been something equivalent to mis. 
conduct or gross negligence on his part or which 
cannot be put right, so far as the other side is con- 
cerned, by making the person to blame pay for it, 
[p. 972, col, 1.] 

Appeal from the judgment and order of 
Mr. Justice Phillips, dated the 19th October 
1921, and made in the exercise of the 
Ordinary Original Civil Jurisdiction of 
the High Ooust, in Civil Sait No, 578 of 
1920 

Mr. K. Jagann tha Atyar, for the Appellant, 

Messrs. K. Bashyam Aigangar and V.Y, 
Devanathan, for the Respondent. 


JUDGMENT. 

Scuwase, O. J.I have expressed myself 
on this subject in fairly strong language 
before and I propose to do so again, 

When, for some rgason, & man has not 
attended a ease in Court, and there is no 
safficient explanation of his absenee, the case 
by reas3n of his absense, is allowed to go 
ex parte, [f he ermes to Court afterwards 
and asks that his case mr y be restored to file, 
the question to be sonsidered by Oonrt 
is not whether by some human possibility, 
being wise after the event, he could not have 
got there in time or whether & man who 


972 
` MOHKAM vt. BANBIDHAR, 


studied his Railway Guide. a little better, 
wovld not bave got in ansther train or taken 
avotber route but whether the man hores ly 
intended.to be in Court and did big best, 
thongh in his own stupid way, to get there 
in time: ard onee the Court ia satisfied, aa was 
the faet in this case, that the man did try to 
got there and that be would have got there in 
time but for the intervention of en inevitable 
sesident for whieh ha was in no way respon- 
sible, it is the duty of the Court, in my 
judgment, to set aside the  judgmo:t, 
mulcting, in proper eases, the delinquent 
man in costs,- In all thosa casts, ths uni- 
versal panacea for healing all wounds, as 
it has been ealled in England, will properly 
be applied. It is not right in oases of this 
kind that the man should hava his case dis- 
posed of without being beard These Courts 
are here to that rerple who have cages oan 
have tL ose cares heard aud determined, and 
it ehould never be the intention of the Court 
that a man shculd be deprived cf a he.ring 
unless there Las been somethirg equivolent 
to miseonduct or gross neglieenee on his part 
or tomething which cannot ba put sight, as 
far as the other side is eonserned, ty making 
the man to blame pay fcr it. 

The proper order in this ease shcu'd have 
been that the case should be restored to tke 
Fst and the judgment set asida on paymert 
of all costs thrown away by the defendart, 
and that is the order that I propose to 
make, The costs of tbis appeal will be 
paid by the respondent. The ccsts of the 
appliea‘ion to eet aside the judgment before 
Phillips, J., will be eosta in the cause, 

WaLL ON, J,—] agree. Whether there was 
negi genoe rrgeedent or n:t does not affest 
the sare, Under ordinary conlitions, if the 
eppellant had etarted frcm Tr chinop ly 
by the evening train on the 12th, he would 
bave been in time for the hcear:ng of this 
case on the J3tk, and the breaeh on tbe 
Raleay line is obviously a sufficient causa 
for. hia nob appesrirg, and that is the question 
whieh the Conrt had t8 desido. I sm quite 
elear that there is sufficient cause for bis not 
appearing, and I, therefore, agree with the 
judgment of the learned Ohief Justice, 


M. Q, P. 
Order set aside. 
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OUDH JUD!CIAL ^ OMMISSIONER’ 5 
COURT. 
SECOND Oivin APPRAL No. 42 or 1922, 
July 17,1922. 
Y regent:— Mr, Sim pson, A. J. O. 
MOHK AM — DEFENDANT— APPELLANT 
vsrgtut 

BANSIDHAR AND AvOTHER-——PLAINTIFFS 

Musammat BHAGWANTA AND OT Ex8. . 
— DEPE- D: NT —Resp ND* TS 

Appeal— Plea, new, involving questions of fact, ad. 
mission of-—Hindu Law-—Widow—Surrender to rè 
versioner, validity of— Bona fides— Question of fact. 

A plea which involves questions of fact which 
ought to have been decided in the Trial Court and 
are not decided because the plea was not raised there, 
cannot be raised at any later stage of the casé, 
[p. 973, cols 1 & 2,] 

In the ease of & surrender by & Hindu widow 
in favour of the next  reversioner the ques. 
tion whether an undertaking by the reversioner 
to discharge the existing debts of the widow 
would invalidate the surrender depends upon the cir. 
cumstances of esch case, the test to be applied being 
tosee whether the transaction is a bone fide surrender 
or & mere devise to divide the estate with the rever. ' 
sioner. [p 973, cols 1 & 2] 

Ar pesi from a decree of the Subordirate 
Jndge, P'yzabad, dated the 24th October 
‘92!, upholding a deeree of the Munsif, 
Fy z bad, dated the 24th June 1921. 

Messrs. Bisheshwar Nath and J. K. Ranerji, 
for the Appellant. l 

Mr. Niamat Ullah, for Respondents Nos. 1 
and 2, 

Mr. A. P. Sen, for Respondent No. 1. 

JUDGMENT,— This aesond appeal is 
sonfined to a single point and the appellant 
cannot take that point besause he did not 
plead it inthe Coart of Trial, 

The suit was one by two remote revercioners 
brought aga:nct a Hindu widow, Musammat 
Bhegwanta defendant No. 1, her donee 
Thakur Ram defendant No. 2, the next 
reversioner Talugdar Misra defendant No. 3, 
another reversiover intermediate , between 
the next reversioner and the plaintiff Ram 
Dutt defendant No. 4, and the vendee of 
the donee Mohkam defendant No, 6. The 
euit was one for a deolaration “that the 
deed ot gift and the donee's sale-deed are 
both invald aa against the reversioners 
when Musammat Bhagwanta shall die. 

The suit was scntested by Mohkam defend. 
ant No, è only. He denied that the plaintiffs 
were reversioners at all, He farther denied 
that Musammaét Bhagwanta held the property 
asa Hindu widow, He also raised a plea of 
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limitation and & plea of legal necessity for 
earlier mortgages whieh he paid off. He also 
asserted that there is an heir existing in 
the family in the person of a daughter’s 
son, lastly, he elaimed the benefit of section 
41 of the Transfer of Property Aci. . 

Issues wera framed on these points and 
along with the irsae of legal necessity there 
was added an issue as to the consent of the next 
'reversioner, All theseissues ware decided 
against the defendant and the plaintiff's suit 
was desraed. The defendant appsa'ed. 

The judgment of the lower Court is mainly 
devoted to various points whieh had already 
been sonsilered in the Oourt of Trial. At 
the end of the judgment the question 
whether this gitt was valid as an accoleration 
in favour of a reveraioner is dissussei, It 
was r&sed in the sesond ground of appeal, 
I am of opinion that the lower Appellate 
Couri ought not to have allowed the question 
to be raised at that stage. This appears 
from tbe judgment of the lawer Appella‘e 
Oourt itself. The plea was rejeated on two 
grounds. Firat that the trausfer is not a 
transfer of the whole of the huaband’s estate 
inasmush as partof a plot is not eoverei by 
the deed of gift. Itis argueli before me that 
the lower Appellate Court made a mistake here 
and that the wilow was owner cf only one 
fourth of that plot and she transferred the 
whole of thet one-fourth share. It is ed nitiad 
that the deed itself contains n» statemont 
that the whole of the husband'a estate ig 
gifted, bat it is said that a comparison 
betwesn the kiewat and the desi o: gitt 
will show that notbing was laft oat. Ido 
not propose to decide the po n+, but it is plain 
thatthe plea of aecaleration raised qiesions of 
fact wh.ch ought to have been desitod to tne 
Oourt of Trial und were nob decided bosauso 
the defendant did no? raise the plea thera, 

The other ground on whish the lowar 
Appellate Oorrt proseeded was that she giit 
was subject to the eondition of pay avus of 
the donor'e dsb's. Tt was held by a Borah 
of the Madras High Osburg in Bij .g> ala 
Surya Rao Bahadur Qaru v. | Suryzua ayna 
Jagapatat — Buhadur Garu (A), tiat the 
questiin whether, an undertaking by 
the reversioner to dissharge the existing 
debts of the widow would invalid.te tne 
surrender depends upon the oeireuastan:es. 


(1) 64 Ind. Caa. 388; 4] M, L, J. 209; 14 L, W. 29; 
(1921) M: W. N, 431. 


of each case, the test to be applied, being to 
see whether tha transaetion is a bona fide 
eEurrender or a mere devise tə divide the 
estate with the reveraioner. On this sesond 
point also there were questions of fast to 
be decided. The appellant's Counsel bas 
abandoned all his other grounds of appeal 
and the one ground which he wishes to 
press ought to have been pleaded in the 
Ucurt of Trial and cannot ba taken at any 
later stage of the care. 

For these reasons the defendant's appeal 
is dismissed with eosts in all three Courts. 

N. H. Appeal dismissed, 


PRIVY COUNCIL. 

Arprat FRUM THE Patna Hier Cocrt ` 
April 3, 1922, 
Present:—Lord shaw, Lord Phillimore, 
Sir John EJge and Mr, Ameer Ali. 
Maharaja Sir MANINDRA CHANDRA 
NANDI-— APPELLANT 
VETSUS 
RAM KUMAR LAL BHAGAT 


AND OTHERS -- REsPONDENTS 

Civi; Procedure Code (Act V of 1908), s, 47,0, XXIL, 
T. 10— Decree for possession and mesne profita— Execution 
proceedings —Lessee of defendant, if can be added as 
party to account for profits —Lease, whether devolution, 
creation or ussignment of interest. 

O XXII of the Civil Procedure Cade contemplates 
vases of devolution of interest from some original 
party to the guit, whether plaintiff or defendant, 
upon some one else,—the more ordinary enses being 
death, marriage, insolvency. [p. “76, col. '.) 

Where during the pendency of a suit, a party is 
added by devolution, he must take the suit as he 
finds it, and a judgment already rendered would bo 
binding on him [p .7s, col, !.] 

Although a wide cvnstruotion should be placed 
upon the provisions of the law with regard to 
introducing parties by devolution, and although 
it is desirable that all points should be 
ascertained in execution proceedings without a 
fresh suit, yet that which should in reality form the 
basis ofa suit against a separate party, for some act 
done by himself, cannot be introduced as a question 
to ba tried in execution proceedings. [p. 976, col. 2,) 

Prosunno Kumar Sanyal v, Kali Das Sanyal, 19 I, 
A. 166, 19 O. 683; 6 Sar. P. O.J, 209; 9 Ind, Dec. 
(N s.) S9* (P. C.), referred to. 

In an action to recover possession of land, the 
plaintiff cannot, after obtaining a deores for possese 
sion and mesne profits, add as party to the suit any 
lessee of the defendant so as to compel him to 
account for any profits received from the land, as 
the lease cannot be looked upon ag an assignment 
creation or devolution of the interest of the defend. 
ant within the meaning of O4 XXII, r. 10 0f tho 
Civil Procedure Code. [p. 976, aol. 1.3 


Appeal from the order of the Patna High 
Court (Sjir Edward Chamier, Kt, Chief 
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Justise, and Mr, Jusiise Sharfuddin), dated 
the 16th November 1916, reported as 38 
Ind, Cas. 287, reversing that of the Additional 
Subordinate Judge, Hazaribagh, dated the 
18th November 19.4, 

JUDGMENT. 

Logp PalLLIMORE —The present respónd- 
ents brought, as plaintiffs on the 15th 
April 1907, a suit against Raja Makund 
Sahi to recover possession of six villagss and 


jungle whioh they slaimed. The Raja de- 


fended the astion, whieh in due course same 
on for trial, and on the 21st September, 
1908 the Court of first instansa desided 
against the plaintiffs, and dismissed the suit. 
Just one year afterwards, on the 21st Sep. 
tembsr 1509, the Raja gawa a lease for a 
term of years of the right of mining for mica, 
and otherwise exploiting the jungle to the 
present appellant, whose sase ia that he had 
not netics of the pending litigation. 

The unsusses3fal plaintiffs appealed to 
the High Court, whish onthe 15th May 
1913 reversed the deoislon of the first Court 
and made a decres in favour of the plaintiffs 
ordering the Raja to put them into possession 
of the six villages and jungls, and it was 
further ordered : — 

“That the case be sent baek to tha lower 
Court [nier alia] to take an assount of ths 
mesne profits to whieh the plaintiffs-appel. 
lants are entitled for the three years prior 
to the institution of the suit, ard also for the 
period thereafter till the delivery of posses. 
gion or the expiration of three years from 
this date, whishever event happens earlier.” 

When the case was ascordingly remitted 
to the Court of first instance, a Commissioner 
or Amin was appointed to make the neces- 
gary enquiry and on the 22nd August 1914 
he made his report, 

On the 2nd January 1915 the Subordinate 
Judge resorded that tho parties did not 
objeet to the report of the Amin and that 
it might, therefore, be ascepted, and he 
ordered. “that the stit be desreed finally; 
that the Amin’s report bs sonsiderad to ba 
a part of the desree; and that the plaintiffs 
do recover possession with mesne profits, as 
determined by the Amin, and the sosts of 
this suit from the defendant with interest at 
6 per cont. pereannum,” In this way the 
suit came to its n&tural termination, 

It ‘happened, however, that the Amin took 
p Somewhat unusual course in sondusting 


the enquiry whish led to his report, When 
enquiring into the mesue profits he first of 
all ascertained the rents which the Raja had: 
received fram the present appellant and 
other tenants totalling Rs 42,075, with a 
further profit of Rs, 500, from the juogle. 
Not content with this, he’ proceeded further 
to enquire what were the profits whieh the 
various lessess might be taken to have 
made from the mica which they had extrasted 
during the terms of their leases pending the: 
somewhat protracted litigation. What ex- 
astly was his objest in doing this, or who 
set him in motion to do it is not quite clear.: - 
The law as to mesne profits is thus express. 
ed in cection 2, sub-section (12) of the Oode 
of Civil Procedure :— : 

"Mesne profits’ of property means thoss 
profits which the person in wrongfal posses- 
sion of such property actually recsived or 
might with ordinary diligsnes have re seived 
therefrom, together with interest on sush’ 
profits, but shall not include profits due to 
improvements made by the person in wrong. 
fu) possession.” 

It might ba said that in aseertaining sueh 
profits the suasassfal plaintiffs would not ba 
limited to the astual rents which the tres- 
passing defendant had reeeivad. And, apart. 
from the question of mesne profits, a slaim 
might have been preferred for damages for 
the miea actually removed. Again, it would . 
be ooneeivable that in a sait- properly framed 
the lessess from the Raja, who had, though 
ignorant of the plaintiffs’ title, sarried away 
what was the plaintiff's misa, eould be 
rendered liable for damages in respect of what 
they had so taken away. But these lessees 
wera notineloded in the suit, The Amin 
with some maivete stated twiee in the course 
of his report that he had had little assistance 
from the plaintiffs or their agents, who had, 
in fast, taken very little interest in the 
exeoution of the enquiry, and that he obtained 
his information largely by the help of the’ 
defendant Raja and his servants. e However ' 
he reported under both heads, bringing what 
he described as the net profit obtained from 
the mines up to a stfm eonsiderably exceed- 
ing a lakh of rupees. * „° : 

The raport was in narrative - form and 
finished without any definite resommendation, : 
Whe:her the sonclusion from it. was intended . 
to bs that the defendant Raja was to pay a3 
mesne profits the rents what he had réecived. 


* 
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or whether he was to pay as mesna. profits the 
net přofits of the mines—it sould not be both 
—does not clearly appear ; though from what 
stibsequently happened it ean almost certainly 
ba "inferred thas it was only the smaller 
figure, that ig, the sum of the rents. This 
report having been made and filed, but 
, before it was confirmed, the ' plaintiffi— 
‘the present reapondanterelyite upon the 
atatements with regard to the profits obtain- 
ed from the mines, made an application by 
. & petition dated the 4th September 1914, 
"his petition stated that the several lessees 
bad in.collu:ion ‘with the Raja obtained a 
setilément of the disputed property in an 
illegal manner, and had misappropriated a 
large quantity of mica, worth bstween one 
and two lakhs of rapser, avd prayed that 
they ‘shonld be ordered to appear at the 
timé of the assertainment of the mesne profita 


' go às to- have the matter determined and 


desided in their presense, and that to avoid 
fature cbhjcctions they should be made defend- 
ants. It will be observed that, unless it 
be inferentially, no relief was elaimed against 
the appellant and the other lessees, 

' The appellant was summoned, and put in 
a écunter-petition in which he raised: various 
objestions or defenees, He stated that the 
plaintiffs had been aware all slong of what 
he was doing under his lease; he claimed 
that-ths applieation was barred by limitation; 
he said that the application was made 
in eollusion with the defendant Raja; 
and ‘that sinse he knew of' the plaintiff's 


~ g@laim to the property he had surrendered his 
". lease, namely, on the Ist August 1914; 


and 
he disputed the plaintiffs’ title to the 
minerals even on the footing that they were 
entitled to the lang, averring that the 
minerals belonged to the superior lord, the 
Ziemindar. He also took objestion to the 
form of prosédure, 

On these statements the matter same 
before the Subordinate Judge, who on the 
18th September 1914 rojested the plaintiffs’ 
application, holding that under the construa- 
tion of O. XXII, r. 10 of the Code of 
Civil Proesdure there was “no sush assign- 
ment of interest by the defendant Raja to 
the prasent appellant and the other lessees 
as to warrant their baing brought into the 
puit. 


- From thia order tha plaintiffs appealed to. 
There is no date upon 


the High Conci, 


the crder of the 2nd January 


. object. 


their memorandum of appeal and nothing to 
show whether it waslodged before or after 
1915. It 
rather looks as if it was later, but it is 
not material. Their appeal eame on before 
the High Court, which, on the 16th Novam- 
ber 1916, allowed the appeal aud ordered the 


Subordinate Judga to make the six tenants, 


including the present appellant, parties to 
the suit, and to ascertain the mesne profits 
in their presence. 

It is from this desree that the presat 
appeal is brought, 

From a perusal of the order in its bara 

form it is not easy to see what sould ba its 
What advantage could it be to the 
p'aintjiffa or the defendant Raja that the 
mesne profits whish the defendant Raja was 
to ray.should be assessed in the presence of 
the lessees? Moreover, they had been al- 
ready assessed, and that, finally, the report 
of the Amin had teen acsep‘ted, and the 
mesne profite, whatever they were found by 
it, had been decreed, aud the deerse had not 
heen appealed from. 
' Bat light is thrown by the language of the 
learned Ohief Justice. He says: “Ip my 
opinion the appellants are entitled to have 
the persons in question added as parties to the 
prosecdings and to compel them to acsount 
for any profits which they may have recsived 
from the land.” 

This opinion appears is be fonnded on the 
langhage of O. XXII, r. 10, and it is desirable 
to examine the Code of Civil Procedure with 
a view to seeing whether it lends support to 
this opinion, By section 47 

"(1) All questions arising batween the 
parties to the suit in which the decree was 
passed, or their representatives, and relating 
to the exeeution, discharge or satisfaction of 
the decree, shall’ be determined by tke 
Court executing the decree and not by a 
separate anit, 

(2) The Court may, subjeet to any objece 
lion as to limitation or jtrisdietion, treat a 
proseeding under this seetion asa suit or a 
suit AR & proseeding.,...,,, ... 

"0. XXII, r. 10, states ;— 

"(1) In ‘other cases of an assignment; 
oraation or devolution of any interest during 
the pendency of a sait; the suit may, by leave 
of the Court, be ‘continued by*or against the 
person to or upon whom anoh interest hag 
come or devolyed,” 
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The High Cour; appear to corsider that in 
an action to reeover possession of land where 
the defendant while he is in porsession has 
granted lenses, proseedings in execation m'y 
involve removal of the terants, and that 
for soch a purpose a lease may be 
considered an assignmens within the meaning 
ofr. 10, ` 
' [tis unnecorsary for their Lordships to 
express any opinion as to whether this view 
is1izht or not, because the appellant is not 
getting up his lease cr claiming to remiia 
in oasupation as tenant—on the sontrary, he 
states that he has surrendered his leasa—and 
because the applisation was not to remove 
him.” The Order contemplates cases of 
devaluation of interest from some original 
party to the 
deferdant, upon someone else. The more 
ordinary anaes are death, marriage, insolvyansy, 
and then eome the general provisions of 
r. 10 for all olher cases. But they are all 
cases of devolution. There is, it should be 
noted in this rule, a significant change of 


language from that used in the earlier Uode, 


whera it is stated in asestion 372 as 


follows :—. i | 
“In other 02338 of assignment, sreabion or 


devoletion of any interest pending thé suit, - 


the suit may, with the leave of the Court, 
given either with tha sonsent of all parties 
or afker sarviee. of notice in, writing upon 
them, ard hearing their objselione, if any, be 
sontinued by or against the person to whom 
sush interest has c5me either in addition to or 
in substitution for the person from whom it 
has passed, as the case may require." 

The words "in addition to” ia tha earlier 
Code hava disappsared. But the matier doea 
not rest upon this change. The liab:lity, if 
any, of the appallant to pay damagas for 
removal of the’ mioa is not & liability which 
hag devolved to him from the defendant Raja, 
They were both liable, if liable at all, as 
trespassers, and a sa:e, if any, agatast tha 
appellant must rest upon his action and the 
direct relation established thereby batween 
him and the plaintiffs. ; 

Serious injustics would bs done if any 
other view waa taken. A party added . by 
devolution during the pendency must take 
the suit as be finds it., Judgment already ran» 
dered would Be binding upon him.’ He would 
not, in the present case, be able to question 
the title of the plaintiffs tothe’ mica, though 


* pi 


suit, whether plaintiff cr 


ha basa sstious contention that the title to 
the minerala rests with the Zemindar, Again 
it is all very well to say that the mesne 
profits, by which is meant the value of the 
lost mica, are to bs asceriained in his p.esense, 
There has been at least a preliminary assos8s- 
ment by the Amin which he would. have 
considerable diffisulty in sstiing altogether 
aside, and this asssssment has been made in 
his absenos, He wonld coma before the 
Subordinate Jadge with a preliminary, finding 
against him for over a Lkh of rures, 
0, X XII, r. 10 does not apply. There has bean 
no assignment, creation or devolution of any 
interest within the meaning of that rule. 

Their Lordships have been reminded of the 
decision of this Bord in_the cise of 
Prosunno Kumar Sanyal v, Kali Das Sanyal 
(1) and of the general principle. therein ex- 
pressad, that a wide consórustion should be 
put upon the provisions of the Aot with 
regard to introdneing parties by devolation 
and of the desirability of assertaining all 
possible points in execution proseedings withe 
outa fresh cuit, ; Í ; 

Bu: giving all force to thesa eonsiderations 
they sannat see how that which should in reali- 
ty form the basis of anindependent saitagaingt 
a sparate party, for some act dons by 
himself, can be introducad as a qaégtion £o be 


, tried in exesation proseedings in another suit. 
‘Saction 47 of the Act does not apply. If 


the added persons did commit trespasses, 
these were distinct onea, and not committed 
by them as representatives of the -original 
defendant. To hold otherwise wouli be to 
confusas the rights. 

Considerations both of form and of sabe 
stanoe are opposed to the order from whish- 
this appealis brought. 

Their Lordships will, therefore, humbly re: 
comniend His Majesty that this appeal 
should be allowed, and the decrea of the 
High Court diesharged and the deeree of.the 
Subordinate Judge restored, and that the 
appellant should have his eogts before this 
Board and in the two Oonrts below. 
 X.H. & w. Ou, Appeal allowed, 


` Soliitora for fhe, Appellant.—Messrs, 
Watkins and Hunter. * i 

" solicitor for the Respondents,—Mr. E. 
Dalgado. E l 


,(1)-19- L A, 166, 19 C. 683; 6-Sar P. O. J. 209;, 9 
Tad, Dec. (x. 8.7 893 (P. C.). . 


Val: LXVI) 
—O WALIUL Hag e. BIGGAN, 


OUDü JUDIOL |ÀL OO MMISSIONE RIS 
COURT. 
MisotuLAka 905 Vii A>PLIJATIDS No, 43 
i or 1:9], 
2x Novembor: 17, 1921. : 
-© "Prérent : —Mr. Daniels, A. J. C, ^ 
Qui WALIUL HAO — Dart NDANT— ÁPPZLLANT 
versns 4 
. Musammat BIGGAN—Prammr— 


RESPONDENT. — 
Transfer of . Property Act (IV. of 1882),. s.  A8— 
Transfer of a share of property—Subsequent transe 


Jer of remainder —~Property, parts of, subject: to incum. 


brances-—Transferves,. respective, position of.. 
On.the principle of section 48 of the “Transfer 
of ‘Property Act- where separate rights created in 


favour of different. persons can all be exercised : 
without encroaching upon each other they must. 
be treated as relating to. different portion. of the 


property. [ p. 978, col. 1.] 

‘Mahabir Prasad v. Ohhote Singh, 49 Ind, Cas, 89, 
210-0. 317; reférred to, :- 

Á. mortgaged a half share. in an estate to B. 
who foreclosed the mortgage and became complete 
owaer. Subsequently to this, A sold the remaining 
half shareto 7', but in neither the mortgage-deed 
nor the sale-deed was there mention of any incum- 
branco It turned’ out later that, prior to the 
mortgage to B, A. had mortgaged certain plots 
to M.. and the question was whether those plots 
should be included in the share foreclosed by A. or 
in the share sold to Ti: 

Held; that as the mortgage to B. was nob made 
subject ‘to any prior incumbrances, undér the 
ordinary law A. must be taken to have covenanted 


to transfer ‘the property free of all incumbrances, 


and that as the share sold to T was merely what 
remained after B had obtained his half share, the 
latter, in partition, was entitled to have the incum- 
bored p lots assigned to the share sold to T [p.978, 
£o 


Appeal against an order of the Third 
Additional Distriet Judge, Lusk^ow, dated 
the 23rd May 1921, setting dsids dasree of 
the Subordinate Judge, Barabanki, dated the 
21at June 1920 

Mesers. Basudeo Lal and Ram Bharose Lal; 
for the. Appellant. l 

Mr; "Haider Husain, for the Respondent. 

JU DGMENT.—This is a second appeal in 
a suit .bronght by the plaintif, Musammat 
Biggan, fora declaration that she ia the 
exelusive ‘owser of eertain of the plots in 
suit and possesses mortgagee rights in others. 
The suit arises ont of a suit for partition 
in’ the Revenue Conrt,ia whish an ‘order 
was passed by the Assistant Collestor under 
sedtion 111 (1) (b) of the U. P. Land Revenue 
Aet, 1901, directing the plaintiff to file a 
guit within three montha to establish her title. 
Tie original owner of the land was Mahtab 
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Alialias Saiyid Malha. Saiyid Malhu owner 
a one-anna three-pies share. He mortgaged | 
half of this share to Musammat Amiran by a 
daed datei 27th Jane. 1571. Musammai 
Amiran foreclosed the mortgage and became 
somplete owner of the half share on 15th 
May 1878. The .defendant-appellant Qazi: 
Waliul Hag is her sucsessor-in interest. 
On llth July 1878 Saiyid Malhu sold hia 


-remaining half share to one Talib Ali, the 
'predecessor-in interest of the plaintiff. 


In 
neither. of these documents was thera any 
-It now turns. 
ont that eertain plots out of the one-anna 


‘thres pies share had been sold and mortgag- 


ed by ~aiyid Malhu prior to 27th Jane 
1871 and the question'in this appeal is really. 
whether those plots should be ineluded in the . 
share mortgagedto and ultimately foreclosed ` 
by Musammat Amiran or in the share sold 
to Talib Ali and now possessed by the plaintiff. 
The Courts below have taken diametrically 
opposite views of the rights of the parties Té 
is an admitte1 fast that the plots transferred ` 
by. Saiyid Malhu prior to 1871 are less than : 
a half share inthe property. The learned 
Subordinate . Judge held that as the mort- 


gage to Musammat Amiran was not mada 


subjeat to any prior incumbranees, under the 


ordinary law the mortgagor must be taken 


to have sovenanted to transfer the property 
to her frep of allineumbranees. If Musammat 
Amiran had applied for partition of her 
mortga«ed share she would have been entitled 
to have it assigned to her "free of any ineum- 
bratices and to have the incumberéd plots. 
assigned to the other.half share. Talib Ali 
was s subsequent transferee from Saiyid Malhu 
and neither henor his eussessor, the plaintiff, 


.exn elaim to ba in.a better position than 


Saiyid Malhu himself would have been, The 
view. taken: by the Distrist Judge ‘in 
appeal was that ordinarily where ‘an un- 
divided share in property is.mortgaged or 
sold the. transferee obtains au undivided 
ahara in each of the plots somprised in the 
property of his transferor and, therefore: he 
held that the burden of the^ineumbrances 
must be borne in equal shares by the two 
parties. As between thess opposite views 
it appears to me that the-view taken by the 
learned Subordinate Judge. ia correst, The 
point, was raised ina reporte -ease, Mahabir 
Prasad v. Ohhote Singh (1) decided in 1918, 
(1) 49 Ind, os 89; 210. 0.317. i 


578 i 


FiRHRULLAH KHAN v. RAM SAEÜP, 
There it was laid down that on the prireiple 


of section 48 of the Transfer of Property ` 


Ast where separate rights areated-in favour 
of .differant persons can all be exercised 
without encroaching upon each other they 
must be treated. as relating to : different 
portions of the property. There appears to 
me no doubt that Musammat Amiran could 
have insisted on having the mortgaged 
property saeigned to her free of incumbrance 
and I agree with the learned Subordinate 
Judge that the plaintiff cannot elaim to 
throw any: part of the burden on ker. In 
this Court tho learned Counsel for the 
respondent raid he wovld have accopted 
this pcsition if the land had remained in 
pessession of Saiyid Malhu, but as his own 
sale.deed also made no mention: of the 
insombranees he was equally entitled ‘to have 
an urincumbered half share of the property 
traneferred to him, This argument, however, 
loses sight of the fast that theshare forec'osed 
by Musammat Amiran wes expressly men. 
tioned and exseluded in tha sale-dead to Talib 
Ali. What. was scli to bim was merely tke 
share whieh remained after Musammat 
Amiran had obtained her half share. There 
are come indieaticns on the record tbat this 
is what was understood by the parties atthe 
time. It is signifieant that while the half 
‘share was mortgaged to husammat Amiran 
for Rs. £00 the priee paid by Talib Ali for the 
other half was only Rs. 25. Similarly when 


tha plaintiff sued to redeem & mortgage on' 


one of the numbers in suit she did not make 
the defendant a party. This might, of courte, 
be due to oversight but it might also be 
due to the faet that she did not regard this 


number ss in any way belongirg to the. 


defendant's half sbare, Similariy Wusommat 
Ámiran was not made a party to a redemption 
guit brought in rerpest of another of these 
plots in the year 1872 within a short time 
after the mortgage to her. These, however, 
aro minor details, Agreeing with the view 
of the law taken by the learned Subordi- 
nate Judge I allow the appeal and setting 
aside the decree of the lower Appellate Court 

restcre the deeree of the Court of first 
instance with costs in all Courts. The cross- 
obiestions filed by the respondents have rot 


been : urged “ard are-dismissed but under the 


sireumstances without ecsts. 


wW. C. A. & N Hi e ~ Appeal allowed, 
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SLLAHABAD HIGH COURT. 
Seooup Civin Apeeat No. 1612 or 1920. 
dune 29, 1929. 

Frasent; —Mr. Justise Kanhaiya Lal and 
Mr. Jastisa Sulaiman. 
FAKHRULLAH KHAN —DzrANDANT 
— APPELLAAT 


versus - 


RAM SARUP —PiraiNTIFF —HRüsPONDENT, 
Limitation Act (IX of 1903), s. 18—— Foreign territory 


` -—Basra, whether undsr administration of Government 


of India—Period of absence in Basra, exclusion of. 


The fact that the territory of Basra was occupied 
by troops sent by the Government of India for the 
campaign in Mesopotamia and that the despatches 
relating to the operations of those troops were 
published in the Gazette of India, is insufficient to 


show that Basra was under the administration of the ~ 


Government: of India; for the purposes, therefore, e 


of section !3 of the -Limitation Act, absence in 
Pasra is absence in a foreign territory, ‘and a plaint- 
iff is entitled to deduct the period of such absence 
from the period of limitation. prescribed for a suit to 
recover on a 


British India, Up. 976, col. 2.] 


P -note executed by the absentee in ' 


Sesond appeal from ¢ a desree of the Distiist | 


Judge, Mesrut. 
Mr. Lalit Mohan Banerji, for the Appell wt. 


ent. 


Mr. Surendro Nath Gupta, for the Iisspond. 


JUDGMENT.—This appeal arises out ofa: ' 


guit brought by the plaintiff respondent for 


the resovery of money due on a promissory» . 


note exeeuted by the- defendant in favonr 
of the plaintiff, on the 12th of April 1913, 
The promissory note purports to have been 


Rs. 1,000, The whole of — 


this sum was payable on demand, The. 


allegations of the 


defendant ‘were that . 


he exeeuted the said. promissory-uote for , 


Rs, 100, that 
competent to , enter 
whieh reselted in 
promissory-note from the defendant because 
he was a Government servant and that the 
elaim was barred by limitation, 

The Court of first instanee found that the 
promissory-note in 
execatad for, Rs..3,000 by .the defendant. in 


favour of the plaintif on an old ascount, and; 


the plaintiff -was not 
inta. the transaction — 
the taking of tha. 


question Had been ` 


that the plaintiff was entitled to sue for . 


the recovery of the moway due to him on. 
that dosument., 
suit had been brought on the L4th of. 


yee 1918, aftsr the tima. allowed - by. 


Jaw hed expired-. and that section 13 of - 


It farther held that the | 


io 
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the Indian -Limitation Act did not siva 
limitation. It, thorafore, dismissed 
the claim. Toe lower Appellate Court, 
howaver, dama to ths  sonelusion that 
section 13 was applisableand that the suit 
was within time. It  decresd the slaim 
&ssordingly. Inthe lower Appellate Court 
the defendant does not appsar to have 
ehallenged the findings arrived at by the 
Court of firat 


note for the amoant for whieh it purported 
to hava been exeauted or in regard to 


ths right of tho plaintiff to file the suit. 
The only point whieh appsars to hawa basn 


- raised in the lower Appellate Court was 
whether the suit was barred by time. The 
promisiory note was exeesuted. on tha 12th 
of Apri 1913 at Meerut, whera the 
defendant was employed as a store keepor 
in the Sapply and Transport Dopartment, Ib 
is admitted that he left Karachi for Franses on 
the 15th of September 1914 and reached 
Franse on 13th of Ostober 1914 He 
remained there till the 15th of Dessmber 1915. 
He then left for Basra where he stayed from 
the Sth of Jaunary 19:6 to the L5dsh of 
March, 1917, raturnivg to India, on the 21st 
of March 1917. The present suit was 
filed on the 14th of August 1918, If the 
period spent 
and Franse be taken into eonsideration and 
exeluded from the operation of limitation 
under seetion 13 of Act. IX of 1998, then 
. the present suit would be within time. 


That section provides that in computing 


the. period of lim tation prescribed for any 
guit, the time during whieh the defendant 
had been absent from British India and from 
the territories beyond British India under 
the administration. of the Government of 
India, shall be excluded. Thetarm “British 
India” has been defined in section 8, elause 
(7) .of the “General Olauses Aet, 1897, as 
meaning ‘sll territories and plases within His 
Majesty’s dominions, whieh are for the time 
being governed by His Majesty through the 
Governor General of India or through any 
Governor or other offitial subordinate to the 
Governor General of India.” Basra is slearly 
not within British Inüja? The only question 
for eonsideration is ‘whether Basra -was ‘a 
territory outside British India under the 
administra'ion of the- Government of India 
within the meaning: of ssotion 13 of the said 
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instanse in regard to tho. 
question of the genuineness of the promissory: - 


by the defendant in Basra . 


* 
” shyn * 
9 ; 
7 . 
* ` a 
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Act ab the time when the: defendant 
staying there in military employ. 

The Onurt of first imatanse refers to tlie: 
Indian Year Book for 1917, edited'by ‘Six’ 
Stanley Reed. There ii is ‘stated that "thé - 
Indian Expeditionary Forsé entered the city’: 
of Basra on the 2érd of November 1914; 
were assembled and a 
proslamstion stating the reasons for the 
occupation and the friendliness of the British 
Government, was read and salutes were 
fired." It is further stated that ‘the 
subsequent operations in Mesopotamia remain- 
ed under the charge of the: Government of 
India; snd the War Offiee dil not. assume 
direct responsibility until February 1917." 
It ja true that the troops whish took part 
in the campaign ia Mesopotamia were known 
by the name of the Indian Expeditionary 
Forse, and the despatehes relating to its 
operations were published in the Gazette of 
India ; but that fast is not suffisient to show 
that Basra was under the administration of: 
the Government of India. Basra was 


^ Lal 
7 was" 
^3 
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- ocsapied by the British troops orfor the 


matter of that by the troops sant by the 

Goveroment of India; but the oseupstion. 
was military oseupation for the purpose of 
proceeding with the expedition and protesting 
the army ou its way onward and sesuring 
its safety and support, The territory was, 

except for those purposes, nos under the 

administration of the G'overnmént of India, hn 

was foreign territory under military Ossupas 

tion, the object of whieh was much more. 

restricted than that of an oe 

earried on for other purposes, and, 

our opinion, sestion 13 is wide enough áo 

apply to cases of absense in eueh territory, 

though it may be under temporary military 

ocsupation of the kind above mentioned, : 

We do not seeany reason why the plaintiff 

should not be allowed the- benefit of seetion - 
13 and we agree with the lower Appellate ` 
Oourt in finding that the period during whiek 

the defendant was absent from British 

India in Franse aud Basra, should be ' 
‘excalded Taking that view of the matter, 
the suit of the plaiotiff is clearly within time; 
In First Appeal from Order No. 94 of 1921 
(Goya v.' Kunj Beharé Singh), ‘desided on 


».the 4th of August’ 1921, a similar view wag 


maintained. ^ The "learned Counsel’ for the 
defendant-appellant asks ua that the case may 
be remanded to the lower Appellate Court in 
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order that the other points determined by 
the Court of first instante may be desided 
by it;-but as there is no affidavit indisating 
that those points had been taken there, we 


are unable to aedede to that request. The 
appeal i is dismissed with eosts. 
j Agpeal dismissed. 


n WO. A. 
i [d 


"" PRIVY COUNCIL. 
. APPEAL FROM TAR BoxB.Y Hien Counr. 
May 25, 1922. 
Present:—Lord Buakmaster, Lord Atkinsor, 
Lord Sumner, Lord Carson and 
| Sir John Edge. 
Tum FORT PRESS COMPANY, Limitin 
— DEFENDANTS—ÀPELLANTÀ 
versus 
Tur MUNIOIPAL CORPORATION OF THE 
- ` CITY cr BOMBAY AND ANOTHER— 
^— PyormzFES— RESFONDENTS. 
Land Acquisition’ Act (I of 1§94)—Acquisition 
proceedings, commencement, oj— Owner of land, right 
of, to effect private sale, if determined, 


‘The commencement of proceedings under the 
eR Acquisition Act for the acquisition of a piece 

land does not estop the owner from entering 
ini a binding agreement for a private sale of the 
game. Such an agreenient can be enforced like 
any other contract. 

' Appeal from a deeree of the Bombay 
High Court, (Mr, Juatise Heaton and Mr. 
Justice Marten), dated the 3lat July 1919, 
in Original Civil Jurisdietion Appeal No. 50 
of 1919, reported as £8 Ind. Cas. 621 
affirming a decree of the same Court (Mr. 
Justiee: Maeleod) in Original Suit No. 358 
of 1918, dated the 24th February 1919. 

- Mosora, : G, HAC Talbot, K. O, ard A.F. 
Wootten, K. 0., for the Appellantr; 

Sir George Lowndes, E.O., Mr. W. H. Up ohn, 
K. 0., and si E. B. Raties, fcr the Respond. 


n 
JUDGMENT. - | 

Lor BooguasrkR,-- In this case the Cor- 
poration: of Bombay entered into negotiations 
during: the-years 1916 and 1917 with the 
appellants (The, Fost-Press Company, Limit- 
ed) for ihe. purpose: of. acquiring from 
fhem by agreement certain lands that were 
gode for local purposcg.: - Those negoti: 


‘has been brought. 


ations were not suesesaful and on the 28th: 
July 1917, while they were still pending, the 
Goverdment issued, under the Lind Acquisi- 
tion Ast, at tho Kai of the Corporation, 
a notification that the lands weré r-quired © 
to be taken by the Government for a public 
putp»se. That notifiaation was followed in 
dua ccurge bya nofiee on the 22nd Augutt, 
1917, signed by the Deputy Collestor of 
Bombay. The Collector proceaded in aseord- 
ante with the powers sonferred upon him 
by the Act to hear the dispute, but on 
the 12th September 1917; the negotiations, 
between the appellanis and respondents were | 
re opened and & proposal was made by the 
Fort Prezs Company stating that they were | 
willirg: to acaept without ‘prejadice 
Rs, 1,45,517, ineluaive of 15 per «ent. for com- 
pulsory acquisition and the -eost of the. 
chimney a3 the price of the property, sab. 
jest to «ertain specified deduetion: This 
proposal was acsepted and approved on ba. 
half of the Corporation of Bombay, This . 
albsration in the position of the ‘parties 
was brought before the Collestor in due 
course, but ab an‘ adjourned hearing on the 
27th January 1918 it was danied on be- 
half of the appeilants that any agreemant 
had been reashed, and the Oolleator aesord. 
ingly further adjourned tha  proseedings 
in order ‘that, as their Lordships understand ~ 
the report of what ‘took plaee, the parties 
might take the necessary steps to setila 
whether or not a bargain had been made. 
Those ateps were taken ‘with promptitude 
by the respondents, who instituted proaesd- 
ings in the High Court: of Judisatüré at `. 
Bombay on the 12th Marsh 1918, asking 
for a deelaration that,thereo was a eontraot 
and for a ve-y large number of points of 
ansillary relief, They suesecded  beforé ] 
both Courts; namely, that exersising ‘Original : 
and that.. exereising: Appellate  Jurisiic- 
tion and -from the latter this appeal 
The foundation of:the ' 
appellants’ ease rests on the assertion that | 
when ones proosedings for eomflulsory ace ' 
quisition have been set on ‘foot, the interaat- 
ed- parties eannot come to any binding _ 
agreomeat regulating tha àmouat ‘of ‘the . 
purahase price, Therd i$ nothing whatever 
in the Land Acquisition det itsslf to noga- 
tive any sash right, If tha pariíes bafore : 


the institution of ths prossediaga cantemp- : 


lated by that Ast, ehosa to agreo, they wera. 
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.perfestly competent to do so and there is 
nothing whatever in the words of the Ast 
to suggest that this poweris thereby taken 
away. The Act sertainly does not. direatly 
-affest such a result, nor can their Lordships 
,ascartain any reason why the fact that eom- 
pulsory powers have been invoked in ordar 
to secure property from unwilling vendors, 
should be regarded as denuding all parties 
of rights they possessed before the prcoeed- 
ings .began. $n 
In the present ease, the Corporation of 
Bombay enjoys by. virtue of its Munisipal 
. Aet of 1888, express power to asquire im- 
,moveable prorerty at certain terms and 
rates and prices as may: be thought right 
by the Commissioner when approved by tlie 
Corporation, and coneequently the Board is 
not facad with ;the sonsideration of the 
question as to whether there was any initial 
informality in the power of thà respondents 
to do what they have done s.d 
Their.Lordships think that the agree. 
ment made, whieh ia now established be. 
yond dispute, is an agreement which bound 
the parties and that the High Court exer. 
eising their appellate juricdistion, were right 
in the view they took. 
Their Lordships' opinion is not intended 
to interfere with the jurisdistion of the 
Collestor. It may baa very unusaal thing 
that be should proeesd to determine what 
in his view the priae shculd bə, after he 
had evidence of a aomplets contrac5 on the 
point, but if he thought right to do so 
their Lordships’ judgment will not affect his 
taking sueh a eourss, All they daside is 
that the parties who were competent before 
the proseedings toagree what they thought 
was the right prise for the property ramain 
competent after the proseedings and an agree- 
ment so made is eapable of being enforeed 
in the Oohrts in the ordinary way? . 
, For these reasons, ia their Lordships’ 
opini in, this appeal fails and must ba dismiss- 
ed with costs, and their Lordships will 
‘humbly advise His Majesty accordingly. 
N., H. Appeal dismissed. 
. Solisitors for the Appollants :— Mesara. Æ, 
Ha Turnèr & Sons, °, 9 0. 01 
` : Solicitora for the Respondents, —Messrs. 
"Sàndsrson, Lee, Eddis § Tennant. , 
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ALLAHABAD HIGH COURT. 
Ssconp Civit Apparat No, 841 or 1921. 


i 7 July 4, 1922, 


ra 


‘ Dr. Kailas Nath.Katiu, for 


- 


for. non-delivery of goods, + à 


Present :— Mr, Justice Stuart and 
Mr, Justiee Sulaiman, _ : 
JUGAL KISHORE —PLAINTIFE— ÁPPRLDLANT 
verous 
GREAT INDIAN PENINSULA 
RAILWAY AND ANOTHER — DEFENDANTS— 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch, I, Arts, 30, 31— 
“Against 'a carrier for losing or injuring goods! 
meaning of—Loss, time of, proof of-—Onus—Non- 
delivery of goods—Mo refusal to deliver—Limitation, 
operation of — Reásonable time for delievery, | 


Art. 80 of Schedule I to the Limitation Aot refers 
to losing or injuring goods by the Carrier, and not by 
the consignee, that is to say, time begins to run 

.from the time when the Carrier lost or injured the 
goods, and not from the- time when the consignee 
may be said to have suffered loss, The words "against 
a Carrier for losing or injuring goods”, obviously 
suggest not a mere loss of goods to the owner, which 
might be caused by non-delivery, but an actual 
losing of goods by the Oarrier himself, and the 
burden of proving that the goods were lost more 
than one year before the institution of a suit for 
damages, is on the Carrier [p, 932, col. 2,] 

Fakir Chand v. Secretary of State for India in 
Council, 19 Ind. Cas. 477; 170 P, L. R. 1913; 122 P, 
W. ER. 19:8, followed, 

There is no inflexible rule that, in an action to 
recover damages for non-delivery of goods against 
a carrier, time, under Art, 31 of Soh. I to the Limita. 
tion Act, must begin to run from the expiry of the 
ordinary period of transit. jp, 983, ool. 2.) 

In an action for damages for non-delivery of 
goods consigned to a Railway Company, where no 
time is fixed for delivery, if the correspondence 
between the parties shows that the matter was 
being inquired into and that there was no refusal 
to deliver well within a year of the suit, Art. 4] 
of Schedule I to the Limitation Act cannot ba pleaded 
as a bar,-for, in such a case, it cannot -be said 
that the suit was. brought more than a year 
from the expiry of a reasonable time within which 
the goods should have been delivered lp, 983, col, 1.] 

Madras and Southern Marhatta Railway Qo, v. 
Bhimappa, 17 Ind. Cas. 419; 2% M. L. J. 611, relied-on, 

Mutsaddt Lal v. Bombay Baroda and Central India 
Railway Co., 68 Ind Cas 547; 18 A. L. J 377.2 U, 
P.L. R. (A ' 84 42 A. 3*0, Great Indian Peninsular 
Railway v Ganpat Rai, 10 Ind, Cas, 122, 88 A. 544; 8 
A. L, J. 64%, distinguished.e . : : 

Second appeal from a decree of the Dictriet 


Judge, Allababad. < 


2 ; the Aprellart, 
.Mr,.Ladlt Prasad Zutsht, for the Respondents. 
JUDGMENT.—This isa plaintiff's appeal 

arising out of a-suit for resqvery of damages 


On. the 28th August, 1918, the plaintifg 


z _ purehased -sertain bales of.cloth.at Bombay, 
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which’ his commission agents made over 


to the G. I. P. Railway for transmission to 
Chuner, whish ison the E I, Railway line, 
and duly obtained a Railway reesipt for it, 
The goods, however, never reached Chunar. 
Hense the olaim. . 

Both the Railway Companies pleaded 
the bar of limitation, and both tried to 
throw the responsibility on the other. The 
G; 1. P, Railway Company asserted that the 


goods were handed over tothe B. I, Railway, - 


‘at Marikpur jnnetiop, while the E. I, Railway 
‘Oompavy denied having reseived the goods at 
‘all, At the trial no dispute was raised 


dg unfortunately not the 
. consignee has had to soter. 


as tothe amount of damages elaimed, nor 
was any issue sbrusk on the point. 

"Both the Courts below have found that 
the plaintiff has not yet reseived the goods 
and has suffered loss; and further that the 
plea raised by the H.I. Railway Company 


that they never received the goods, was in- 
. sorreot, and that in fact the gooda did arrive 


at Allahabad. but owing toa mistake made 
by the Goods Olerk, they were despatoled to 


` Ohupra instead of Ohunar: they have. how- 


ever, relustantly dismissed the elaim as being 
time-barred and have dirested the parties to 
bear their own costs. 
.The treatment accorded to the plaintiff 
first whieh a 
When there was 
a- delay in the arrival of tbe goods, the 
plaintiff started writing to both the Com. 
panies, who delayed astion by the plaintiff 
by informing him that the matter was under 


. enquiry. A perusal of the lengthy eorrespond- 


ence that ensued shows that the plaintiff 
was allalong made to believe that enquiry was 


. being made, A letter on the 25th February 


.1919 stated that the matter had bsen refer- 


red to the General Traffic Manager, One 


‘of the 3rd April 1919 showed that the 
: matter 


was still under enquiry, That of 
the 19th April 1919 asked the plaintiff 


' to be at the station to reczive the goods, 


On the 22nd April 1919 the plaintiff was 
required to send a copy of the bsjuk and the 
letter of the 19th June 1919 told bim that 


the matter was reeeiving "special attention” 


"and that of thá:12th July 1919 that " the 


` subject was reseiving best attention,” 


$ 


In Desember 19:9 the plaintiff was asked 
to call personally, Jn January and February 
1920, the E. 1, Railway Oompany was still 


 ssking fcr partienlars of the wontenta: ot tha 


bales, On the 3lat Mareh 1920 the cuit 
was actually instituted. 
The recital of these few daten alone js 


, Buffisient to show that tbe plaintiff wes never 


informed what bad happened to the goods 
whether they were lost, injured -or miss 
delivered nor was hetold when and where they 
were lost or injured. On the other band, 
he was all along assured that irquiry waa 
being made, which naturally made him wait. 
This assuranse was continued even after 
the expiry of the period of one year which 
is now pleaded asa bar, When the- E. I. 
Railway Company, by its own eonduct, made 
the plaintiff await the result of the enquiry, 
it is rather startling to find the plea of 
limitation raised in defenee on its behalf, 
However, as. the Companies’ agents have 
thought. fii to raise the plea, we are 
bound to eonsider it. The defendant Com- 
ponies plead the bar of Arts, 30 and 3l of 
the Limitation Aet. 

Art, 380 applies to suits for compenaa- 
tion for losing or injuring goods, and the 
pericd is one year from the date when the 
loss cr injury oesurs. It is obvious that the 
Article refers to ksirg or injuring gocds by 
tbe c:rrier and notby the plaintiff; that 
is to rey, time begirs to ron from: tke 
time when the sarrier lost or injured the 
gcods, ard not from the time ‘when the 
eonsigree may be caid to bave svffered loss. 
This was the view exprested by Rartigan, J., 
in Fuktr Ohend y. Secretary of State for India 
tn Council (1), following an carlier cate cf 
ihe Punjab Chief Court. We agree with 
h's view that the words "asgairst a carrier 
for losing or injuring gocda obviouly suggest 
not a mere loss of the gocds to the owner, 
which might be eaused by misdelivery, but - 


-an actual Icsing of gcoda by the carrier 


himself" Now, as we have already remark 
ed, the Companies do not tuggest whenand 
where theloss took plate The burden of 
proving when the gocds were lost was deoi- 
dedly on the Companies, ard ft not being 
proved that the goods were lost by them 
mora than one year before the instilution 
of the suit, the claim i is not barred by Art. 30, 

Art, 31 fixes oné year from the date 
when the gocds ought to have been delivered 
ard epplies to su ts to recover sompensation 
for non delivery. Itis to be noted that in the 


(1 19 Ind. Cas. 477; 170 P. L. R. 1913; 122 P, W, 
R. 1018, 
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` presént cace no timo was fixed for the delivary 
` of goods, and the cortespondenoa between the 


parties shoxs that the matter was being 


inquired into acd that'there was no refusal 
_to déliver, up to wall within ayearof the 


‘suit. ‘In the sironmstancas of the ease we 


‘are unable to hold that the suit was insti- -` 


tuted more than a yearfrom theerpiry of a 
reasonable time within which the goods 


‘shoald have bsen' delivered, This view is 
, fully supported by the case of Madras 


| -and Southern Marhatki Railway Oo, v. Bhi- 


‘ mappa (2). 


Li 
|” liar "ease, 


The Courta below have relied on the sage of 
Mutsaddt ‘Lal v, Bombay Baroda and Osntral 
India Railway ‘Oo. (3). That was a pesu- 
The plaintiff had eonsigned the 
good "on the 16th January 1913, and in 
February 1914 the plaintiff. was ` dis- 
tirietly informed that the goods were not 
lost but were lying in their Lost Prop- 


erty Ofiss ` as delivery had not béen , 
_elaimed by any one, and that he should take 
' delivery. there. 
instituted till the 7th Janasry 1919, the 


Avd yetthe snit was not 


plaintiff claiming extension of time because - 
of a letter of the 17ihof March 1916, under 


‘whish the Company had offered to pay him 


‘was ^ selen ly 


something as  sompensation. Banerji, J., 
held that that letter did not amount to au 
aeknowledgment of liability so as to give a 
fresh start. On that ~ finding the olaim 
birsed "by time, It ia trus 
that in the body of the judgment there is a 
remark whish may suggest that limitation 
begins to rua from the expiry of the ordinay 
period of transit, but thas ramark is an 
obiter diclum aa the point wis not a point 
whioh had to -be desided in thatappesl. It, 
however, finds support from an earlier ease, 
Great Indian Peninsular Railway v. Ganpat 
Rat (4), but this also is distinguishable from 
the présent ease. The judgment in tha: 
case does not show that the Company had 
bean assuring the plaintiffthat enquiry was 
being made or that he waited in pursuanaa of 
gush an assuranee. 

In the present case, when the plaintiff had . 
all along been assured that enquiry waa 
being made, amd he had even hopes of 
recovering the gocds til September 1919, 


(2) 17 Ind. Cas, 419; 28 M.D, J. 6511. 
(3) 58 Ind. pom 647; 18 A. L. J. 877; 2 U, P, L, R. 


(AJ) 84; 42 A. 8 
(4) 10 Ind, QUK 122; 33 A 541; 8 A, L. J, 649, 
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ib exunot be siid that his slain wai filed 


"more than a year after the date whan the 


Rois ou ght ty have baen delivared. Wa 
do no! razognise any inflorib'e rule that 
tims must bagin to run from the expiry of 


. the ordinary period of transit. 


We are, therefore, of opinion that the 
claim is not barred by time. The result is that 


“we allow theappeal, set aside the deeress of 
' the Courts below and desros the plaintiffs’ suit 


with eosts in all Courts, 


W. C, A, & M, H. Appeal allowed, 


MADRAS HIGH COURT, 
Oirr Orvin Joust Apgar No, 49 or 1921, 
March 10, 1922. 
Present :—M v.  Justioo ‘Doutta. Trotter and 
Mr. Justice Hamesam,: 


| M. DORAISAMY ALYANGAR~Darenpaxr 


No. l-—À»rPELLANT 
terius 
K. NARAYANA AIYANGAR AND OTHERS — 
PLAINJIFES— l6SPON DENTA, 

City Civil Court Act (Mad. VII of 1892), s. 8— 
Presidency Small Cause Courts Act (X V of 1882), sy, 
19, 41—Landlorà and tenant —8Suit in eject ment— 
Jur isdiction of Madras City Civil Court, 


The jurisdiction of the Madras City Civil Court tq 
entertain a suit in ejectment against. a tenant is 
not barred by reason of section 4! of the Presidency 
Small Cause Courts Aob read with section 8 of the 
Madras City Civil Court Act, 

Seotion 41 of the Presidency Small Cause Courts 
Act relates only to applications and not to suits, 


Abdul Rahim Sahib v. Gangathara Aiyar, 37 Ind, 
Cas, 430; 4L W. 402, Kalyanchand Lalchand v: Sitaba; 
Dhanasa, ?3 Ind, Cas. 82 : 38 B. 803; 18 Bam L. t.65 
&nd Venkata Chandrappa Nayanivaru Yv. Venkatrama 
Reddi, 22 M. 2606; 8 Ind Deo. (N. s.) 182, distin. 


-guished. 


Appeal against a desres ofthe City Civil 
Court, Madras, in Original Suit No. 71 of 
1991. . 

FACTS appear from the judgment, 

Messrs, K. S, Jayarama Aiyar and A, N, 
Krishna Aiyangar, for the Appollant.— 
There is a spesial prosedure pressribed for 
ejeetment under section 41 of the Presideney 
The plaintiff 


l ye Gangathara Atyar (1), 
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. should have.gone to the Small Onuse Oourt, 
” The City Civil Court’s juriedistion ia barred 
"under reetion 3 of the City Oivil Court A ot. 

| Refererce was made to Abdul Rahim Sahib 
K alyan chand Lal- 


` chand’ v, 'Sttobat Dhanasa (2) ‘and Ven‘ate 


r 
1 


, Qhandragpa. Natantvatu v. Venkatrama Redit 


Me, W. JY. .Bangasawmt Atyangar, for ‘the 


_Respondente.— What is provided for in seetion 
-Al òf thé Presidency, Small Cause Courts 


Act is an.  applieation. Under sestion 19 
this" suit is fot eognizable as. a suit by 
the Small Cause Court, 

JUDGMENT.—The first point in this 
appeal is whether the cognizance of the enit 
by the City Oivil Court is barred by seation 
3 of the City Civil Court Aet (VII of 1£92). 
The appellant relies on cestion 41 of the 
Presidenoy Small Cause Courts Act (XV of ` 
1882) and eontends that, beeause an appli. 
cation tc ejest à tenant ‘ould: :be ‘filed in the 
Small-Cause Court, the present suit -before ` 
the City Civil Court is. barred. We do ` 
not think this contention is tenable, the 
present suit before the City Civil Court is 


. obviously not cognizable by the Small Cause 
“Court (vide sestion 19 of Aet XV of 1882). 


What is cognizable is merely an application, 
.O: VI, r. 8 of tbe Rules for the Presidency 
Small Cauce Courte, no donbt, says that an 
application under seetion 41 of the Presi- 
der cy:Small Cause Oourts Aet shall be in 


‘the’ form of a plaint, but on this ground the 


applieation does not become a suit. We, 
therefore, feel that the present suit was not. 
cognizable by the Small Oause Oourt as a 


-suit and, therefore, seetion 3 of the City 


‘filed before the High Court, 


Civil Court’ Act does not prohibit its being 
filed before the City Civil Court, The sase of 
`Abdul- Rahim Sahib v, Gangathara Adyar (1) 
has no bearing on the point before us. 
decides that suits under ssotiors 47 and 49 
of the Small Cause Courts Aet should. be 
Kalyanchand 
Lalchand v. Sitaba$ Dhanasa (2) and Venkata 
Ohandrappa Nayanivary v. Venkatrama Reddi 
(8). deal with the eonstrustion of section 11 
ot the Civil Prosedure Cbde.and, therefore, 
eannob help us in construing sestion 3 of the 
Quy. Civil Court Ast, 


"ah 37 Tha. “Can, 486 4 L W, 408, ` 
12) 28 Ind, Cas, 320,98 B, 809; 16 Bom. L, 'R. 6. 
182 ee 256 8 Ind, Dee, (N. 5) 182, 
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Coming to the merits, it has been ponen. 
ed that the evidence does not suport” the 
‘finding that the plaintiff is a tenant under 
the Official Assignee and that the first de- 
fendant isa sub tenant under the plaintiff. Tt 
‘ia also contended that the title of the plaintiff 
is really a title to the whele, Iease-hold interest 
of the insolvent Srinivasa Aiyangar by 
assignment from the. Official As-igneé and, 
as he has not got 8 regietered instrament, 
‘the plaintiff is nof in & position” ‘to prove 
“his ‘title. It seems to us ‘that the evidonee of 
‘the plaintiff supported as it is by Exhibit 
E whieh the. lower Court has found to be 
genuine, conelusively shows that the original 
arrangement entered into by the second 
“deferdant Venkdtapathy Aiyangar with the 
Official Assignee was really on b.half of the 
pl-intiff, that the second deféndant -was 
benamidur ‘for the plaintiff, that the second 
‘defendant (representing the plaintiff) was a 
terant under the Officwl Assignee ard that 
the first'defrndant/ wasa rub tenant under 
the ' plaint ff.” Whether the tranaastién 
between the Offisial A-s/gaee andthe plain: 
“tiff notually amounts to an ‘assignment cr 
on!y & lease of. the leare hold right reed 
rot be desided. It is enough that the let 
defendent holds as a tenant under the plaint- 
iff ‘and the amcurt of R-. 980 whish lie 
bas been paying ..to rlaintiff is clearly a 
belarea cf rent of Re. 30 for whieh he bas 
been holding the premises ur.der the plaintiff, 
he bavirg paid’ Re. £0 8.0 dirce'ly .to ‘tHe 
Offisial Assignee, The findirga of the City 
Civil Judge are eorrest and the decree cf the 
lower Oourt ‘will ba modified by giving oredit 
to all the amounts paid by the first defendant: 
to the Official Assignee. Otherwi e the 
appeal fails and is dismissed with esta, 


x.o b C BS : M. 
: Leoree mojd:fi d. 
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IMNDERPAL SINGH €. BsPati, UC a i PIS E 
De ALLAHABAD BIGH OOURT.. . . The Jearned Jndgo says: “Rents in cash 
: Om Revisions Nos. 4 anp 5 ox 1922. : or kind are resoverable ooly throvgh the 
June 27, 1922. se. Revenue Corrt. Ib is rne, lability for 
Prerent: —Mr. Justieo Ry via. * >. rent in esse of intentional non produestion 
INDERPAL S:NGH—Appiidant | .is/not specially provided for in the Tenarcy 
versus ; Aet; but there does nob seem (o be ary 
BAFATTAxwp ornexes—Orrorue Party, . differeros in-principle in tha ease of nen- 


-Agra Tenancy Act- (II of 100, e: 102—Suit for < prodcotion cf erops io any partieular year, 
rént ae ee for not ratsing ca Court, ond tho cas; of removal of crops after 
Jurisdiction of, . produoetion but Lefore appraisren‘, for the 

A suit bya landlord againat his tenant ‘for. ‘rent | . purpese of estimating rert provided for in 


or damages for not raising a cropis a suit under ' sestion 1(4, elause 4 of the Aet," . He, 


' section 4 2 òf the Agra enancy Act, and is excluded ~ 
from the jurisdiction of a Civil Court. [p, 9€6,col 1.] . accordirgly, Leld, that the tuit wes exclu- 


Lalji Panday v, Berhamdeo Panday, 18 Ind, Cas. 29, tively triable by tke Revernea Ocurt, and 


160, W. N. 89, referred to. . ordered the plaint to -Le returned for rre. 
Civil revision against an order of the . sentation to the proper Ocurt. 
Jud ge, Court of Small Cauces, Basti. The pleintiff comea here in. revisión. It 


^ Mr; Hornandan Prasad, for the Applieant. igs atrenuorely argued, on his. behalf, that 
- Mr. Agha Haier, tor tke Opposite Party. . section 162 (1) of the Aes. read. with. 
JUDGMENT —The faota giving tise. to - sestion 104, (having espesial regard to the 
this aprlisation in < oiyil ` , Fev ‘sion are a8 wording of clause 4) -cnablea a Revenue 
follows :— . o 'Ccurt to give’ relief wLero the rent is 
The plaintiff, the -Raja of Mahron, is peyatle in kind, orly when a serap kas in 
the- Zemincar of the holding in dispute. -fict been grown. If a tenant deliberately 
The defendart is ita oteupar cy. tenant and " refuces to tow the land, ke eommits a 
holds it on batai ren‘ , tka; is to ray, the breash of his implied covenant io cow and 
rent rayabla. by him, is half the erop cultivate tLe land with due dil'gense, and 
raited cach year pryakle in hind. It js tkat, therefore, as Lo rert con be ever 
“ alleged: that in the year 1327 -Fasl', the -atcertained thers being no erop, much leng 
: defendant rurpcsely did not tow tke land, can it Le recovered on the batis of half 
‘ so that thero was no crop. of the harvested crop, his only remedy ig 
“The. plaintiff sued the defendant for to sue fcr damages for breach of ecntrac’, : 
_arrears cf bis iens in that year, in the In oder, prima facie, to deside a question 
Reverua Court. The pleadings are not of jursdicti.n, it is necessary to examine 
before me. tbe plaint. Before proeeeding further, there- 
: From ” the jadgment of the Assistant fore, 1 will give a summary cf the plaint, - 
.. Oollestor, it appears that thas Court dismissed Paiagiaph 1 dercrites tke plaintiff as 
the suit, on the moard that the p:éwari tlo lard:orü, ard the defendant ss his 
proved that:no erop had been raised on 0esupaney fonane of the land ia dispute. 
the land. . On appeal, the Collestor aontentei _Paregraph 2 states, tLat the land waa let 
` himself with cismissirg ` the appaal in -a “to tLe defendant cn the agreament (and 
judgment: of a few liner, without avy  acsorcing to a pcevalent-castom) that the 
diseustiop, That litigation ended there, I tenant sbould eultivate the land and tow 
' presume it couid haye Leen taken further, cros, and that the Zemindar should reseivo 
, bat as the pleadirg: are rob bafo1e me, half of the produse by way of rent. 
‘I eannot say. Bab anyhow I think.it Paragraph 3.— The defendant is oks‘inate 
.unnesessüPy to pursue that qusction further. and headstrong, and in order fo sanse lss 
The Revenue Court did not refasa to hear to the- plaintif did not sow the land during 
“and decide the acit ; but desided is rightly or 1323 Fasli, bat loft it fallow, with the 
" wrongly (it i» inmatertal which) appareatly resul? (hat the plaint.ff suffered a loss of 
¿on its merits oa’ the evideusa before ii. Ra, $0, which he is ent.thd tfo recover 
In 1328 Fasli the defendant again did from tne defendant.” Paragraph 4—Ag 
rot enw tbe land; henag thia suit, whieh tbe landa are occupancy. hellings of the 
wes Lrought ta recover &s.30 as camages Ceferdant, the “plaintiff, ennaot get them 
p the Court of Small Carers at Basti, cultivated by other tenyn‘s. t'a agraph 5,— 


c ; " 
- A 


= - 
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The «plaintiff often demanded "damages or 
rent," (harja wa nuksan ya lagan) from the 
defeüdant, bat he refused. Paragraph 6.— 
‘Te’ plaintiff bas suffered loss from the 
` unlawful action of the defendant, and ‘as 
long as the defendant does not sow any 
'erops in the suit ‘Janda, 80 long it is 
- impossible for the plaintiff to realize the 
tatal rent (rent: in kind) through the Reve. 
rue Courts. The'suit for arrears of rent 
was dismissed by the Hent Court; and the 
plaintiff has no remedy except to bring a suit 
' for damages in this Court. 
' It ge&ms'^to me that, from a perusal of 
the plaint itself, the suit was within the 
cognizanee of the Revenue Courts. 
tedly ihe relationship of landlord aud, 
tenant subsiste, and : the. rent has not been 
paid, and : the ` plaintiff prays to recover 
"Rs. 30, "damages or rent". I think, for 
reasons recorded below, this suit falls 
within a suit contemplated by section 102 
of the Tenancy ‘Act, having regard to the 


explavatory | words of the Fourth Schedule, l 


ial No. 2. | 
ee 167 of the Tenancy Act, I think, 


tter beyond doubt, It provides 
ven Det suite -: 5 x ...0f the nature specified 
in the Fourth Schedule shall be heard and 
determined by the Revenue Courts; ~ and, 
exeept in the way of appes!, as herein. 
after provided, no Court other than a 
Revenue Court shall take cognizance cf any 
dispute or matter in respect of whieh any 
auch suit... might ba brought.” Turn. 
ing to the Fourth Schedule, 1 find included 
in it Serial No. 2, 2. e., B suit under sestion 
102 of the Act "for arrears of rent, or 
where rent is paid in kind, for money 
equivalent of such rent.” It seems to me, 
that this suit comes within gestion 102, aa 
explained in the sohedole. These words 
"op where rent is paid in kind, for money 
equivalent of such rent, was first introduced 
into . the Tenansy Legislation of there 
Provinees, by sestion 93 (a) of Ast XII of 
1881, aparently to “give effect to tbe ruling 
of the Foll Beneh of tkis Court, in Tajuddin 


v. Ram Porshad (1). Apart, however, from | 


the broad question whetber guch s suit lies 
in a Civil Court, I think, the present suit is 
excluded from the sognizance of the Small 


. Cause Court, ia whieh it was filed by 


7 (1) 1A. BIN 1 Tnd. Dec. (8 9.) 127. 
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Admit- ' 


. (1939 


Art, 8 of the Sseond Sohednle to Act XI - 
of 1887.. Tho saso of Lalji Panday-v. Berham- 
deo Paniiy (2) ia exástly in point. Thera 
Mookerjse and Caroduff, JJ., diseusa the 
law at length, I rajast tha application 
with eosís. ~ 
s Y. C. A. 

Arplication ve ected. 


(2) 18 Ind, Cas, 29; 16 C, W, N. 89, 


. OUDH daa COMMISSIONER'S 
RT, > 
‘Frast Civit APerar No. 69 or 1921, 
July 10, 1922, ` 
Present :—Mr. Simpson, A. J, O., 
and Syed Waz'r “asan, A. J. C; 
HAMID MIRZA BEG anD anotaer: 
wwe PLAINTIFFS- APPELLANTS ` 
versus i 
AHMAD MIRZA BEG-—DtzrsNDANT— 


RESPONDENT, 
Pleadings Amendment —Civil ‘Procedure Uode (Act 
V of 132 ), O. VI, vr. 1%—New case, when can be 


` allowed to be introduced —Suit, events happening subse. 


quent to institution of-—Declaration of title, suit 
originally brought for — Possession, relief as to, becoming - 


` necessary Trial Court, power of—Plaint, amendment 


of, 


Àn &mendment in the pleadings should be made if 
thereby the real substantial question can be raised 
between the parties and multiplicity of legal proceed. 
ings avoided, [p. 988, col. .] — ; l 

Kuriz v, Spence, (1887) 86 Oh, D, 770 ab p.774; 68 
L. T, 320; 86 W. B. 438, followed. l 

Order VI, r. 17, Civil Procedure Code, will not 
exclude an amendment which has the effect of in. 
troducing & new case simply because it does so i but 
such an amendment wonld be refused if the new 
case sought to be introduced could more conveni. 


' ently be the subject of a fresh action [p. 939; col. :.] 


Budding v. Murdoch, (1875) 1 Ch’ D 42; 45 L.J. 
Ch. 217; 24 W R.23 and Raleigh v. Goschan, (1898: 1 
Ch. 73 ab P 18: 67 L. J. Ch. 59; 17 Leal. 424 46 W, 
R. 90; 14 T. L. R. 86, relied on. " 

Northampton Coal Co v, Midland Waggon Co,, (1878) 
7 Ch D. 500, 88 L T. 82: %8 W. B, 486’and Crosfield 
& Sons Limited v. Manchester Ship Oanal Co (1904: 9 
Ch. D. 124; 8L J. Ch 38m: 594 WB, 656; 90 L.T, 
657: 20 T. L. R #74, referred to, uM. 

If events which have happened subsequent to the 
institution of: a suit render the relief prayed for 
useless, if granted, and introduce matters , which 
become the real questions in controversy -between 
the parties, a Court of Original Jurisdiction at any 
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rate has power to order such an amendment as may 
,be necessary for the purpose of determining ques- 
- tions so arising. . [p. 988, col. 1.) 

Where & suit as originally brought is for & mere 


declaration of title, but subsequent events render | - 


ib necessary to claim possession of the property to 
which the title related, the "Trial Court is quite com- 
` petent to order amendment of the plaint 80 as to 
include tho relief as to possession as well, [p. 988, 
cola. 1 & 2.] 

Govinda v. Perumdevi, 12 M. 186; 4 Ind, Deo, (N. s.) 
444, distizgnished. 


Appeal from adesres of the Subordinate 
Judge, Sitapur, dated 20th July 1921 and 
: 20th August 1921. 

- Dr. J, N. Mirza assistod by Mr, Muhammad 
Arabi, for the Appellants, 

Mr. Haider Husain, for the Respondent, 


‘the deeree of the Subordinate - Judge: of 

Sitapur, dated the 20th August 1921, dismiss. 
sing . the plaintiffs’. suit with coste, The 
plaintiffs prayed in their plaint for the fol. 
lowing reliefs :— 

(a) That the defendant has ceasel to all 
the position of the /aluglar of the estate. 

(b). That the plaintiff No. lis entitled to 
.Ahe position of the talugdar and shall be 
.entitled to the possession of the estate on the 
termination of Reseivership 

(c) That if for any reason the plaintiff 
.No.l be not held entitled to the position of 
the £aluqdar& deslaration be made to tha 
-efect that the plaintiff No. 2 is eotited to 
the position of a zalugdar and to the posses. 
sion of the estate on the termination of tho 
Reseivership. 

The ground of astion was founded upon 
the terms of an agreement between the 
parties dated the 12:h July 1919 and it 
is urged that the defendant has forfeited 
his right to sontinue in possession of the 
‘estate and that the plaintiffs or one of them 
are or is, a8 the case may be, entitled to 
enter into possession. In paragraph 12 of 
‘the plaint it was stated that "as the Reeeivor 
ig now i& possession 8 declaration in favour of 
the plaintiffa will be suffsient." The alaim 
was velued at five lass of rnoses and a Court. 
fee of Rs, 10 wad paid on the ground 
that the reliefs prayed for were merely de- 
claratory. 

It appears that one Rani. Abadi Bagam, 
the daughter of the last holder of the estate 
had obtained a decree for dower due to her 
mother in a anit whieh she had brought 
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‘missed with costs. 


‘ja quite eslear, therefore, 


987 


against all the partie: to this litigation. 
With a view to faailitate the satisfaction of 
that desree a Recaiver was avnointel by the 
Qourt on the 7th Mareh 1917, who duly 


: ecb;rad into possession of the esta'e, and it 


is commoa ground that on the date of the 
present suit, that is, the 15:h April 192 , the 


' Receiver was in possession of the estate, 


The Reseiver was, however, discharged by the 
Gourt on the 19th May 15291, whereupon the 
Court dirested the plaintiffs to amend their 
plaint by adding a relief for possession of tha 
property and to pay the proper Court-fee 
with referense to that relief. It granted 
one month's time for the nesessary amend. 
ment-and the payment of the requisite 


_Court-fea and further directed that in 
J UDGMENT. This is an appeal from - 


sass of default the suit would stand dia: 
The plaintiffs failad to 
make the amendment and to pay the neces- 
sary Ocurt-feea within the time limited by 
the Court, The result was that their suit 
was dismissed as already indieated. 

It is argaéd in appeal before us that tha 
elaim as made in the plaint for mera da. 
claratory reliefs was a competent elaim 


- having regard to the eireumatanses at the 


date of the inctitation of the suit and thal 
the rubsequsnt discharge of the Resoiver did 
not and should not affectthe plaintiffs! suit. 
In view of the opinion which we have formed 
in respest of this appeel and which we shall 
shortly express,we deem it wholly unnesessary 
to deeide the question whether the plaintifis 
were able to seek further relief upon a mere 
deelaration of title on the date ofthe suit 
or not. 

It is admitted in the plaint that the only 
bar to a relief for recovery of possession of the 
estate was the fact that the Recsiver was in 
sush pcssession on the date of the sait. It 
that whatever 
the possession of the 

eeased on ths 19th 
when the Cou:t removed 


the natura of 
Receiver was it 
May 1921 


‘the Reseiver and it ds not disputed that since 


that point of time the deferdant is in com- 
plate po:session of the Aurangabad e:tate, 
which is the estate in dispute. It would, 
therefore, follow that no further ground 
remained for the plaintiffs to eontinue to 
restrist their suit to merg deslaratory reliefs 
and nob ts «eek the only propar relief ia the 
cireumstinsas of ejec iment of the defendant, 
We think that the lower Court was parfeaily 
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jastified in ordering the amendment of tha 
plaint in the maner ia whith it did. Rale 17 
of O. VI of the Code of Civil Procadure 
lays down that ' ‘all such amendments shall 
be made aa may be necessary foc the purpose 
cf determining the real questions in eaniro. 
' verBy between the parties.” On the happen 
ing of tha event of the dissharga of tha 
' Reeeiver the only eontroveray between the 
'rariies lay on the qu stion of the plaintiffs’ 
right to eject the defendant, It is obvious 
that this controversy cannot be determined 
without trying the issue whish wonld raisa 
the ‘question of the right of the plaintiffs 
to enter into the posseasicn of the property 
as against the defendant. It has always 
been held that an amsndment in the plead- 
‘ings should be made if thereby the rel 
substantiel question ean be raised between 
the parties ard multiplicity of legal proceed 
ings avoided Kurie v. Spence (1). It need 
hardly be pointed out thatin the altered cordi- 
‘tion of things a declaration of the nature 
cought for by the plaintiffs would, if granted, 
have proved cnly useless. A ‘second anit 
for recovery of possession will be nesessary. 
There is no authority for the propositicn 
that if events which have happened sub. 
sequent to the institution cf a suit render 
the relief prayedfor ueelesa, if granted, and 
‘jutioduee matters whieh ‘become the real 
questions in controver-y betwean the parties 
a Court of Original Jurisdiction at any rate 
has no power to order sush an amendment 
as may be necessary for tho purpose of de. 
icrmining questions £o arising. 

Helianee was’ placed by the Counsel for 
the appellants on. the deeision of the Madras 
“High Court in the cease of Govinda v. 
Perumdevi (g). In that case a suit was 
breught for a declaration that eertain alena- 
tiora cf land mada by a Hindu widow were 
not binding on the plaintiff. The suit was 
dismissed by the Oourt of first instcnce on 
the grcund that the p'aintiffs right was a 
-eontirgent one and not a vested interest, 
Pending the eppeal by the plaintiff in the 
‘High Court the widow died and the plaint- 
.jff then sought leave to amend the plaint 
so as toslaim possession 85 a consequential 
-relief. The respondents, however, stem to 


ae (1887) 86 Oh, D. %70 at p. n 58 1L, T, 320; 33 
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have dca wa tha attention of the learned 
Jidzeito the proviso of satinn 43 of the 
Soosifis Relief Ast (I of 1877), with raged 
t2 whish they mada tha following obsarva- 
tixn3: — Bat this direstion obvinusly refera 
tothe position of the plain:iff when hae. 
commancad the sais anil gan ot be treated 


'83 tsking a vay » right of anit which had 


already secracd. Was donot eonsider that 
the proviso is applisable to this sas, for 
when the Court o3ca acyuires jurisdistion 
it canuot be divested of is exsept under 
soms provision .of law. Tae Appellate 
Court has only ta sea a* a Court of error 
that the dceree under appeal was eorrect 
or otherwise when i5 was passed." We 
are led to presnme cn the basis of these 
observations and the sireumstanaes in whica 
they were mide that the objest of the 
respondents was to obtain an order fcr the 
dismissal of the aopeal on the ground that 
the proviso to section 42 of the Specific 
Relief Act applied to the ease. It is quite 
elear that the learned Judgas refased to do 
so. On the question cf amendment the 
learned Judges expressed tte following opi» 
nion,— The next question for sonsideration 
is whether, in the event that has arisen, 
the original plaint may be amended, The 
right diselo:ed by the plains was a right 
to suo for a mere declaration of title, 
and it has now ceased and is re-plased by 
a right to sue for possession by reason of tha 
reversion having become an estate veatad 
in possession. The an endment would sub. 
stantially alter the original cause of action 
and rest on an event whieh did not coeur 
until after the suit had been instituted and 
been dealt with by the Court of first in. 
stance. We ara of opinion thatthe amend- 
ment asked for «annot be made at thia 
stage of the cuit." We need express no 


‘opinion on the question as to whether a 


reicf for a deslaration of title and a further 
relief for possession on the ba3is of the 
same title discloses two different eanses of 
action or not, ba$ we inclire to the view 
that they do not, though the event which 
made the.relief for the reeovery of -posses- 
sion available happened, subsequent £o. the 
institution of the suit. ft is olear- to our 


"^ mird that the learned. Judgea were greatly 


iiflaensed by (he faot that the amendment 
was sought for in the Court of Appeal and 
they expressed no opinion asto whether if 
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' such an amendment is sough* for at an- 


early stage of the suit in the Court of 
ficat instanse the prayer should be dia- 
allowed, In the cise before us the amend- 
ment in question was ordered ba be made 
even bsfore the defendant hai filed h's 
written stitement. We may observe iu 
passing that the law relating to amend. 
meats as sontainel ‘in r. 17 of O. VI 
will not exclude an amendment which has 
the ‘effect of introdusing à new oa*e simply 
besause it does so [Budding v. Murdoch (8)]. 
But- sush an amendment would be refused 
if the new case sought to be introdueed 
sould more sonveniently be the subjest of a 
fresh aetion. [Raleigh v. Goschen, (4)]. In 
the case of [Northampton Ooal Oo v. Mid. 
` land Waggon Oo. (5)]. A Company in liqui- 
dation desired to amend by raising a new 
ease which would greatly incr-ase «osbs, it 
was ordered to give sesurity for costs. fn 
Orosfisld & Sons Limited v.. Manchester Ship 
Oanal Oo. (6) the defendant Üompany WAS 
allowad at the trial bo plead ouster of juris- 
dic:ion, although the point wan not raised 
on the pleading. 

We are, therefore, satisfied that the learn- 
ed Subordinate Judge’ properly  exere:sed 
his powers in ordering the amendment whieh 
he did and that the plaintiffs not having 
somplied with that order must bear the 


sonsequences, The appealfeils and is dis. 
missed with sosis. 
W. O. A. Appeal dismissed: 


(8) (1876) 1 Oh. D. 42; 45 L. J. Ch, 213; 24 W. R. 23, 

(4) (1898) 1 Ch. 73 at p. 78; 67 L.J. Ch. 59; 77 L. 
T, 429; 46 W. R 90; 14 T, L. R, 36, 

(b) (1878 7 Ch. D. 600: 38 L. T. 82; 26 W, R. 488, 

(6) (1904) 2h. D 128 73 L.J. Oh 345; 62 W. R, 
635; 90 L, T. 657; 20 T, L. R. 871. 
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Partition— “Qo.sharer, meaning 0 of —Ohildless Hinds . 
widow, right of. 


The word "co-sharer," in section 107 of the U. P. 
Land Revenue Act, means a recorded co-sharer of 
some kind of proprietary interest in the mahal and 
not a person entitled merely to collect rents or 
realise a share of the profits on behalf of the 
proprietor, such as a mortgagee, lessec, or thekadar - 
or-an assignee of the rents. [ p. 990, cols, 1 & 2,] 

A childless Hindu widow who succeeds to her : 
deceased husband's share in a makal, such share 
having been his separated property, is as much 
entitled as any other recorded co-sharer to claim 
a perfect partition of her share, ifhername was 
recorded, though she. might nct be competent to 
alienate the same for certain limited purposes. 
[p 990, col. : 

Bhoop Singh v. Phool Kower, 2 Agra H C, RB, 308 
and Jhunna Kuar v. Chain Sukh, % A, 400; A. W.N 
(1831) 5; 2 Ind. Dec (ny. s.) 221, followed, 

Habibullah v. Kushimba, 8 A. L. J. A81; A. m o 

9 


53, Sundar v. Parbati, 12 A. 61; 16 I, A. 186; 5 Sar, 
P.C. J. 448; 6 Ind Deo (N ss) 783 (P.0,) Hari 
Narayan v Vatat,3 B 660; Bom, L. BR, 1049, Durga 
Dutt v. Gita, 9 Ind Cas 498: 33 A 442; 8 A. L. J, 
220, Raghubir Singh v Janki Kuar, 62 Tad. Cas. 11; 22 
0. O. 117 at p. 120; 6 O L.J. 282, referred to, 

Neman v. Jas Kunwar, 21 Ind Cas 4X: 85 A, 527; 
IIA L J, 838 and Kailashi Kunwar v. Badri Prashad, 
Ind. Cas. 49; 35 A. 648; 11 A, L, J, 249, distinguish- 
e 

First appeal from a deeree of tho Sub. 
ordinate Judge, Aligarh, 

Mr. Uma Shankar Ba pas, bs the Appel- 
lante. 

Mr. Durga Fras d, for the Respondent, 

JUDGMENT,.— The dispute in this appeal 
relates to a one-third share of the village 
Sewai Raghunathpur. An application was 
made by the defendant-respondent for a 
partition of that share in the Revenue 
Csort. It wes opposed by the plaintiffs, 
who own another one-third share in the 
same village. Their contention was that the 
defendant held only a life-interest therein and 
was entitled to pet the profis of that share 
for her life but was not entitled to elaim a 
partition. 

The Revenue Court directed the objestors 
to ,get the question of proprietary title 
determined by the Civil Court; and ‘the 
present snit was consequently ‘fled by them 
for & deslaration that the defendant had only 
& life interest in the disputed property and 
was not entided to claim a partition. The 
Court below found against them and dismissed 
the anit. 


The . entire two-thirds share balonged 
originally to Bisheshar Nath, the father of 
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the defendant respondent, On the 19th 
Marsh 1888-he exesutad a Will, by virtue 
of which he devised his entire property 
in favour of his nephew, Parmanand, with 
the exseption of sertain interests, whica he 
had reserved in favour of his wife, Mosam. 
mit Ohampa Kuoer, and his daughter, 
Musammat Mohini Kuer, ani another 
person named Bhagga Lal Musammat 
Champa Kuer, and Musammat Mohini Kuer 
were allowed the said two-thirds share in 
the village Sawai Raghunathpur in equal 
parts with full power to realize and enjoy 
the profits of their respsstive shares in any 
way they liked; but they ware not given 


any authority to make a transfer of the’ 


property bequeathed to them. On the death 
of Musammat Ohampa Kuer, her share was 
to devolve on Parmanand or his sons and 
heirs; and on the death of Musammit 
Mohioi Kuer, the share given to her was 
io devolve on her own sons cr grand-sons, 
if any, or if she had no mala is:ue or 
grand-sons, on Parmanand or his song and 
heirs. Oa the death of B:sbeshar Nath, the 
names of Musammat Obampa Kuer and 
Musammat Mohini Kuer were enteredin the 
revenus papers, Onthe death of Musammat 
Champa. Kuer, her share devolved on 
Hanuman Prasad, the son of Parmanand, and 
is now in the possession of the plaintiffs, 

-The Oourt below found that short of 
being given a power of transfer, Musammat 
Mohini Kuer was entitled to enjoy all the 
rights of a Zemindar, and her right to 
enjoy her share in any way she liked 
insluded a right £o claim a partition of that 
phare, 

Under section 107 of the U. P. Land 
Revenue Ast (IL of 1901) a resorded oco: 
sharer is entitled to apply for partition, 
But where that share isin the possession of 
a mortgagee, no applisation for partition 
either bythe mortgagor or the mortgagee 
can be entertained unless both join in apply- 
ing for partition. The expression ‘co-sharer” 
has not been defined anywhere by the Ast, 
but reading section 107 with seetion 32 and 
section lll, -tbere ean be no doubt that 
the co-sharer, -who is entitled to apply for 
partition, must be a resorded co-sharer of 
some kind of proprietary interest in the 
mahal and nota pemon entitled merely to 
solleet rents or realise*a share of the profits 
on hehalf of the propristor, euch -as a 
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mortgagee, lessee, or thetadar, or an assignee ' 
of the renís. A Hindu widow in possestion 
of an estate, whieh has devolved on her by: 
inheribanss from her husband, represents : 
the estate and combines in herself for certain ` 
purposes the interests of herself and the 
reversionary body, whom she represents. 
A Muhammadan widow, who is in possession ` 
in Hea of dower, similarly sombines her 
interest as an heir, if any, with that of the 
other heirs, whose share she holds in her 

possession in lieu of ber dower debt for her | 
life. In either care her interest is sash as 
to entitle her to elaim a partition against 
her recorded co sharers, whish wouli bind 
her as mush, in the absanee of fraud or 
sollusion, as those who eutcsei to the 
property on her death, The interest, whieh 
& daughter recsivées under a devise from 
her father, though limited in character, is 
similarly sueh as will entiila her to slaim a 
partition, besause she represents herself as - 
much as $hose who are likely to suise-d to 
her on her death. She is not a mere a3-ignce 
of the profits. She is a proprietor for the 
time being, though only of a limited interest. 
the san manage the property in any way 
she likes, and. lst it ont to any psrson to 

whom she chooses and short of making a - 
transfer, sho possesses all proprietary rights, 
ineluding aright to hold the property in 
severalty or to enjoy it jointly with her 
co-sharers, as may suit her interests, In 
Bhoop Singh v. Phool Kower (1) and Jhunna 
Kuar v Ohain Sukh (2), it was accordingly 
held that a childless Hindu widow, who 
sucaeeda to her deceased husband's share in ' 
a mahal, sueh share having been his 
soparated property, was as muah entitled as 
any other recorded oco-sharer to elaim a 
perfesb partition of her share, if her name 
was recorded, though she might not be 
sompetent to alienate the same exsept for 
eortain limited purposes. In Habibullah v. 
Rushimba (3), it washeld that a Mahammadan 
widow in possession of the estate of her 
husband in lieu of her dower, was sifnilarly 
entitled to elaim a partition of her share, 
if she wasa reeorded eo-sharer in respeot 3. 


(1)2 Agra H. C.,H. 365, 
(2) 3 A, 400; A. W. N. (1881) 8; 2 Ind, Dec. (N, s.) 


221. 
(8) 8 A. L, J, 480; A, W; N, (1906) 199, 


—— 
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that share, A. similar view has baen 


in Mahadeo Singh v. Deo Kosr (4). — 
In a separated family the right of each 


«o-widow of a deeeased person to enj^y the 


taken 


property of her deceased husband separately. 


by: partition among themselves has, been 
recognized Sundar v. Parbati (5) and Hari 
Narayan v. Vitai. (0). In Durga Dutt v. 
Gita (7), it has been laid down that what- 
ever limitations there might be upon the 
power of alienation of one of two «o widows 
susseeding as such to a life interest in the 
husband's estate, there is. nothing to prevent 
them from effesting ‘partition of sueh 
estate tosesure a. proper enjoyment of their 
interests. The right of a Colleetorto disallow 
& partition under section 109 remains un. 
affeeted. 

The interest, which devolved on Musammat 
Mohini Kanwsr, from her father, under the 
devise, is such an interest as wonld entitle 
her to claim a partition ibereof for tha 


purpose of sesuring 2 better enjoyment of 


the same, for, ts pointed ont in  Baghubir 
Singh v. Janti Kuar (8) her position 
might otherwiss be rendered presarions, as 
it would .be within the power of her co- 
sharers to prevent her from realising ber 


share of the profits and to sompel her to, 


starve, until she iain a position to sue for 


her share of the profi’s and resover the same, | 


if she gets a deerea, The decision in Neman 
v. Jas Kunwar (9) and Kailasti Kunwar.v, 
Badri trashad (10), dé not apply, for in 
both these osses, the name of the widow who 
had applied for partition, had merely baen 
entered for her consolation or as a provision 
for her maintenanae with the  sonssnt or 
asquiescense of the persons belonging to the 
joint family, from whom she eould not have 
elaimed anything but maintenanee, and her 
position was at best : that of a mere assignee 
- the-profits in lieu of maintenanca for her 
ife. j | 

There is nothing in the Will exeeuted by 
Bisheshar Nath to indicate that Musam mat 


e 
(9 9-0. 0. 58. EM 
5) 12 A. 51; 18 I. A, 186; 6 Sar, P. O, J. 448; 6 Ind, 

Dec, (x. 8.) 782 (P.O, 

(6) 31 B, 580; 9 Bon JL. &, 1049, 

(7) 9 Ind. Cas, 498: 33 A, 443,8 A, L, J. 220. 
: a Ind. Cas, 11; 220. O, 117 atp. 120; 6 O. L, 

' (2) 21 Ind Cas, 449; 85 A. 527; 11. A. D. J, 838, 
(10) 21 Iud, Cas. 49, 35 A, 548; 11 A, L, J. 849, 
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Mohini Kaor was granted a share in lieu 
of her maintenanos, In fast a daughter is 
no} entitled to claim myintenanca from her . 


father after she is married and attains 


majority. She isa widow and has no male 
issue, bat she i» to all intents and purpoasa 
& resorded so-sharer, though she has no right 
£o transfer her share, and there i3 no reason 
why she should not be allowed to elaim a 
partition thereof. 

. The appeal, therefore, fails and is dismissed 
with costs, 


W. O A, Appeal dismissed, 
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CALCUTTA HIGH COURT. 
ÁPPEAL FROM ÁPPRLLATé Dacasa No, 631 or 
1919, 

July 22, 1920. 

Present ;—Sir Asutosh Mookerjse, Kr, 
Asting Ohief Justice, and Jus‘isea Sir 
Ernest Fleteher, Kr. 
DHARAM OHAND GAIN—Daerenpanr 
— APPELLANT 

tersus 


KANAK SARKAH-—WasPONDENT, 
Summons, mode of service of--COivil Procedure Code 
(Act V of 1-08), O V, 7. 15—Requirements of Statute 
to be strictly carried out, 


Before making an ez parte decree against a defend. 


‘ant the requirements of the Statute as regards the 


service of summons should be strictly complied with. 
The inquiry contemplated by r. 15 of O. V of the 
Civil Procedure Code should not be confined to the 
son ofthe defendant, or to a person related to him, 
An attempt should be made to find the defendant © 
by an inguiry from his neighbours or other 
persons. [p 992, col. 2.] 

Appeal against the decree of the District 
Judge of. 24 Parganas, dated l4th January 
1919, affirming that of the Munsif, Basir. 
hat, dated the 12th Oatober 1917. 

Babus Biraj Mohan Ma.umdar and Antlsndra 
Nath Roy Ohowdhury, for the Appellant. 

Babus Dwarka Nath Ohuckerbuity and Arun 
Kumar Chose, for the Respondent, 

JUDGMENT. 

Mootken3Eg, Aot. O, J.—This is an appeal 
by the.tenant defendant in a suit instituted 
under sestion 46 of the Bengal Tenancy : 
Aat. Sub section (1) of thaj section provides 
that “A suit for ejeetment on the ground 
of refasal to agree to an enhancement of 
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rent shall not ba institated against a non. 
oosupanoy raiyat unless the landlord has 
tendered to the rasyif an agreemant to pay 
tha enhaneed rent, aud the razyat has within 
three months before the institution of the 


suit’ refused to exesute tha agreement.’ 


Sub-section | (2) then provides as follows: 

“A landlord désiring.to tender an agreement 
to a raiyat under this section may file it in 
the offise of sueh Court or Offiser as the 
Local Government &ppoints in this behalf 
for rerviee on the, raiyat, "Tbe Court, or, 
Officer shall forthwith eause it to ba served 
on the riiyat in the prescribed manner, 
and when it has been so served, it shall 
for the purposes of this sestion be deemed to 
-have bsentenderel/",.. Rule 30 of the statut. 
ory rules made by the Government of Bengal 
provides as follows: “The agreement under 
sub-eestion (2) of sestion 46 shall be filed in 
the Court having jurisdietion to entertain 
a auit for arrears-of rent of the holding, 
and shall ba served on the raiyat in the 
mannér prescribed for the serviee of summons 
on defandant under the Code of Civil Pro- 
esdure on payment of the fee pressribad by 
the High Court." . 

In the case before us tho plaintiff alleges 
that the agreement was duly served in as- 
sordanse wit: O. V, x. 
of C wil Prosedure whioh provides aa follows: 

"Where in any suit the defendant eannot 


bs found and has na agent, empowered to. 


aebapt, servise of the summons on his behalf, 
pervise may be made .on any adult male 
member of the: family of the defendant who 
is residing with him,’ Tbe First Court found 
in fayour of the plaintiff that. the summons 
had been. duly served. . The District Judge 
has affirmed that ‘eonclusion, 
found by him are not suffisient to. ghow that 
the requirements of O. V, r 
been fàlfied. The District Jadah bas held 


that what ie. required is-that the agreement - 
should ‘be’properly brought to tlie notice of, 


the defendant, and that as the agréement was 
served upon the son, one ean have little doubt 


but that it was duly brought to the notise - 


of the defendant by his son who livesin the 
gang house .with him, This elesrly is a 


consideration. whieh cannot be permitted-to - 
weigh- with the Court . when ‘the: quastion.is : 


whether or not the requirements of the Statute 


have -been. carried ent. It is not definitely ` 


found : whether -the first eondition mentioned 
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vague replies were given." 
not require that the enquiry should be con- - 


15 of the Code. 


But the facts . 
:.15 have — 


T 


in r, 


Judge BAy3 
ths defendant's son or any one connested 


with the defendant would give any resl.. 
information as to the defendant's -where-. 
"the evidence 
would go to show that enquiries were > made 
from the defendant's son as to the whereabouts 


abouts’: and, further that 


of the defendant to which apparently only 
The Statute does 


fined to the son of the defendant... or to,a 


person related to. him. An attempt could ; 


easily haye baen made to fiad ont the defend. 


D 
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15 existed, namely, whether . “the = 
defendant sould not be found. The Distriet- | 
"that it is very unhkely that . 


ant by an enquiry from his neighbours or - 


other persons, 
also found whether-the son was an adult 
male member of the family residing with 
him. 


the requiraments of the Statu:e in these 
matters should ba stristly carried out, 

The result is that tbis appeal is a. slowed, 
the desree of the Dis'rist Judge sat aside 
and the case remitted to him for re-considera- 
tion. 

It is stated that there are other points 
involved in the appeal. . 
with them, baaauie if the point mentioned 
be” decided against the plaintiff, 
quàástion will arise. Bat 
decided in favour of the plaintiff and against 


. the defendant, the other questions whish arise 


in the ease will be re-sonsidered by the. lower 
Appellate Conrt. 


Oosts will abide the result. EET MEI 


Frerouxxs, J wew | agree. ge i 
W. Q. A. . 
, - Appeal allowed, 
. 
i * 
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The Distriet Judge has not 


We do-not deal 


no other. 
if the point is .. 


The findi»gs are thus in-uffisient to - 
jus:ify the deeres, for it is essantial that. 


à 


` 
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OALCUTTA HIGH COURT, 
ÁPPEAL Fx04-OxtgineL Decaer No. 140 
or 1940. 

May 2, 1921. 
Present:—Justice Sir Asutosh Moockerjee, KT, 
snd Mr. Justiee Buskland, 
JOGENDRA KRISHNA ROY AND OTHRRS-— 
PLAIATIFFA— APPELLANTS 


verstis 

KURPAL HARSHI & CO.— RasPONDENTE, 

Landlord and tenant—Lease fora term of years-= 
Lessee put into possession—Legal documents not execut- 
éd and registered—Lease, if can be surrendered before 
expiry of term—-Lessors remedy—Damages or rent 
—Evidence Act (I of 1872), 3.120—Testimony of party 
to suit, value of—Omission to call important witness— 
Presumption, 


When in pursuance of an agreement to trans. 
fer property, the intended transferee has 
taken possession, though ‘the requisite legal 
documents have not been executed and registered 
the position is the same as if the documents had 
been executed, provided that specific performance 
can be obtained between the parties to the agree- 
ment in the same Court and at the same time as the 
subsequent legal question icis to be determined. 
[p. 995, col. "WE 

A lessee of a tenancy for a term of yearsis not 
entitled to terminate it by notice of surrender before 
the expiry of the term’ of the lease. ['p. 995, col, 1.] 


_ Where a contract of tenancy, under which rent 
is payable periodically is unlawfully brought to a 
premature termination by the tenant, the landlord 
ig entitled only to damages and not to rent for the 
unexpired term of the lease, Acceptance of surren- 
der does not preclude the lessor from suing for 
damages forthe breach of contract by the lessee, 
as it does not destroy the existing cause of action. 
[p. 945, col 2.] 

There is no rule that if a party, plaintiff 
or defendant, gives his testimony, he must be 

isbelieved, because ‘he i isa party to thé suit When 
& plaintiff ‘has: deposed- in support of his case, his 
testimony must be scrutinised in the same manner 
as that of any other , witness. | p. 9 ‘4, col. i.] 

Per Buckland, J.— 1f a party wishes not to have a 
presumption raised against him by the fact that an 
Important witness has not beén called, he should 
exhaust tp the utmost of his power every .means to 
bring that witness before the Court. [p, 998, col, 1.) 


Appeal egainst a dearee of the Subordi- 
nate Judge, Ohittagong, antes the 29th 
April. ; $20. 


Dr, Dwarka Nath Mitter, Babus Manindra 
Nath Banerjee and Eramatha Nath Banerjee, 
for the Appellantd, 


Babus Jogendra Nath Mukherjee, Paresh 
Nath Mukherjee and Kanat Dhone Dutt, for 
the Respondents. 


63 


INDIAN CASES. 


JOGENDRA KRISHNA ROY €, EURPAL HaRSHI & CO. 


‘and ascordingly dismissed ‘the suit, 
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JUDGMENT, 

MookERJEE, J.—'This is an appeal by the 
plaintiffs in a snit for realization of rent 
of a godown taken on lease by the defendant- 
firm. The sase for the plaintiffs was, that 
the defesdant, firm came into ocsupation 
in January 1917, under: the arrangement 
that the tenancy would last for a term 


of three years ending iu Desember 1919, 


and that the rent payable would be 
‘Rs. 250 amonth. The defendants remained 
in occupation till the. 3lat Marsh 1918, 
‘but on the 27th February 1918 the plaintiffs 
were served with a notise of relinquishment, 
They forthwith protested that the tenancy 
sould not be surrendered in this manner; 
but, notwithstanding their objestion, the 
defendants vaeated the premimes, with the 
result that the plaintiffs re-entered with 
effest from the Ist April 1918, The plaintiffs 
aecordingly elaimed rent for the unexpired 
period of the lease, The ease for the 
defendants was that there was neither in 
fast nor in law a tenaney for three years, 
that the status of the defendants was that 
of & tenant from month to month and that 
the tenaney was terminated by the noties 
whieh was' duly served. The defendants 
further eontended that the plaintiffs were not 
entitled to succeed in the mit as framed, 
and that, in any event, they sould not recover 
the whole sum elaimed. The Subordinate 
Judga eame to the eonclusion that the 
plaintiffs had failed to establish that there 
‘was a tenancy for a term of three years 
On 
the present appeal, three questions hava 
been argued on behalf of the plaintiffs, - 
namely, first, whether there was in fast 
an agreement to lease for a term of threo 
years or whether there was a eontract of 
tenaney from month to month; secendly, 
aesuming that thera was in fact an agreement 
to lease for three years, whether the 
relation of landlord and tenant fora term 
of. three years was inlaw wonstituted; and, 
thirdly, if ‘there was in fae and in law 
a tenaney for a term of .three years, 
what are thé urs which the plaintiffs 
ean elaim. 

As regards the first point it may be 
stated at. the outset that there ig no 
written lease nor is there correspondensa 
between the parties toe show that there 
was a gontrect of tenaney for a' term ‘of 
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three yeare, One of the plaintiffs has 
pledged his cath that thera was dn agresmant 
that the tenancy woild continue for thrae 
2s from: January 1917 to  Daesmber 
919 and that this agreement was made 
ei one Arjun Babu who was the temporary 


‘manager of the defendant firm when the 


- 


. memory, and other tests, 


tenancy «was created. The Subordinate 
Judge has. not believed ^ this statement, 
and has stated his reasons inthe following 
passage of his judgment. “Nilkrishna Babu” 
tha! seaond plaintiff, ' is sertainly a very 
big man, but he is still a party and unless 
his evidence is undoubtedly satisfactory 
and sonelusive on the point, the Court 
eannob. pars a deeree for a ‘fairly larga 
amount on’ his testimony." The reasons 
thus sésigned by the ‘Subordinate Judge 
for: disbelieving the plaintiff are neither 
adequate nor sonvincing. There is no 
inflexible rule that if a party, plaintiff or 
defendant, gives his testimony, he must be 
disbelieved,. because be is a party to the 
puit. uoh a rule, if adopted would 
nullify the provisions of seatidn 120 of 
the Indian Evidence Ast, whish-:sprovides 
that ia all civil proceedings, the . parties 
£o. the suit &hall be -competent witnesses, 
"When a. plaietiff has deposed in 
support of his CASE, hia testimony must 
‘be serutinised in the same manner as that 
of any other wituess: and the Court is 
frée to .attach to the evidence that amount 
of eredence ‘whieh it appears to deserve, 
from his demeanour, deportment under 
cross-examination, motives to speak or hide 
the ‘truth, means of knowledge, power ot 
by whieh fhe 
value of. a statement of & witness can be 
assertained if not with. absolute certainty 
yet: with such a reasonable amount of 
conviestion as ought to.justify & man of 
ordinary prudenes in acting upon those 
statements.: Now, if we  sonsider the 
evidence ‘of :the plaintiff from this point 
of: view we: have ‘to ‘examine “the . eonduet 
of the parties -ias slo the surrounding 
sireumstances, The defendant company same 
intó-ocenpatión in the middle of January 
1917. The plaintiffs assert thaton the 
27th July 1917 they wrote tothe defendant 
company asking them to take a written 
Jease for three years. As no reply was 
rosieved. from the*defendants, on the 24th 
August 1917 the draft of the lease was 
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forwarded with a eovering letter: To this 
also no reply was reseived. The plaintiffs 
have produced tkeir peon booksand proved 
the entries mada in due eourse of business 
to indicate that the letters ware sent out 
to the office of the defendants. The entries are 
initialled apparently by the persons to whom 
the letters were delivered but the initials have 
not been identified. The defendants urged 
in the Court below that these lettera did 
nob reash them. If this be trne, ‘it oan 
be explained only on the theory that the 
plaintiffs never infended to send genuine 
‘letters to the defendants but were in 
July and August 1917 fabrieating evidence 
for use on a suitable ccsasion. There is 
no evidence on the resord to lend ‘support 
to such an hypothesis. ^ On the other hard; 
we find that as soon as the plaintiffs 
received the notica of relinguishment dated 
the 27th Febraary 1918, they -forthwith 
protested and aszerted that the tenanay which 
bad beon taken for three years sould not be 
surrendered earlier. In the «curse of the cor; 
respondenee which then snsued, it was atated 
by the‘defendant company that they ignored 
the undertaking given by Arjun Babn: 
"The .plaintiffe, however, adhered to the 
‘position they had taken up and yet the 
defendant eompany:. vacated the premises 
on the 3lst Mareh 1918. It is worthy 
of note that Arjun Babu .has not been 
called as a witness nor has any satisfastory 
reason been assigned for his absense., The 
present manager, Lalji Babu, also has not 
been called. The eonduet of the. parties 
thus points to the conclusion that the story 
told by the plaintiffs is trustworthy. Wa 
have then the surrounding cireumstances ta 
consider. if eannot be^, disputed on the 
evidence that the godown, if not re-sonstrusted, 
was thoroughly repaired at a considerable 
cost by the plaintiffs at the time when the 
tenansy was ereated in favour of the 
defendants. It is improbable that so mush 
money would have been spent by the plaint- 
iffe if there had not been an agreement 
for & lease for a substantial term of years, 
On the other hand, we;must also bear in mind 
that the defendant. ‘company were engaged in 
a flonrishing business and ib is improbable 
that they would take a godown ona precarious 
tenaney, liabl8 to ba terminated on fifteen 
days’ notica, The evidenes further indicates 
that the business did not continus to 
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fourish; this may be the true reason why 
the defendant sompany resiled from the 
original agreement and sot up + tenaney from 
month to month. On the direst oral 
evidence, and the evidence of the conduet of 
the parties and the surrounding siraumstanses, 
I feel no doubt that the agreement was in 
fact for a tenancy fora term of threa years 
eommencing from January 1917 and termi- 
nating in Dacember 1919. 

As regards the seaond point, we have to 
determine whether the relation of landlord 
and tenant fora term of threa years was 
in law sonstifuted. The answer must be 
in the affirmative, It is now weall-sstablish- 
ed by a long series of desisions in this 
Court from Bibi Jawahir Kumari v, Ohaiterput 
Singh (1) to Syam Kishore De v. Umesh 
Ohandra Bhattacharjes (2) and Haripada 
Ghose v. Nirod Krishna Ghose (3) that when, 
in pursuance of an. agreament to tranafer 
property, the intended transferee has taken 
possession, though the requisite legal dosu- 
ments hava not baen exesuted and regis- 
tered the position is the sam? as if the 
dosuments had been exeosuted provided that 
spacifis performance can be obtained between 
the parties to tho agreement in the same 
Court and at the same tima as the sub. 
gequent legal question falla to be determined, 
We must then take it that thera was in 
law as in fast a tenancy for a term of 
thres years and that the defendant eompany 
were not entitled to terminate it by the 
notice of surrender dated the 27th February 
1918. 

As regards, the third point we have to 
consider what are the reliefa which the 
plaintiffs may ba granted. The sait was 
dessribed in the plaint as one forarraara 
of rant and has bean throughou: treated 
as a sait of that eharaster but plainly, 
the elaim cannot ba deemed as inthe natara 
of a demand for arreara of rent, The 
tenansy was surrendered with effasi 
from Ist April 1918 and the landlords 
re-entered en the premises; thereupon the 
tenansy must be regarded as extinguished, 
There was in essenes a breash of contract 
aud the plaintifis  are* entitled only to 


(1) 2 C, L, J, $43. : e 
(2) 55 Iud.]JOas! 164; 8t O. L, J. 75: 24 O. W. N,498. 


(3).61 Ind, Cas. 097,33 O. L. J, 497,56 — 


damages. If this view were not adopted tha 
anomaly would arise that ina suit instituted 
on the 12th September 1913 the plaintiffs 
would resover rent from April 1918 to Dasem- 
ber 1919, that is, for a period subsequent 
to the date when the plaint was lodged in 
Oourt. What happened in substanca was that 
there was an antisipatory breash " of the 
contrast, an expression whieh is felisitous but 
not perhaps logical, as was pointed ont by 
Lord Wrenbury in Bradley v. Newsum Sons 
& Oo. (4) whose luminous ‘observations 
were quoted with approval in Manindra 
Ohandra Nandy v. Aswint Kumar Acharyya 
(5). Sea also the desision of the Judicial 
Committee in Jamal v, Moola Dawood Sons 
& Oo. (6). The trae natureof such a suit, 
where a contrast of tenansy, under whish 
rent is payable periodisally, is unlawfally 
bronght toa premature termination was also 
explained in the case of Gray. v. Owen 
(7). There the tenancy was illegally brought 
to. an end by the defendant bəfora the 
termination of the lease. The question 
arosa, whether the plaintiff was entitled 
to rent for the unexpired term of the lease, 
or to damages. The answer was given by 
the Kings Bonsh that the plaintiff waa 
entitled only to damages. Acceptancs of 
the surrander did not preslude tha plaintiff 
from aning for damages for the breash by 
the defendant of the asatrash. 16 did not 
destroy the existing sausas of astion. If the 
plaintiff sascesied in letting the honsaat the 
same or higher rant, he would have 
basa entitled only to nominal damages, but 
as he did not suessed in letting out, he was 
entitled to resover the amount of rent whieh 
he had lost, In tha ease before us, it thua 
bscomes nesesiary to determine what sum, 
if any, the plaintiffs have realised from 
the goiown since the date when tha defend. 
anta vacated it. We have heard the parties 
on this poiat and we do not find it necessary to 


(4) (1919) A. 0.16 at p. 59:88 L., J. K. B88; 119 
L. 7.238; 24 Com. Cas. l; 14 Asp, M.O. 340; 34 T, 
L. 5 613. d 

.5) 60 Ind Oas, 337; 32 0. L, J. 168 at p, 107; 25 
C. W, N, 297; 48 O. 427, pd 

(6) 81 Ind, Jas. 943; 43 I, A. 6; 43 0. 498; 23 O. L. 
dy 137: 20 0, V. N 105; 30 M. L. T. 73; 14 A. La J. 
89; 19 M, L. T. 80; 8 L. W. 181; (1916) 1 M, W, N. 70; 
18 Bom, L. R. 3:5.9 Bur. L, T. 8 (P, O.). 

(7) 1910) 1 K B 622; 73 L J. K, B, 889; 102 


. L, T, 187; 26 T. In R, 297 
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remand the case for furtherenquiry on this 
point. We have some to the eoncinsion that 
tha plaintiffs should have a deeree for 
Ra, 2,500, (two thousand and five hundred) ; 
that we assess as the measure of damages 
whieh they have suffered by reason of the 
breaeh of contract by ‘the defendanta, 

The result is that this appeal is allowed, the 
deeree of dismissal made by the Subordinate 
Judaeis set aside and the suit is decreed 
for Hs, 2,500 with interest from date of 
suit til realisation, There will be no order 
for costs either here or in the Court below, 

-Broknas», dJ.—This is  practiealy an 
undefended case. The initial error eom- 
mitted by the learned Sudordinate Judge 
isto be found in “the extract quoted from 
his judgment that “Nil Krishna Babn is cer- 
tainly a very big man, but be is still a party.” 
Thers is a presumption in favour of truth 
and a party who gives evidence is not 
nessssarily a suspect. The same tests have 
to be applied to him as to every other 
witness, This error resulted in the learned 
Subordinate Judge holding in effest that 
the defendants had no ease to meet, In 
such a view ke may possibly have been 
right in saying that. the defendants’ failure 
to. examine Arjun and Lalji is immaterial, 
But in the view which we take the omission 
io, examine these witnesses is most signi- 
ficant, The learned Subordinate Judge says 
that sinse Arjun is:-not now in the deferd- 
ante’ servise and since there is not soffieient 
evidence on pleintiff's side. to prove the 
alleged. sontraet by him defendants’ failure 
to examine him is not very material So 
far the.learned Subordinate Jndge relies 
upon the, fast that Arjun is not in the 
defendants’ service, that is no exente at 
all, The only evidente as to the omiesion 
is.that enquiries were made at the’ Bombay 
offüce. If a party wishes not to have a 
presnmption raised against him by the 
'fac6 that an important witness has not been 
ealled, he should exhaust to the utmost of 
his. power every mesns to bring that witness 
before the Court. it appears from the 


evidence in the. case that Lalji was the 


manager of the defendant firm and that he 
was. succeeded, Ly Arjun. Oonsequently, 
both. these persons would have- been in a 
position to give material evidence had there 
been any, substarte in the defence. The 
Suhordinate Judge has overlooked 
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additional weight given to the plaintiffs” 
evidenee by the omission to sal] these 
witnesses, for though he seems to think 
there was no case for the defendants 
to meet, that clearly was not the view 
taken by their legal advisers at the trial, 
and bad he taken that eireumstanse into 
aonsideration he might possibly have come to 
a different sonclusion with regard to the 
evidence given on behalf of the appellant. I 
agree that this appeal should be allowed as 
ordered. 


B, N., Appeal allowed. 





LAHORE HIGH COURT. 
Szconp Orvis Appest No. 337 or 1919. 
April 27, 1922, 
Present:—-Sir Shadi Lal, KT, 
Chief Justise and 
Mr. Justise Abdul Qadir. 
MOTI SINGH—Pualetizr¥— 
APPELLANT 
verius 
Tag PRESIDENT or tut NOTIFIED 
AREA COMMITTEE or ANANDPUR. 
— DIY KEN DANT— RE PONDEAT 
Punjab Municipal Act (III of 19'1), 8. 61 (B) (5) 
— Profession ian—Offerings made by disciples whether 
income derived from profession or calling. 


The income derived by a spiritual leader from 
offerings made by his disciples is income derived: 
from a profession or calling within the meaning of 
section 61 (B) (b) of the Punjab Municipal Act. [p. 
997, col. 1.) 


Second appeal from a deoree of the 


District cudge, Hoshiarpur, dated the 28th . 
October 1918, affirming that of the Mursif, ` 
1 9th 


First Class, dated the 
August 1918. 


Lala Fakir Ohand, for the Appellant. 
JUDGMENT,— This second appeal arises 


Hoshiarpur, 


out of a suit bronght by bodhi Moti Singh ' 


of Ansndpur, Tahsil Una, District Hoshiar- 

pur, against the Notified Area Committee of 

his town, for a deeleration that a tax of 
Rs, } 10 levies by the Committeeon him as a: 
p.ofe sional tax, bas not been right imposed.- 
The Munsit of Hoehiarpur dismissed the: 
plaintifi's suit, being of opinion that the-- 


plaintiff ia looked upón as a spiritual guide: 
ofthe Sikh public of the, plate and that his. 


work falla within the meaning of a profes. 
Bion. The plaintiff appealed and the deeree- 
of the Trial Court’ was corfirmed by the 
Distriet Judge, The plaintiff has now eome 


t 
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üp in second appeal, through Lala Fakir 
Chand, whom we have heard, and no one 
appears before us on hehalf of the Anandpur 
. Notified Area. 

The learned District Judge bas held that 
as the plaintiff reeeives offerings from 
pilgrims, a pert of his ineome is, at any rate, 
due to his carrying on the salling of s 
religious teasher. We think the view taken 
. by the learned District Judge is correst. 
A referense to the Gazetteer of Hoshiarpur 
Distriet for 1904, (page 214), shows that the 


Sodhi family of Anandpur reeeives offerings - 


from its dissiples at the grand fair of Holz, 
Thousands of Sikhs assemble around their 
Guru, who sits in state on a raised platform, 
while they stand in front on & paved floor, 
. Lala Fakir Chand eontenda that the offerings 
. made to the Sodhi on that oecasion sre not 
.made to him because he is regarded as a 
religious teasher, but besause of his being, 
by virtue of his descent, a representative 


of the Guru, and as such the ineome so : 


earned by him should not be regarded 
as income from any salling or pro- 
fession,  Aceording to section 61 (B), (b) of 
the Munisipal Act, a tax on persona prastising ` 
any profession or any art, or sarrying on any 
trade or calling. in the Municipal limits may 
be levied by the Municipality with the 
previous sanction of the Government, The 
Anandpur Committee have got the necessary 
sanction, and it is in the exercise of this 
power that this tax was levied. We think 
the Committee was wilhin its rights in 
levying that tax, The professions of a 
theologian or religious teasher is considered 
.to be one of the learned professions in the 
dietionary meaning of the word, and, judging 
by the position of the plaintiff, we think he 
-exercises the profession of a religious teacher. 
Even if there heany doubt as to his work 
.being charáeterised as a profession, we agree 
with the Distriest Judge in regarding it at 
least a ealling, and, therefore, the income 
derived by t&e plaintiff from offerings from 
his diseiples appears to bave been rightly 
made the subjest of a tax by the Notified 
Area Committee. This &ppesl fails acd is 
dismissed, but we make ‘no order as to eosts in 
this Court as there was no appearance on be- 
half of the respondent. . . 
" Appeal dismissed, 
BE. 


997 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dacre! No. 859 op 


May 20, 1913. 

Present : — Mr. Justiee Stephen and 
Mr. Justies Mullisk, 
ABDUR RASHID—Puaintizr— 
APPELLANT 
versus 
Sheikh, KHANDEKAR AND OTSERS-—— 


RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), s. 29— 
Civil Procedure Code (Act V of 1908), O. XXX, r. 7 
-Lease by guardian in terms of compromise entered 
into with leave of Court —UConsent of Collector, if neces. 
sary. 

Where, in accordance with a comprómise entered 
into on behalf of & minor with the- sanction: ‘of “the 
Court under O, XXXII, r. 7 ef the Civil Procedure 
Code, the guardian of the minor- grants a lease, the 
“consent of the Collector under section 29 of the 
Guardians and Wards Act is not necessary. 

Biku Halwaty. Mohesh Malwat, 8 0. LJ, 266, 
referred to. 


‘Appeal against a decreas of the Distriek 
Judge, Sylhet, dated the 21st Decamber 
1910, modifying that of the Munsif, First 
Court, Sylhet, dated the 2lst July 1910, 
Moalvi Nur ud din, Ahmed, forthe Appellant. 

JUODGMENT.—This appeal relates to b 
rent suit which was partially decread in the 
Court below. At the hearing of the appeal 
the lower Appellate Court agreed in most of 
its findings with the First Court, but dismissed 
the snit on the ground that the lease was 
granted by one Kissori on behalf ofan infant 
without any authority in that behalf, besanse 
he did not obtain the consent of the Collestor 
in aesordance with the provisions of seetion 
29 of the Guardians and Wards Aet, tneh 
‘consent is not in fact nesessary, because 
the lease was made in aceordanee with a 
eompromise whieh had been entered into 
with the sanction of the OCourt whose dnty 
it was particularly to see that the compro. 
mise ineluding the exesution of the lease, 
was for the benefit of the infant. This ia 
according to the proper construetion of the 
section in question and O. XXXII, r. 7, 
Civil Prosedure Code; it is in ascordanse with 
the law laid down in the case of Biku. Halwat 
v. Mohesh Halwai (1). As the lower Appel 
late Oourt has'acted on this mistaken view 
of the law, but has otherwife agreed in the 
finding of the fret Oourt, we allow the 


appeal, set aside the judgment and d 
AEDEM judg nd decreg 
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of the lower Appellate Court and restora 
those of the Ooart of first instanee. The 
present appellant is entitled to his eosts in 
the lower Appellate Court and to the costs of 
this Oourt less the hearing fee. 


B. N. Appeal allowed. 


OUDH JUDIOIAL COMMISSIONER/S 
. COURT. 

Szconp Olvin Arrear No, 84 or 1920, 
April 6, 1921, 
Present:—Mr, Daniels, A. J, C, 
Satyid ZULFIQAR ALI AND ANOTHER— 
PIAINTIFFE— Å PPELLANTS 

"> versus 


SURAJ PRASAD AND OTHERS— 

Ds ¥ENDANTS— RxRPONDENTS, 

Morigage—Redemption—Long term—Cleg—Usujruc. 
Juary mortgage for long term-——Term, particular, void 
‘and unenforceable, effect of-—Mortgage, whether invalid 
vas a whole, 

A longterm in a mortgage does nob necessarily 
amount to a clog on the equity of redemption. Tt 
only does so where itis such as to render redémp. 
tion practically impossible or where the bargaih is 
unconscionable and the long term is unaccompanied 
by avy corresponding advantage to the mortgagor. 
A long termin a usufructuary mortgago is less likely 
:to operate as aclog on redemption than in any other 
_clasa of mortgage, bevause redemption is effected 
. on payment of a fixed sum and there is no danger of 
_ arrears of interest mounting up to an extent which 
may far exceed the value of tho property. [p. 999, col 


Where in consideration of a reduction of interest 
& longterm is agreed upon between the parties to 
a usufructuary mortgage and the other terma are also 
‘such as are naturally incident to & possessory mort. 
‘gage for a long term, there is no clog on equity of 
redemption. [p, 999, col, 2.] 

Durga Singh v. Nawab Mirza Muhammad Raza 

Husain Khan, 26 Ind. Cas 912:17 O. 0,8)4 and Sayad 
‘Abdul Hak Sardar Diler Jung Bahadur, O. I. E. v. 
Gulam Jilani, 20 B. 67% 10 Ind, Deo, (x, s.) 1021, 
distinguished. 
.. The fact that a particular covenant in a mortgage, 
(e. g., that the mortgage is nob to be redeemed with 
‘borrowed money), is void and unenforceable does not 
invalidate the mortgage as a whole, [p. 999, col, 2.] 


~- Appeal from. a  desres of the first 
Additional Distriet Judge, Lusknow, dated the 
92nd November 1959, sonfirming a deeree of 
the Additional Subordinate Judge, Lucknow, 
dated the 7th April 1919, 

"Mr. lehrt Prasad, for the Appellants. 

Messrs. Bisheshwar Nathand Ram Bharose 
Tal, for Respondents Nos, 1, 3, 4, 5 


and 6. . 

© JUDGMENT.—This was a anit for redemp- 
iion of a usufrnctuary mortgage exeeuted 
on 26th May 1800 for a period of 98 
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years. The mortgage was. of a one anne 
share in Mousa Rasulpur Seder for a scm 
of Re. 8,350. It was executed by Safder 
Ali, the father of the plaintiffe.appellante, 
in favour of Musammat “Surja, wife of 
Gaveshi. Halwai and predecessor in-interest 
of the defendants-respondents. The suit 
has been brought long before the expiry 
of the period of the mortgage and the sole 
substantial question atissue is whether the 
term of $8 years: constituted, either alone 
or in sopnjunotion with the other terms of 
the mortgage, a clog on the equity of 
redemption co as to entitle the mortgagors 
to equitable relief. There is & subsidiary 
issue as to whether the lower Appellate 
Court ought to have admitted a certified 
sopy of a partition chitthz which was not 
tendered in the Trial Court. The document, 
if admitted, would only be of esubridiary 
value as it is merely a p'ece of evidenee asg 
to the prcfita of the mrrtgeged property 
in a partionlar year. The exact time when 
the chetthti was prepared is not known but 
the partition case was decided in the year 
1880, The particular reason given by the 
lower Appellate Court for not aeseptirg it, 
namely, that it is an-ew parte staten ent 
by an interested party, is admittedly 
erroneous, but there does not appear to he 
any strong ground why the dcoument 
should have been admitted in appeal 
and I see no sufficient reason to admit it 
now. 

The case set vp inthe plaint was that 
the mortgsgor was an illiterate men who 
was ineapable of -understat diug the transae- 
tion and that the first three defendants 


. were clever persons who got the mortgage 


executed in the name of their motber and 
by their cleverness overreashed the mort- 
gagor, Both the Courta below have found 
that there is nothing whatever to show that 


the mortgagor was incapable of understand- 


ing his own interests or that hə was in 
any way overreached. They #iold, on the 
contrary, that the mortgagor reeeived 
compensating advantages for the long term 
to which he had agreed and tbar the 
bargain was a free ind fair bargain between 
the parties in whish the advantage was 
by no means entirely on the side of the 
mortgages. lt is sommon ground between 
the parties that in the year 1881 a.2- 
annas 22-pies sbarein this villege ineluding 
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ihe share in suit was mortgaged to Ganeshi, 
the husband of Musammat Surja, with 

assession for a sum of Re, 2,200. -In 1890 

aneshi having died, Musammat Surja 
edyanged a further sum of Rs, 950 making 
up & total of Rs. 3,150, released l anna. 2$ 
pies of the mortgaged share, and in lieu 
of 2 annas 22. pies acsepted as sesurity a 
usufruetuary ` ‘mortgage of a l-anna share 
only in lien of the larger amount. The 
rate of interest she was reeeiving was 
thus redused in two ways. 
hand, the amount of the loan advaneed- by 

he ereditor was inereased by more than 

5 per conf, and, on the other hand, the 
share of profits whioh she was reseiving 
was redused to less than half its former 
amount. The niortgage itself reesites, and 
this amounts to an admission by the 
appellante’ predecessor-in-interest, - that ‘in 
sonsideration of this redustion of interest 
a long term had been agreed upon between 
the parties, This, however, is not all.” A 
third party filed a pre-emption sui$ in res- 
pest of the transastion alleging that it was 
a sale in disguise. Both the mortgagor 
and the mortgagee filed written statements 
denying this allegation. In his written 
statement (Exhibit A-6) Safdar Ali admitted 
the mortgage, admitted the term of 98 years, 
assarted that the deed was neither mora 
nor less than what it appaared on its face, 
and further alleged that other mortgages 
for long terms had beer exeeuted in this 
village. The pre-emption suit was subse- 
quently dismissed (Exhibit A-7). "Thelower 
Appellate Court suggests that. the long term 
xay have been inserted by both parties 
to the -transaction with a view to avoid 
pre-emption, but as this is not the. ense set 
up by either party it is not nesessary to 
consider it, 

These fasts are not disputed by theappel- 
lants but they suggest that the profits of 
the mortgaged share must have risen 
largely between 1881 and 1590 and that 
this assounts for the mortgagee accepting a 
&maller security in the latter year. They 
have been unsble to establish this assertion 
by evidence and the finding of both the 
Courts below is ‘against them on this point. 
It may be noted that Safdap Ali lived for 
eleven years after the mortgage but made 
no application to redeem in his lifetime, and it 
was not till seventeen- years after his death 
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that the present- suit was brought, The 
fasts referred to above nre sufficient to dis. 
iioguish the. ease from Durga Singh v. Nawab 
Mirsa Muhammad Raza Husain Khan (1) and 
Sayad Abdul Hak Sardar Diler Jung Bahadur 
O. I. E. v. Qulam Jilani (2), relied on by 
the appellants. In the latter ease there was 
& one-sided stipulation by which the mort- 
gagee was entitled to foreólose within the 
period of the mortgage, while the mortgagor 
was not entitled to redeem. A long term 
in a mortgage does not nesessarily amount 
toa elogon the equity of redemption. It 
only does so where it is sueh-as tö render re- 
demption prastically imposible, or where the 
bargain i ia unconseionable and the long term 
is unaccompanied by any eorres ponding advant- 
age to the mortgagor. ' It is obvious that s 
long term in a usufrostuary mortgage is lers 
likely to operate as a slog on redemption 
than in any other slass of mortgage, besause 
redemption is effected on payment on a fixed 
sum and there is no danger of arrears’ of 
interest amounting up to an extent which 
may far execed the value of the property. «~ 


. The appellants rely on some of the other 
terms of the morlgage for the purpose of 
showing that the bargain was unconssion- 
able. Most of there terms are naturally 
incident to a possessory mortgage for a long 
term in whith the mortgagee takes the place 
of the :emindar for the time being. Thus 
the mortgages was given the right to cut 
and selltrees. She wasto have authority 
to resume rent-free holdings and /ag?rs and 
to re-settlé land with others, She was to be 
resouped for money spent on constructing 
pakka wells and was to ba entitled at the 
time of redemption to realise any otustand- 
ing arrears of tenants’ rent, takavt, eto, 
There is indeed one term in. the mortgage 
which the respondents have admitted, both 
in the Courts below and in this Court, to ba 
yoid and unenforeeable, namely, a stipulation 
that the mortgaga is not to bé redeemed with 
borrowed money. Lhe fact that this par- 
tieülar seovenant > is unenforceable’ does 
not, however, invalidate the mortgngeas a 
whole. 

In the result I agree with ,the Courta 
below that the term of the mortgage, though 
long, does not, in the cirgumstances of thig 


(1) 25 Ind. Cas. 912; 17 O, C. 818, 
i (2) 20. B, 677; 10 Ind, Dec, (nN, 8.) 1021, 
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case, amount to & slog on the equity of redemp: 
tion, I aceordingly dismiss ths appeal with 
sosta, 


W. 0. A. | Appeal dismsssed. 
PRIVY COUNCIL. 
APPEAL FROM Tax OUDH JupiciaL Conunis- 
aroNER'8 Court. 
May 12, 1922. 
Present :—Viscount Cave, Lord Shaw, 
- Lord Phillimore, Sir John Edge and 
QN Mr. Ameer Ali. - 
BADRI NARAIN SINGH— APPELLANT 
versus: 
Thakurain HARNAM KUAR 
AND OTHERS— RESPONDENTS, 

Oudh Estates Act (I of 18699," ss, 22 (11), 28— 
Succession~ "Ordinary law,” meaning of-—Sanad— 
Primogeniture, rule of —Custom—Instances prior to 
ganad--- Evidence, . 


"The expression ‘ordinary law, referred to in sec. 
tion 23 of the Oudh Estates Act, is the law which 
would govern the parties apart from the Statute, and 
includes any Sanad giving title to the property in diss 
pute. [p. 1002, eol 2.] 

Bhai Narindar Bahadur Singh v. Achal Ram, 20 C. 
649 at p, 664: 201, A. 77; 6 Bar. P. C. J. 810; 17 Ind. 
Jur. 819; Rafique & Jackson's P. C. No, 128; 10 Ind. 
Dec. (N. s.) 488 (P. O.), Debi Bakhsh Singh v. Chandra. 

bhan Singh, 7 Ind. Cas. 724; 37 I. A. 168; 14 C. W. 
N. 1010; 12 0. L. J. 303; 8 M. L T. 278; (1910) M. W. 
N. 643,7 A. L. J. 1122; 12 Bom. L. R. J015; 20 M. L. 
J. 917; 82 A. 089: 13 O. C, 816 (P. O.) and Sitla Bakhsh 
Singh v. Sital Singh, 60 Ind. Cas, 648; 48 I, A. 228; 
43 A, 245; 19 A. L. J. 387; 40 M. L. J. 449; 8 O. L, 
J. 214; 25 O. W. N. 721; 24 O. C, 107; 83 O. L J. 520; 
29 M. Le T. 390 (P, C.), referred to. 

Where a Sanad, under which an estate in Oudh is 
held, lays down the succession according to the rule 
of primogeniture, evidence of a single unexplained 
instance of the widow of one of the grantees having 
succeeded to the exclusion of male heirs, is insuffi- 
cient to establish a custom binding on another 
branoh of the family. Similarly, evidence of widows 
having succeeded prior to the grant of the Sanad 
cannot be used to set up a rule of succession direotly 
contrary to the terms of the Sanad under which the 
estate is held. [p, 1008, col. 1.] 

Brij Indar Bahadur Singh v. Ranee Jambi Koer, 6 1. 
A.labp.l4 L O, LB. 318 (P. C.) 8Sar. P. C. J, 
76%; Bald. 148; Rafique & Jackson's P.O. No. 48; 8 
Suth, P. O. J. 444 (P. C.) aad Thakur Sheo Singh v. 
Rani Raghubans Kunwar, 32 I, A. 208 at p. 214; 27 A. 
634; 15 M, L, J. 352; 8 O. C. 317; 90. W., N. 1009; 
20, L. J, 194 (P. O.), referred to." ` ` 


Appeal from a judgment and decree of the 
Court of the Ondh Judicial Commissioner, 
(Kanbsiya Lal, A. J. O. and Kendall, A. J, 
O.) in First Civil Apseal No. 30 of 1915, dated 
9nd January 1917, reported as 40 Ind, Cas, 
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555, affirming that of the Subordinate Judges 
Partabgarh, dated 25th February 19 5.. 

Mr. Dunne, K. 0., and Mr. Kenworihy Brown, 
for the Appellants. i 

Mr, De Gruyther, K, O.-and Mr. Dube, for 
the Respondents. : i 

JUDGMENT. 

Viscount Cave.—This is an appeal by the 
plaintiff in the suit from a decree of ths 
Court of the Judicial Commissioner of Oudh 
affirming a decree of the Subordinate Judge 
of Partabgarh by which the plaintiff's suit 
was dismissed. The question raised is as to 
the title to an estate in Oudh of sonsiderable 
value known as the Mahal Tajpur. 

Lal Ajodia Bakhsh, the aneestor of the 
plaintiff, belonged to a family of Bisen 
Thakurs long settled in the District of Partab- 
garb, and. was the owner of an estate ealled 
Kundrajit or Shamapur. At the time of 
the Mutiny, this family had four branehes 
representing the descendants of thé four 
gons of Lal Ajodhia Bakbsh; tbe first braneh 
being represented by Tbakurain Baijnath (a 
widow), the second by . Lal Chhatarpal, the 
third by Lal Surajpal and the fourth by Lal 
Ohandrapal. On the annexation of Oudh in 
1856, this estate, with the remainder ' of the 
soil of the Provinee, was confiseated by the 
British Government, whish assumed the right 
(as stated in Lord Oanning’s Proclama:i.n of 
the 15th Marsh 1858), to dispose of it in sush 
manner as it thought fitting. Lal Ohhatar- 
pal bad taken astion against the British 
Government, but Thaknurain Baijnath had 
been loyal; and ultimately by a Sanad, which 
is undated but which appears from other 
documents to have been executed in the year 
1863, the Ohief Commissioner of Oudh 
under the anthority of the Governor General 
granted the estate of Kundrajit to the above 
named four persons, Thakarasin Baijnath, Lal 
Ohhatarpal, Lal surajpal and Lai Chandra. 
pal, and their heirs, eubjest to the usual 
eonditions as to the surrender of arms and 
loyalty to the British Government. The 
Sanad was in the form then  sommonly 
adopted and eontained the following 
elause De å 
A It is another eondition of, this grant that 
in the event of your dying intestate or of 
any of your suecessors dying intestate, the 
estate aball descend to the nearest male heir 
acsording to the rnle of primogeniture, "but 
you and all your -successors shall have full 
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power to alienate the estate, either in whole 
or in paré by sale, mortgage, gift, bequest, 
or adoption to whomsosver you please." 

Ohhatarpal appears to have objected to the 
Sanad on the ground that he was alone 
entitled to the whole estate, but it was 
ultimately accapted by him and by the other 
grantees. 

On the passing ofthe Oudh Estates Ast. 
.(Aot I of 1889), the four grantees above. 
named (bracketed together), were entered as 
owvers of Kundrajit in List No, 1 and Liet 
No, 4, as prepared under saetion 8 of the Aet. 
There appears to have been no reason why 
they should not have been entered in List 
No. 8 as owners of an estate. regulated by the 
rule of primogeniture; but they may have, 
preferred not to be subjest to the special 
rales of succession which, under section 22 
(clauses 1 t» 10) of the Act, apply to estates 
entered in that List. In any ease, this is. 
now immaterial, ag the estate must be dealt 
with acsording to the rules regulating estates 
entered in Liat No. 4. 
` in or about the year 1672, Kundrajit was 
divided into four Mahals, which were all ttad 
to the four branehes of the family, Mahal 
Tajpur being allotted to Ohhatarpal. The 
effest of this partition was that this Mahal 
was held by Ohhatarpal alone as an imparti- 
ble ¢alug on the terma of the Sanad and 
of the Act of 1869. 

Obhatarpal died on the 19th October, 18:9, 
and was sueseeded by his son, Lal Ram 
Kinkar. On the death of the latter without 
issue on the 6th Ostober 1907, his widow, 
the first respondént, Thakarain Harnam 
Kaur, took possession of Tej»ur and the 
lands then held with it. Thereupon, tha. 
appellant, Babu Badri Narain Singh, who 
was the son of Ohha*tarpa!'s eldest brother 
‘and was the nearest male heir in line, and 
degree, slaimed to b» entiled to the sucses- 
sion; and on his right being disputed dd eom. 
menced, in 1914, the present suit sgains: 
Thakurain arnam Kaar and other members 
of the family for possession of Tajpur and 
other lands. By his plaint, he claimed pos- 
session (a) under the terms of the Sanad, (b) 
by an alleged family eustom of auesession by 
male lineal primogeniture, and (c) under a 
‘Will -exeeuted by Ohhatarpal on the 6th 
September 1899, This Will, having baen 
exesuted lesa than 38 months before the 
death of Obhatarpal, is now admitted to 
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have been inoperative (under sestion 13 of 
the Act of 1869), to pass the estate, and ib 
need not be further referred to. 

The suit was heard by the Subordinate 
Judge of Partabgarb, who held that the 
alleged eustom was not proved, and that 
having regard to sestion 28 of the Aet of 
1869, under whish the suesession on intestaey 
to a taluqdare estate entered in List No. 4 
is to be "regalated by the ordinary law to 
whieh the members of the intestate’s tribe 
and religion are subjest," the succassion in 
this ease was to be regulated mot by the 
Sanad but by the Law of the Mitakshara, He 
aesordingly held that the widow of Lal Ram 
Kinkar was entitled to susssed, and dis. 
missed the suit. 


On appeal the Judieial Oommissioners 
differed on the question whether the Sanad 
applied; bat they agreed in holding that 
there was an establisbel eustom in the family 
that the widow should susseed, and that 
this custom continued notwithstanding the 
forfeiture and re grant of the estate, 
and they aesordingly efirmed the decision 
of the Sabordinate Jadge. Against this 
decision the present appeal was brought, ` 


It is not and cannot be disputed that, if 
the rule of succession laid down in the -anad 
of 1863 is to have effect, the appellant 
aa the nearest male heir is entitled to the 
suosession ; and in the argument for the 
respondents, the prinsipal stress was laid 
upon the sontention which prevailed with 
the Subordinate Jadge, namely, that the 
1869 was 
succassion 
substitutes 
succession 
are sub. 
jest to the law of the Mitaxshara,  Thía 
contention was disposed of by the Firs} 
Judisia! Commissioner in manner appearing 
by the following Sie from his judg- 
ment:— . 


wholly to displace the role of 
presaribed by the Sanad and to 
for it the ordinary rules of 


"The meaning of the words 'ordinary law' 
has been the subject of mush dissuasion in 
this ease, Is sould not merely imply the 
personal law of the intestate’s tribe and 
relivi:n, besacss the persoyal law applicable 
to. Hindus and Mnhimmadans has, in many 
instanees, been mcdified and is” controlled by 
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the Indian Statutes, In the easa of Hindces, 
for instances, the personal law of Hindus ia 
controlled and govarned in some respests by 
the Caste Disabilities Removal Act (XXI of 
1850), the Hindu Widows’ Re-marriage Ac’ 
(XV of 1856), the Hindus Wills Act (XXI 
of 1870) and. the provisions of the Transfer 
of Property Ast (IV of 1882) and the Orown 
Grants Act (XV of 1895), wherever they are 
applicable. Inthe ease of Muhammadans, 
the provisions of the Muhammadan Law are 
similarly sontrollsd and governed in some 
. respects by the Transfer of Property Ast (IV 
of 1882), wherever they are applicable. It 
eannot, therefore, -ba said that a referense 
to the ‘ordinary law’ in sestion 23 is merely 
meant to imply the persoral law, uncontrolled 
by custom or acts of the Indian Legislature. 
As pointed out by Lord Hobhouse in a 
saso of List No. II, the effect of the 11th sab- 
gestion of section’ 22 is simply to refer the 
parties to the law which would govern 
the descent of the property when the 
spesial provisions of the Aest are ex- 
hausted, and sueh ordinary law would inelude 
eustom : [Bhat Narindar Bahadur Singh v. 
Achal Ram (1)] In Parbati Kunwar v. 
Ohandarpal Kunwar (2), Lord Collins applied 
the same rule toa case of List No, IV, govern- 
ed by section 23. In other words when the 
special rules of succession laid down in 
section 22 are exhausted and section 22, 
clause (11) is reached, or when seetion 23 
is applicable, the situation governing the 
guscession has to be found apart from the 
Statute, thatis, in the ordinary law appli- 
sable as if Aet 1 of 1869 had not been 
passed. . That ordinary law would inelude 
not only custom but also a Sanad, where the 
Sanad contains a rule of succession whieh is 
enforseable by Statute.” 

Their Lordships agree with the reasoning 
and conclusion of the First Judicial Oom- 
missioner; and indesd no other eonelu- 
sion is consistent with the decisions of 
this. Board in Bhat Narindar Bahadur Singh 
v. Achal Ram (1), Debi Bakhsh Singh v, 


(1) 20 O. 649 at p, 654; 20 I. A. 77, 6 Sar. P. O. J. 
310; 17 Ind, Jur, 319; Rafique & Jackson's P. O, No. 
128; 10 Ind. Dec, (x. g.) 488 (P. O.). . 

. (2) 4 Ind. Cas. 26;81 A. 457 2$ p. 474; 10 C. L, J. 216; 
180. W. N. 1078; 6 AsL. J. 767; 11 Bom, L. R. 890; 12 
0, 0. 804; 18 M L. J, 605; 86 L A, 125 (P. C.). 
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Ohandrabhan Singh (3) ard Stila Fathsh 
Singh v. Sital Singh (4°. These dea‘siona 
elearly establish that the “ crdinary law" 
referred to in the Ast is the law wh'ch 
would govern the parties spart from 
the Statute and insludes avy Sanad giving 
title to the property in dispute. It is true 
that these decisions were rendered with 
reference to ciause ll of sestion 22, and not 
with referense to section 23 of the Act; but 
the terms of the latter section are precisely 
similar to those of sestion 22 (11), and their 
Lordships see no suffisient reason for giving 
to thema different sonstrustion, It may be 
added that the Oudh Estates (Amendment) 
Act, 1910, hes no applisation to this- 
ease, whieh arose before that Aot was 
passed. ° 

An argument was founded, as in the gases 
eited, upon the dietum of Sir Barnes Peacoek. 
in Brit Indar Bahadur Singh v. Ranee Janki 
Koer (5), that in that case “the limitation in 
the Sanad was wholly superseded by Act I of 
1869, and that the rights of the parties claim- 
ing by dercent must be governed by the pro- 
visions of sestion 22 cf that Aet.” But it must 
be remembered that in that case (which arose 
under List No, 2) the contest was between the 
female heir of the grantee (a widow) and 
the heir of her late husband, neither of 
whom sould claim under the Sarad ; and this 
being so, tbe care is ro authority for the 
view that the effect of section 22' (11) or 
of sestion 23 of the Act, was wholly to 
destroy the rules of sucaession laid down 
under Sanads which had been so recantly 
granted. Probably the diclum means on 
more than this, that the Ast supersedes 
the Sanad where the two are in confliet. 
Reliance was also plased on the sase of 
Parabit Kunwar v. Chandarpal Kunwar 
(2) whieh arose under List No, 4; but that 
ease was argued (doubtless for good reasons) 


(8) 7 Ind, Cas, 724; 87 1. A, 168; 14 6. W. N. 1010; 
12 0. L, J. 308; 8 M, L. T. 273; (1910) M, W. N. 648; 
7 A. L. J. 13122; 12 Bom. L. R. 1016; 20 M, L. J, 017; 
32 A. 599; 18 O. O, 816 «P. C. . 

(4) 60 Ind. Cas. 548; 48, I. 4: 228; 48 A. 245; 19 A. 
L. J. 837; 40 M. L, J. 449; 8€ L. J. 214; 26 C. W. N. 
721; ET 0, C. 107; 88 O. L. J. 620; 29 M.L. T. 390 
(P. 0.). à 

(5) 51. A. lat p. 14; 1 C. L, R. 818 (P. 0.); 8 Sar. 
P. O. J. 768; Bald.148; Rafique & Jackson's P, O. No. 
48; 3 Suth, P, C. J, 474. 5, 2 oC dies 
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without. any referenca whatever to the 
Sanad, and cannot, therefore, ba taken as an 
authority on the quastion now under discus- 
sion. 

i In their Lordships’ opinion, this argament 
fails. i 

— . With regard to the question of eustom, the 
deeision of the Judicial Commissioners appears 
to have been founded on sertain instances in 
which the members of the family of Lal 
Ajodhia Bakhsh were sueceeded by their 
widows; but all theseinatances, with one exeap- 
tion, oosurred before the forfeiture of the estate 
in 1856 and the grant of a new title upon 
the conditions laid down in the Sanad ; and 
they cannot be used to set up a rule of 
suecession directly contrary to the terms of 
the Sanad under whish the estate isnow held. 
The Crown Grants Ast of '895, seation 3, 
enacts that all provisions, &o., aontained in 
& grant "shall be valid and take effect 
aesording to their tenor, any rule of law, 
Statute or enactment of the Legielature to 
the contrary notwithstanding, " and full 
effest was given to this enastmaent in Thakur 
Sheo Singh v. Rant Raghubans Kunwar. (6). 
The exseption was in the sase of the widow 
of Surajpal, one of the grantees under the 
Sanad of 18683,. who appears to have been 
allowed to take possession of his estate to 
the exelusion of his male heira; but this 
single instanse,. which is unexplained, is 
wholly insufficient to establish a eustom 
binding on another brareh. of the femily. 
This argument, therefore, also fails, and the 
appellant's title prevails. 

For the above reasons their Lordships 
will humbly advise His Majesty that this 
appeal should beallowed; that the deeree 
of the Court of the Judicial Commissioner and 
the desres of the Subordinate Judge should 
be set aside, and that the appellant should 
be held entitled to  posssssion of Mahal 
Tajpur with any ascretion thereto and to an 
Becouut and payment of mesne profits, Tha 
respondents will pay the sosts of the appel. 
lantin both Courts and his costs of this 
appeal, . 

W. 6, A. ° Appeal allowed, 

Solicitor for the* Appellant :—Mr. Douglas 
Grant, 

Lolisitor for the Respondents :—Messrs. T! 
L. Wilson & Oo. 


(6) 82 I. A,.203 at p. 214; 27 A. 634; 15 M. L. J. 352; 
80,0, 317; B O. W.N, 1009; 2 g, L, J. 194 (P, C)» 
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CALCUTTA HIGH COURT. 
A»PEAL P&OM APPBLLaTR DECsEE No, 2292 
or 1918. 
July 15, 1920. 
Present;— Sir Asutosh Mookerjee, Kr., 
Asting Chief Justice, and Jnetise Sir Ernest 
Fletoher, Kr. 
UJIR ALI SIBDAR-—PLAINTIFE— APPELLANT 
tersus 
SHADHAI BEHARA AND OTHERB— 


DEFENDANTS — RESPONDENTS, 

Adverse possession—Limited interest, acquisition of— 
Appeal, second ~~ Misconstruction of document containing 
admission— Question of fact or law—Hvidence—-Euidence, 
improper, admitted—Haclusion by High Court—High 
Court, appraisement of remaining evidence by. 


A limited interest in property can be acquired by 
adverse possession. [p. 1004, col. 2 ] 

Ishan Chandra Mitter v, Raja Ramranjan,2 0, L. J, 
125, Raktoo Singh v. Sudhram Ahir, 8 O. L, J. 667, 
Icharan Singh v Nilmoney Balidar, 36 O, 470; 7 C. L. J. 
499; :2 O. W. N. 686, Probhabati Dasi v, Taibaturnessa, 
90Ind Cas. 664; :9 C. L. J. 62; 17 O. W. N. 1088, 
panchkari Chattapadhya v. Maharaj Bahadur Singh, 
28 Ind Cas, 703;19C, W., N. 138, Birendra Kisore 
v. Laksmi, 80 Ind Cas 898; 220 L.J.129, Muthu- 
raju Thevan v. Robert Gordon Orr, 10 Ind, Cas 575; 
36 M. 618; 10 M. L. T. 12; 21 M, L, J, 616, followed. 


The misconstruction of a document whichis the 
foundation of a suit is a question of law, but the 
misconstruction of a document which is alleged to 
contain an admission, that is to say, a misappreciation 
of the meaning and effect of an admission is not a 

uestion of law which can be raised in second appeal. 

, 1005, col 1.] 

Nowbut Singh v Chutter Dharee Singh, 19 W. R. 
222, Ananda Chandra Ben v. Parbati Nath Sen, 40. 
L.J. 198, Braja Mohan Mandal v Thakur Das Nath, 
4Ind. Cas. 739; 100. L, J. 693, Buzlul Karim v, 
Satiesh Chandra Girt Mohant, 10 Ind, Cag. 825; 13 C. 
L. J. 418; 15 C. W. N.752, Rajah Makund Deb v. 
Gopi Nath Sahu, 25 Ind. Cas. 2806; 21 0, L. J, 45, 
relied on. 

Itis nob possible for the High Court in second 
appeal to say whether, after the exclusion of evidence 
improperly admitted, there is sufficient evidence left 
to justify the decree of the lower Appellate Court, 
This is & matter which must be considered by that 
Court, (p. 1005, col, 1.] 


.Appeal against a deeree of the Distriet 
Judge, Jessore, dated the24th September 1918, 
affirming that of the SuMordinate Judge 
Jessore, dated the 29th July 1918, 


Babus Dawarka Nath Ohuckerbuity, Romesh 
Chandra Sen and Bhupendra Kumar Ghose, for 
the Appellant. 

Mr. B. Chakravart? and Babus Chiba- 
prasanna Bhattacharyya and Jofindra Mohan 
(Sen Gupta, for the Respondents, 
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JUL GMENT, 

MookzujE, Acora, O. J.— This is an appeal 
by the plaintiff in a suit for ejectment of the 
defendants from what, aesording to him, 
originally constituted a serviee-tenure. 

The suit was instituted in the first instance 
" against five defendants, the representatives- 
‘in-interest of the alleged service. holder, 
and was deereed in the Court of first 
instanee. Upon appeal to the District 
Judge, that decree was set aside on the 
‘ground that one Masleod, a transferee from 
the other defendants, should have been 
jolned as a party defendant to the suit. 
The validity of the order of remand so 
made by the District Judge was sonsidered 
by this Court, but the order was affirmed. 
Thereupon the order made was sarried out 
and Macleod was added asa defendant on 
the 6th September 1916. The Subordinate 
‘Judge has, after re-trial, held that the 
claim. is unfounded, and that view has been 
accepted by the Diatriet Judge. 

On appeal to this Oourt, the deeree of 
the District Judge has been assailed on 
three grounds: namely, first, that in^ respect 
of the pareels of land slaimed by Mac'ecd, 
the Distriet Judge has erroneously held 
that the suit was barred by limitation; 
secondly, that in respest of the other parcela 
of land, the Distrist Judge has misson- 
strued an admission alleged to have heen 
made by the plaintiff in his deposition; and, 
‘thirdly, that in respect of these parcels of 
land, the Distriet Judge has erroneously relied 
upon statements in two deeds of gift, whieh 
were inadmissible under section 18A of 
‘the’ Bengal Tenancy Aat, 

As regards the first eontention, we are 
clearly of opinion that the sase for the 
‘appellant eannot be sustained, It has been 
found that Macleod purchased the holding 
‘pow in his oceupstion by two deeds in 
1903. The conveyanees purported to be in 
respeet of permanent tenures held ab rents 
fixed in perpetuity. The documents were 
‘registered and the landlórd's fees were paid 
into the Registration Offices. The Distrist 
Judge, in coneurrence with the Subordinate 
Judge bas found that the landlord besame 
ware of the transfer and also knew that 
‘Macleod openly held the lands, asserting 
his right as tenant eby virtue of his pur. 

„abase. . The present shit was, instituted on 
‘the 13th May 1910, but as Maelood waa 


INDIAN OASES, 


run as against the 


[1922 


not added asa defendant till the 6th Sep- 
tember 1916, in so far as he is eonserned, 
we must take it for the purposes of limi- 
tation that the suit as against him was filed 
on the 6th September 1916, Consequently, 
at the date of the institution of this suit, 
Macleod had already been in possession for 
more than 12 years,to the knowledge of 
the landlord, in assertion of his title as 
tranaferee of the holding conveyed to him, 
It bas been argued, however, on behalf of 
the appellant that time did not begin to 
plaintiff till he had 
terminated the alleged servics-tenure by a 
notice upon the serviee holder. Wo are of 
opinion that there is no foundation for this 
sontention: In the first place, the Sub. 
ordinate Judge found that the plaintiff had 
failed to adduse evidenes to prove hia allega» 
tion as to the existence of the sarviee- 
tenure. In the second plaes, there is no 
finding and, indeed, in view cf the evi- 
dense to which we have just referrad, there 
sould not be any finding tbat after the 
transfer by the original defendants to 
Maeleod in 1903, they conid have rendered 
any service to the plaintiff. It is, son- 
sequently, plain that Masleod has by pre. 
scription acquired the status of a tenant under 
the plaintiff, on the well-recognised principle 
that a limited interest in property ean be ag- 
quired by adverse-possession.. ishan Ohandra 
Mitter v. Raja Ramranjan (1), Baktoo Singh v. 
Sudhram Ahir (2), Icharan Singh v. Nelmoney 
Balidar (8), Probhabati Dasi v. Tatbaturnessa 
(4), Panchkart  Ohatiapadhya v, Maharaj 
Bahadur Singh (5), Birendra Kisore v. 
Laksmi (6), Muthuraku Thevan v. Robert 
Gordon Orr (7). We must consequently hold 
that the suit bas been rightly dismissed as 
against Macleod. 

As regards the remainder of the lands, 
the case for the defenca was that they 
formed an oescupansy holding bearing an 
annual rental of Re. 10. The Distriet Judge 
has held this allegation proved eby the 
evidenee which ineludes, first, an admission 


alleged to have been made by the plaintiff 
(1) 2 C. L, J. 126. 
(2) 8 C. L. J. 557. 
- (8) 85 C. 470; 7-0. L, J. 499; 12 0. W. N. 638. 
ES HOM Cas, 664; 19 O.L,J. 62; 17 O, W, N. 


1088, 
` (8) 28 Ind. Cas. 708, 19 0. W. N. 188. 

(6, 30 Ind. Cas. 896; 22 O. L. J. 129. 

(7, 10 Ind, Cas, 575; 85 M, 015; 19 M. L.P. 12; 21 
M, Ly J, 015, 


vot. LEVIN) | 
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in hia deposit‘on and, sesondly, reeitals in 
two deeds of gift executed on the 10th 
April 1894 and 22nd August 1894 by the 
holders of the tenaney at that time. The 
second and third grounds urged by the 
appellant raise the question of what has 
been ealled the construction of the admis. 
sion and the admissibility of the resitals. 

As regards the admission, we are of 
opinion that the appellant cannot raise the 
question in seeond appeal. It was pointed 
out by Sir Riehard Coush, C. J. in the ease 
of Nowbut Singh v. Ohuiter Dharee Singh .8) 
that the miseonstruction of a dceument 
whieh is the foundation of a suit is no 
doubt a question of law, but the miseon- 
struetion ofa document whieh is alleged to 
sontain an admission, that is to say. a 
misappreeiation of the meaning and effeet 
of an admission is not a question of law 
whieh can be raised in seeond appeal. The 
same view has beeu raken in the enses of 
Ananda Ohandra Sen v Parbatt Nath Sen (9), 
Braja Mohan Mandal v. Thakur Das Nath (10), 
Buslul Karim v, Satish Uhandra Gir? Mahant 
us ) Rajah Makund Deb v, Gopi Nath Sahu 

12), 

As regards the recitals in the deeds of 
gift we are of opinion that they are not 
admissible under section 18A of the Bangal 
Tenaney Ast which provides that: “ Nothing 
contained in any instrument of transfer to 
which the lanclord is not a party shall be 
evidence against the landlord of the 
permanence, amount or fixity of rent, area, 
transferability or any incident ^ of any 
tenure or holding referred to in sush 
instrument,” The reapondent has sontended 
that even if the resitale are exeluded, 
there is akundant evidence to support the 
conclusion of the District’ Judge. But i¢ is 
not possible for us in second appeal to say 
whether, if the resitale in the deeds of gift 
are exeluded, as thay must be, there is 
sufficient evidense left to justify the deeree, 
That is a matter whish must be considered 
by the “lower Appellate Court.  Womes 
Ohunder Chatterjee 
Ohowdhry (13). 

(8) 19 W. B, 222, 


(9)4 C, L. J, 198, °, ° 


(11) 10 Ind. Cas, 826; 18 C. L, J. 418; 15 0, W. N, ` 


(12) 25 Ind. Cas, 286; 21°0, L. J, 46. 
(13) 7 Q, 203; 3 Ind. Dee.. (N. 3.) 737, 


v. Ohundee Ohurn Boy. 


The result is, that although we affirm 
the decree of dismissal as against Maslecd 
we set aside the decree of the Court below 
in respect of all the lands not purehased 
by him, and remand ihe case to the District 
Judge in order that he may re-eonsider the 
question of the lands which are alleged to 
form an oaceupancy holding bearing an 


.Annual rental of Hs. 10. The matter will 


be re-considered irrespeetive of the reaitals 
in the two deeds of gift. In so far ag 
Macleod is soneerned, the appeal stands 
dismissed with costs; in so far as the 
other respondents are soneerned, sosts will 
abide the result. 

. FLETOBER, J.—I agree. 

B. XN. Appeal partially decreed. 





BOMBAY HIGH COURT, 
Secoxpy Civit APPraL No, 502 or 192), 
February 16, 1942, 
Present:—Sir Norman Masleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
OHUNILAL SOMESHVAR BHATT... 

: PLAINTIFF— ÁtrPELLANT 
YErsUs 
VITHALDAS KARSANDAS— 
DErENDANI— RESPONDENT, 


Registration Act (XVI of 1908), s. 17- Deposit of 
tittle-deeds— Document amounti to charge also 
emecuted—- Document containing reference to execution 
of jormal mortgage-deed later on— Document, regis. 
tration of, if necessary~—Registration not effected — 
Mortgage, enforcement of—Formal mortgage, right to 
demand execution of, 


Although it is a well-established rule of equity 
that a deposit of a document of title without more 
without writing, or without word of mouth will 
create in equity a charge upon the property 
referred to, the general rule will not apply 
where there is a deposit accompanied by an actual 
written charge. In thab case one must refer to the 
terms of the written document, and any implication 
that might be raised, supposing there wero mo 


‘document, is put out of the case and reduced to 


Silence by the document by which alone the parties 
must be governed  Sueh a document must bo 
e een E: "e col 2; p. 100 , col. 1,] 
6 aw v.: oster 18,2, 5.0. L. 321; 42 L, J.0 " ‘ 
L. 2. 281; ae W, R. 907, followed, eres 
ranjwandas Jagjivandas Mehta v, Chan Mah 

36 Ind. Las, 190; 48 C, 595; 11916) t M. W, Ne ass, 31 
M, L. J. 188; 4 L, W. 69; 14 A. L. J. 638; 20 O, W. N.925. 
15 Bom, L. R. 664; 20 M.L, T, 242; 9 Bur, L, T, 196. 24 
O. L.J. 814; 8L B. R. 458; 43 Y. A, 123 (P, C.) and 


Behram Rashid v, Sorabji Rustdmji Flavia, 28 Ind, Cas, 


14; 88 B. 372; 16 Bom, L, R. 35, referred to, 


+ 
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Where there is & document amounting to & complete 
contract containing a reference to a more formal 
document to be executed later on if desirable, it 
takes effect unless there is a condition that it is not 
to take effect unless the second document is executed. 

[p. 1007, col. 2.] 


The defendant deposited the title-deeds of a 
house with the plaintiff, and on the same day 
passed a chithi in respect thereof which after 
reciting the taking of a certain sum of money stated ; 
"Ihave given my house in mortgage for the above 
amount and..,...shall execute apucca document in 
respect of the same whenever you may ask me, 
‘The interest is settled at the rate of eight annas... 
wes this is agreeable and binding on me." This chithi 
was not registered. The plaintiff sue to recover his 
money by sale of the mortgaged house, or in the 
alternative for a registered mortgage-deed thereof: 


Reid, (1) that the chithi required registration; 
[p. 1007, col. 2.] 4 

(2) that in the absence of such registration, the 
plaintiff was not entitled to a declaration that he 
had a charge on the property mentioned in the 
title-deeds deposited with him, or to an order for 
E of that property to satisfy his claim; [p. 1007, 
col. 2, 

(8) that the plaintiff was not entitled to obtain 
a mortgage-deed from the defendant as he had 
already got a mortgage and the only effect of his 
getting another document would be to have the 
terms of the mortgage settled in a more formal 
manner and that if the first document was not 
registered, he could not by getting another docu- 
ment eure the defect, fp. 1007, col. 2.] 


Second appeal from the desision. of the 
District Judge, Ahmedabad, in Appeal No, 
263 of 1919, confirming the deeree passed 
by the Second Class Subordinate Judge at 
Godhra, in Civil Suit No, 2 of 1919. 

Mr, G. N. Thakor, for the Appellant. 

Mr, M. H. Mehta, for the Respondent, 

JUDGMENT. 

Maongop, O. J.—The plaintiff sued to 
recover Hs. 1,000 principal, and Ra. 69.5.0 
interest thereon, by sale of the mortgaged 
house mentioned in the plaint situated at 
Godhra, or in the allernative, for a registered 
mortgage-deed thereof, alleging that he 
had advanced that sum to the defendant 
to enable him to carry on trade in Bombay 
and in sonsideration thereof the defendant 
deposited the” title-deed of his house at 
Godhra and ereated an equitable mortgage 
thereon for Rs. 1,000. The defendant on 
the same day passed in Bombay a 
chitt? in respect thereof. The defendant 
admitted the payment of Rs, 1,000 on the 
19th November 1917, and alleged that that 
amount: was to be aseounted for in tha 


partnership &esount at the end of the year, 
and he further contended that the equitable 
mortgage and the agrsement relied. upon 
by the plaintiff did not soma within the 
jurisdistion of the Court, as the agreement 
took place in Bombay, the amount was 
psid in Bombay and the defendant was 
doing business in Bombay and residing in 
Bombay. 

The Trial Court had jarisdistion to try 
the suit, bat as the chitéii, Exhibit 12, on 
whieh the plaintiff relied, required registra- 
tion, the anit failed. This desision was 
confirmed in appeal, and before ns it has 
been argued in the first plase, that the 
defendant admitted that thera was an 
equitable: mortgage of hie property, and, 
thorefore, the plaintiff on that admission 
was entitled to the decres he asked for. 
But I do no$ think it can ba said that 
the defendant/a pleading admits that there 
was an equitable mortgage which could be 
the baris of a deeres. Hs merely refers 
in the written statement to the plaintiff's 
allegations and mentions what the plaintiff 
relies upon for establishing the creation 
of an equitable mortgage 1m Bombay. 

Then it has been very strenuously urged 
that the dosument, Exhibit 12, does not 
require registration : and in order to deter- 
mine whether it requires registration, we 
have to sonsider, upon the proper sonstrustion 
of that document, whether it creates a eharge 
or an interest in the property mentioned, 
therein, and with referense to dosuments 
sonnested with the deposit of title-deeds, 
what the Court.has to consider is laid down 
in Shaw v. Foster (1) referred to in the 
judgment of the Privy Council in Pranjivan- 
das Jagjivandas Mehta v Ohan Mah Phee (2) : 
“Although it is a well established rule of 
equity that a deposit of a docament of title 
without more, without writing, or without 
word of mouth, will ereate in équity a 
charge upon the property referred to, I 
apprehend that the general rule will noh 
apply where you have a deposit adcompani 
ed by an actual written charge. In that 


NU (1872) 6 H, L. 821; 42 L, J, Oh, 49; 27 L. T, 281 


(2) 85 Ind. Oas. 1905480, 895, (1916) 1 M. W.N. 


443, 81 M. L, J. 165; 4 L. W. 62; 14 A. la 1. 638; 20 


U. W. N. 925; 18° Bom, L. R. 664, 20 M. L, T. 244: 


9 Bur, L. T, 125; 24 0, . L. J, 814; 8 L, B. Re 458; 43 L 
A, 4242 (P, O,). . ° 
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case you must refer to the ferms of tha 
written dosument, and any impliaation that 
might be raised, supposing there were no 
document, is put out of the case and raducad 
to silence by the dosument by whieh alons 
you must be governed.” 

In the case before the Privy Council the 
question was what was the scops and extent 
of the seeurity, as the title-deeds of saveral 
properties had been handed over and the 
dosument acsompanying them only referred 
. to one property. The question whether 
the doeument required registration was not 
before their Lordships. 

‘It is diffienlt to see how Exhibit 12 
ean be considered as anything less than 
a mortgage, considering that it states after 
reciting the taking of Ra. 1,000: 

' In security of that we have givan oar one 
house in Godhra bearing Manisipal No, 292 
and with supsrstruoture baing Sanad No. 7, 
measuring 85 square yards, in mortgage 
for the.above amount. And we have also 
given to you the oopy of tha Sanad. We 
shall execute & Pasea document in respest 


of the same whenever you may ask us, 


Its interest is settled at the rate of eight 
annas., It is agreed that you should return 
to us the eopy of the Sanad on paying the 
above amount, This is agreeable and binding 
on ug," 

It that document had been registered, 
and the mortgagor had thereafter songht 
to deal with the property, thera oan be 
little doubs that the plaintiff would have 
Set up this dooument as sonferring upon 
him a prior title. if there had been no 
document aecompanying the Litle.deed, then 
ib would have been open to the ‘plaintiff to 
prove orally what was the intention with 
which the dosument was deposited, and 
whether it was meant to be considered as a 
wesurity. „But as the defendant executed 
this dosument, we must refer to it in order 


to assertain what was the contract, The 


fast that the defendant agroead to exesute 
another dofument in formal terms, if he 
was asked for one, doss nof affeet tho 
value of the dosument signed, provided it 
is évidense of a complete transaction whieh 
ean be spelt ont of ‘its wording, There 
is a certain class of eases in whish the 
parties only purport to resord* the terms 
of the agresment in an informal manner, 
Intending that the formal expression of 


ihe oral agreement should be exesuted 
thereafter. But if the firat docament 
contains everything that is necessary for 
the. purpose of proving an agreement then 
the. first’ document takes effaet, unless it 
is stated to be a condition of the first 
document that it should not take effeat 
unless the seeond doeument is executed. 
But in this case there is a complete contract 
to be found in Exhibit 12, although the 
plaintiff had a right to obtain a mortgage. 
deed drawn upin more formal language. 
It seems to me, therefore, that the Courts 
below were right in deciding that Exhibit 12 
required registration, 

Heferente was made to the aase of 
Behram Rashid v, Sorab)¢ Rustami Flavia (3) 
whieh was desided by Mr. Justise Beaman 
and myself and thera Mr. Justice Beaman 
very slearly points out the way in which 
eontemporaneous writings of this kind 
should be dealt with. 

The whole point is whether the dccument 
ereated a oharge upon the property referred 
to therein, and once there is a writing 
with referenee to the deposit of title-desds, 
then it is quite clear that the Court must 
refer to that writing, and ean refer only 
to it, in order to determine what wera the 
conditions on which the title-deeds wera 
deposited. The plaintiff, therefore, was not 
entitled to a declaration that he had a 
sharge on the property mentioned in the 
title-deeda deposited with him, or to an 
order for sale of that property to satisfy 
his claim, nor do I think he was entitled 
to obtain a mortgage deed from the defend. 
ant, as, if my sonstrnction of the deed 
is correct, he had already got a mortgage 
and the only eífest of his getting another 
dosument would be to have the terms of 
the mortgage settled in a more formal 
manner. Therefore, if the first transaction 
is not registered he sould not by getting 
another document cura the  defest, But 
as the defendant admits the advance, it ig 
sertainly open to the Court fo consider 
whether a decres should not be passed 
against the defendant personally. It ia 
trus that the learned Trial Judge says that 
the plaintiff does not want a decree against 
the defendant personally, bat wishes ta 
proceed against the mortgaged property 


(3) 23 Iud, Cas, 140;38 B, 372; 16 Bom. L, R. 36, 
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only. But it is not elear that the plaintiff 
was given an opportunity of endeavouring 
to prove that_he was entitled to a personal 
dosree against the defendant if he failed 
to get a .desree against the property. I 
think he ought to have an opportunity 
of doing so, and, therefore, the suit should 
go back to the Trial Jourt for desision 
on the. issue whether the Court has 
juriediction’ to pass a personal deeree 
against the defendant, and if so, whether 
such a deeree should be passed. We set 
aside the order dismissing the suit to that 
_extent.. The appellant must pay the sosts 
of the appeal. 
' OexaskR, J.— 1 agree.. 


X.E, Order varied. 
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- Sgøcosp O1v:L APPEAL No. 1061 or 1921. 
i February 14, 1922. 
| Present ;— Mr. Justice Scott Smith. 
“ALLAH RAKHIYA KHAN A-DOTHEA8— 
l PLAINTIFFS — À PPELLANTÀ 
: versus 
AHMAD—DarrzxbaNT-(VENDEE) AND SEWA 
..BAM alias KALU RAM — Piaintire— 
; ; RESPONDENTS, mr. 
. Punjab Pre-emption Act (T of 1913), s. 4—-Sale— 
Adhlapi tenure, whether sale, 
- A the owner of certain land, stipulated with B. 
that if the latter buils a .well on the laud and 
brought it into working order within a certain period 
he would become the owner of a one-third share 


the land: 
P Held, that the transaction did not amount to a 


sale and was not, therefore, liable to pre-emption, 


The creation of an adhlapi tenure in which no 
money consideration passes at all does nob amount 


to a sate, 
: Mul Ohand v. Mansa 


o^ Muhammad v. Tek Chand, 02 Ind. Cas, 992; 
9 L. 199, followed. : 

' Sesond appeal from a dscres of the 
Senior Distriet Judg’, Multan, dated. the 4th 
Desember 1920, reversing that of the Munsif, 
First Olass, Leish, Distriet Muzaffargarh, 
dated the 29th June 1920, 

' Lala Rama Nand, for the Appellants. 

' Lala Natal Kishore, for the Respondents. 
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2, having created an adhlapi tenure with 
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regard to the land in suit in favour of 

Ahmad defendant No. 1, the plaintiffs-ap- 
pellants sned for pre emption on the ground 
that the creation of an adhlapt tenure amount- 
ed to a sale. The Courts below have 
concurrently held, following Mul Chand v. 
Mansa Ram (1), that the creation of an adhlapt 
tenure amounted toa sale. The First Oourt 
desreed the olaim, but the lower Appellate 
Court, holding that there was no eustom of 
pre-emption with regard to such a sale, 
dismissed the plaintiffs’ suit. ^ The plaintiffs 
have, therefore, filed a sesond appeal to this 
Oourt and itis eontended on their behalf 
that there was no plea raised and no issue 
framed as to whether such a sale could be 
preempted. Conn-el for the. respondents 
asks that the decree of the lower Appellate 
Court dismissing the plaintiffs’ suit be main- 
tained on the ground that Mul Ohand v, 
Mansa Ram (1) is distinguishable and that 
in the pressnt sase it esnnot be said that 
the creation of adhlapi rights amounted 
toa sale. 

Asaording to the agreement by which 
the tenure was ereated, Ahmad was to sone 
Birnot a well and bring it into working 
order within five years, and if he did this 
he was to become owner of one-third share 
of Dal Kalaehiwali. No cash payment was 
stipulated for and the case ir, therefore, 
distinguisbable from that reported as Mul 
Ohand v. Mansa Ram (1), for there the trans- 
foree agreed not only to restore the ruined 
well but to pay a eertain sum in eash and 
it was held that in sueh eirenmstaness the 
tran:astion amounted to a sale. That ease 
is, therefore, distinguishable from the present 
one. In Ghulam Muhammad v. Tek Ohand (2) 
it was held that the creation of an, adhlapt 
tenure in whieh no money  sonsideration 
passed at all did not amount to a sale and 
Mul Ohand v. Mansa Ram (1) was dis- 
tinguished The facis of the present case are 
on ell fours with those in that reported 
as Ghulam Muhammad v. Tek Chand (2) 
and I aseordingly bold that there has heen - 
no sale in the present sase sush as would 
give rise to aright of pre-emption. 

The appeal failé and is dismissed with 
eoats, P 
, Z, E. : 

Appeal dismissed, 


(1) 157 P. R, 1883. 
(2) 62 Ind. Cas, 932; 2 In 199, 
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Abatement of appeal—Deerze for joint Acts—General. 
possession of land—Appeal by defendant— Death, of 

' ome respondent—No substitution in time, effect of Act CAI. Mio en M 

(o—ÜOiwil Procedure Code (Act V of 1908), O. XXII, 1881—V. See Potton AOT. : 


"een ]863—XX. See ReLtGroUS ENDOWMENTS Act. 
1867—III. See PuBLIO GAMBLING Act, 
1869—IV. See Divorce Act. » 
1870—VII. See Counr FEES Act. 

1871—1I. See Carrie TRESPASS Act, 
18731—XXIII. See PENSIONS Act. 
1872—I. See EVIDENCE Act. 
1872—IX. See CONTRACT Act, 
1875—IX, See MAJORITY ACT. 
187T7—1. See Specivic RELIEF Act. 
1877—IIL See REGISTRATION Act. 
1878—I. See Opium Act. 

1878—XL See ARMS ACT, 
1880—IX. See Cress Acr, 

1881—V. See PROBATE AND ADMINISTRATION 


7 Where during ‘the pendency of an appeal pre- 
ferred by the defendant against a deoree for joint 
‘possession of land, one of the plaintiffs-respondents 
dies and his heirs are not substituted within the time 
illowed ‘by law, the appeal abates not only against 
the deceased respondent but also against the other 
respondents as being no longer competent and 
should be dismissed against all the ‘respondents. 
The fact that in the plaint the plaintiffs specified 
their respective shares would make no difference 
as the mere specification by the plaintiffs that each d 
individual plaintiff's share is so much does not alter 
the nature of the decree C ARJAN MIRDHA v. KALI 
KUMAR ÜHAKERBUTTY 194 
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. contained, in mourasi mokarrari kabuliyat, if Aor, 


1882—IV. See TRANSFER OF PROPERTY Act, 

1882 ——V. See BASEMENTS ACT, 

1882—VI. See COMPANIES Act. 

1882—XV, See Prusipency SMALL  CaAusE 
Courts ACT. 

1889—VII. See SUCCESSION OxRTIFIOATE ÁCT. 

1890—VIII. See GUARDIANS AND WARDS Act, 

1890—IX. See RAILWAYS ACT, 

1894—1I. See LAND ACQUISITION Act. 

1897—V. See Estates PARTITION Act, 

1898 —V. See CRIMINAL PROCEDUREN OODE, 

1899—IX. See ARBITRATION ÁCT. 

71907-—IIL, See PROVINCIAL INSOLVENCY Act. 
1908—V. See CIVIL PROCEDURE OODE, 
1908-—IX. See LIMITATION Act. 

1908-—X YI, See REGISTRATION Act. 
1909 --III. See PRESIDENCY Towns INSOLVENCY 
Act, ^C 
1919——IV. See Court of Warps Act, 
1913-— VII. See COMPANIES Act. 
1918--VII. See INCoxE TAX Act, 
1918-—IX See INDIAN SOLDIERS Ganigazion) 
Acr 9 
That the “goat and ghee’ did not form part of the uma 1920—Y. See PROVINCIAL i aa Aor. 
rent and the stipulation regarding delivery thereof 


` enforceable—“Goat and ghee” forming no part of the 
rent payable—-Bengal Putni Taluks Regulation ( VIII 
of 1819), s, 3—" Engagements,” meaning of. 


A registered mourasi mokurrari kabuliyat executed 
in 877 recited that “within the aforesaid Mouza you 
have granted me a potta of 12 bighas of land at 
an annual jama of Rs. 6 and Rs, 74 as premium," 
and after reciting how the money should be paid 
and in what instalments, the kabultyat stated that 
the landlord should have right tothe minerals, etc, 
and lastly there was the following clause:—" Also it 
should appear that { would deliver 1 seer of Shyama 
ghee and one kid every year" No amount was men- 
tioned as payable in lieu of the ghee and goat in case. 
of default In a suit for rent on the basis of the 
kabuliyat : 


` Held, (on the assumption that Regulation VIII of 
1819 controlled all the incidents of the tenure in 
question. that the stipulation regarding the ghee and 
goat was, in its term and effect, the imposition of 
an abwab and gs such not enforceable. 


"m Tenn M | 


was not legalised by Regulation VIII of 1319, but = 
was subject to the law relating to ‘abwabs' in force Acta--bengal. 
ab the time of the oreatton vf the lease, ~- ]1858--XXXI. See DIARA AOT. 

; The word lGusadamentd mentioned in seotion 8  -—- 1869-—XI. See BENGAL LAND REVENUS BALES 
of the Bengal Putni Taluks Regulation connotes Act. 
engagements as to rent and other terms connected == 1868— VII, See BENGAL LND BAYENUR SALES 
therewith © Ram TARAN TEWARY v KUMEDA bast,  . Act. 


26°0. W. N. 634; (1922)3A.L R, (0.) 80 IGI -—-—.1886—VIIL See BENGAL TENANCY Act, = 
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Act 1918—II, See BENGAL TENANCY (AMENDMENT) 


Act, 
1920—]IIT. See Cancurtra Rent Act, 
Acts—Bombay. 


1874— III. See BOMBAY HEREDITARY OFFICES Act. 

1880—I. See KHoz1 SETTLEMENT ACT. 

1888— VI. See GUJARAT TALCEDARS' Act, 

1903—1I. See MaMLATDARS Courts Act. 

1918— 11, See Bompay Rent (War RESTRIC- 
TIONS) Act. 


Acts—C. P. 


1898—XI. ` See G. P. Tunanoy Act, 
1920—I, See O. P. TENANCY Act. 


Tr eem = Acts—Nadras. 


1892—Vil. See Crry Cryin Oourr Act. 
1908—I, See MADRAS ESTATES LAND AOT. 


Acts—Punjab. 
1887— XVI. See PUNJAB TENANCY Act. 


«—— J898—I. See PUNJAB GENERAL Onapses Aor. 

—- 1906—II. See PUNJAB PnE-EMPTION Act. 

——. 191]1—III. See PUNJAB MUNICIPAL Act. 

a 1013— 1, See PUNJAB PRE-EMPTION Act. 

——— ]91?—IÍ, See REDEMPTION or MORTGAGES 

(PUNJAB) ACT, 

wee 1018— VI. See PUNJAB Courts Act. 

ut m Acts--U. P. 

cw  18689——I. See Ouna Estates Act. 

m 19001—II. See AGRA TENANCY Act. 

— 1001—III. See U. P, LAND REVENUE Act, 
Ordinances. 

Ord, 1921—IL See MagTIAL LAW ORDINANCE, 
Regulations. 


Reg, 1808--XVII, See REGULATION. : 


-——— 1819—VlIL See Bunean  PuTNI TALUES 
REGULATION. 
Statute. 

1915—(5 & 6 Geo. V, C. 61). See GovERNMENT oF 
INDIA AOT, 


Adhlapi tenure, whether sale. 

The creation of an adhlapi tenure in which no 
money consideration passes at all does not amount 
to a sale. ke ALLAH HAKHIYA KHAN v. AHMAD 

1008 
Adverse possession a mized question of 
law and-fact—Appeal, second, 

The question of adverse possession is a mixed 
question of fact and law The facts found by the 
lower Appellate ¿onre must be accepted in second 
appeal, but tfe conclusioi drawn from them, namely, 
whether the possession was adverse or not,is a 
question of law and can be considered by the High 
Court in second appeal. C JoocENDRA NATH 
MUSHERIEE 9, RAJENDRA NATH BHATTACHARJEE, Zó 
O. W. N. 890; (1922) A 1. R ,U., 54 

——-- against widow—Reuersioner, whether affected. 

AMhough possession may be adverse ayainat a 
widow, ib is not adverse against n reversioner during 
her lifetime. ku AND DIAGE v, DHANKADR, 2 "398 


573 


INDIAN OASES. 


(1999 


Adverse possesslon—concld. 





Limited interest, acquisition of. 

A limited interest in property can be acquired by 
adverse possession. © UJIR ALI S1BDAR v SHADHAI 
Benara, 350 L J3.:8"; 1927,A4, I R. C 85 ICOS 
Mortgage, simple— Possession, adverse, against 

mortgagor, uhen adverse against mortgagee, 

When after a simple mortgage has been granted, 
& third person commences to acquire title by adverse 
possession against the mortgagor, the period of 
adverse possession against the mortgagor cannot 
operate against the mortgagee while he is not entitl- 
ed to possession. Adverse possession operates 
against the mortgagee only when the mortgagee is 
entitled to possession and time rups against kim 
from the date when he is entitled to enter upon the 
land 

But in the case of grant of a mortgage by a person 
previously dispossessed the adverse possession which 
had commenced to operate against the mortgagor 
would not by the grant of the mortgage be arrested 
but would operate equally against the mortgagee. 
Pat Kuns Lat» Kansai Manto 64] 
- Symbolical possession of rightful owner— 

Adverse possession, when interrupted Partition suit 

—Third person in wrongful possession joined aa 

defendant— Decree giving no relief against him—Such 

gerson, whether party to suit—-Symbolical possession, 
whether can be given as against him—-Civil Procedure 

Code (Act V of 1908), O. XX1,r. 6, application of. 

Symbolical possession of the rightful owner can in- 
terrupt adverse possession in those cases only in 
which the Civil Procedure Code recognises sym- 
bolical possession. 

Where in a partition suit, a third person in wrongful 
possession of the land is also joined as a defendant 
but the decree of the Court gives no relief against 
him, the latter is not in substance a party to the 
suit, nor can symbolical possession be given as 
against him under O, KAT, r. $6 of the Civil Proce- 
dure Code. B RAGHUNATH WAMAN v. KONDIBA 
BABAJI, 24 Bom, L, B. 499, (1922) A, I R. „B. 91 


P M— M — € 





Vacant site $n village—Temporary user, if 
assertion of ownership, 

In the case of a vacant gite situated in a village, 
possession goes with title, and where a person sets 
up & plea of adverse possession he must prove that 
this possession has been adverse for a period of at 
Jeast 12 years, 

The mere storage of bricks and wood and the 
tethering of cattle on sucha site would nob amount 
to an assertion of ownership on the part of the 
person so using the site Re CHANDAN v, BAHADUR, 4 
L. L. J. 168; 62 P. L. R 1922; (1022) A, I R.L 82 


Agra Tenancy Act (11 071961), s. 1€ 2 
—Suit for rent or damages for not raising crop— 
Crvil Court, jurisdiction of. 

A suit by a landlord against his tenant for renb 
or damages for not r&ising a crop is a suit under 
section 1: 2 of the Agra Tenaney Act, and is exeluded . 
from the jurisdiction of a Cifil Court. ~ INDERPAL 
SINGH v. BAFATI, Z0 A. L. J, 77 ; 44 U, P. L. R. (AJ 
z01 » 985 
ancestral land Evidence as to tts ancestral 
character mot — adduced — Asswmption that selfs 
acquired, 


Vol, LXVIII] 


Ancestral land- concld, 


In the absence of proof that a certain land is 
ancestral, ib must be assumed that it is not. L 
FATEH MUHAMMAD v. IMAM-UD-Dis, 2 L, L, TOE 
Appeal, Civil, dismissal of, in default-—Compro- 

mise filed subsequently—Court, duty of. 

Where after an appeal has been dismissed in 
default, both appellant and respondent being absent, 
the parties present a petition of compromise and 
ask that the case be decided in terms thereof, the 
Court is bound to give effect to the compromise, C 
Aswint KUMAR DUTY v. BUKHODA SUNDARI 8 
Emecution, order refusing stay of—~ 

Appeal, if competent, 

No appeal lies from an order refusing to stay 
execution. L KANHAYA Lan v, Ram Gorarn.RAM 
SARUP 49 











New case, 

Where a plaintiff sets up a claim to property 
attached in execution of a decree on the ground that 
the property belongs to him, having fallen to him on 
partition, and he fails to prove that any partition has 





taken place, he cannot be permitted in appeal to: 


take an entirély new point that the property, even 
though joint family property, is not liable under the 
decree as necessary parties were not impleaded in the 
suit. L RAM Cuanp v. Rama Nann, 8L. L. Pre 








Objection to form of suit, whether 
can be raised in appeal for first time. 

An objection as to the form of the suit which 
is not raisedinthe Courts below, cannot be raised 
in appeal L NARINJAN SINGH v, CHARN Dass, 5 L. 
239; (1922) A. I. R. (0.3 868 557 
— ~a Plea, new, involving questions of 

Jact, admisston of. 

A plea which involves questions of fact which 
ought to have been decided in the Trial Court and 
are not decided because the plea was not raised there, 
cannot be raised at any later stage of the case, 
O Monxax v. BANSIDHAR, 90. L. J. 85% 40 P.L. 
R. J.C.) 98 972 
Preliminary decree, appeal against 

—Final decree, passing of — Court, jurisdiction of, to 

decide appeal, if affected. 

There is a difference between cases where the 
final decree is passed before an appeal against 
the preliminary deoree is preferred and when it 
ig passed after the appeal is preferred. In the 
latter case the Court is not deprived of its juris. 
diction to decide the appeal which is already before 
it C Mua Hossain Kuan v. BugrkH BAMIRO 723 

ý Second— Finding of fact, +f can be 
attacked on ground of insufficiency of evidence. 

In second appeal a finding of fact of the lower 
Appellate Court cannot he attacked on the ground of 
insufficienc® of evidence. C Prosayna KUMAR 
BEDANTA JIRTHA BHATTACHARJYA v, MapHU BADYA 


| 500 
m Finding of fact unassailable. 

A finding of an Appellate Court which is based on 
a consideration of thé evilence in the case is unasgail. 
able in second appeal. C Sain CHANDRA BINGHA v, 
Gour CHANDRA Par, 85 C, L. J. 473; (1922) A. I, R. 
(0.) 160; 27 0. W. N. 1 4 ° 86 
Misconstruction of document contain. 

“ing admiasion— Question of fact or law. 
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Appeal, second—coneld. 


The misconstruction of a document which is the 
foundation of a suit is a question of law, but the 
misconstruction of a document which is alleged to 
contain an admission, that is to say, a misappreciation 
of the meaning and effect of an admission is not a 
question of law which can be raised in second appeal. 
C UJIR Aut BIRDAR v. SHADHAI Braaga, 85 O. L J. 
182; (1922; A I. R, (0.) 185 1003 
New and inconsistent plea. See 

LIMITATION Act, 1908, s. 18, Sen, J, ART. 62 
Application for possession by pur-. 

chaser, not step-in-aid of execution — Limitation 

Act (IK of 1908), Sch. I, Arts, 181, 182. 

An application for possession made by a decree- 
holder auction-purchaser after the confirmation of 
sale, is nob a step-in-aid of exeoution, inasmuch as 
as goon as & sale is confirmed, the property vests in the 
purchaser and any further step which it may be 
necessary for him to take in order to secure posses. 
sion is not a step taken by a decree-holder, even 
if he happens to be the auction-purchaser buf is an 
application by the auction-purchaser as such and has, 
consequently, nothing to do with the execution of the 
decree, Pat Kaman Nain SINGH v, KESHO PRasAD 
Sinau, 1 Par. 701, (1922) A 1, R. (Pat) 310 638 
Approver-—Correboration, 

Evidence that is itself tainted cannot be useful for 
purposes of corroboration of tainted evidence, 

A wife who knows all about a proposal to murder 
her husband, and is a consenting party to the com. 
mission of the crime, is in the position of an accom. 
plico and her evidence should not ordinarily be 
accepted either as corroborative of the evidence of 
an approver or as sufficient, apart from independent 
corroboration, to justify the conviction of the 
accused, ku AHMAD NUR v, EMPEROR, <8 Cr. L. J. 
597 82I 








Criminal proceedings before conclusion of 
principal irial-—lilegaltty. 

16 is illegal to start criminal proceedings against 
an approver for not having complied with the son- 
dition on which a pardon was tendered to him, before 
the conclusion of the principal trial. $S EMPEROR v. 
HAJI Jranp, 23 CR L.J 611 835 
Arbitration Act UX of 1899),s. 14 

— Specific Relief Act (I of 1877), s. 42—Award not 

fled in Court— Suit for declaration that award not 

binding, nature of. 

The Arbitration Act prescribes the manner in 
which an award may be enforced, and section 14 of 
the Act details the courses open to a Court after 
an award bas been filed in Court, bat the Act has 
no bearing on a suit for a declaration that a certain 
award by arbitrators is not binding on a plaintiff. 
Such a suit falls under section 42 of the Specific 
Relief Act, L Fiem Hira NAND-MURLI DHAR v. 
Figs Femmine Saaw & Co, 4 L. L, J. 12; (1922) A. I. 
R. (L ) 26 . . 187 
Archaka of temple, suit by, against 

trustee fcr possession, maintainability of. See 

Sprciric RELIEF Act, 1377, s. 9 1383 
Arms Act (XI of 1878), S. 4—Arms—Dah 

— Criterion for determining whether dah anarm, 

In determining whether any given dahis an arm 
within the meaning of that term in section 4 of tho 
Arms Act, the true criterion i#the intention, of the 
meker ag regards its purpose? A dah having & bladg 





. 1012 


Arms Act-—conold. .. ^... € - 
22% incheslong, not intended for domestic purposes, 
is &n arm. B Po Ms v. Empsror, 11 L. B, B. 340; 
28 Cr. L. J, 594 818 
wan SS. 19, 2O—Possession of arms without 

license—-Ooncealment— Conviction. 

. Each case.of concealment of arms must be decided 
on its own facts, and.in each case the Court must 
decide on the evidence whether a particular act of 
concealment falls under section 19 or section 20 of 
the Arms Act. .L SHER Anrv. EMPEROR, 23 Cr. L. 
J. 609 P : 833 
Attachment, faw in—Attachment, absence of 

—Auction-sale, whether nullity. 

- An auction-sale duly held without material 
irregularity or fraud in publishing or conducting it 
cannot be considered a nullity merely by reason of 
a flaw in the attachment, or the absence of an attach- 
ment. M SHANKARRAO v, MANIKRAO 613 
Attested document, mode of proof of— 

—Rule inezorable— Document used for collateral 

. purpose, if can be proved in the ordinary way— 

Evidence Act (I of 1872), ss. 68, 69, 70, 71— Evidence 

. admiited without objection, admissibility of, when 
« can be challenged at later stage of the litigation. 

. The strict mode prescribed in section 68 of the 
Evidence Act of proving an attested document 
applies not only to cases where the ducumeni' is 
attempted to be enforced to prove the legal right or 
relation it creates, but also to a case where such docu- 
ment is sought to be proved for a collateral purpose. 

- The law, as laid down in section 68 of the Evi- 
dence Aot, is imperative and does not, on the face 
of it, admit of any relaxation except inthe cases 
provided in sections 69, 70 and 71 of the Act.. 

. The rigour of the English Law on which 
section.68 is founded has been to. a certain extent 
lessened by the proviso as contained in section 
70 of the Evidence Act, f : 

Obiter,— Where a piece of evidence not proved in 
the “proper manner has been admitted without 
objection, ib is nob open ‘to the opposite party to. 

challenge it at & later stage of the litigation. But, 
` where evidence has been received without objection 
in. direct contravention of an imperative provision of 
ihe law, the principle on which unobjected evi-. 
dence is admitted, be it acquiescence, waiver or 
estoppel, none of which is available against a positive 
legislative enactment, does not apply. © Sus 

CHANDRA SINGHA v. GOUR CHANDRA Par, 85 0, L, J. 
473; (1922) A. I. R (C.) 160; 27 C. W. N.13} 88 
Basra, whether under administration of Govern- 

„, mont of India. See LIMITATION Act, 19C8, 97. B 





Benami transaction— Duty of Cou to give 
: effect to. 

Tf.a .benami transaction does notcontravene the 
visions of law, Courts are bound to give effect to it. 
BALKRISHNA 9. LAKHU 9 191 

Benamidar, right of, to sue. 

A benamidar can sue in his own name. WN Bat. 

KRISHNA v, LAKHU 191 
——— , status of. 

A benamidar, though he has no beneficial interest 
in the property, -represents in fact the real owner, 
and so far as their relative position is concerned is a 
mere trustee for hint | BADERISHNA v. LAKHU 


pa A even Ki ee a a 191 





.ÍNDIAN.CASES.- 


| 
aoc, [1699 
Bengal Land .Revenue Sales. Act 
(Xt Of 1859), SS. 2, 3—Bengul Land 
Revenue Sales Act (VII of1*68), s. 1 —Holding, 
when becomes saleable for arrears— Pre-matwre salé 
invalid and ultra vires. To c o t t 
The effect of the Bengal Land Revenue Sales Act 
€XI of 1859) and Act VIL of 1868 and of the Board's- 
Notification of 6th October 1871, issued under section 
8 of the Aot of 1859, in relation to the time at which 
certain holdings become saleable for arrears, is that’ 
no holding can be sold till after the 28th June next- 
after the first day of the month following thé month’ 
in which the revenue or rent should have been paid. 
The date on which the amount of rent or - revenue 
is payable depends, primarily, not on general or 
administrative considerations, such as the course of 
business in the Collectorate, or the mode in which the 
accounts are kept, but on the contract between the’ 
parties -U 
A kabuliyat, dated the 1Cth November 1882, con. 
tained a stipulation that the tenant: would pay the 
rent year by year. Under the provisions of Bengal: 
Aot VII of 1868 the tenancy was sold for arrears of 
revenue of 1914-15 in May 1915: 
Held, that the rent was not inarrear till the ‘st 
December 1914, and the Collector was without 
authority to sell before the 26th June 1915, that, 
accordingly, the sale held in May 19 5, was invalid 
and ultra vires X BIRENDRA CHANDRA BINGH v. 
MAHAMMAD SOLEMAN, 26 OC, W. N, 140 491 





-S. 37—Creation of patni by auction- 
purchaser—Annulment of under-tenures—Presump- 

tion, ; 

The mere creation of the patni by an auction- 
purchaser ‘at a revenue.sale would not, by itself, be. 
an indication to the under-tenure-holders that the 
option to annal the under tenures had in fact been 
exercised. © Kuna Mian v. Nazu Main 449 


Bengal Putni Taluks Regulation’ 
(VIII of 1819), Sa 3. See ABWaB IGI” 


Bengal Tenancy Act (Vlilof 1885), 
SS. 3, 3—Rent, whether includes cess—- 
Dispute as to amount of cess annually payable~~ 
Appeal, second, See Cess. Act, 1680, s. 41. 937 


SS. 50, 106, I 15—Record of Rights, 
final publication of—Presumption under s. 50—. 
Tenant showing unchanged rent 20 years before suit— 
Presumption of fiwed-rate tenancy apart from s, £O, 

_ 4f arises, 


When there has been a final publication of the 
Record of Rights. the tenant is entitled to the benefit 
of the presumption under section 50 of the Bengal 
Tenancy Act only in a suit under section 106 of the 
Bengal Tenancy Act. 

Apart from a case where section 50 of the Bengal 
Tenancy Act may be applicable, a tenant, by show- 
ing that his rent has not been changed during tke: 
20 years immediately before the institution of the 
suitor proceeding in which his status as a fixed-rate 
tenantis questioned, is not entitled to ask the Court 
to presume that he has held'a&"that rate from the’ 
time of the Permanent Settlement. Pat Gosrnp 
Lar v RAM SARAN Lar, 2 P. L, T. 612 433 


- SS. 53, 54, Cl. (3), 67. "Bee LAND- 
: LOQ 
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Bengal Tenancy Act—contd. 


— SS. G0, 72—Registered proprietor—Rent- 
. 8uit—Defendant paying rent to transferee wnder 
“ kabulyat for long time whether protected, Sa 
- Plaintiff, the registered proprietor, sued the defend. 
ant for rent. The defendant pleaded payment to 
transferee from the proprietor. The Courts below 
found that although the plaintiff was the registered 
proprietor, his rights had long since been purchased by 
the transferee-to-whom-the defendant had executed 
a kabuliyat and had been paying rent for a long time, 
The Courts, thereupon, dismissed the suit, being of 
opinion that section 60 of the Bengal Tenancy Act 
had no application to the facts of the case: 
. Held, x) that the fact that the plaintiff was a 
registered proprietor was enough to bring the case 
within section 60 of the Act and the defendant waa 
not entitled to plead in defence that the rent was 
due to any third person; 

(2) that section 7: of the Act which protected only 
a tenant to whom the transferee had given notice of 
the transfer had no application to the case. Pat 
ADAYABATI V. JANARDAN THAKUR, 8 P. L, T, 756 288 


S. III A—Publication of Record of Rights 
` —Declaratory suit--Disimssal—Cause of action— 
Final pubiication of Record—Fresh cause of action 
|-—Limitation—Limitation Act (IX of 1908), Sch. 1, 
Art, 120, 
` The plaintiffs brought a suit on the Ist June 1917 
for declaration that they had raiyati title in certain 
land and that they were not under-ra?yats under the 
defendant as recorded in the Record of Rights which 
had been finally published in the Bengali year 152", 
During the preparation of the Record of Rights a 
dispute between the plaintiffs and the defendant as 
to the status of the former had been decided on the 
2nd July 1908, The defendant contended that limi- 
tation commenced to run from the decision of the 
dispute and, consequently, the suit was barred by the 
six years’ rule of limitation contained in Art, 120. 
of the First Schedule to the Limitation Act: . 
Held, that the suit was within time, for under 
section 1114 of the Bengal Tenanoy Act the plaint- 
iffs had a statutory canse of action which arose on 
the date of the final publication of the Record of 
Rights, © BapaRuppIN MUNSHI v. SARAPADDIN 
BEPARI 











S. 14S A —Essential principles underlying 

—Suit of by co-sharer for entire rent, form of. 

The essential principles underlying section 149A 
of the Bengal Tenancy Act are, that the suit should 
in form be forthe whole rent and in substance for 
the separate share of rent in arrears; that the whole 
body of landlords should be impleaded with the allega- 
tion that the plaintiff has not been able to ascertain 
what, if ang, rents are due to the former. In such 
cases the plaintiff is entitled to assert that his sharo of 
the rent due is the: entire rent due and ask the 
Court to decide on the acouracy of that belief, if 
and when the impleaded co-Sharers appear and claim 
any arrears as due,to ,themselves. Pat Masun 
AHMED v. JAGAN Sinem, 3 P.-L. T. 489 625 
SS. 159, 1G 1, 167 —Adverse possession. 

—"'Encumbrance", meaning of. > 

"The word “snonmbrance”’ in sections 159 and 
161 of the Bengal Tenancy Aot includes statutory 
title and interest acquired by a trespasser by adverse 
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Bengal Tenancy Act- conold. 


possession ofa part ofthe lands of the defaulting 
tenure or holding, and such an encumbrance cannot 
be annulled in any manner other than what is pro- 
vided in section 167. C Isuaw OnaNpDRA BAKSHI v. 
SEFATULLA SIEDAR, 95 C. L.J. 36; 26 C. W. TO 


Sch. Hi, Art. S, applicability of. See 
~ RES JUDICATA 472 


Bengal Tenancy Amendment Act 
(1; 8. €. Of L918) S. 42 E, SUD=S. (2), 
49 F-— Power of an aboriginal to effect a mortgage 
of his holding to a non-aboriginal, how restricted — 
Permission of Collector, if can enlarge that power. 
The power of an aboriginal to effect a mortgage of 

his land is restricted by the provisions of section 4+ H 

sub-section : 2; of the Bengal Tenancy Act as amend- 

ed by Act .II B. O of Y8 under which such 8 

tenant is empowered only to make a complete usu- 

fructuary mortgage of his Jand, and the permission 
of the : olleotor under section 49F of the Act cannot 
enlarge the power of the aboriginal to effect a mort- 

gage of his holding in any other way than by a 

complete usufructuary mortgage © GANGARAM 

MAJHI V. MAHAPATRA 301 


Berar Land Revenue Code, 1896, 
S. 78 (2) —Tenant of antiquity—Origin of tenancy 
traceable — Tenant neither proved to be perpetual nor 
ante-jagir—Presumption, 

The protection afforded by section 78 !2! of the 
Berar Land Revenue Code is not available to a 
tenant the origin of whose tenancy is known, or can 
be proved to have commenced after a certain point 
of time; that section applies only where by reason 
of antiquity, evidence of the commencement of & 
tenancy is lost. 

In the absence of any proof that a tenancy is 
perpetual or that the tenant is an ante-jagir tenant, it 
must be assumed that he is an annual tenant. N 
YESHWANT v. SHWIPPA 178 
S. 205-—Pre.emption— Agreement to re-sell 

— Enforceability against pre-emptor, 

A pre-emptor’s right under section 276 of the 
Berar Land Kevenue Code cannot be defeated by 
the vendee’s agreement to re-sell the property to 
the vendor, nor can the condition to re-purchase be 
enforced against the pre-emptor. M Baru v, Buomar 
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Berar Patels and Patwaris Law, 

1900, ss. 6, 9, 20—Patelship allowance, suit 

for share of—Jurisdiction of Civil Court. 

Under section 20 of the Berar Patels and Patwaris 
Law, 1900, a Civil Court has no jurisdiction to 
entertain a suib to enforce & claim to a share in the 
emoluments appertaining to the office of Patel M 
CHAMPAT V, GANPATRAO . 


Bombay Hereditary Offices Act 
(li cf 1874), s. I B— Panoh, appointment of 
—Collector’s powers of appoint nent — Appoinment 
by Deputy Collectar—Award validity of—Jurisdiction 
of Civil Court, 

On an application to a Deputy Collector for the 
appointment of a Panch accordéng to section 18 of 
the. Bombay Hereditary Offiees Act, the Deputy 
Collector ordered the Mamlatdar to do so, and he, In 
turn, ordered his Head Karkun to get two Panchey 
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appointed by the parties, and appointed the Head 
Karkun tobe Sar Panch: the villagers, however, 
refused to appoint the Panches whereupon the 
Mamlatdar directed the Head Karkun to himself 
appoint the necessary two persons: the Panoh so 
constituted made an award which was approved by 
the Deputy Collector. In a suit on foot of the 
award, its validity was challenged : 

: Held, that the award was not a valid award, as the 
procedure adopted in appointing the Panches was 
not a substantial compliance with the terms of 
gection 18 of the Bombay Hereditary Offices Act; 
that the subsequent approval of the Deputy Collector 
gave no kind of validity tothe award which at the 
time it was made had no validity, and that such 
approval was not in accordance with the proviso to 
the section. 

A Civil Court has no jurisdiction to determine a 
matter for the determination of which section 38 of 
the Bombay Hereditary Offices Act provides the 
procedure. B MAHADU KASHIBA v KRISHNA Tarra, 
24 Bom. L R. 917 46 
Bombay Rent (War Restrictions) 

Act (Ii of 1918), s. 9—Fraction of premises 

leased required by landlord— Tenant, eviction of. 

A bona fide requirement of a landlord of a small 
fraction of the premises leased does not amount to 
areasonable requirement of the whole of the pre. 
mises within the meaning of section 9 of the Hombay 
Rent ı War Restrictions) Act so as to entitle him to 
evict the tenant from them. B VITHALDAS Buag- 

VANDAS v. Naetsat M Josmr 23 Box. I. R, 36 
Bond- Alteration, effect of —Swuit on altered bond if 

maintainable-— Proof of actual loan by independent 

evidence, 

Œ The plaintiff brought a suit on & bond for Rs 36. 
The defendant denied payment of consideration and 
also pleaded that the bond which he admittedly had 
executed was a bond for Rs. 25 only and had been 
. altered so as to show the amount advanced to be 
Bs. 36. The Trial Court dismissed the suit on the 
finding that the bond was altered, although the con- 
sideration money of Rs. 25 had been paid, The 
plaintiff moved the High Court under section 26 of 
the Provincial Small Cause Courts Act: 

Held, that although the plaintiff could not recover 
his claim on the bond sued upon, he was entitled to 
recover the amount of Rs. 25 which he had been 
found to have advanced to the defendant, inasmuch 
. ashe was entitled to succeed on proof of the joan 

by independent evidenco. © Kuosan MAHAMMAD 
4 AMIRUDDIN MAHAMMAD PRAMANIK 331 
Ewecution, denial of — Execution established 

—Court, if may infer passing of consideration. 

Where a person denies"execution ot & bond and 
the Court finds that he did execnte it, ifthe bond 
contains a recital that the money was paid to him, 
no error of law would be committed if from those 
facts the Court concluded that the consideration was 
paid. C JADU MONDAL v. JAGENDRANATH a 





Buddhist Law, Burmese —Inheritance—Suc- 
cession—''Oraga," meaning and position of—Orasa 
son or daughter, rights of —Children of orasas, rights 


. of 


INDIAN OASES. 


(1922 
Buddhist Law —contd. 


Per Robinson, C. J., Maung Kin, J., Heald, J., and 
Duckworth, J — 1) In a Burman Buddhist family 
consisting of both sons and daughters, any child 
can acquire the full status of Orasa prior to the 
death of either parent ; 

(2; in such a family where the eldest child is a 
daughter no son can become Orasa ; 

(8)in such a family the question which child is 
the Orasa can be decided before the death of either 
parent ; 

(4) in such a family there cannot be two Orasag; 

(6 sons are not to bepreferred to daughters ag 
Orasa, unless the son is the eldest born ; 

8: in guch a family where the eldest born child 
is the son he isthe Orasa, and if he predoceases his 
parents, his children have aright to preferential 
treatment in the division of the estate If the 
eldest son dies before he becomes competent to 
take his father’s place, a younger gon, being fully 
qualified. may become Orasa, aad, if that son pre. 
deceases his parents, bis children have a right to 
the same preferential treatment If the eldest born 
child is a daughter and she predeceases her parents, 
after becoming competent to take her mother’s 
place, her children have a right to the same 
preferential treatment. Butit is doubtful whether 
another daughter, younger than & son, can ever 
take the place of the eldest born daughter, who is 
not competent, or dies before becoming able to 
take her mother’s place; 

7) the eldest child, being a daughter, can claim 
onthe death of her mother a quarter share ns 
Orasa, and if she then dies before her father with. 
out having got the share her children have a right 
to preferential treatment. 

Per Maung Kin, J,—!t is the eldest born legitimate 
gon who is entitled to claim a quarter of the parent- 


.8l estate from his mother on the death of the 


father, provided he has helped the parents in the 
acquisition of property and takes the deceased 
father’s place and continues the family. And this 
eldest born son, who is entitled to a quarter share, 
is called an Orasa, 

The eldest born legitimate daughter has the right 
to claim a quarter share on the death of her mother 
whether she coexists with sons or not, and 
the eldest born child is the Orasa, although, as 
regards the claim to a quarter share on the death 
of one of the parents, it would depend upon the 


circumstances of each particular case whether tho 


claim can be made or not, that is tosay, if the 
child is a son he can only make the claim from the 
mother, on the ground that he steps into his 
deceased father’s place. similarly, if a daughter, she 
can only claim as one who takes the place of her 
mother  Itisolear aleo that there cannot be two 
Orasas, a male and & female, in the same family, 
because an Orasa is either the eldest born or the 
one who supersedes the eldest born. 

The eldest born chilé-male or female—is the 
child through whom his or her ghildren may claim 
a preferential right in the estate of their grand. 
parents. 

Per Heald, J.«The word auratha is commonly 
used to mean the eldest child, whether son or 
daughter, and if the eldest child, being ason, is 
competent on the father's death to take tho father's , 
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place in the family, or, being a daughter is compe- treatment proscribed in section 15, Book X of the 


tent on the mother’s death to take the mother’s 
place then he or she is auratha, and on the father's 
or mother's death is entitled to the father’s 
or mother’s personal property and to one-fourth of 
the rest of the estate, and if the eldest child, whe- 
ther son or daughter, dies without having become 
entitled to that- interesi in the estate, his or her 
children are entitled to share equally in the estate 
- with the younger brothers and sisters of the 
deceased. 

(i: The eldest.born child who is competent to 
take the place of the father or mother acquires 
the status of auratha on becoming so competent 
and can acquire that status before the death of 
either parent. i 
, (2) If the eldest-born child isa daughter and 
reaches an age at which she is competent to take 
her mother’s place, no son can become auratha 
either before or after his father’s death. 

(8. The status of auratha in no way depends on 
the death of either parent. The eldest-born compe- 
tent child ia auratha in any casa. 

(4) There can never be two aurathas in a family, 
.If a son or daughter dies after acquiring the 
status of auratha, there is no auvratha in the family. 

(6) Sons are nob as such preferred to daughters 
as auratha. If the eldest-born child is a son and 
is competent he is auratha If the eldest-born 
child is adaughter and is competent she is auratha. 


(6) Ina family where the eldest born child is a- 


daughter and is competent, there can be no auratha 
son and there can be noson whose children haye 
a right to preferential treatment in the division of 
the parents’ estate. 

(7) If the eldest-born child isa daughter and ig 
competent she is auratha and as awratha can on her 
mother’s death claim from her father a quarter 
share of the estate. If she dies before becoming 
entitled to that share, her children have a right 
to preferential treatment in the division of the 
estate. 

Per Duckworth, J.—"Awuratho" (a very loosely 
uged ferm), means nothing more than “eldest 
legitimate issue, male or female.” The term has 
been much misused, since it does not necessarily 
follow that the child whois auratha whilst both 
parents are alive, will be the child, who can obtain 
a one-fourth share on the death of one parent. This 
depends on the sex of the parent who dies first. 
The aurathathen is the eldest child, irrespective 
of sex, legally begotten, who is of age and com. 
petent. 

Ifa son is not the first born child, he can never 
be auratha, unless the eldest child dies before 


reaching jority or competency, and then only 
when the eldest childisa male It is very doubtful 


whether another can become auratha in place of the 
deceased oldest daughter. There is some authority 
for a brother succeeding a brother, but not for the 
converse case, —and, then only in relation to the 
one-fourth share. e 

Per Pratt, J— 1) In a family consisting of both 
Sons and daughters a child can attagn the full status 
of Orasa prior to the death of its parents, in so far 
that, if he or she predeceases his parents, his or 
her childre may be entitled to the preferential 


Manugye. 

(2) In such a family where the eldest child is a 
daughter no son can become Orasa until his father 
dies, subject to the proviso that the eldest daughter 
attained her majority before her death. 

(8) The question as to which is the Orasa can be 
decided, so far only as the right of representation is 
concerned. 

(4) In such a family there cannot be two Orasa 
children in the sense of children whose offspring 
would, in the event of their parents’ death, be entitled 
to claim an equal share with their younger uncles 
and aunts. 

But it is conceivable that where the Orasa oldest 
child was a duughter and the eldest son attained his 
majority before his father’s death, he would on his 
father’s death be entitled to rank as Orasa for the 
purpose of claiming one-fourth of the estate from his 
mother. lt is to be noted that Orasa is here used 
in two distinct senses. 

(5) Sons are not always preferred to daughters as 
‘orasa’, 

(6 In sucha family when the eldest child is a 
daughter there cannot be an Orasa son, who, pre- 
deceasing his parents, can transmit to his children a 
right to preferential treatment in the division of 
the estate, assiming that the eldest child attained 
majority and did not forfeit her status as Orasa. 

(7) The eldest child, being a daughter, can transmit 
to her children a right to preferential treatment 
in the Givision of the estate, and there is anthority 
for holding that on her mother predecensing her 
father she can claim a quarter share as Orasa L 
B MaAUNG Sin v. Mrs Kirgwoep, 11 L. B B. 2,0 


Burden of proof—Frecution of document, 
proof of—Admission of signatureby other party— 
Onus, whether shifted. 

An admission by a defendant regarding the put. 
ting of a signature or a thumb-mark on a document 
while he maintains that the paper when he 
signed it was blank is not such an admission of 
the execution of the document as to thrust the 
burden of proving his case upon him, It is for the 
plaintiff to prove due execution of the document, 
A PirBHU DAYAL v, Tuna Ran, 20 A. L. J. 672; (1022) 
å, I, R (À. 401 

» question of, 

EVIDENCE 
— Question when immaterial. 

The burden of proof shifts as the evidence is de. 
veloped; and when both the parties produce their evi. 
dence, the question on whom the initial omus lay 
ceases to be of much importance. O Ram Natu v, 
BAGGHA Sag, 26 O. C. 176; (1922, A, L R, (J, 0. 211 

. . 
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Calcutta Rent Act (IILB. C. of 1920), 

S. 2 (€)—"Premises if includes workshop— 

Workshop having retiring room and office room, if 

“premises.” 

A workshop is not included in the word “premiges" 
as defined in section 2 (e) of the Oaleutta kent Act 
and the mere fact that an Engineer of the workshop 
has & retiring room, or that a room is used for the 
purpose of an office connected with the workshop 
does not being the case within the word "premises" 


when immaterial, See 


1016 INDIAN CASES, -— - fges 
Calcutta Rent Act—contd, - - . Calcutta Rent Act-codd, - <- © ~- 


as used in the Act, © INDIAN ENGINEERING MOTOR 1916, (6 & 6 Geo. V, Ch, GL), s. 107—4A pplication. 
Co. v. GuANDSTONE WYLLIH & Co., 26 0. W. N. 102 jor phy eas rent, ane be, ad before 
Ms : 90 expiry of lease, 

S. If, scope of —Lease for term of years— A. Rent Controller is bound to fix the standard rent 
Tenant informing landlord of his intention to quit on an application for that purpose being made to him 
after empiry of lease-——Landlord entering into agree- and to certify it under the provisions of section 15 
ment to lease to another— Act, coming into opera- of the Calcutta Rent Act. If he refuses to do so 
tion of, before expiry of lease—Tenant, right of, to the High Court has jurisdiction to seb aside his. 
take advantage of Act. . order and direct bim to fix the standard rent ` 

EThe Legislature in enumerating, in the proviso to according to law. e 

section 11 of the Caloutta Rent Act, the grounda The President of the Improvement Trust Tribunal, 

upon which a landlord can successfully claim an has no jurisdiction under section 18 of-the Calcutta 
order for possession did not intend tolimit the Rent Act to revise an order of the Rent Controller 
claim to these grounds but merely enumerated refusing to fix standard rent. 





these grounds for the purpose of indicating the The Rent Controller is & Court .of Civil J aris, 
grounds upon "which & landlord would be entitled to, — diction . a eee 
possession as of right, leaving it open to the Court The High Court has the power of revision “under 


to exercise & discretion in his favour upon any its general powers of superintendence over the "ant. 
other grounds which might appear to the Court to Controller's Court under section 107 of the Govern- 


be satisfactory- . l ment of India Act, . á 
' Certain premises in Calcutta, were demised to There is nothing to prevent the Rent Controller 


defendant No. | for a term of twenty yearsbeginning from fixing the standard rent during the currency: 
from the tst April 1901; on the Ith January 1920,. ofa lease. © H., D. Cuarrersen v, L. B. TRIBEDI,: 
defendant No 1 intimated to the plaintiff landlord 930. W.N. 78; 40 C. 6/8 214. 
that he would nob remain in occupation of the RO 
mises after the expiration of the lease. here. Cattie Trespass Act (I of 1871)—. 
upon on the Itth January 1920 the plaintiff entered Penal Code (Act XLV of +860), ss. 23, 379 — Seizure 
into an agreement with E. for letting oub the pre- and detention of cattle doing damage, whether offence. 
mises to him for a term of 10 years from the ist -—“ Wrongjul loss,” meaning of. 
of April 1421 oras soon as the defendant No. 1° Where an animal is found doing damage.to a. 
vacated the premises. The defendant, however, person’s feld, ib is no offence for that person to 
refused to vacate the premises on the strength of his seize and detain if for less than twenty-four hours, 
supposed rights under the Caleutta Rent Act which instead of taking it toa cattle-pound and to restore, 
came into operation in March 1940. “Whereupon the it tothe owner on receipt of compensation. which 
. plaintiff instituted the present suit to eject the does not exceed the amount the owner would have. 
P pfendant from the premises: to pay if the animal had been impounded, as such’? 
Held, that the arrangement. between the plaintiff detention, being authorised by the Cattle Trespass, 
"- E. being not conditional if possession was nob Act, would not amount to causing wrongful loss" 
o E. the plaintiff would be exposed to the to the owner, within the meaning of section 23 of the’ 
consequences of a breach of his agreement with E. Penal Code, N RaMBATAN v, EMPEROR, 28 On. L. J. 
'onsequently, ib was just and proper that protection 511 


laintiff and that the latter à —— 
sioula bi ano o a dert ought to be deemed Cause of action—Criminal Procedure Code 
NG by the Court for the purpose of coming (Act V of 1898), s. 144, notifications and orders 
gati clusion that he was entitled to the under ~ Dental of right by persons securing the orders. 
to the con — Right of persons prejudiced by orders—Suit for 


i oviso to sub-clause !, sub. up : 
ren wa an P the Calcutta Rent Act. C declaration of right and injunction, maintainability 
3 


as Locker & Co, 25 O. W. of—Prayer to declare notifications and orders ultra 
m ia Naps eee ONE is vires, whether competent, E 


Lo S. 11—' Tenant, meaning — of—Monthly A suitfor a declaration that certain orders and: 
" tenani— Lenamey determined before, but ejectment notifications passed under section 144 prejudicially 
suit pending at, passing of Act- Tenant, whether affecting plaintiffs rights were ultra vires is not -> 
* within the meaning of “tenant” "n section. - maintainable, except perhaps in a properly framed - 
` mhe word "tenant" in section 1) of the Calentt& guit in which Government and its’ officers are im- 
Rent Act as shown by the language of section 12, pleaded The proper way to question such orders is by ` 
includes the case of a monthly tenant whose tenancy moving the High .ourt in revision 
is determined ,by — regulap notice before, but A suit, however, does lie against the pe sons who - 
against whom an ejectment suit is pending at, the procured the orders to declare plaintiff's rights as - 
date of the coming into operation of the said Act. against the defendants in so far as the orders > 
C BITHALDAS OxANDAK v, LALBEHARI Durr & SONS, constitute an infringementof plaintiff's rights, Mi 
25 Ó. W.N. 967; 49 0. 369 : 361 BABA SAH v. ManoxED Husain SAHIB, (1921) M. 
LL gg, 15, 18-—Standard rent, application for — W, N. 867; 15 L. W. 68; 42 Mi Le J, 179; (1922) AL L > 
paing — Order of Rent Qaniroller dismissing appli- RM) 128 180 
-sation without iwing rent, whether open to reviston | ; 
by President, Improvement Trust Tribunal— Rent C. P. Tenaacy Act (XI of 1898), . 
Controller, whether Court of Civil Jurisdiction~ High sadis See Q, P. Tenancy ACT I oF 1920), ss. 5, 
Court's power of revision—-Goyernment of India Act, 110 $e d 424 


pre 


given t 


+ 
Y 
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S, 70 (S), transfer in contravention of 
—Consideration not recoverable by vendee on dis- 
possession—Compensation, right of vendee te claim 
—Sale-deed, admissibility of, in evidence. 

here a person acquires possessionof a holding 
under a sale, which is in contravention of the 
provisions of the Oentral Provinces Tenaucy Aot, 
he cannot, on being dispossessed, recover the money 
paid by him as consideration for the sale. But before 
he is dispossessed he is entitled to claim compensa- 
tion, and the deed evidencing the sale is admis. 
sible in evidence to prove the passing of considera- 
tion, M DHONDIBA v, PANDURANG 


C. P. Tenancy Act (I of 1920)—Lessee of 
proprietary interest in village—Right to obtain and 
execute decree for arrears of rent. 

A person other than the landlord, for instance, a 


` holder of the proprietary interest at the moment, is 


entitled to obtain and execute a dooree for arrears of 
rent but he cannot executeit by the special process 
of ejecting the tenant, as nobody but the landlord 
can eject a tenant for arreara of rent, N GANPATI 
TELI v, Dasi 





ss. 6, I IO — Reiroszective effect of s. 6— 
C. P, Tenancy Act (XI of 1898), s. 41— Absolute 
occupancy holding —Iransfer without consent— 
Landlord's right to sue for possession—Section, 
abhether one of procedure. 


In case of a transfer of an absolute occupancy 
"holding section 41 of the O, P. Tenancy Act (XL of 


- 1898: not only gave the landlord a right of pre- 


4? 


emption, but ib also gave him the right to sue the 


. transferee for ejectment. 


. The section did not relate to procedure merely 


^ bui created rights, 


` Therefore in view of the express provisions of 
section 110 of the C, P. Tenancy Ao I of 1920) 
section 6 of that Act cannof have retrospective 
effeób so as to deprive the landlord of his rights 
under section 41 of Act XI of 1895 in respect 
of transfers made while -that Act was in force, N 
VINAYEK v, MABRBULLA KHAN: 27 


. Cess Act (IX B. C. of 1880), Ss. 4, 41, 


sub-s. (8)— Cesses, whether recoverable fram tenants 
paying rent in kind. 


There is nothing in law to prevent a landlord 
from recovering cesses from his tenants in the case 
of lands held by them on rents payable in kind. 
C Joers  CHaNDRA Roy v. ANNODA CHARAN 
CnovpnuRY, 260, W., N, 968 662 





S, 41, power of parties to contract them- 
selves outepf —Kabuliyat, construction of —Ambiguity 
—Üonduct of parties -"Bajaswa," meaning 0j— 
Bengal Tenancy Act (VIII of 1585), ss. 2, 158—Rent, 
whether includes cess— Dispute as to amount of cess 
annually payable —Appeal, second, 

* 


+ 
The plaintiff was the proprietor of & Zemindari 
in the entirety of which the defendant held a 
Putri lease evidenced by a kabulsyat executed by 
his predecessor in 1865 the terms of which were 
confirmed and ratified by the defendant in 1908 


GENERAL INDEX, 


1017 
Cess Act—concid. 


The kabuliyat contained a olauso to the following 
effect: —"If there ba any demand on the Zemindari 
for any amount on account of ‘Rajaswa’ orif any 
order is passed, then I shall without any objection 
abide by it and pay my rent along with it.’ Under 
seclien 4l of the Oess AÁcb of 1580 the total 
amount of cess payable by tho Zemindar to tho 
Government was Ha. 95 and odd while the amount 
annually payable by the putnidar tothe Zomindar 
was under the same section Rs, 80 and odd, The 
defendant had regularly paid the latter amount 
to the Zemindar. In a suit to recover the difference 
botween the larger and the smaller sum : 

Held, (1) that as the provisions of section 4l 
of the Cess Act were subject to any special 
provisions contained in a contract between the 
parties, the defendant as putnidar was liable to 
pay tothe Zemindar the whole amount payable hy 
the latter tothe Governmont; 

(2) that the word *'Hajaswa" as used in the kabuliyat 
was wide enough to include any imposition or levy 
payable to the State and was, therefore, wide enough, 
in its natural meaning in the context in which it was 
found, to include cess payable under the Cess Acts 
of 1871 and 1880; 

(3; that the dispute between the parties was one 
as to the amount of rent annually payable within 
the meaning of section 163 of the Bengal Tenancy 
Act, and consequently a seoond appeal was not 
barred under that section. 

Where there is any real ambiguity in a clause 
contained in & document, it is open to the Courts to 
have regard to the conduct of parties and to the 
construction of the clause upon which they have acted 
during a long course of years, 

Apart from any question of ambiguity, the 
mere fact that the parties have acted on an erroneous 
construction of an instrument furnishes in itself 
no reason why the Courts should not follow the 
general rule, that an instrument should be con. 
strued according to its natural meaning in the 
light of the circamstances in which it was exeouted, 

A “demand from the Zemindar” is not necessari. 
ly the same thingas “a demand on the Zemindari.” 
But a demand from the Zemindar of an impost 
paygble by him as the superior landlord in respect 
of the lands comprised in his estate is a demand 
on the Zemindari. 


Rent as defined in section 8 of the Bengal 
Tenancy Act includes cess, Therefore, where a 
dispute between the parties relates to the amount 
of cess annually payable, second appeal is competent 
under section 183 of the Bengal Tenancy Act, 
© BHUPENDRA NARAIN SINHA v. MIDNAPORE ZEMIN- 
DARY Co, Lrp, (1922) A. 1. R. (O.) 200 937 


City Civil Court Act (Mad. Vil of 
1592), S. 3—Presidency Smaft Cause Courts 
Act (XV of 1882), ss. 19, 41—Landlord and tenant 
—Sutt in ejectment—Jurisdiction of Madras City 
Civil Court, 


The jurisdiction of the Madras City Civil Court to 
entertain a suit in ejectment against a tenant is 
not barred by reason of section 4' of the Presidency 
Small Cause Courts Act read with section d of the 
Madras City Civil Court Aot." : 
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Section 41 of the Presidency Small Cause Courts 
Act relates only to applicaticns aud not to suits. 
DoRAISAMY AIYANGAR v NARAYANA AlYANGAB, 16 L. 
W. 187; 48 M L. J. 288; (1922) M. W, N. 462 983 
Civil Procedure Code (Act V of 

1908) — Appeal — Dismissal in default, effect of — 

Res judicata—Zaecution proceedings—Order deter. 

mining rights of  parties-—Execulion case struck 

off in default —Parties, whether have right to re-open 
the question, 

Where an appeal is dismissed in default the 
effect is to relegate the parties to the position as 
if there had been no appeal, or as if it had been 
dismissed on the merits 
' Though an order in execution does not cperate as 
ves judicata strictly within the meaning of section 11 
of the Civil Procedure Code of 1908, such a decision 

becomes final between the parties upon general 
principles of Jaw as an interlocutory order in the 
suit. 

If an order has been made which directly or by 
jmplication determines the rights of the parties to 
an execution proceeding, the fact that the decree- 
holder does not choose to proceed with the execution 
and the case is struck off does not entitle a party to 
re-open the question upon which there has been a 
previous adjudication, M Puma v, pad 





Suit in name of shop by one partner only, 
whether maintainable, 

One of the partners in a shop is competent to sue 
in the name of the shop, and, in such a case, ib is 
nob necessary that all the partners should be named 
in the plaint as plaintiffs or that the plaint should 
be signed by all of them, N Saginaw SHANKERLAL 
v. MADHO PATIL 425 
——— S, 16, DrOViSsO-—Jwurisdiction—Land 

situate outside British. India—Swit for mesne profits, 

whether maintainable in British Court. 

The proviso tosection 16 of the Civil Procedure 
Code makesit clear that a Court in British India has 
jurisdiction to entertain a suit for mesne profits of land 
situate outside British India, where the defendant 
resides within the jurisdiction of the British Court. 
B MAHADEO Govino SUKTANKAR v, RAMCHANDRA 

GOVIND SUKTANKAR, 28 Bom, L. R. 903; 46 B. 108; 
(1922) A. I. R. B.) 188 510 
Su 35, O. XXXI, rr. 8, S—Minor 

pauper—Suit by next friend—Qosts, whether may 

be recovered from next friend—Powers of Court, 

A Court has power under the Civil Procedure 
Code of 1908 to order the costs of a pauper euit by a 
minor to be recovered from the next friend who has 
filed it on behalf of the minor. IM Maroti v. E 
ss. 38, 47—Court not competent to 

execute decree — Powar to treat suit as emecuttom 

application, LL 

Under section 47, clause (2), of the Civil Procedure 
Code a suit cannot be treated as an execution appli. 
oation.unless the Court before which the suit is 
pending is either the Court which passed the decree 
or the Court to which the decree is sent for execu- 
iion, as, under section 88 of the Code, no other 
Court except either of these two has power to 
execute a decree., Ni Brig Monansinen v, KASTUR- 
CHAND, (1922) A, L B. (N.) 189 69 
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S.41—Decree transferred for ewecution~ 
Certificate, sending of, to original Court -- Certificate 
of failure to execute decree—Certificnte of result of 
each application for execution~Jurisdiction of 
Euecuting Court, determination of. 

Section 41 of the Civil Procedure Code requires 
that a Court to which a decree has been sen& for. 
execution shall certify to the Court which sent it 
that it has completely executed the deoree or has 
failed todo soand is unable todo so any further, 
The section may algo require certificates to be 
gent of the result of each application for ewecution 
that is made to the Executing Court, In any 
case such certificates have to be sent under the 
executive orders of this Court, But the sending 
of a certificate does not of itself put an end 
to the jurisdiction of the Court to exeoute the 
decree and the sending of a certificate of the latter 
kind cannot doso at all, M Ixpra Raz SINGH v. 
MoRADKHAN, (1922) A. I. R. (N.) 210 657 
S. &7—Enecution of decree—Stay of execu- 

tion by Trial Court— Appeal, 

Ali questions that determine the rights and lia. 
bilities of the partiesin the matter of the execution of 
a decree are appealable. 

An order of the Trial Court directing stay of 
execution is a question relating to execution and is 
appealable, iu SARDAR Kuan v, Faren Din 751 


Sa 47, O. XXI, r. Zs cls. (2), (3)— 
Judgment.debtor’s application for enquiry as to 
payment out of Court —Order dismissing application 
—Appeal—UCertificate of piyment—Application of 
cls, (2), (8). . 

An order dismissing a judgmoent-debtor’s applica- 
tion made under r, 2 (2) of O XXI, Civil Procedáre 
Code, for certifying payment said to have been 
made to the decree-holder out of Court amounts ‘to 
& decree passedin a proceeding under section 47 of 
the Code and is appealable as such. i 

A judgment-debtor's application under clause (2) of 
r. 2, O KAT, Civil Procedure Code, inviting an enquiry 
as to the payment alleged to have been made by 
him to the decree-holder cannot be thrown ont on 
the ground that the payment was not certified under 
clause (8) of that rule, inasmuch as the stage 
contemplated by that clause does not arise until 
the question raised in the enquiry is decided. Pat 
JADUNANDAN SINGH v. SHEONANDAN PRASAD SINGH, 
(1922) Par. 200; 8 P, L, T. 497; 1 Par. 644; (1922) A, 
I. R. (Par ) 276 . 645 
S. 7, OQ. XXI, r. 35 —Esecution of 

decree ~ Decree for possession of immoveadle property 

—Egwecution not taken out—-Possession taken out of 

Court — Dispossession —Suit, whether maintainable, 

Plaintiff obtained a decree against defendant for 
possession of a piece of land conditional on payment 
of a certain sum of money. He paid the sum and 
obtained possession out of Court. Some years after. 
wards he was dispossessed by the defendant, He 
brought a suit to recover possession of the land from 
the defendant: w^ ow 


Held, (1) that although ‘the decree had not been 
technically executed in the sense in which the word 
is used in thé Code of Civil Procedure, it had been 
given effect to out of Court, and having been satisfied 
nothing further remained to be done in executibn; 
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(2) that plaintiff having been in lawful possession 
of the land and haviug been dispossessed therefrom, 
was entitled to bring the present suit. LL Rur 
CHAND v. ALLAH JAWAYA 744 
S, 47, O. XXI, rr. 58, 60—38. 47, 

scope of— E«eculion  proccedings— Representative of 

party to suit —Attachment, objection to—Objection 
based on personal claim to property—Court, order 
of — Appeal. 

Where qua the execution proceedings a person 
happens to be the representative of the judgment. 
debtor,any question raised by him can ooly be 
decided under section 47 of the Civil Procedure ( ode, 
The distincbion between a proceeding under section 
` 47 and a proceeding under O, KAT, r. 68 is that all 
objections to attachment raised by a party to the suit 
in which the decree was passed, or his representative, 
come under section 47, bub objections to attachment 
raised, by a third party come under O, XXI, r. 63, 
Civil Procedure Code. 

Therefore, an order passed on objection raised by 
the representative of a party to the suit, although 
the claim to the property is set up by him in his 
own personal capacity and notas representing the 
judgment-debtor, must be deemed to be an order 
passed under section 47 and not under O. KAT, r. 60 
of the Civil Procedure Code and as such is open to 
appeal. Pat Nauratan Lan v. Mns, STEPBEN, 3 
P. L. T, 613 6 
S. 47, O. XX1, tr. 90—Representative 

o] judgment-debtor — Auction-purchaser—- Ewecution 

sale, setting aside of - Auction-purchaser, whether 

can apply under O. XXI, v. 90, 

An auclion-purchaser is not the representative of 
the judgment-debtor and cannot move a Court ander 
section 47 ofthe Civil Procedure Code. 

An auction-purchaser cannot under O. XXI, r 90, 
Civil Procedure Oode, apply to seb aside an auction 
gale, N BALWANT v. RATANLAL 429 
S. 47, O. XXil, r. IO-—Decree for 

possession and mesne profits—Eaecution preocedings 

—Lessee of defendant, if can be added as party to 

account for profits—Lease, whether devolution, 

creation or usstgnment of interest. 

O. XXII of the Civil Procedure Code contemplates 
vases of devolution of interest from some original 
party to the suit, whether plaintiff or defendant, 
upon some one else,—the more ordinary cases being 
death, marriage, insolvency. 

Where during the pendency of a suit, a party is 
added by devolution, he must take the suitas he 
finds it, and a judgment already rendered would be 
binding of him. 

‘Although a wide construction should be placed 
upon’ the provisions of the law with regard to 
introducing parties by devolution, and although 
ib ‘is deMrable that all points should be 
ascertained in execution proceedings without & 
fresh suit, yet that which should in reality form the 
basis ofa suit against a separate party, for some act 
done by himself, cannot be introduced as a question 
to be tried in exeortjor proceedings. 

In an action to recover possession of land, the 
plaintiff cannot, after obtaining a decree for posses- 
sion and mesne profits, add as party to the suit any 
lessee of the defendant so as to compel him to 
account for any profits received from the land, aa 
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the lease cannot be looked upon as an assignment, 
creation or devolution of the interest of the defend. 
ant within the meaning of O, XXII, r. IO of tho 
Civil Procedure Code. » C. MANINDEA OHANDRA 
NANDI v, Ram KuMaR Lan Buacat, 81 M. L T. 135 
4 U. P L.R (P. 0) 88 43 M L.J. 689; 1 Pat. 58* 
27 0. W. N. 20; 24 Bom, L. R. 125": (1932) A. I. B. 
(P.O) 805 20 A. L. J. 988; 16 L. W.975; 86 C, L. |, 
642 973 
S. 50, O. XX{—‘May apply! meaning 

of— Dealh of party defendant after decree and 

before execution sale--Legal representative not 

brought on record—Sale, whether nullity —Suit on 

mortgagee—Pursne mortgagee impleaded as defendant 

--Compromise decree—Puisne mortgagee, whether 

“judgment-debtor,” 

The words ‘may apply’ in section 50, Civil Pro. 
cedure Code, are equivalent to ‘shall apply’, for, 
except in the sense that the decree-holder may, if 
he chooses, drop execution altogether, there is no 
option left to him and it is imperative on him to 
follow the procedure enjoined by the section if he 
desires further execution. 

Proceedings taken in execution of a decree with- 
out the legal representatives of a deceased judg- 
ment-debtor being brought on the record are void 
and do not amount to a mere irregularity, and, if 
the proceedings have culminated in a sale, the sale 
is altogether void and is a nullity and need not be 
set aside, for this purpose no distinction oan be 
drawn between the case of a judgment-debtor's 
death before the order for sale is passed and the 
case of a death after the order. 

Section 60, Civil Procedure Code, coversall appli- 
cations in execatiun even after attachment. 

Ina suif by a first mortgagee impleading the 
puisne mortgagee as party defendant the latter filed 
& statement stating that he had no objection to 
the passing of a decree and praying that the balance 
remaining, after selling the property and paying the 
plaintiff, might be applied towards his mortgage. 
The plaintiff and other defendants filed a compro- 
mise petitiun in terms whereof a decree was passed. 
The puisne mortgagee, who was, however, not remov- 
ed from the record died after decree, In due 
course the mortgage decree was executed and pro- 
perties sold without the representatives of the 
deceased puisne mortgagee being brought on record. 
In the present suit by the heirs of the puisne mort- 
gagee to enforce their mortgage : 

Heid, 1) that the puisne mortgagee was a judg- 
ment-debtor in the prior suit 

-(2 that the mortgage security was not extin: 
guished as the sale in execution of the decree in the 
prior suit was a nullity Wi HAGHUNATHASWAMI 
IYENGAR v. 8. GOPAUJ Rao, (1921)M. W. N, 732; 4: M, 
L. J 647;15 L, W. 5 -:( 922 A. TR, M.) 07 667 
S.5 ,O0.XKXi.rr.64,68-—Exrecution 

sale — Attachment, whether essential — Attachment of 

property not ordered to be sold by decree— Gale 
wtthin “O0 days of proclamation—Irregularity. 

The failure to attach the property before tho 
execution sale, although an irregularity under the 
Civil Procedure Code, does not render the sale null 
and void. 

Under section 51 of thé Civil Procedure Code 
which relates to procedure‘in execution, the general 
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powers ofa Court execntieg decrees enable it to 
order execution by attachment and sale or by sale 
without attachment of any property. Therefore, the 
Court has power to sell property not ordered to be 
sold by the decree without first causing an attach- 
mentof the same. 

A sale of the property, ordered to be sold by 
public auction in execution of a decree, within 30 
days of the proclamation, although clearly an 
irregularity, has not the effect of making the sale a 
nullity without proof of substantial injury thereby 
to the jadgment-debtor. Pat Wazim Nagain SINGH 
v. BHIXHARI BAM, (10.2) FAT. 321; 3P, L. T 764; 
4 U. P. L. R, tPar.) 100 36 


S. 60 (f)—Jatri Bahis of Gayawal— 
Attachment and sale, 





The Jatri Bahis of a Gayawal merely contain 
entries as to the names and addresses of the pilgrims 
who deal with him and can be used only by him in 
order to perform personal se.vico to them. As such, 
they come well within the provisions of section 60 
(f) of the Civil Procedure Code as property not 
capable of attachment or sale in execution of a 
decree. 

The Jatri Bahis are the stock-in-trade ond apper- 
iain to the Gaddi of a Gayawal and may be heritable 
but arenot attachable or saleable for that reason. 
The mere fact that they possess a market-value 
does not necessarily mean that they are saleable. 
Pat Lacuman lar PATHAK v. Banpeo LALL 
THATHWARI, (1622) Par, 228; 8 P. L, T. 603; 1 Par. 
6:9 944 





S. €4—Decree gassed on award pending 
attachment, whether void, 

A. decree embodying an arbitration award and 
passed pending an attachment is not a private 
transfer which can be treated as void under sectiou 
84, Civil Procedure Code. WY NARAYANA Aivak v, 
Tivani Biv, 14 L. W. 624; 41 M. L. 4.037; (192:) M, 
W, N. 866; 45 M. 103; (1922; A, I. R. (M. 221 673 


S. 64, Sch. Ii, Q. XXXVill, r. 5, 
Sch. III, para. i 1 —Attachment bejore judg- 
ment— Property under control of Collector—" Attach- 
ment, meaning of— Non-compliance with r. 6, 
0, XXXVII, effect of. 

Paragraph 11 (1) of the Third Schedule to the 
Civil Procedure i ode does not standin the way of 
an attachment before judgment of the property of 
a jadgment-debtor while the property is under the 
control of a Collector, because such an attachment ig 
not a process in execution of a decree, 

The object of the provision in the latter part of 
paragraph 1! of the Third Schedule to the Civil Pro. 
cedure Code is to protect the debtor as far as 
possible fiom the risk of losing his property wholly 
or for all time and mere attaqhment before judgment 
cannot defeat that object, for by such attachment 
alone the property is nob exposed to the risk of such 
lors. 

Tke term "attachment" in section 64 of the Civil 
Procedure Code covers an attachment before judg- 
ment, Consequently, anatiachment before judgment 
and an attachment in execution of a decree have 
ihe same effect fcr the purpose of binding the prop- 
erty. so as to prevent private alienationg, 





INDIAN OASES. 


[1999 : 
Civil Procedure Code—1908—conta. 


Anorder directing the attachment before. judg- 
ment of the property of a jud;meyt-debtor without 
complying with the requirements. of r. 6 of O. 
XXXVI, is ultra vires, and an attachment in conse. 
quence of such an order is void 2nd cannot be relied 
upon to defeat an alienation of that property. N 
BANSILAL v. SITARAM 188 


S. 66 -Auciion  sale—Agreement wiih 
auction-purchaser to purchase property sold— 
Specific performance. 

The provisions of section 66 of the Code of Civil 

Procedure must be strictly construed 
A suit by a plaintiff claiming specific performance 

of anagreement to sell, made bya purchaser at an 

auction-sale, cannot be described as a suit brought 
on the ground that the purchase was made on 
behalf of the plaintiff, because, in such & case, the 
purchase is made on behalf of the purchaser with 
whom the title remains until the plaintiff obtains 
specifio performance of the contract. 

| herefore, section 68 of the Civil Procedure Code 
does not preclude a suit to enforce specific per- 
formance of an agreement made either prior or 
subsequent to the purchase by the auction-purchaser 
to sell the property to the plaintiff when the pur. 
chase-money has been entirely found by the defend. 
ant and where there is no allegation that without 
the enforcomont of the agreement to sell, the prop- 
erty is actually the property of the plaintiff, that 
is, that it was bought by the defendant benami for 
the plaintif. M ABDULLA Kaan v, JALAM SINGH 








1920, 8, 51 (1 , EXCEPTION 


S. 73, C, XXXVIII, rs { I — Priority 
of attachment, whether confers prior right — Attachment 
before judgment in several suits—Moneys realised 
before decrees—Rateable distribution. 

Priority of attachment by itself confers no prior 

right, l 
Where moneys belonging to a judgment- debtor 

are attached before judgment in a number of suits 

against him by several creditors and they are 
realised before decree is passed in any of them, 
re-attachment is not necessary andthe money should 
be held to the credit of all the suits and distributed 
between all the attaching creditors who subsequently 
obtain decrees if they obtain decrees before any 
of the others apply for payment, SUBRANANIAM 
CHETTY v. Sankara IYER, 15 L. Wi 631; (1922) M. W, 
N,262; 31 M. L.J. 70; 41972) A. L. R. (M. Li?” 


- 


— Sa 73. See PROVINCIAL Insonvancy 512 








- 8.75, O. XXVI—Commission, issue of 
—Court delegating functions to Commissioner. 
Section 75 of the Civil Procedure Ce defines 

clearly the circumstances under which a commig. 

sion may be issued, and does not authorise a Court 
to delegate to & Commissioner the trial of any 
material issue which it is itself bound to try. ka 

SAWAN MAL t, RavnaQ MAL, 311429; (1222) A. IR. 

(L.) 47 802 





S. 92, applicability of, to suits between 
rival claimants. eSee Trust 786. 
S. 92, who can sue under—Prayer of 
Scheme— Enquiry as to properties belonging ta 
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charity— Hindu | Law—Descendamts of founder of 
charity, right of, to sue or nominate trustees— 
Interest, question of, how determined—-Trustee not 
fit to hold office—Interference by Court—Adminis- 
tration of charity—Denial of existence of public 
trust bona fide— Disqualification for appointment as 
trustee. ` ] 


The mere fact thata person suing under section 
92 of the Civil Procedure Code is a Hindu and 
entitled to worship in a temple does not give him 
interest enongh to maintain a suit under that section. 
But persons belonging to the family of the founder 
of a charity have an interest in the family charity 
and can, therefore, maintain a suit under the section. 

The question whether a person instituting a suis 
under section 92 of the Code hus an interest within 
the meaning of its provisions or nob must be deter. 
mined upon the facts of each case bearing on the 
relation of the plaintiff to the charity with reference 
to which the suit is brought. 


Assuming that, under the Hindu Law, the surviving 
heir of the founder of a charity hasa right to 
nominate a trusteein the absence of any provision to 
that effect in the deed of endowment, ib is a right 
the exercise of which a Court is nob bound to up. 
hold if, in its opinion, the person nomivated as trustee 
is not fit to hold the office. The interests of a truat 
are supreme and a Courf must have regard to such 
interests indealing with the question whether the 
‘persons appointed as trastees are persons who can 
be properly entrusted with the management of the 
institution. 

When there is a giftin favour of a charity, it is 
within the competence of a Court, ina suit under 
section 9z of the Civil Procedure Code, to make a 
suitable provision for its administration in any 
scheme that is to be framed, especially where there 
exists no such provision already. 


The mere denial by a person of the existence of a 
public trust, if bona fide, does not by itself disqualify 
him from being appointed or retained as trustee of 
the institution. 


Under section 92, Civil Procedure Code, when a 
Court is asked to frame a scheme, one of the essential 
enquiries to be made is, what are the properties 
belonging to the charity. Wi VairainarHa Aryan 
V. TREYAGARAJA ÁIYAR, 41 M, L, J, 20 


= S. 92, 0. XL, r. ] —Scheme suit— 
Trustee appointed by Temple Committee, swpersession 
of — Receiver, appointment of, pending suit, 





The Court has power, in a scheme sui) under 
section- 92, Civil Procedure Code, to supersede 
a trustee apgointed by a Temple Committee, and, 


though there is no prayer to that effect in the plaint, . 


to appoint a Receiver in his place during the 
pendenoy of the suit. Wi Kurruswami MUDALIAR v. 
SUBRAMANIAM CHETTIAR, 41 M., L. J. 645; 16 L. W. 
927 e œ 565 


e. 
S. 99— Witness, deposition of, not signed 
by Judge—Trial, whether «eitiated-g regularity— 
He-£rial, whether should be ordered, 
The mere fact that the deposition of a witness is 
not signed by the Judge who recorded it, would 
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not vitiate the trial of the suit. The omission to 
sign js an irregularity merely, and, co Jong as there 
is no doubt whatever that the deposition was 
recorded by the Judge, section 99 of the Civil 
Procedure Code does not afford ground for a new 
trial. M ALAMSINGH v, GOPALDAS 
S- 102, I 15— Suit for recovery of price 
of fish removed from tank after declaration of title to 
fish— Money suit - Appeal, second, competency of— 

Declaration of litle to tank by Court—Revision, 

No second appeal lies from a decree in a suit for 
declaration of right to and recovery of the price of 
fish alleged to have been removed froma tank by 
the defendant, when the value of the suit does not 
exceed Hs, 6C0. 

Although in sucha suitit is opento the Judge to 
decide the question of title tothe tank incidentally 
ia so far as it is necessary for the purpose of giving 
relief to the plaintiff, it is not within his jurisdiction 
to declare the plaintiff's title thereto, and ib is open 
to the High Court, in second appeal, dealing with the 
question by way of revision to expunge so much 
of the decree of the lower Appellate Court as 
declares bhe plaintiff's title to the tank as being made 
without jurisdiction. ^C AnapuaN MONDAL v, 
AsHOYA CHARAN MONDAL 6 


S. I }O—Appeal to His Majesty in Council 
—Suit to set aside transfer as not justified by 
necessity —Necessity for sale of part of transferred 
property established —Appeal, valuation of. 

Where in a suit to set aside a transfer of property 
made by a Hindu widow on the ground that it was 
not justified by legal necessity, the Court finds that 
the transfer was justified only to the extent ofa 
certain sum for which there was necessity, the value 
of the appeal to His Majesty in Council ie the value 
of that part of the transferred property whose sale 
is not found to be for legal necessity, and if the 
value of the same be less than Rs. 10,000 leave to 
appeal will not be granted, Pat Bisnon Prasa 
Snoen v. Nansisan Das, 3 P. L. 1, 660 663 


S. 110, interpretation of —Appeal to H. M, 
in Council—Amount of subject-matter of suit, what 
is=-Special leave to appeal, when to be granted, - 
Section 110 of the Civil Procedure Code should be 

so interpreted that effact may be given to all its 

provisions, if this can reasonably be done, and the 
second paragraph of the section ought not to be 
read alone and as not being subject tothe require. 
ments of.the first paragraph. It was not intended 
to make the second paragraph a separate provision, 

For the purposes of an appeal to H. M, in Council 
the amount of the subject-matter of a suit in the 
Court of first instance is the amount for which a 
decree is recovered, including at most interest up 
to the date of the decree and the valud of the sub. 
ject-matter of a suit is the value at the time of 
the institution of the suit. 

Where a case ig otherwise unasppealaole to H. M, 
in Council, specialleave can only be granted if the 
questions involved are nct only substantial, but are 
of great publio or private importance. L B MAU. 6 
Tuwz.v. A. L. A. li. CugrTY Fig, 11 L, B. B. 336 

6¢0 
~ Sa II5- Revision—Prror of law in matter 
within jurisdiciion— High Court, if should interfere, 
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The High Cou:t should not interfere in revision 
under section 115 of the Code of Civil Piocedure 
on the ground that a Comt has committed a 
serious error of law in comingto a finding ina 
matter in which it had jurisdiction. C RAJENDRA 
Nara Roy v. SHEIK ABDUL 430 


S. 115, O. XIV, ra 2,0. XV, r. 3 

(D) —Selection of preliminary issues jor determination 

— interlocutory order—Revision—High Court, inter- 

jerence by—Amendment of plaint not changin 

character of sutt, if to be allowed. 

A Court has power to select issues of law for 
determination as preliminary issues even after the 
date of the first hearing, specially when nothing 
is done in the suit beyond the settlement of issues 
and there has uot been an actual first hearing. 

As a general rule, the High Court does not in 
revision interfere with interlocutory orders But no 
hard and fastrule can belaid down as interference 
may be justified when the order sought to be revised 
is in fact perverse or irreparable injury would be 
caused if the order were allowed to stand. 

The mere fact that an interlocutory order may 
possibly result in inconvenience and expense to a 
party to the suitis not a sufficient ground for inter- 
ference by the High Court in revision. 

A Court has discretion to allow an amendment of 
plaint and the High Court will not interfere in 
revision where the amendment does nob change the 
nature of the suit or involve any material injustice 
to the defendant. Wi RamakrisHNa PiLLAI v. 
KRISHNASWAMI PILLAI, 15 L. W. 667; (1922; M, W. N. 
623; (1822) A T. B. (M.) 821 167 


S. 115,0. XXIII, r. 1 (2) —0rder 
permitting withdrawal of suit— Revision. 

The High Court has jurisdiction to interfere in 
revision with an order under O, XXIII, r. 1 (2) of 
the Civil Procedure Code, permitting the withdrawal 
of a Suit, on the ground that the order was improp- 
erly made. L GHULAM RASUL v. Ramzan BIBI 


— S, 122, 0. XLI, r. I. See LIMITATION 
Act, gg, b, 12 777 
n - S. I41, O. IX, 0. XXI, Ka 57— 

Execution transferred to Oollector—Power of 

Collector to dismiss application—S, 141, whether 

applicable to 

of decree, application for—Dismissal in default— 

Power of restoration. 

In execution proceedings transferred to him by 
a Civil Court, a Collector has power to dismiss the 
application under r, 57 of O, XXI of the Civil Fro- 
cedure.Code, and on such dismissal the attachment 
ceases, 

Section 141 af the Oivil Procedure Code does not 
apply to execution proceedings, and a Court is nob 
empowered thereby to restore to the file under 
O. IX an application in execution which has been 
dismissed in default, ` 

In a proper case, however, a Court has the 
inherent power mentioned in section 151 of the 
Civil Procedure Code to restore to the file an 
application for execution which has been dismissed 
in default, and if theeattachment has not in fact 
been removed such a restoration will revive it. 
N SHANKARRAO v. MANIKRAG 
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S. 144, object of— Loss caused independ- 
ently of execution of decree reversed, whether 
recoverable 
Under section 14% of the Civil Procedure Code 

a decree-holder can claim compensation only for 

the loss caused to him by reason of the execution 

ofthe decree reversed on appeal and not for any 
loss caused independently of the same. 

A entered into possession of certain land in 
execution of a decree obtained against B, but was 
again dispossessed hy the latter, By and by B 
got the deoree set aside but it was sometime be- 
fore he entered into possession under the same 
formally. A eventually got the decree restored in 
second appeal and claimed mesne profits under 
section 144 beginning from the time when B got 
the decree of the first Court set aside : 

Held, that mesne profits could be claimed under 
that section only from the time when B entered 
into possession in pursuance of his decree formally 
and not from the date when he got the decree 
of the First Court set aside, as A, even though 
dispossessed by B, must be deomed to have been 
in possession in execution of the decree passed in 
his favour by the Court of first instance until he 
was formally evicted therefrom by the process 
of law, L, CHHABER Sinon v. RADHU RAM, 40. L. 
J. 283 807 


——— S. TAA Object of section — Decretal amount, 
reduction of, in appeal — Restitution, application for, 
by judgment-debtor—Prejudice due to error in 
regulating order of sale items, effect of. 

The object of section 144 of the Code of Civil 
Procedure is to remove, by means of restitution, any 
prejudice due to the erroneous terms of the original 
decree, 

Where the amount of a decree is slightly reduced, 
on appeal and the judgment-debtor applies for 
restitution in respect of certain items of proparty 
which, he contends, need not have been sold at all, 
restitution should not be granted, as his position ag 
regards the sale is in no way affected by the 
variation in the decree and the prejudice, if any, 
is solely due to the order in which the items of prop. 
erty were sold. BEZWADA SUNDARARAMA v, 
Enuaa Raguava, (1922) M. W. N. iali 43 M. L.J, 


S. [4B- Decree. for possession subject to 
payment of certain amount—Time for making 
payment fiwed—Decree-holder joining Army before 
eapiry of time—Hatension of time for payment-—- 
Indian Soldiers (Litigation) Act (IX of 1918), sa, b, 
6, 7, 11, application of, 

A Court has no power toextend the time allowed 
by a decree for the payment of money ugder section 
148 of the Code of Civil Procedure. If the decree 
provides for the payment of & certain sum of money 
on or before a certain date and specifies the penalty . 
which will attach to.tfon-payment, the enforce. 
ment of that penalty cannot be delayed or dispensed 
with by any order or directio® issued in derogation 
of the decree, i 

A decree was passed in favour of C. and M. entitl- 
ing them to get possession of certain property in 
terms of a compromise subject to their paying a 
certain sum in Court to the credit of the defendants - 
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on or before a certain date On their failure to 
do so the suit was to stand dismissed, Before the time 
for payment had expired, Q. joined the Army and in 
order to protect himself against the expiry of the 
period allowed him by the decree, a certificate under 
section 5 of Act IX of 1918 was sent at his instance 
to the Court which passed the decree, stating that 
the time allowed to him for payment should be 
' extended till his return from the War: 

Held, (i) that there was no proceeding pending 
- before the Court atthe time O joined the Army and 
- that section 5 did not apply: 

(ii) that the period of payment having been 
fixed not Ly any law for the time being in force but 
' by the decree itself which was passed in accordance 
with the compromise, section 11 of the Act was also 
not applicable and the Court could not interfere 
with the operation of the decree or alter the con- 
dition prescribed, BADAG v. CHHATTAR SINGH, 
25 O. C. 74; (1922) A. I. B. (J. C.) 181 05 
S. IS], application under—Remedy by 

suit or proceeding open—Court, jurisdiction of. 

There is nothing inthe language of section {61 which 
prevents a parby to a suit from applying under that 
section simply because he has a remedy by a separate 
suit orproceeding Courts cannot aot under section 161 
. of the Civil Procedure Code if provision is made for a 
particular contingency by the Orders and Rules of the 
Code, but in cases not covered by them parties should 
not be pui to the trouble, delay aud expense of filing 
suits for relief which can be properly given in the 
. suit itself, The language of section 61 of the Civil 
Procedure Code is wide and refers to inherent powers 
of a Court to make such orders as may be necessary 
for the sake of justice. A stranger to a litigation, 
. however, cannot intervene after a suit or a proceeding 

is disposed of, and claim the protection of section 151 
of the Code or appeal to the inherent powers of the 
Court to do justice. 

Where a Corporation or Company is made a party 
to a ‘proceeding but is nob represented by a person 
having legal authority to do soand an order ig 
passed adversely to it, itis competent toa Court to 
vacate the order under section 151, Civil Procedure 
Code on the application of œ person through whom 
the Company can legally act. M Peruman Moopan 
v VENKATACHARIAB, 16 L. W, 580; 42 M. L.J. 563; 
~ (1922) M, W. N. 268,3 M. L.T. 36; (1922) A. T, B. 
(M.) 193 210 








S. 180, application of. See JURISDICTION 





* 


O. Il, r. 2—Annuity, suit for arrears of 
—Guit dismissed in defuult——Appeal—Fresh suit for 
arrears of subsequent instalment —Appeal withdrawn 
during pendency of suit—Third suit claiming all 
arrears, whether maintainable. 

Plaint was entitled to an annuity to be paid to 
him bythe defendant on the Ist 'anuary and Ist 
July of each year, On 2tih June 1917 he instituted 
a suit to recover instalments which had fallen due 
from lst January 19:4 to sb January 1917: on Eth 
July 1917 the sul was dismissed in default, and 
on 10th November J917 the Court refused to set aside 
the order of dismissal: an appgal was preferred 
against this latter order but was withdrawn on 2nd 
March 1918. In the meantime, the instalment for 
. lst July 1917 fell due, and plaintiff obtained a decree 
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for that particular instalment on 2nd April 1918, He 
then brought ihe present suit to recover arrears 
for the period Ist January 1914 to Ist July 1919; 

Held, that under the provisions of O, 1T, r, 2 of the 
Civil Procedure Code the suit, so far as the arrearg 
for Ist January to Ist July 1917, were concerned was 
barred, and that any protection which might have 
accrued to the plaintiff by reason of his appeal was 
taken away when the avpeal was withdrawn, 
A Aspun KARIM KHAN v MUHAMMAD Jay, 20 A. L. 
J. £90; 44 A. 663; (1922) A. I. R. (A.) 379 970 
O. Il, r. 4 (1), O. IX, rP. 4— 

General Rules and Circular Orders of Calcutta High 

Court, Chap. XI, r. 46 cls. (e), (f)-—QCourt's 

power to refuse permission to Pleader to sign vakalat- 

nama previously filed—Court, when justified to 
object to Pleader's oppearance—Dismissal for default 
in presence of recognized agent, legality of. 

In view of the provisions of clauses (e) and (f) r. 
46, Chapter XI of the General Rules and Circular 
Orders of the Oaloutta High Court, which is followed 
by the Patna High Court,a Court has no power to 
refuse permission to a Pleader to sign a vakalat. 
nama which is already on the file of the Court and in 
the body of which appears the nameof that Pleader, 

A Court can only object to a Pleader appearing in 
a case when he does not comply with the aforesaid 
rule regarding the acceptance and endorsement of 
the vakalatnama. 

It is illegal on the parb of a Court to dismiss a 
suit for default under O. IX, r. 4 of the Civil Pro- 
cedure Code in the presence in Court of an 
authorised agent with his witnesses. Pat Kunz 
BEHARI SINGH v. SHEODABIN PANDEY, 3 P. L. T, 447, 











(1922) A, I, R. Pav.) 604 659 
Oo. V, i". I5. See SUMMONS 991 
O. VI, r. 14—Plaint signed and pre. 


sented by servant of plaintiff — Authority of servant 

not proved-—BSwit dismissed— Application to High 

Court—Hatraordinary jurisdiction. 

Plaintiff sued to recover a certain sum of money 
from the defendant, The plaint was signed by an 
unauthorised servant of the plaintiff instead of by the 
plaintiff himself. When this fact came to the notico 
ofthe Court, it diemissed the suit. The plaintiff 
moved the High Court in the exercise of its extra. 
ordinary jurisdiction: 

Held, setting aside the decree of the lower Court, 
(1) thab if the plaintiff had applied to sign the 
plaint and present it on the day of the dismissal of 
the suit, he should have been allowed to do so; 

(2, that he should be given the opportunity now 
of having his snit considered as if it was filed on the 
day of its dismissal subject to the question of 
limitation. B UTTAMRAM ViTHaLDAS v, TAAKORDAS 
PARSHOTTAMDAS, 46 B, 159; 23 Bom. L. R. 911; (1922) 
A.I R. B. 118 > : 21 





O. VI, r. 17—New case, when cam be 
allowed to be introduced, 

Order VI, r. 17, Civil Procedure Code, will not 
exclude an amendment which has the effect of in. 
troducing a new case simply because it does so: but 
such an amendment would be refused if the new 
case sought b» be introduced could more conveni. 
ently be the subject of s fresh action. O Hamro 
Mirza Bea v, AHMAD MIRZA BEG, 9 O. L, J. 359; 4 U. 
P. L, R., QJ, Q.) 89 
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O. VI, r. 17, O. XXII, r. 3— 
Amendment of plaw by deceased plaintif's legal 
representative—Limits of amendment—Conflict of 
interests —Proper course for legal representative. 
Itis not open to the legal representative of a 

deceased plaintiff £o assert any individual and hostils 
rights which he may have against the deceased 
plaintiff and those claiming through, or under him 
and fo ssek to enforce those individual and para. 
mount rights under the guise of an application to 
amend the plaint, 

All that he oan do isto take up the suit at the 
stage at whioh it was left by the deceased plaintiff 
and to continue the proceedings as legal represen- 
tative, 

The limits toamendment should be determined 
by the consideration whether it would have been 
kranted if the deceased had made the application 

The power to grant amendment is subject to the 
rule that the subject-matter of a suit cannot be 
changed by means of amendment nor can one 
distinct cause of action be substituted for another. 

Therefore, the legal representative of s» plaintiff 
who dies cannot be allowed to so amend the plaint 
as to convert a suit of one nature into one of another 
nature simply because he has in law the right to 
repudiate the transactions of the deceased as 
- not binding on the estate to which he has succeeded. 

In oases where there is & conflict of interests 
between the deceased plaintiff and his legal repre- 
sentative the proper course is for the latter to file a 
separate suit to enforce his rights, And it is nob 
open to him in hiscapacity as legal representa- 
tive to repudiate the transactions which have 
been admitted by the deceased to be valid and 
on the footing of the validity of which the deceased 
lodged his ólaim. VENKATARAMA Row v. 
VE\KATADINGAMA NAYANIM, 15 L, W. 72; (1922) M, 
W. N. 42; 42 M. L, J. 43; 80 M. L, T, 204; (1922) A. I. 
E. (M.) 43 F . 03 
O. VII, r. 1, 0. XLII, r. ! (u)— 

Plaint, return of, for presentation to proper Court— 

Appeal—Remand by Appellate Court, avhether com- 

pelent—Remand, o? der of, if appeatlable. 

An Appellate Court has inherent power to remand 
a case to tho Trial Court on appeal from an order 
under O. VII, r. 1 returning a plaint for presentation 
to the proper Court. 

No appeal lies against such an order of remand, 

O. XUIII, r. 1 (u) has no application to such 
a case as that only contemplates an appeal from an 
order of remand passed under O XGI, r. 23 on 
appeal from a decree. L, Figa BHAWANI SAHAI 
KANSHI RAM v, Fram HARBANS Srxam-GoPAL Das, 2 
L L, J. 687 304 
a Q. YH, r. G—Limilation Act (1X of 

1808), s. 19-s Acknowledgment of liability not alleged 
in plaint-—Subsecuent reference in rebuttal admissible 
~ Acknowledgment, nature of—Acknowledgment by 
manager of jamily, effect oj ~Mortgage otherwise 
invalid, if validated by pious obligation ~Unre. 
gistered sub-mortgage, admissbility of. 

v here there isa clear acknowledgment of liability 
effectual enough to extend the period of limitation, 
but no mention is Made of it inthe plant, ibis 
open to the plaintiff toeshow in reply to the defence 
geb up that his claim is within time from the acknow- 
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ledgment referred to and such a plea in rebuttal is 
not inadmissible under O. VII, r, 6 of the Civil Pro- 
cedure Code. 

Ánacknowledgmont need not specify every legal 
consequence of the thing acknowledged. From an 
acknowledgment of a debt follow the legil incidents 
which flow from the existence of n Jiability. In faot, 
an admission by a mortgagor of his liability carries 
with ib an admission of all the remedies to which the 
mortgagee might be entitled under it 

An acknowledgment by a person as the head and 
manager of a family is binding upon other members 
of the family and is sufficient to save limitation ag 
against them, 

The doctrine of the pious obligation of sons to 
pay the father’s debts does not validate a mortgage or 
alienation made by the latter if the same is otherwise 
invalid. It may, however, support a mortgage if it 
is made in lieu of antecedent debts recoverable from 
a family, and a bona fide creditor, in such a case, is 
not bound to see to the application of the money. 

An unregistered sub-mortgage is nob admissible in 
evidence to prove a lien. Q Ram AUTAR v. BENI 
Sinau, 25 O. O. 89; (1922) A. J, R. (J. C.) 185 196 


O. IX, r. B-—Plaintiff appearing when case . 
first called for hearing —Adjournment for short while 
— Plaintiff not appearing when case again taken 
up—Dismissul of suit—Law applicable, 

Wheré on a date of hearing the plaintiff and his 
Pleader both appear and ask fo: a little time which 
is granted but fail to put in appearance when tha 
case ig again taken up on the samo date, and the 
snit is dismissed, the dismissal is one under O, 
IX, r. 8 of the Code of Civil Procedure, thére 
being no appearance on behalf of the plaintiff, Pat 
BaspEO NARAIN SINGH v, HARAKH Narain BINGH 





oO, IX, Fa 8, 0. XWVil, rr. 2s 3— 
—BSuit, hearing of, not commenced —Default in ap- 
pearance on adjourned date-—Dismissal of suit 
under O, IX, r. 8—Part heard case adjourned — 
Default in appearance at time fixed —Prozedwura — 
Equity considered, 

Ordinarily, if on an adjourned date of hearing 
either or both of the parties make default in appear- 
ance the Court should proceed to dispose of the suit 
in one of the modes indicated in O. IX of the 
Code of Civil Procedure: there is no necessity 
whatever tohava resoursa to O, XVII, r, 8 of the 
Code, 

Where the hearing of a suit has nob commenced 
and itis the plaintiff who is in default antl there is 
no evidence to support his case, the suit should be - 
dismissed under O. IX, r. 8, of the Code, 

Courts should exercise extreme caution when on 
an adjourned date the parties or any d€ them fail 
to appear. They should in the first place have 
recourse to O. XVII, r. 2, of the Code rather than 
r. 8 and even in cases where r. 8 can be considered to 
apply, thatis, where a case has been part heard and 
an adjournment granted, it*wotld not be in accord. 
ance with justice to refuse a party, who has failed 
to appear on the adjourned date at the time fixed 
but appeara at d later hour, the chance of having the 
suit restored Ifthe equity of the case demands, he - 
Should certainly have an opportunity of satisfying 
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the Oourt that he had suficient cause for not 

appearing. $B RATANBAL SHAIVLAL v, SHANKAR 

DrocHanp, 24 Bom. L. R. 776 

O. IX, r. 3—‘Sufficient cause,’ meaning 
of—~Party unable to be in Court in time. 

A Court should set aside an es parte deoree if it is 
satisfied that the defendant did his best to attend 
Court in time and that he would have got there in 
time bub for the intervention of an inevitable 
accident for which he was in no way responsible, 
mulcting, in proper cases, the delinquent in 
costs. No person should be deprived of a hearing 
unless there has been something equivalent to mis- 

: conduct or gross negligence on his part or which 
cannot be pat right, so far as the other side is con- 
cerned, by making the person to blame pay for it, 
Ml ARUNACHALA AIYAR v. SUBBARAMIAB, (1622) M. 
W. N, 600; 31 M. L. T, 257; 16 L, W. 683; 43 M. L. J, 
632 971 








ings— High Court, whether will order remand for 

trial thereof. 

The High Oourt will not, in second appeal, remand 
a case to the lower Court for the trial of an 
issue which does not arise on the pleadings L 
FATEH MUHAMMAD v, IMAM-UD.DIN, 2L. L, b ns 
O. XVI, r. I S. 99 -Case not closed 

—Suit adjourned— Parties, right of, to summen 

witness — Discretion of Cowrl-— Exclusion of evidence 

= Merits of case not affected—Appellate Court, 
whether bound to interfere— Evidence believed to be 
based on hearsay—Court, wf can refuse to record, 

As long as the hearing of 2 suit stands adjourned 
in the ordinary course of trial and so longas the 
` party who wishes to summon witnesses has not 
closed his cage, the Court is bound to summon them. 
There is nothing in O, XVI,r. 1 of the Oivil Pro. 
cedure Code to show that the adjournment of which 
a party may take advantage must be granted at his 
own instance: he can take advantage of the adjourn. 
ment granted to his adversary. i 

Under section v9 of the Civil Procedure Code an 
Appellate Court is not bound to interfere in appeal 
unless the exclusion of evidence has affected the 
merits of the case. 

A particular answer, after it is given by a witness, 
may be ruled out as irrelevant but no Court can say 
beforehand that the whole of the evidence to ba 
given by the witness is going to be irrelevant, and 
the Court's belief that the evidence is biassed is not 








a valid ground for refusing to record it. N Buaa. 
“CHAND v. MUSAJI 272 
O. XVI, rr. I9, 2I, O. XXVI, 

Y. 4. See COMMISSION - : 9 





OS,XVIII, rr. 5, G—Provisions about 
interpretations — Directory —Deposition interpreted by 
reader, Judge and Pleader not attending — Prosecution 
for perjury—Validity—Charge for perjury Exact 
words in deposition not uséd—Irregularity whether 
gi M dic Pgocedure Code (Act V of 1898), 
s. 537. * 

The provisions of O. XVIII, rr. 5 and 6 of the Civil 
Procedure Code are directory and mon-compliance 
with them does nob render the deposition inadmis.- 
Bible ab a subsequent trial of the deponent for 


perjury. 
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If the deposition has not been read over to the 
witness in the presence of the Presiding Judge, it 
does nob prove itself under section S0 of the Hvi- 
dence Act, but it may be proved in some other way, 
The Judge who recorded it can prove it or the 
acoused can admit it, section 91 of the Evidence Act 
merely excluding the oral contents of a deposition 
but nob making it inadmissible in evidence, : 

If a deposition has been interpreted by the Reader 
working in the same room as the Judge, even though 
the Judge and the Pleaders for the parties did not 
attend to the interpretation, there has been sufficient 
compliance for all purposes with the provisions 
of O. XVIII, r. b of the Civil Procedure Code and g 
deposition so interpreted proves itself under the 
provisions of section 80 of the Evidence Aot. 

The failure to enter in a charge for perjury under 
section 108 Indian Penal Code the actual words used 
in & deposition is at the most an irregularity cured 
by section 537 of the Code of the Criminal Procedure, 
Mi MIRABAX v. ExPEROR, “R OR. L J. 600 36 
O., XX, r. 12—8uit for recovery of 

imanoveable property—Finding by Appellate Court 

that plaintiff entitled to possession~ Remand for 
determination of mesne profits with direction to pass 
decree in favour of plaintiff, 

In cases falling within O, XX, r. 19, Civil Pro. 
cedure Code, the proper course for tho Appellate 
Court to take is not to remand the suit where it 
finds that a person is entitled to possession but to 
pass a preliminary decree so far as possession is 





- concerned and to direct an enquiry as to the masne 


profits in cases where the lower Court has not dealt 
with the question. IYI Susse GouNDAN v, KRtsHNA- 
MACHARI, 40 M. L, T. 217; 42 M. L. J, 372; 16 L. W, 
537; 19022) M. W.N, 269; 45 M. 449; (1922) A. I. R. 
(M.; 112 69 
-= - OV. XX, rr. I, 2—Morigage-decree— 

Adjustment out of Oourt—Adjustment notified by 

judgment-debtor— Court, duty of 

O. XXI, r. ,of the Civil Procedure Code, applies 
to a final decree in a mortgage suit and such a decree, 
like any other decree, is capable of adjustment out of 
Court, When, therefore, a judgment-debtor informs 
the ' ourt that the decree against him has been 
adjusted, the Court is bound, under O. XXI, r. 2:2) 
of the Civil Procedure Code, to issue notice to the 
decree-holder io show cause why the adjustment 
should not be regarded as certified. M LACHMAN- 
BINGH v, MARDANSINGH 
©. X Xl, Pa 2, (1). See EXECUTION oF 


78 
O. XXI, r. 2 (3)—Execution of decree 

—Payment, satisfaction or adjustment pleaded— 

Payment not certified—Duty of Court—Fraud, 

allegation of—Treatment of plea of payment as 

application for certifying’ payment—Praud—-Limita- 
tion Act (IX of 1908), s +8, application of. 

The provisions of clause (3. of r, 2 of O, XXI 
of the Civil Procedure Code are not to be rendered 
nugatory by the application of the general pro- 
visions of section 47 of the same Code. The clause 
is equally applicable where adjustment is set up 
by the judgment-debtor in answer to an application 
for execution. f 

The decree-holder is bound to certify an adjust. 
ment, and the judgment-debtor is also given a 





-- 
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right to.apply to the Court to certify an adjust- 
ment. If the adjustment be not certified, it is 
entirely the fault of ths judgment-debtor, and he 
does not deserve the- consideration of the Court 
if he fails to take the very ordinary precaution 
of seeing that payment or adjustment made by 
him is certified to the Court. 

An adjustment not certified according to law 
cannot be enquired into by a Courb even though 
fraud on the part of the decres-holder is alleged. 

It ia not for a Court of Justice to refuse to observe 
& provision of the law because hardship may result 
in consequence. The Court has merely to interpret 
and apply the law as laid down by the Legislature, 
and it would not be doing its duty if it acted 
otherwise. 

, It is, however, open to a, Court to oppose a fraud so 
far as it can do so within the law, and where an 
application for execution is opposed on the ground of 

ayment or satisfaction or adjustment, the Court may 
rightly treat the objection so taken as an application 
to the Court to certify the alleged payment or ad. 
justment provided that the objection betaken within 
the period of limitation allowed by law. 

In such a case, Where the Oourt decides to 
treat an objection to execution on the ground of 
payment, as an application for certifying the pay- 
ment, the judgment-debtor pleading fraud cannot 
extend the period of limitation under section +8 
of the Limitation Act, for that section applies only 
where the knowledge of arightis fraudulently kept 
away, and not to a case where a person is pre- 
vented by fraud from ewercising a right of which 
he is fully aware L B P., R. P.L. Cuerty v, Q Lon 
Pow, 11 L. B. R, 868 G24 


O. XXI, rr. 35 (2), 38—Escecution 
proceedings— Persons particularly concerned aware 
of such proceedings—Publicity, law as to, whether 
complied with. . 

Where persons particularly concerned in execution 
proceedings have been mado aware of those proceed- 
ings, and publicity thereof has thus been achieved, 
the provisions of the law contained in O XXI, rr. 
35 (2) and 86 of the Oivil Procedure Code, should 
be deemed to have been substantially complied with. 
L Jauuni LAL v. Paxan, 7 L. L. J, 663 H 


O. XXI, r. 36, application of, See 
di ADVERSE POSSESSION 91 


O. XXI, Fu 59 (2), (4).—Deceased 
ig partner, whether covered by sub-r, (2)—8Sub-r, (4 , 
meaning oj. 

The wording of sub-r. (2) of r.50 of O XXI, of 
the Civil Procedure Code is wide enough to cover 
the case of a deceased partner and under it leave 
can be given against his legal representative. 

Suber. (4) o£ r. 50, O. XXI, of the Civil Procedure 
Code was intended to make clear the implication of 
sub-r. (1), and it does not affeot the provisions of 
gub-r.2. Kb Jiveas LALLOOBHAI PATEL v, Baaevan- 
Das GORDHANDAS, 74 Bom. L R. 1087 627 
ees O I, Ya 58, applicability Set 

TGAGH DECREE FOR SALE 7 
fee O. XXI, We GG—Auction sale— Notifica- 
tion of mortgage—Austion-purchaser, whether estop- 
ped from questioning validity of mortgage, 
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Under O XXI, r, 68, of the Civil Procedure Code, 
if a mortgage-deed is notified, that notification is in 
no way conclusive as between tha deoree-holder or 
the purchaser on the one hand, and the holder of the 
encumbrance on the other, as to its validity, and 
where a sale is, not effected subject to a mortgage 
but the mortgage is simply notified at the time of the 
sale, the auction-purchaseris nob estopped from ques- 
tioning the validity of the mortgage. A ROSHAN LAL 
v. LALLU, 20 A. 1.3. 722; (1927) A. T. R. (A 1443 790 
O. XXI, rr. 668, 89, YO—Lxecution 
sale Proclamation — Place of sale, omission of —Place 
wall.known—Sale, setting aside  of—Substantial 
injury—Partnership suit—Sale for realising assets— 
Sale, setting aside of, on deposit--R. 89, object of. 
The omission of the place of sale in ihe sale 


Ladi 





proclamation, although a clear irregularity, would- 


not justify the setting aside of the sale, if the place 
of sale being well-known, no body is misled by the 
proclamation and no prejudice is caused to the 
applicant. 

O. XXI, r. 89 of the Civil Procedure Code provides 
modes of relieving judgment.debtors from the hard. 
ships to which they are exposed by Court sales in 
execution of decrees against them at great under- 
values, and is inapplicable to the case of sale ina 
partnership suit on behalf of all parties to the suit 
for the purpose Of realisation of the assets of the 
partnership. Wi Tunsaram Row v. RAMACHANDRA 
Row, 41 M, L, J. 465; 14 L, W. 5.6; (1921) M. W, N, 
738 916 


- 





O. XXI, r. 89, application under— 
Execution sale—Private sale by judgment-debtor 


before confirmation —Purchaser, application by, for. 


setting aside sale om deposit, whelher competent, 

A purchaser from a judgment-debtor of his 
immoveable property after itssale in execution of a 
decree and before the confirmation of the sale, is 
not entitled to make a deposit under O. KAT, r. 89, 
of the Code of Civil Procedure, and to apply to have 
the sale set aside. © SARADA  KRIPALALA v, 
HonzNDRA Kumar Das, 26 0. W. N. 149; 49 O, 454; 
(1922) A, T. R. (C.) 271 289 
- O. XXI, r. 89, application under—No 

specific prayer to set aside sale— Prayer to receive 

deposit —Prayer to withhold payment of money to 
decree-holder made but withdrawn on objection— 

Object of deposit — Deposit, whether conditional. 

An application under O. XXI, r, 89, withoub con. 
taining a specific prayer to set aside the sale, prayed 
that the deoretal amount may be received in deposit, 
but that it may not be paid to the decrae-holder 





pending disposal of an appeal, On the latter’b objection . 


the prayer as to withholding payment was with. 
drawn: 

Held, (1) that, though there was no specific prayer 
to set aside the sale yet that was clearly “he purpose 
of the deposits; 

(2) that, as the prayer regarding withholding 
payment to the decree-hqider was withdrawn by the 
judgment.debtor the deposit was valid and not con. 
ditional Pat BaxsHIVENIgA Narayan OJHA v. 
AWADH BIHARY SARAN - 6 
O. XXI, r. 90-—Ecvecution of decree 
— Previous application against one judgment-debtor 





dismissed—Subsequent application against all judg. 


ment-debtors, whether in continuation, 
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Where a previous application for execution has 
-been dismissed because of a successful application 
Made under O. XXI, r. 90 of the Civil Procedure 
Code a subsequent application for execution is an 
application in continuation of the previous applica- 
tion. But where an application has been made 
against one of several judgment-debtors and has been 
dismissed for this reason, a subsequent application 
made against .all the judgment-debtors cannot be 
treated as an application in continuation of the 
previous application, Pat Kaman Narn SINGH v, 
;KEsmo Prasap Sinan, 1 Par, 701; (1922) A. I. R. 
(Pat, 310 638 
O. XXI, r. 92— E«ecution. sale, applica- 

tion to set aside—-Notice of application, when to be 

given—Time for giving notice not limited. 

It is not necessary that the notice required by r. 

92, O. XXI, Civil Procedure Code, to be given of an 
-application to set aside an execution sale, should be 
served on all the parties affected by the sale within 
thirty days of the date of the sale. The rule pres- 
oribes no limitation for giving such notice. Once 
.noficeis given to allthe parties affected by a sale, 
the Court has authority to proeeed to decide the 
„application on its merits, OQ ABDUR RAHMAN v, 
HAR Narayan, 9 O. L. J. 211; 4 U. P. L. R. (J, 0.1 72; 
(1922) A. I. R, (J, O.) 129 238 
. Q. XXI, ra 98, 99, I OD, IOI, 
1O3—Dispossession by decree-holder or auction- 
purchaser— Application complaining of such dispos- 
8ession—-Dismissal of application for default —Swit 
to establish right to present possession —Limatation 

Act (IX of 1908), Sch, I, Art, LIA, applicability 

of. 

In oases coming under O. XXI, rr, 98,99 or 101 of 
the Code of Civil Procedure an order to be conclusive 
under r, 103 must be an order passed after inves. 
tigation, 

. Where, therefore, an application under r. 100 com- 
plaining of dispossession by a decree-holder or 
Auoiion-purchaser is dismissed for default without 
‘holding some sort of investigation, as expressly laid 
down. by sub-rale (2) of r 10) and r, t0 , the special 
‘rule of limitation contained in Art. ':À of the frst 
Schedule to the Limitation Act has no application 
aud a suit to recover possession on establishment of 
title instituted more than one year after the date 
‘of the order of dismissal for default is not barred by 
limitation © Nizopr Boronr Dasst v. MONINDRA 
-NARAYAN OHANDRA, 25 O. L. J, 627; 260. W.N, 8. | 
(1922) A. I. R. C.) 229 524 
ji " -O. KAT, Ya J00. 

Son, 1; Arts, 166, 18: 
: DO XXI re. 100, ‘application under— 

Person in joint possession with judg ment-debtor 

A claimant who has an interest in land of which 
-possessioiP has been delivered in execution of a 

deoree, either as a member of a family or otherwise, 
„and who is affected by the delivery of possession, can 
claim to be in possession on his own account within 
the meaning of O. XXl,r. 100 of the Civil Pro. 
.cedure Code, and i$enfitled to maintain an applica- 
tion under the rule and claim to be in joint posses. 
Bion of the property with the a&uction-purchaser. 
.M Miss A. K Sincav BAMPRASAS 17 
— 3, XXI, r. LOS—Suit for possession 
by decree-holder— Limitation, 











See LIMITATION Act, 
349 
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A snit for possession by the decrce-holder under 
O. XXI,r. 108, Civil Procedure Code, is governed 
by Art, l!A of the Limitation Act. A BHIRHARI 
Dass v, ABDULLAH, 20 A. L, J. 578; 44 A. 6 07; (1922) 
A. I. R. (å. «08 : 241 
O. XXil, rr. 3, 10—Preliminary decree 

in mortgage-sutt — Death. of decree-holder— Applica- 

tion to bring representative on record—Limitation 

—'" Right to sue," meaning of. 

Where after obtaining a preliminary decree in a 
Mortgage-suit, the plaintiff dies, an application to 
bring his legal representatiyes on to the record 
must bs made within the period prescribed by sub. 
r. (1) of r. 8 of O XXII of the Civil Procedure 
Code, otherwise the suit will abate under sub.r. (2) 
of that rule. Such a case does not fall within 
the purview of r. 10 of that Order, 

The right to sue mentioned in sub-r, (1) in. 
cludes the right to proceed with the suit until the 
latter terminates, and, in a mortgage-suit the right 
to sue includes the right to obtain afinal decree after 
the passing of a preliminary decree. Wi Daxosu 
SUBBARAYUDU v. Musti HAxADAsU, 15 L. W.309; 42M, 
L. J. 801; 80 M. L. T. 202; 1:922) M. W.N. 376 '942 
O. XXII, r. &—Joint contract-—Appeal 

Death of respondent - Abatement. 

A contract entered into by one or more promisors 
can be enforced as against all or any of them 

Therefore, where one of several promisors who are 
respondents in an appeal dies and his legal repre. 
sentatives are not brought on the record,.the appeal 
does not abate as a whole: the right to prosecute it 
survivesas against the surviving respondents L 
Fira GURDAS Rau-Kotu Ram v, BHAGWAN Das 
(1922) A, I. R, (t, 182 I5 
O. X Xll, r. 4 (1)—~Preliminary decree 

Death of defendant—Representative not brought 

on record—Abatement of sutt—Locus standi of 

hews to apply for final decree, 

A preliminary decree does not put an end toa 
suit which remains pending till the final deoree. 

Therefore where after the passing of a preliminary 
deoree the defendant dies and no applieation is made 
under O. XXI, r 4(:) of the Civil Procedure Codefor 
the substitution of his legal representatives within 
the period of limitation following his death, the saik 
abates and his heirs have no locus atandi to apply 
for a final decree, A Jacag Nara v. RAM KARAN 














Sınan, -0 A. L J, 5:05; 4 U. P. L. R. (AJ 182; 922) 
ALR A 396 l 
O. XXII, rr. 4 (1), Il. Ses ABATE- 

MENT OF APPEAL 134 


Ja XXIII, r. 3—Compromise decree — 
Court competent to grant relief agreed to by partied 
—‘So far as it relates to the suit," meaning of ~ 
Decree. compromise, interpretation of. 

In a decree passed on the basis of a compromise 
there is nothing whatso@ver in the terms of O XXIII, 
r 3,'ivil Procedure Jode, to prevent a Oourt from 
grauting a relief to a defendant which can be put in 
execution, so long as that relief has been agreed to by 





- the parties and is one of the lawful considerations on 


which the compromise is based. 
The phrase “so far as it relates to the suit”, as used 
in. O. XXIII, r. 3, ! ivil Procedure ‘.ode, does not mean 


" that in a compromise decree Only such reliafs can be 


granted as the Court might*have granted on the trial 
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of a suit. All conditions which are considerations 
for the compromise are conditions relating to the 
suit and as such should be embodied in the decree. 
In order to interpret a compromise which has been 
embodied in a decree, it should be read as a whole. 
In a suit for pre-emption in respect of a 2-annas 
share ina village, a decree was passed in terms of a 
compromise according to which the  pleintiff's 
suit in respect of i-anna share was dismissed 
and the defendant was held entitled to receive 
possession of l-anna share immediately after the 
termination of the lease under which the plaintiff 
was holding the village. It was contended that 
the suit being a simple pre-emption suit the de. 
fendantcould not be given a decree for possession 
and that it should be construed as merely declaratory 
of his rights : 
Held, that it was not merely a declaratory decree 
but one forpossession and that the defendant was 
entitled on the expiry of. the lease to apply for 
delivery of possession in execution of the decree 
under section 47, Civil Procedure Code, and that a 
separate suit for possession would not lie O 
BISHESMAR SINGH v. MOHAMMAD Yasin ALI KHAN, 25 
O. 0. 64,9 0. L. J. 27; 4 942 A.I R. J.O. :60 232 


Q. XXII, Ta 3, Sch. ii paras. 

20, 2l—Arbitration without intervention of Court 

— Award, application to fiile—Compromise modifying 

award Court, power of, to pass decree in terms of 

compromise - Appeal, 

Where after an application under paragraph 20 
of Schedule If to the Civil Procedure vode, for 
filing an award made without the intervention of 
the Court has been made,the parties enter into 
& compromise, the eifect of which is to modify 
the award, it is nob illegal or ultra vires for the Court 
to pass a decree in terms of the award as modified by 
the compromise, 

Except in so far as such a decree is in excess of, or 
notin accordance with, the moditied award, an appeal 
against the decree is not competent. O FAZAL 
AHMAD V. ANAYAT AHMAD, 90 L, d, «19; (19.2, A. f. 
R. J. 0.) 189; - O v. 218 2 
U— On XXV, a S.-Suit for dissolution of 

partnership, for accounts and for recovery of plaintiff's 

stridhan property, if suit Jor payment of money. 

A suit for dissolution of partnership, for accoants 
and for recovery of the plaintiff's stridhun property 
is not a suit for payment of money within the pro- 
visions of O XXV, xv. dof the Code of -ivil Pro- 
cedure © AMULYA SUNDARI DassyA v. SYAMA 
SUNDAR SAHA 607 


O. XXV l—Commissions for valuation of 
things—Proceaure. 

When the report of a ommissioner appointed 
to make a valuation of anything under O. XXVI 
of the Civil Procedure Code is objected to, the 
Court should htar the objections in open Court and 
decide, with the aid of such evidence as it may 
take, whether the valuation should be varied and, if 
go, in what direction. 

The filing of objections toa report is no ground 
for appointing avother Commissioner and in all 
oases where a second oOmmissioner 18 appointed 
to do the same work, jhe reasons for adopting such 
& course must be recorded in writing to enable the 
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Appellate Court to see whether the judicial discretion 
has been properly exercised. ; 

There may be cases in which the Commissioner 
may have so misconceived his duties as to render 
his report and valuation useless for a decision, 
In such cases a new Commissioner may be appointed, 
But this would mean that the old report and 
valuation were superseded. The Court has no 
power, after the issue of & second Commission, 
to still treat the report and valuation obtained 
under the first as available data on which, if it 
was so minded, it might base its decisien. 
KUTHIRAVATTATH KONGASSELI MOESHATH THOTTAMMA 
v. SUBRAMANIYAN, 14 L. W. 620; 1921) M. W. N. 843i 
45M. 19; 1922) LLR M - 275 469 
0. XXX, re I, O. XXXII, ia 7—8wit 

against firm—Minor member—Arbitration~-Sanction 

of Court. 

Where a suit is brought against a firm the mere 
fact that one of the members of the firm. is a minor 
would nob bring the suit within the purview of O, 
XXXII of the Civil Procedure ode The sanction of 
the \‘ourt, therefore, is not required when such a suit 
is referred to arbitration to validate the reference, 
L. Sugua Nanp v. Benar: RAM-ISHAR Das 750 


—— O. XXXII, rs 7. See GUARDIANS AND 
Warps Act, 1590, s. 29 997 


O. XL, r- ]|-—Receiver, application for 
appointment of—Procedure- Estate tn possession of 
Muhammadan widow —Recetver, appointment of, 
whether justified—Refusal to appoint Recetver, 
whether bars subsequent application for appoint. 
ment 
In dealing withan applivation for the appoint. 

ment of a Receiver, the Court should examine the 

grounds given for such appointment, and take the 
pleadings of both parties on the application, and 
then dispose of it according to law, as laid down in 

O XL, r. 1, of the Civil Procedure Code The appli- 

cation should not be dismissed summarily, 

.here is nothing in the law, as laid down in O. 
XL, r. 1, of the Civil Procedure Code, which pro. 
hibits a Court from appointing a Receiver ina case 
under Muhammadan Law in which a widow or her 
heirs chim to remain in possession of the estate of 
her husband until her dower has been paid and the 
accounts have been settled, provided there are good 
grounds within the scope of the section for a Receiver 
being appointed. 

The mere fact that a Receiver had not been pre- 
viously appointed is not in itself a sufficient ground : 
for refusing to appoint one at the later stage of a 
case. N ZAHROS SYED ALI v. AHMAD Syzp 502 
O. Xy r. I —Receiver, appointment of— 

Applicant’s duty to convince Court of prima facie 

case. 

In cases where an application is madffor the ap. 
pointment of a teceiver, the applicant should at 
least present a prima facte case and convince the 
Court that there is a fair ghance of his succeeding in 
the suit. Fat Banwart Lan v, Mott Lan, 8 P.L. 
T 466; 11922) A, I.E. Par," agb - 656 
O. XL, ra l-—Receiver, appointmant of 

— Vesting of property, when takes place. 

The mere appointment of a Receiver under O. XL, 
yr. i (a) of the COivil Procedure Code, does not 
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immediately vest the property in him. Itis only 
when the provisions of clauses (b), (c) and (d) of 
the rule have been complied with, that the property 
vesta him, M RAMKRISHNA v. GANPATI 432 


O.XLI, r. IO (2) —Security for respond- 





ents costs—Failuse to furnish security within time. 


allowed, effect of —Appellant's whereabouts unknown, 

whether sufficient reason for emtending time. 

Where an appellant fails to furnish security for 
the costs of the respondent within the time allowed, 
his appealis liable to be dismissed. 

The fact that the delay in furnishing security is 
due to the whereabouts of the appellant being 
unknown, is not a sufficient reason for not following 
0. XLI, r. 10 (2), of the Civil Procedure Code, 
L Parma Nanp v. Ram PARKASH, 2 L.L.J. 391 





O. XLI, Wa [I9 —Appeal dismissed for 
defauli— Re-admiasion—Suficient cause—Cownsel 
engaged in other Court. 

It is the duty of Counsel to see that their clients 
are properly represented when their cases are called 
on for hearing If a Counsel is unable to appear 
himself he should arrange for- another to take his 
brief for him when the case is called on for hearing. 
Courts cannot be expected to await the conveni- 
ence of Counsel, 

An appeal was dismissed in default, and upon 
an application for ity re-admission on the ground 
that when the appeal was called on for hearing 
Counsel for the appellant was engaged in arguing 
& case before another Court at the time and had 
gent word to the Reader of the Court asking to be 
allowed ten minutes’ time: 

Held, that this was not a sufficient cause within the 
meaning of r. 19 of 0. XLI ofthe Civil Procedure 
Code for re-admitting the appeal. L Sam ALI v. 
OHIRAGH ALI 785 


. O. XLI, r. 23, O. XLII, r. I (4) 
—Remand, order of—Appeal, when lies — Appeal, 
Second, when competent —Punjab Courts Act (VI of 
1918), ss. 41, 42. 

An appeal from an order of an Appellate Conrt 
. remanding a case under O. XLI, r. 28, Civil Pro. 
, cedure Code, lies in all cases except those in which 
absolutely no right of second appeal against an 
appellate decree is given in the body of the Code or 
by any other law. 

In order to determine whether an order of remand 
is appealable or not, the test is, suppose, the Court 
instead of making an order of remand passed a 
decree on the strength of the adjudication .con- 
Blituting the order of remand, woald there be a 
second appeal from that decree? If a second appeal 
would lie from the decree, then the order ot remand 
is appeal@ble, otherwise not. 

Per Martineau, J —The competency of a second 
appeal is not dependent on the question whether 
the decision of the lower Appellate Court is based 
on & finding of fact or oif a finding of law, for even 
when the decisione ise based on a finding of fact a 
' gacond appeal will tio on one of the grounds men- 
' tioned in section 4 (l! (b) and (c) of the Punjab 
Courts Act. Whether or not a «second appeal lies 
depends on the nature and value of the suit, a 
second appeal being barred by section 42 (2) only 
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ina suit of the nature cognizable by a Court of 
Small Causes where the amount or value of the 
subject-matter of the suit does not exceed Bs, 500, 
Section 42 (1) merely restricts the grounds on which 
& second appeal can be entertained to those men. 
tioned in section 41. L. Umer v. SHAH MOHAMMAD, 
4 L. L, J. 859; 8 L. 218; (1922) A. I. R. (Lo 178 849 
O. XLI, ra 25—Remand—— Reconsidera- 
tion of law competent, 

In the case of a remand under O. XLI, r. 25, 
Civil Procedure Code, it is open to an Appellate 
Court to re-consider the view of the law on which the 
remand was based. QO SHYAM Narain v. JADUNATH 
Sines, 260 0.41 (1922) A. I. B (J. 0) 118 242 
O. XLI, ra 27—Hvidence, admission of, 

in appeal — Jurisdiction, 

The power of a Court to admit evidence in appeal 
is restricted and can be exercised only under the 
pO Ond of r, 27 of O. XLI of the Civil Procedure 

ode, 

if an Appellate Court allows fresh evidence to bo 
taken on behalf of a party, ib musbalso allow tho 
other party an opportunity to produce such evidence 
as they think fit to rebut the additional evidence 
oe C Herpay KRISHNA PAL v, RAJANI KANTA 

AB 











0, XLI, r. 27, O. XLVII, r. I— 
Admission of evidence at appellate stage—Insufficient 
ground —Proper remedy. 

The fact that the plaintiff ina caso was unaware 
of certain important documents during the hearing 
of the case is no sufficient greund for their admission 
in evidence at the appellate stage under O. XLI, r, 
27, Civil Procedure Oode. The plaintiff's proper 
remedy is by an application for a review under 0), 
XLVII,r.1. C MANMOHINI Desi v. Ram KISHORE 





34 
O. XLI, r. 31—Judgment of Appellate 

Court affirming that of Trial Court —Short form of 

judgment, if contrary to law. 

Whether or not a jadgment of an Appellate Court 
is in accordance with the provisions of O XLI, r. 31. 
of the Civil Procedure Code depends upon the facts 
and circumstances of each case. There is, firstly, 
that difference which exists between cases of affirm. 
ance of judgments and cases of reversal of judg. 
ments of the First Court. Then there isto be con- 
sidered the nature of the judgment affirmed, its 
fullness and acenracy and so forth 

Whore the First Court has fully discussed in itg 
judgment all the matters which were placed before 
it, the Appellate Court's judgment affirming that of 
the First Courtis not contrary to lew, because it ig 
given in a short form and is unaccompanied by 
reasons. © MonmaxMan Hossatn  OHAUDHARY 4, 
HABIA KHATUN 


O. X LIII, °P. I (u).* See Cryin, Pro- 
CEDURE Cops, 1808, O. VII, x 1 04 
Sch. I. ADD. E, Form 29. See 
EXECUTION SALE 5 
Sch. H, paras. 18, 22—Arbitration 

— Subsequent institution of sut about same subject. 

matter—Arbitration, swpersession of, 

The institution of a suit has not ipso facto 
the effect of superseding a previous reference to arbit- 
ration dealing with the sathe subject-matter, bub if 
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after the institution of the suit neither party applies 
for a. stay of the hearing of the suit under para. 
graph :8 of Schedule II, Civil Procedure Code, either 
at the time of the settlement of issues or before it, 
the effect of:such a-failure is to supersede the arbi. 
tration: for .good.and any decision which might be 
arrived .at in that suit would be binding on the 
parties as if no reference to arbitration ‘had been 
made prior to the.suit, 


Where. no.application for stay of the suit is made 
within limitation, the effecb of the institution of the 
suit and -its decision would be to supersede the 


-arbitration and render any award made therein after 


the institution of the suit unenforceable. 

A private reference to arbitration of a subject 
of dispute does not prevent cither party from filing 
a suit in .a Court of Law in respect of the same 
matter, for the effect of paragraph 22, Schedule II, 
Civil Procedure Code, is to remove the bar which 
existed. to. the institution of such a suit O ZAINAB v. 
BunENA,.25 O. 0. 68; (1922) A, I R, (J. 0.) 168 235 


Commission—<Application by defendant asking 
for commission to examine himself—Discretion of 
Court—Appellate Court, interference by — Civil Pro- 
cedure’ Code (Act V of 1908), O. XVI, rr. 19, 21, 
OQ. XXVI, 7. 4, 


Rules 19 and 21 of O. XVI of the Code of 
Civil Procedure have no application to a case where 


a party toa suit desires to giye evidence of his 


own .motion in his own favour. A case of this 
description-is goyerned by O. XXVI, r. 4 of the 


Gode. 


-In cases under O. XXVI, r. 4 of the Code of Civil 
Procedure a distinction must be observed between 


‘an application by a plaintiff asking fora commis- 


sion io examine himself andan application by a 
defendant asking fora commission to examine him- 
golf. "Where an application is made by a defendant 
who lawfully-resides out of the jurisdiction of the 
Court, according to the ordinary course of his life 
and-business, the Court will not regard the case with 


‘-the-same strictness as the case of the plaintiff who 


* 


.has instituted his suit in a forum of his choice 


though he resides beyond the jurisdiction of such 


* Court. 


. A Court of Appeal should exercise great caution 


-hen invited to interfere with an order of the Trial 


Court- made with jurisdiction in the exercise of its 


- discretion as to the granting of & commission. Bach 


: menia for his 
-be.retained. by the plÉintiff irrespective of the result 


case must depend upon its own oircumstances and 


‘no rule as to the exercise of that disoretion can -be 


laid-down. 

-In this ease the suit was instituted in the Burdwan 
Court -and .tho defendant -fesided in the Rajshahye 
District; the lower Court refused the application 
of the defendant to be examined on commission, 
This order was set aside by the High Court, 


nd. the defendant was allowed tobe examined on 
. commission in ‘aloutta on payment of Rs. 1,000 


as costs to enable the plaintiff to make arrange- 
cross-examination, the sum to 


of the suit. .C Sarar. Xumar Ray v. RAM OHANDRA 
OnaTrERJEX, 88 O, L, J, 78; (1922) A L Ra (0.) 42 Q 
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Compantes—Contract entered into on behalf of 
Company before tncorporation—Company, ratification 
by—New contract. . 

A contract entered into by the promoters of a 
Company prior to its incorporation, is not - binding 
on the Company; nor can a Company ratify or 
adopt such a contrach: it may enter into a new 
contract embodying the terms of that contract or 
adopting ib. 

The mere affixing of a copy of an agreement to the 
Articles of Association is not equivalent to effecting 
a new contract by the Company and would not estop 
the Official Liquidator from objecting to a claim on 
behalf of the persons with whom that contract was 
entered into. La SURRENDRO AND Company v. LIQUI- 
DATOR, PUNJAB TANNERY Co. LTD. 787 
Companies Act (VI of 1882), s. 163. 

See Companies AOT VILor 193,s5.284 732 
Companies (Act VII of.1913), s. 234 

—Oompanies Act (VI of 1382), s, 163—Winding- 

up commenced under old Act. — Appeal — Notice, 

Under section 28i of the Companies Aot, 1918, 
where proceedings for the winding-up of & Com. 
pany have commenced before the commencement 
of the said Aot, all subsequent proceedings conneoted 
with such winding-up, continue to be governed in 
all respects by the provisions of the Companies Act 
of 1832. Therefore where an appeal arises oub of . 
Buch proceedings notice of appeal must be served 
in accordance with the provisions of section 16) of 
the Companies Act of 1882. L Hem RAJ v. BHANT 
SINGH, VAKIL, LIQUIDATOR THE PUNJAB TERRE, 92 


LTD. 
Composition deed, setting aside op —Position 
of parties, 

When a compromise-deed is seb aside, the parties 
are remitted to their original rights as they stood 
before the compromise. RAJARAJESWARA SETHU- 
PATHI AvERGAL v, KUPPUSAMI IYER, 4i M. L, J, 474; 
(1921) M. W. N. 722 -352 


Confession by co.accused, value of— 

Co-accused not intending to implicate himself. 

A confession made by one of several accused per- 
sons by which he does not intend to implicate him- 
self, although he actually does so, may be taken into 
account as against the accused making the con- 
fession, but should not ba taken into acconnt as 
against his co-accused. L Hayat v. EMPEROR, + L. L, 
J, 41; 28 OR, L J 561, (1922, A. I, R. AL.) 119 401 
of co-accused. 

À confession made by & co-accused after the whole 
of the prosecution evidence has been recorded can 
be used as evidence against the person making ib, 
but cannot be used as against his co-acou5ed either 
as evidence in itself or as corroboration of the 
testimony of an ‘accomplice. “Ju Narain Das v. 
EMPEROR, 4 L. la J. 01; 8 L, 144; 9 P, W. R. 1922 On; 
23 Cr. L. J. 513; (1922) A. I. R. .L.) 1199 I *3 


Construction of Statutes -Cours to 
follow long estublished decisions. 

Whore an Act of Parliatnent has received a judicial 
construction, putting a certain meaning. on -ita words, 
and the Legislature in a stbsequenb Act in pari 
miteria uses the same words, there is a presumption 
that the Legislature used these words intending to 
express the meaning which it knew had been pub 
upon thesame words before, and. nulesa there is some- 
thing to rebut that presumption, the Act should ba 
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so construed even if they were such that they might 
originally have been construed otherwise. © ISHAN 
OHANDRA BAKSHI v. SEPATULLA Sixpar, 85 C. L, J. 
86; 26 C. W. N. 703 219 
Contingent contract—Contract to sell 

baiance of goods, after satisfying certain other 

demands, tf void for wncertainty—Damages, ascer- 

tainment of-—Contract Act (IX of 1872), s. 73. 

Where a person agrees to sell the balance of cer. 
tain goods in stock after satisfying the demands of 
certain other persons, but on account of a rise in the 
price of goods neither sells. the goods to the buyer 
nor to those other persons within the time specified, 
the contract is not void for uncertainty but is a 
contingent contract enforceable in the ordinary 
manner and damages for its breach oan ba ascer. 
tained in the usual manner. WN KaNcuEDILAL v. 
Moriram, (1922) A I. R, (N.) 192 
Cóntract—EFarnest money—Question of fact 

: Appeal, second. 

The question as to what is and what is not earnest 
money turns on the construction of the document 
which contains the contract, bub where there is no 
written contract, the question must be decided 
according to the evidence on the record, and becomes 
a question of fact and a decision on that question 
cannot be disturbed in appeal A Mappa Das v, 
Gowan Das, 20 A. L. J. 742; 4 U. P, L. R. (A) 208; 
(1922) A, I R. (A ) 478 
Contract Act (IX of 1872), ss. il, 

1 2 —Unsoundness of mind—Presumption in favour 

.of saniiy-—Temporary aberrations of intellect 

Burden of proving insanity, 

In all transactions thera is a presumption in 
favour of sanity of the contracting parties, and the 
test of soundness of mind is, that a person entering 
into a transaction, is capable of understanding the 
business, and of forming a rational judgment as to 
its effect upon his interests, Where, therefore, in a 
suit challenging tbe validity of certain deeds, the 
plaintiff relies on unsoundness of mind, he must 
establish it sufficiently to satisfy this test Mere 
weakness of mind is not sufficient, noris ib neces. 
sary to prove utter mental darkness or congenital 
idiocy. 

Mis‘aking one person for another, dusting the 
wall, drinking tea from tea pot and mistaking 
grapes for pieces of stone indicate only temporary 
“ebarrations of intellect" or temporary “insane 
delusions” and when occurring in isolated oases, 
few and far between, would not necessarily indicate 
that the person subject to them was incapable of 
managing his affairs. Pat Monammap YAKUB v. 
ABDUL QUDDUS 


of. 
The me fact that a person at the time of entering 


into a contract is indebted to the other party would 

not by itself be sufficient to establish undue 

influence. N MAHADEO y KISANGAL, 11922) A. L R. 
59 


(N.) 219 
S. 1G6—Undue influence, proof of, requisites 
of —Sutt to set aside gift for undue influence ~Cause 
of action. 
A personis said to bain a p$sibion to exercise 
undue influence over another, when the former ig 
ina position to dominate the latter's will If when 
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S. 16 —Undue influence ~Indebtedness, effect 
' gestion only applies where a promisce agrees to 
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in such a position of dominance he usesit to obtain 
an unfair advantage over the person dominated, the 
transaction brought about by such use is vyoidable 
by the latter. 

The expression ‘undue influence’ cannot be prop- 
erly used unless either (1) confidence has been 
reposed on the person charged, as where the latter 
is a solicitor, trustee, guardian, etc, or (2) unless 
the influence of the man exeroising it is such that 
the person influenced staudsiu some sort of reg- 
pect, awe or fear of him. 

Where alegacy bequeathed by a Will or a gift inter 
vivos is sought to be set aside on the ground of undue 
influence, it is not sufficient to prove that the legatee 
was in a position to exercise influence, but it muss also 
be proved that the intluence was unduly exercised, the 
burden of proving this latter circumstance being on 
the party attacking the legacy. 

Courts do not look with favour on attempts to 
attack bequest on the ground of undue influence. 
Ni RAJARAJESWARA SETHUPATHI AVERGAL v, Kop. 
PUSAMIIYER, 41 M, L. J. 474; (1921) M, W. N. 722 

2 


S. 23—Mortyage—Consideration—-Promisa 
to abandon prosecution of non-compoundable criminal 
case, 

Where the consideration of a mortgage-bond ia 
anagreement on the part of the mortgagee to aban- 
don the prosecution of the mortgagor in anon- 
compoundable criminal case the bond is void, even if 
part of the consideration cf the bond was good in 
law. C KARUNA KRISHNA v. RAKHALDAS 7421 

S. Z3, operation of, See QOVERNMENT 

SERVANT 4 
S. 25 (3) —Bond executed by Hindu father 

in lieu of time-barred debt—Contract, validity of ~ 

Sons, liability of, on death of father. 

16 is within the competency of a Hindu father to 
execute a bond in lieu of a time-barred debt, and the 
bond amounts to a valid contract against him, under 
section 26 (3) of the Contract Act; on his death 
therefore, his sons are liable to pay the money which 
he was bound to pay. A Ram KISHAN RAI v, OHHEDI 
ro 20 A. L. J, 677; 44 A, 628; (1922) A. I, R. (A) 











S. G3-Acceptunce of smaller sum iud 
amount due—Discharge—Presumption— Question of 
fact, 

Where 2 plaintiff ngrasa to acsept a smaller sum 
in fall payment of the amount due to him, it is 
not open tohim to go bshind that admission and 
claim the recovery of the balance. (On the other 
hand, if he does not agree to accept that amount in 
full satisfastion of his claim, he cannot claim the 
banefit of seotion 63 of the Contract Act, for that 





remit wholly or in part the performance of a promise 
miade to him or nocepis Instead of ib any satisfaction 
which he thinks fit. 

Where a debtor sends to his creditor a cheque 
for a smaller amount than what he owes, the 
mere retention and encashment of the chaque by 
the creditor, who at the same time refuses to 
receive the amount in full discharge of the pay- 
ment of the debt, does not raise any conclusive 
presumption that he had afeepted the cheque as 
a conditional offer by the dfbtor, 
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A finding that a plaintiff did not really agree to 
accept a smaller sum in full discharge of his debt 
a question of fact A Baspzo BAM  SARUP v, 


DiLsUEHRAI Sawar RAM, 20 A. L. J, 717; (1922) A.L 
283 


R, (À.) 461 
SS. G3; 73—Sale of goods —Euwiension of 
itme—Breach— Damages, measure of. 

Section 68 ofthe Contract Act does not entitle a 
promisee for his own purposes and without the con- 
sent ofthe promisor to extend thetime for the 
performance of the contract to his own advantage. 
There must be an agreement or mutual understanding 
to waive. 

The measure of damages in a case of non-delivery 
of goods contracted to be sold is the sum by which 
. the contract price falls short of the price at which 
the purchaser might have obtained goods of like 
quality at the time when the goods should have been 
delivered, ka Asmat ULLAH v. BIHARI Lan & ors 


ss. G9, 70-—Sale of dar-patni in eaecu- 
tion of decree for arrears of rent against some only 
of dar-patnidars—~Sale set aside by deposit of decretal 
amount by co-sharer—UÜoniribution, suit for. 

The plaintiff and the defendants were co-sharers in 
a dar-patni which had been sold by the patnidar in 
execution of a decree obtained in a suit for arrears 
of rent in which the plaintiff had not been made a 
party. The plaintiff had the sale set aside by deposit- 
ing the deeretal amount together with the statutory 
compensation due to the auction-purchaser. In a 
sult by the plaintiff for contribution against the 
defendants: 

Held, that the suit was maintainable under section 
£O of the Contract Act, and not under section 69, 
and the defendants were liable to contribute in 
respect of the amount due under the decree as also 
towards the statutory compensation, © KANGAL 
OHANDRA Pan v, Gopinara Par, 240, W. N. 1668 














04. 
S, 73. See CONTINGENT contract 720 
S. 73. See INTEREST . 678 
S. 7d. See INTEREST 497 





S, 74—Penalty, nature of—Dumages for 
breach of contract stated in agreement—Damages, 
award of, E 
A penalty clause in a contract providing for the 

payment of a fixed sum of money by the person 

committing a breach of the same should not be 
looked upon as a mere brutum fulmen,an agreement 
that neither party had any intention of enforcing at 
all to any extent The object of such a clause is to 
fix a maximum for damages which would be cifficult 
to estimate in money. - Therefore, even if a Court is 
not disposed to enforce such a clause this would not 
deprive the aggrieved party of his right to damages 

that he has actually suffered. N BALAN v, 

SUKAMIYA 05 

S, 78—Contract to purchase ascertained 
goods-——Delivery postponed by agreement— Property 
in goods, when passes-~Suit to recover price of goods, 
maintainability of. 

When a purchaser of goods agrees to take the 
goods as ascertained, but at his request delivery is 
postponed, the property ig the goods passes to the 
purchaser, under section 78 of the Contract Aot, as 








soon as the proposal for sale is accepted, and a suit to - 


INDIAN OASES, ` 
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recover the price of goods is maintainable. f A 
DwarkA DAS-AJODHYA Prasan v, RAM RATAN, 20 A. 
L. J. 079; (1922) A, I. R. (A.» 458 |. 239 
S. 78 —Sale—BSpecific or. ascertained goods 
—Seller and buyer, position of. : 

Where specific goods are sold &nd agreed to be 
delivered wholesale aba certain rate, it is for the 
buyer to get the goods weighed and delivered to him 
and the latter cannot by delay in weighing the goods 
prevent the transfer of the ownership to him, 

The sale of an entire heap of bark stored in a ' 
godown approximately of a certain weight, is, prac- 
tically, a sale of specific or ascertained goods 
within the meaning of section 78 of the Contract Act, 
and the seller is entitled to claim the price, lesa: 
earnest-money, if any, already paid therefor. O 
Annan v. DUBAR, 90, L. J. 880; 40. P, L. R, (J. 0.) 
95 S69 


———— Ch. IX, S, 15 I.—Hotel-keeper and guest 
—Hotel-keeper, liabilities of, by what law regulated 
—Theft of property of guest~Hotel-keeper, liability > 





of. 

The liabilities of a hotel-keeper in India to his 
guests are regulated by the Contract Act, and nof 
by the Common Law of England in force against inn- 
keepers, and in the absence of any specific agreement 
in a given case, the rules in Oh. IX of the Contract 
Act are applicable. 

It is the duty of a hotel-keeper to keep his 
premises in such a condition of safety as would 
reasonably prevent theft and take such care of the 
property of his guests as a man of ordinary prudence ` 
would, under the circumstances, take of his own 
goods, Where he fails in such & duty, he is, 
in case of a theft of the property of a guest, liable 
for its value. A Jaw AND Bow v. Cameron, 20 A, L. J, 
728; (1922) A, I. R.A.) 411; 4U. P, D. R, (AJ) 70 


67 
S. U7B-—Documents of title~—Railway Re- 
ceipts, negotiability of- Transfer of Property Act 

(IV of 1882), s 137, scope of. A 

Railway Receipta are “Mercantile Documents of 
Title to Goods” within the meaning of section 178 of 
the Contract Act, but they are not by law negoti.- 
able: in order to give them the attribute of negoti- 
ability, ib must be established by the custom of’ 
merchants that they are treated as negotiable in the 
particular trade and at the particular place where 
the claim to negotiability is advanced. From the 
mers fact that they have acquired the attribute of 
negotiability in one City in a particular trade, it 
does not follow thatthey areinvested with that 
attribute inanother City in analtogether different 
trade. 

Section 187 of the Tranafer of Property Agt merely 
deals with the manner in which the documents to 
which it relates can be transferred, but it does not 
affect the result of the transfer when made. In 
order that such s transfer, should, in the case of 
Railway Heceipts, have the effect of transferring 
the ownership of the goods, it must be established 
that they are negotiable. They are not negotiable 
by law, nor are they rendered negotiable by section 
147 of the Transfer of Property Act, B ARUNA. 
CHALAM CuEetry v, Po Ko YAN, 11 L.. B, R. 841 
694 - 
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: S. 238 —Principal and agent—Fraud or 
misappropriation by agent — Liability of principal— 
Fraud need not be for principal's benefit. 

A principal is liable for the fraud of his agent 
acting within the scope of his authority, whether 
the fraud is committed for the benefit of the princi- 
pal or for the benefit of the agent. This is in 
accordance with the law as enacted in section 233 
of the Indian Contract Aot, There is nothing in 
that section to show that, in order to render the 
principal liable, the fraud must be committed for 
‘the benefit of the principal: 

Defendants Nos. 2 to 4 who were manjhis or boat. 
"men, as agents of defendant No. 1, the owner of the 
boat, entered into a contract with the plaintiff to 
carry his goods from one place to another. The 
‘goods having been misappropriated on the way by 
defendants Nos 2to 4 the present suit was brought 
for the recovery of the price thereof : 

Held, that the defendant No. 1 (and not de. 
fendants Nos. 2 to 4 only) was liable for the loss 
occasioned to the plaintiff's goods by reason of the 
goods having been misappropriated by his agents, 
the defendants Nos. 2 t£» 4, as there was no question 
that the goods were entrusted to them and were 
being carried by them in the course of their business 
when the misappropriation took place. © Dina 
Ba’ pup SAHA v, ABDUL LATIF, 27 C. W. N.18 439 


S. 253 (10)—Limitation Act (IX of 
1908), Sch I, Art. 106—Dissolution of partnership 
—-Death of partner—Contract to continue partner. 
ship. 

Section 263 (10) of the Contract Act, which 
provides for the dissolution of a partnership on the 
‘death of a partner, must be read as qualified by the 
introductory words "in the absence of any contact to 
the contrary.” 

Where parties to a contrach agree expressly or 
by necessary implication to continue the partnership, 
as if no dissolution had taken place, upon the death 
of one of them, a suit for accounts would not ba 

barred under Art. 106, Sch. I, to the Limitation Act. 
L HARI CHAND v, JUGAL KISHORE, (1922) A. I. R. 


(L) 839 
S. 264—Parinership, dissolution of — 

Notice, absence of, effect of —" Persons dealing with 

firm," meaning of—Retirement of partner — Liability. 

Section 264 of the Contract Act is an illustration 

of a particular form of estoppel by conduct, and a 
person is not entitled totake advantage of it unless 
the facts raise a presum»otion that the absence of 
notice excited in hima belief which caused him to 
‘do something that he would not otherwise have done, 
The sectifi must not be construed as an absolute 
proposition of law but must ba read with section 115 
of the Evidence Act, 

The expression "persons dealing with a frm" in 
‘section 261 of the Contract Act, indicates unly such 
persons who have Dgen'in the habit of dealing with 
the firm previously. The section does not contemp- 
late such persons who deal with a firm for the first 
time after the retirement of some of the partners. 

Where a partner retires from the partnership and 
the remaining partners carry on the business of the 





See 
62 
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firm under the old name and style, the fact that the 
business is so carried on does not make the partner 
who has retired liable for the transactions entered 
into subsequent to his retirement. L. Bronura Lar 
v. MUNSHI BAM 932 


Contributian, suit for. Bee CoNTRAQT Acts 
, 1872, ss. 69, 70 104 


Conveyance; forms of, in Mofassil, 

Tn India the forms of conveyance are not strictly 
observed, especially in the Mofassil Mi Varrnt- 
NATHA ÁIYAR v THEYAGARAJA AIYAR, 4l M, L J. 20 


Conviction—Preof. 

Anaccused person must be convicted upon evi. 
dence which is on the record and on nothing else. 

A conviction cannot be based upon evidenoa which 
it is believed the witnesses might have given but 
have not in fact given. L Muran v, Emperor, 
23 Or L. J.608 ` 830 
Separate sentences—Solitary confinoment—e 

Peri:d spent in lock-up. 

Where & person is convicted of separate offences, 
Separate sentencer of solitary confinement are not 
ilegal, but as a matter of practice a sentence of 
more than three months’ solitary confinement should 
not be passed on a person convicted at one trial of 
more Offences than one 

A Magistrate in awarding & sentence has no 
jurisdiction to direct that any portion of the period 
during which the accused has been detained in 
custody as an under-trial prisoner should count as 
part of the sentence. L DANGAR KHAN v, Emperor 
23 Cn L. J. 593 | ^ 817 
Co-«sharer—suit for partition — Limitation — 

Possestion of one co-sharer, when adverse to the 

ol hers — Exclusion and ouster—Kno wledge. 

There can beno dispossession by one joint tenant 
in the absence of an assertion of s hostile title by 
him to the knowledge of the other joint tenants 
sought to be excluded from the joint tenancy : and if 
no notice is given to the co-sharer of the denial of 
his right, the occupant must make hig possession so 
visibly hostile and notorious and so apparently exclu. 
sive and adverse as to justify the inference of know. 
ledge on the part of the co-owner sought to be ousted 
and of laches if he fails to discover and assert his 
rights 

The possession of one co-owner is the possession of 
all for the purpose of limitation, although the sole 





possession of one co-owner for a very long period 


may, having regard to other circumstances, show 
exclusion or ouster. ‘The principle does not depend 


upon whether the parties are memberg of a joint 


family but rests upon the ground that they are co- 
owners, and is applicable to all cases of co-owners. 
In order to prove dispessession of one co-sharer by 
another it must be shown that there was oxolusion 
or ouster to the knowledge of the former. C 
JocENDRA NATH MUKHERJEE v, RAJENDRA Natu 
pu 26 C. W. N.8£0; (1922) A I. R, (0. 
Co-sharer landlords-— suit jor wg 
against trespasser—One co-sharer, whether miy sue 
to recover entire holding. * 
One of several joint owsers of a holding cannot 
bring a suit for possession of the entire holding 
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where the person in occupation of the land isnot a 
tenant but a mere trespasser. He can only sue for 
possession of his own share. L Dips v, Lat CHAND, 
49 P.L. R 1922; (1922; A, I R. (L.) 893 428 


Costs, award of, in revision cases— Revision creature 
of Statute. 

A High Court has no power to grant costs to the 
successful party on a revision petition brought by 
a private prosecutor against an acquittal 

Where a Statute gives à Court power to grant 
costs in specificinstances and the same Statute gives 
the Court its whole criminal jurisdiction, it excludes 
any other right of granting costs. The-Code of Uri- 
minal Procedure excludes any such right except 
where it confers it specifically, viz., among others, 
under sections 148, 432, 48%, 526-and 515, 

Fer Coutts-Trotter, J,—Bevision is not an inherent 
power of any Court, the whole machinery of revision 
isa creature of Statute and has to be found within 
the four walls of the Code of Criminal Procedure, 
anda Court cannot posit an inherent power to 
supplement that purely statutory machisery by 
assuming the power of supplementing it by the 
awarding of costs. IVI SANKARALIVGA MUDALIAR v. 
NARAYANA MUDALIAR, 16: L. W, 413; 43 M. OL. J. 863; 
(1922) M. W. N. 579; 31 M/L, T. 347; 23 Cr L. J 658; 
(1922) A, I. R, (M, 602 615 


in proceedings under 3.145, See CRIMINAL 
PRocEDURE CODE, 1898, ss 1-5, 148 
Question of principle—GSecond, appeal. 
When the question is one of principle a second 
appeal lies to the High Court ou the question of 
costs only. C RAMESH CHANDRA SIREiR v CHANDRA 
Guna Drs BARUA, 85 C. L, J. 156 c00 


Taxation—Appeal preferred in case where 
none allowed —Appeal, dismissal cf—Counsel’s fees, 
taralion of—Refresher, if allowable—Rules and 
Orders of the Original Side, Calcutta High Court, 
Chap. XXXVI, r 67. 

When an appeal is preferred in a case where no 
appeal lies, the fees of only one Counsel should, 
having regard to the provisions of Chapter KAWI, 
r. 67, be allowed on taxation on the dismissal of 
the appeal. No  refreshers, too, are allowable in 
such a case. © SARAT CHANDRA v, BIRAJ MOHUN, 26 
€. W. N, 826 451 


Court Fees Act (VII of 1870), ss. 5, 
7 (iv) (C)—Taving Officer, decision of, final— 
Value of suit—Plaintiff to fix value— Árbitrary cr 
incorrect value—Sutt under s. 7 (iv), valuation of 
—Confirmation of possession," meaning of. 

The Taxing Officer of a High Court has jurisdiction 
to fixthe amount of the Court-fee. payable on a 
memorandum of appeal to that Court, and if he 
decides that thé value puf by the appellant upon 
the relief is incorrect, he has the power to correct 
it, and the High Court has no jurisdicticn to inter- 
fere with his decision, even .thoigh he has done 
something which the law does not allow him to do, 

Section 7, clause (iv) (c) of the Court Fees Act 
requires that the plaintiff shall truly state the 
value of his relief, but it is not open to him to give 
&n arbitrary and incorrect valuation. 

In the absence of rulés framed under the Suits 
Valuation Act for the value of gn interest in land 
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which is the subject-matter of suit under section 7, 
clause (iv; of the Court Fees Act, the value of the 
suit is the value of the subject-matter of the relief, 
that is io say, the money value of the loss which 
the plaintiff approhends. 

The words ''confirmation of possession" mean and 
include & prayer for recovery of possession if the 
Court thinks the plaintiff is out of possessicn, and 
is, therefore, consequential relief  withia the 
meaning of section 7 (1v) (c) of the Court Fecs Act. 
Fat Ram SEKITAR PRASAD SINGH v. SHEONANDAN 
DuBEv, (1922) Par. 387 


S. 7 CIS, (iv) (cC) and (v)—Aliena. 
tion by widow —Gift—Reversioner’s swit for pose 
session after widow's death—Declaratory decree — 
Consequential relief —Unnecessary prayer for relief 
—Duty of Court—Interpretalion ef Statutes —Fiscal 
Act—Relief asked for necessary or unneccssary— 
Court-fee. á 





Per Special Bench, (Coutls, J. dissenting) : = 
Where a plaintiff claims relief, to which he is not 
entitled until some deares or alienation of property 
which stands in his way has beenavoided, or until 
his legal character or title, which has been called 
in question, has been declared by a decree of the 
Court, his suitis one for a declaratory decree with 
consequential relief and comes under clause (iv) (c) of 
section 7 of the Court Fees Act, even though the 
declaration, which it is necessary for him to obtain 
before the further relief can be granted, has not been 
in terms askedfor in the plaint. But where such & 
declaration is rot necessary to enable the plaint- 
iff to obtain possesiion of property or other relief 
for which the suit is really brought, the suit does not 
fall under clause (iv) (c) merely because a declaratory 
decree ia sought, The prayer for such a decree 
should ba treated by the Court as a mere surplusage. 

In a soit by a reversioner on the death of a widow 
to recover possession of immoveable property of her 
husband from her donee, it is unnec?ssary for the 
plaintiff to seek a declaration that the gift is not 
binding on him And even if such an unnecessary 
declaration is asked for the suit comes under clause 
(v)and not under clause (2) (c), section 7, Court Fees 
Act, 

The Court is, in all cases, bound to adjudicate 
upon the matters in issue between the parties and it 
is unnecessary for the parties to pray that this 
should be done 

Per Coutts, J.—The Court Fees Aot is a purely 
fiscal Act, and in deciding what Court-fee ig payable 
ona plaint the question whether any relief asked 
for is necessary or nob does not arise. Pat 
RAMASUMRAN PRAsAD v GoniND Das, (1922) Par 29 
4 U. P. L. R. (Pat) 75 3 P. L T 70! e 


~ S. 7 CIS. (iv) (C), (v) (a)—Suit for 
cancellation of sule-deed and possesston—S uit essenti- 
ally for recovery of  pqssession — Property in suit 
assessed to revenue—Valuation for purposes of Oourt- 
fee — Decree for possession —Apgeal—Cowrt-fee. 





The share of the plaintiff ina joint property waa 
sold by his co-shawer without his concurrencs The 
suit, which he brought, however, insteni of being, 
framed as one for recovery of posses ion pure and 
simple, asked for the cancellation of tho eyle-deed 
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as well: The property being Zemindari property, 
the plaintiff valued the suit for purposes of juris- 
diction at Rs, 10,000 but paid Court-fee on ten times 
the Government revenue under section 7 (v; (a) of 
the Court Fees Act which worked out only at Ra. 75. 
, The lower Court give a decree for possession merely 
and the defendant appealed, also paying Rs. 75 as 
Coart-fee: On a stamp reference that the suit as well 
the appealshould have been assessed under section 
7 (iv) (c) of the Court Fees Act on the stated value 
nf the property : : 

Held, (:) that the essential relief sought being 
recovery of possession, the suit could have been 
framed for recovery of possession pure and simple : 

(2) that it was against the intention of the Legis- 
lature that ina snit or appeal where the question 
in issue is the possession of land assessed to 
rovenue, the valuation of the property for purposes of 
the Court.fee assessment should be otherwise than 
under section 7 (v) of the Court Fees Act; 

(3) that, however, the plaint ss worded fell within 
the purview of section 7 (iv) (c) and the plaintiff 
must pay Court-fee accordingly unless he was per- 
mitted to amend either (a) the plaint itself or (b) 
the statement of "the amounb ab which the relief 
gought is valued" in the said plaintiff at the hearing 
of the appeal: 

(4) that the position of the appellant was different 
who was entitled to appeal against the decree as it 
gtood and to value his appeal for purposes of Court-fee 
under section 7 (v) (a) of the Court Feea Act. A 
Rupr Narain v. U1suwa Nara SINGH, 20 A. L J. 587; 
4 U, P. L. R. (A) 192; 44 A. 629; (1922) A. T, R, (A) 
868 265 
S. 7 (v), Schs. I and H—Decree 
directing payment of certain amount as condition 
precedent to gelling possession—Appeal against the 
conditional order-—Court-jee payabie. 





Where, ina suit for posses-ion, the Court deorees 
possession on condition of the plaintiff paying a 
specified amount to the defendant, and the plaintiff 
appeals, the memorandum of appeal is chargeable 
with Court-fecs calculated ad valorem on the amount 
from which heseeksto escape liability. 

The valus of an appeal is not in all oases the 
value of the enib as originally filed, but the value of 
the relief granted by the decree which a party 
wishes to get rid of. WI Ponxopn: Acai, In re, id v. 
W. 624, 41 M. 1, J. 5/7; 1021) M, W. N. 854; 30 M, 
L, T.88; 45 M. 246; (1922) A I. R, (M) 211] 444 


Si 7 (V) (C) —"Garden,! what is—Garden 
assessed to revenue with house, suit in respect of— 
Court.fee. 


Where a s@e-deed describes the thing sold asa 
gàrden together with a house and out-houses and 
trees of all kinds, the property sold is a garden 
within the meaning of section 7 (v) (e) of the Court 
Fees Act and even though the same be assessed to 
` laud revenue a suit, im respect of it, must, for the 
purposes of the Court Fees Act, be assessed at its 
market value and not on ten times the amount of 
the revenue, L, BEHARI LAL v. NanpeLat, 2 L. L.J. 
862 3423 








S. 17, applicability of. Ree VALUATION 
OF SUIT 22 
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Sch. H, Art. G— Security bond by 
claimant in claim case—Stamp duty payable. 

A security-bond given by & claimant in. a claim 
case agreeing to be liable for a certain sum of 
money in case he failed to produce the property 
attached, should bear a Court-fee stamp of eight 
annas under Art, 6, Sch II, of the Court Fees Act. 
C SARBO MUSSALMANI t, SAFAR MANDAL 730 
Court of Wards Act (IV cf 1912), 

S. 9$5—Ward of Court, death of — Property 

retained under sugerintendence by Court of Wards— 

Successor of ward, whether disqualified from incur- 

ring liability, . 

Where a Court of Wards takes under its superin- 
tendence the property of a disqualified proprietor, 
and on the death of, that person retains superintend- 
ence over-the property under section 45 of the 
Court of Wards Act, the successor to the property of 
the deceased does not thereby become a Ward of 
Courts, and is not disqualified from incurring any 
liability which might affect the property after the 
debts and liabilities of the deceased have been dig- 
charged. A DarngEP SINGH v, KuurgsHep HUSSAIN, 
20 A L. J. 7'5; (1922) A. I. R. (A ) 459; 4 U. P. L. R. 
(A.) 216 747 


Criminal Procedure Code (Act V of 
1898), ss. 4 (h) I99-—Penal Code (Aet 
XLV of 1860), s, 498—2nticing married woman, 
charge of—-Complaint to Police, if sufficient, 

A “complaint” within the meaning of s 4 (h) 
of the Criminal Procedure Code can only be made 
to a Magistrate. Therefore a complaint to the 
Police of an offence under section 498, Indian Penal 
Code, is not sufficient for the purposes of section 159 
of the Criminal Procedure Code. Mi ARUMUGA 
MUDALIAR, v, EurBRox, '6 L.W. 494; 31 M. L. T, 254 
43 M. L. J. 594; (1922) M. W. N. 801; 23 Un. L. "524 








SS. 54, 58, 60, 177. 49 I —Martiat 
Law Ordinance (II of 1923), cls. 6, 16— Offence 
commilted in Martial Law area— Arrest of offender 
outside urea, legality of—Summary Magistrate, 
remand by, of offender arrested outside Martial Law 
area, legality of—Habeas corpus, writ of- Juris. 
diction of High Court. : 

It is not illegal for a Summary Magistrate appoint. 
ed under Martial Law Ordinance IL of 1921 to 
remand a person arrested by the Police outside the 
Martial Law area but charged with the commission 
of cognizable offences within the said area Nor is 
the arrest hy the Police outside the area illegal, as 
the Police only purport to exercise powers vested 
in them under the Criminal Procedure Code. 

The provisions of the Code of Criminal Procedure 
are not abrogated or suspended by the introduction 
of Martial Law. The Courts constituted under the 
Ordinance will follow, as far as possible, the pro- 
cedure laid down in the Code. . 

Per Spencer, J.-— The ordinary rule as to jurisdiction 
ja that it is the area within which the offence is 
committed and not the place where the cffender, 
may be found that determines the Court which has 
jurisdiction to try the offence, , 

Quzre.—* hether the jurisdiction of the High 
Court to issue writsof habeas corpus ig nob excluded 
by elause 16 of Martial Law Ordinance II of 1021, 
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Per Kumarasawami Sastri, J.—Clause 16 of the 
Martial Law Ordinance does not refer to the general 
jurisdiction of the High Court to issue writs of 
habeas corpus The section does nob apply where 
the acts of the Martial Law Magistrates are wholly 
without jurisdiction. 

A Magistrate appointed under clause 6 of the 
Ordinance cannot try offences committed outside 
, the Martial law ares or hold Court outside. But 
where he . has powers as a Magistrate under the 
Criminal Procedure Code, there is nothing in the 
Ordinance to prevent the exercise of functions 
assigned to such Magistrate outside the ares when 
the proceedings have not reached the stage of a 
trial but are only in the course of investigation 
preliminary to theoffender being charged before a 
Magistrate, 

When a Magistrate, who is vested with more than 
one power, under one of which only he has power to 
order a remand, purports to act in the exerci:e of 
another power which gives him no authority to do 
80, the case is one of irregularity which can be 
curred by the amendment of the order where there 
is no prejudice to the accused. Wi Kocaunntr 
ErnAYA NAIR, In re, 41 M.L J. 4il; 14 L, W, 466; 
(1921) M, W. N. 708; 45'M. 14; 23 CR, L. J, 490: 
(1922) A. 1, R. (M.) 215 26 


S. 103. See Pustio GawbLiNG ACT, 
1867, ss. 8, 4, 5 845 


Ss. 107, 145—Dispute about land— 
Complainant out of possession— Proceedings justified 
under 8 146-—Opposite party, whether may be bound 
over under 8. 107, 

A dispute about land which would justify proceed 
ings under section 145 of the Code of Oriminal 
Jrocedure does not bar proceedings under section 
107 of thatCode, Butif the complainant is out of 
possession of the land in dispute, and there is no 
danger of a breach of the peace unless he resumes 
possession, he should be referred to his remedies 
under section 145 of the Code of Criminal Procedure 
or in the Civil Courts, and the faces that bis attempt- 
ing to resume possession may cause a breach of 
the peace and that his dispossession was illegal are 
not sufficient grounds for binding over the opposite 
party to keop the peace. 
Cr, L, J. £67 407 
ss. 107, S14 — Proceedings under s, 514 

initiated -within period of bund—aupiry of period 

under bond no bur to prosecution. 

Where proceedings under section blb of the 
Criminal Procedure Code are initiatad within the 
period prescribed ina bond furnished under section 
107 of the Code, the expiry of the period before the 
completion of the case ig no legal bar to its pro- 
secution under section bl40f the Code. -A Uma 
Dorr MISIR c, .EuPEROR, 20 A. L. Ja 638; 44 A. 667; 
%3 CR. L. J. 623; (1922; A ILR (A) 593 S47 
S. 1 10—Sureties—General repute, hearsay 
evidence of, thadmissible : 

A Court is not justified in refusing as “unfit! 














persons who are cffered as sureties under seotion 110. 


of the Criminal Procedure Code, on mere hearsay 
evilence of general gepute, especially where the 
sureties offered are men of means and have sufficient 
influence ta cxercise control over the persons 
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required to furnish security. O Saropar v. EMPEROR, ` 


90, L. 1, 868; 4 U, P. D. B. (J. 0.) 92; £8 CR L.J. 
639; (192 ) A. I. RB (7, O) 227 959 
SS: 1 33, 137, 537 — Conditional order 
under s 198— Enquiry referred to another Magistrate 





—Final order passed by First Magistrate—llegality - 


-Consent of parties, effect of. 
It is open toa Magistrate making an order under 


section 132, Criminal Procedure Code, to direct the ` 


party to appear before himself or before some other 
Magistrate of the First or Second Class at a certain 
time and place to be fixed by the Court. If, how- 


ever, he orders the party to appear before himself, 
he cannot refer the matter for enquiry to séme other ` 


Magistrate and then pass the final order on the report 
submitted by that Magistrate It isincumbent upon 
him, under section 187 of the Cods, to himself take 
evidence asin a summons oase. 

The failure to act according to the manner above- 
mentioned vitiates the final order and even the 
consent of the parties cannot cure the illegality. 

Fer Shah, J,—The record of evidence by one Magis- 
trate and decision thereon by another is opposed to 


the scheme and provisions of the Criminal Procedure ' 


Code bearing on the point. 


B In re KARIYAPPA | 


NINGAPPA, 24 Bom. L. B. 807; 28 Cr. L, J. 587, (1921) ° 


A. T. R. (B ) 384 619 
S. 144, scope of—Order under section, 
when may be rescinded — High Court, power of, to 
interfere—‘Made under this section", meaning of— 
" Alter or rescind,” meaning of— Possession, dispute 
as to, remedy, proper—Proceeding under s» 144—~ 
Magistrate, power of, to convert, into inquiry under 
s. 145 — High Court, when to be resorted to. 
Clause:(1!)of section 144 of the Criminal Proce- 
dure Code is nob confined to cases where there has 
been achange of circumstances since the original 
order was made, and, although a Magistrate ought 
not to interfere with an order once made under the 
section unless very good reasons are disclosed for 
doing so,he may rescind such an order, if he is 
satisfied that it ought never to have been made,‘ 
Per Mullick, J.—'Jhe expression "made under this 





- 


section” in clause (5) of section L4tof the Criminal ' 


Procedure Code, means, “legally made or purporting 
to be made” under this section, 


- 


Section 14t of tbe Criminal Procedure Code is of ' 


general aplication and contains nothing which '. 


ousta the Magistrate’s jurisdiction in cases of bona 
fide dispute as to possession of land, 
section 07 or section 145 will meet the require. 
ments of the case, section 144is not an appropriate 
remedy, and ought not to be used as & substitute for 
those sections. 


The words “alter or rescind” in clause (1) of section ` 


144, Criminal Procedure Code, clearly empower a 
District Magistrate to modify 
under that section upon any ground whatsoever. 


But where. 


or cancel an order 


Per Jwala Prasad, J,— When one party is clearly’ 
inthe wrong and threatens to usurp the rights of ' 
another who is in actual posgéssion of the land in 


dispute, the proper remedy is an order under section 
144 or section 107 of the Criminal Procedure Code, 

Where in a proceeding under section 14!, Crimi- 
nal Procedura Code, a Magistrate comes to the 
conclusion that there is a bona fite dispute as to 
the possession of the parties, then he ia bound 


~ 
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to start. an enquiry under section 145 either in 
continuation of his order under section 144 or in 
supersession thereof, for section 145 is the only 
ection under which an enquiry in the case of a 
Panger of a breach of the peace concerning a 
dispute as to land can be mace, 

The words “rescind or alter” in clause (4) of section 
144 are wide enough to vest the Magistrates men- 
tioned in that ‘clause with unlimited power to deal 
with an order passed under clause 1 of the section 
on the question of jurisdiction as well as upon the 
merits, 

Ordinarily,a party should exhaust allremediesinthe 
Courts below before he comes to the High Court, This 
is a very desirable practice, but there is, however, no 
absolute bar in law to the party coming direct to the 
High Court under section :07 of the Government of 
India Act. Fat Ssrsanak SINGH v KAMARUDDIN 
MANDAL, 8 P, L. T. 573, (1922) Par. 243; 4 U. P. Is. 
R. (Pam) 57; 23 Cn, L. J. 649; (1922, A. I. B. (Par) 
435 149 
SS. 144, 145— Proceedings under s. 144 

— District Magistrate, jurisdiction of, to direct suba 

stitution of proceedings under s. 145— Procedure, 

A District Magistrate setting aside an order by 
& Subordinate Magistrate under section 144 of the 
Criminal Procedure Code, has no jurisdiction to 
direct him to substitute therefor a proceeding under 
section 145 of the Code. As the Superior Court, 
the District Magistiate can only recommend to the 
Magistrate concerned to draw up a proceeding 
under section 14F, if he is satisfied that the dispute 
is likely to cause a breach of the, peace, and it is 
-open to the Magistrate to look into the circum. 
stances and to find out whether, in the circum- 
stances of tho case, a proceeding under section 145 
of the Code should or should not be instituted. Pat 
Tibor: Rai v, Emperor, 2 P. L, T, 302; 23 Cr. L. J. 
408 . : j zd 
S. 145, dispute relating to claim to weigh 

grain and realise weighment dues, whether covered by, 

A claim to weigh grain in a market and realise 
the weighment dues is not covered by section 145 cf 
the Criminal Procedure Code, A MAQBUL AHMAD v, 
Emperor, 20 A. L. J. 024; (1922) A. I. R. (A) 480; 
28 CR L, J. 612 . 835 
—— —— S., 145, proceedings under— Attachment of 

property by Deputy Magistrate— District Magistrate, 

jurisdiction of, to inferfere— Procedure, 

An order passed by a Deputy Magistrate in a 
proceeding under section 145 of the Criminal Proce. 
dure Code cannot be upset by tho District Magistrate; 
tho remedy isto move the High Court in revision, or 
to goto the Civil Court for a decision of the claiins 
of the parties. Pat RawkuMAR Lan v, THAKUR 
OJHA, 4U. P. L, R. (PATa 67; (1972) Par. 224 3 P. 
L. T. 648 23 On. L. J. 662; (1922) A. I. R. ^ na 

G 








- Pa 





SS. 145, 148- Costs in proceedings 
under s, 145—~Jurisdiction. i 
In awarding cestse in proceedings under section 
' 4%, Criminal Procedure Code, a Magistrate is 
restricted to the amount awarded ns Pleader’s fees 
(if any) and costs for witnesseg: any order about 
costs passed arbitrarily is without jurisdiction and 
must be setaside, at Hira Manton v, RAIKUMAR 
Mantan, 8 PL, T, 481; 23 Or. L J. 608 
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S. I {O—Security for good behaviour— 

Powers when to be used. 

‘the powers conferrod by section 110, Criminal 
Procedure Code, ought to be exercised very sparingly 
and in those cases only where the evidence is voiy 
clear and precise. Evidence of general repute, or 
that the person proceeded against has a bad charac- 
ter, without any specific instances, is not sufficient 
to justify an order agaiust him under section 1,0 
nor would the fact that on three occasions - tho last 


one being sixteen years ago—he has been required 


to furnish security. E, JAGAT SINGH v. EMPEROR, 2 
L. L. J, 237; 25 C n. L. J. 507 
SS. 164, 264% —Incumplete chalan— 

Statement of accused, record of, by Magistrate — 

Section applicable —Conf»ssion—Informal procedure, 

effect of — Dead body, pointing out of. 

If an incomplete chalan is sent up and the evi- 
dence available is recorded bya Magistrate, the 
statement made by the agcused is not a statement 
made under section 164 of the Code of Criminal 
Procedure buta statement recorded under section 
864 of the Code 

Where proceedings as to the recording of a con. 
fession are notin conflict with any section of the 
Criminal Procedure Code, the confession of the 
accused person should not be rojected simply on the 
ground of informaiity of proceduro. 

The mere pointing out of the dead body by the 
accused would not by itself be sufficient evidence for 
sustaining a conviction for murder, but it would be 
otherwise where the accused fails to explain how he 
camo by his knowledge of the place where the body 
lay ka Buar Kaan v, Emperor, 4 L. L.J. 220; 
( 922) A.J. R (L.) 189; *8 Cr, L. J. 617 81i 
——— S. 179, See INGONG Tax Act, 19 ¥, 

g 4) E43 
—— S. 195-—Sanction to prosecute —A pplication 
* by person not party to suit, 

No Court should entertain an application for 
sanction to prosecute made under section 145 of the 
Code of Criminal Procedure by a persor, not a 
public servant, who was not o party tothe suit out 
L PRiBH 
Dian v GURDIT SINGH, 4 L. L, J $9; 22 Cn, L, J. Bil; 
(1922) A. LB (L) 94 4G 
-- : SS. 195,407 (2) —S meton to protecute, 

refusal of - Magistrate specially empowered to hear 

appeals, if can grant sanction. 

A Magistrate of the First Class upon whom special 
powers of appeal have been conterred by the pro. 
visions o? section 407 (2) of the Code of Criminal 
Vrocedure, is nob a Court to which an appeal 
"ordinarily" lies under section 19» 7) of the Code 
from the orders of a Magistrate exercising Second 
Ulass powers. 


Accordingly, where sanction to prosecute under 
section 195 of the Code is refused by a Magistrate 
of the Second Class it is not open toa Magistrate 
specially empowered under section 407 (2; of the 


Code to hear appeals to grant the sanction on appeal, 


a 














L Jiwani v, EMPEROR, 2 L, L, J, 660; 23 Cn. L J. 572 
412 
SS. 195, 476—Grounds of inqui y— 


Duty of Court, e. 
Ha Court believes that & false charge has been made 
in proceedings before it and there ig a fair possibility 


d . 
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that enquiry will lead to the diseovery of evidence 
sufficient to make a conviction highly probable these 
are grounds for an enquiry of which section 476 of 
the Criminal Procedure Code speaks, and the: Court 
fails in its duty if if does not hold an enquiry of its 
own motion under that section and leaves if to be 
taken by a party under section 195 of the Criminal 
Procedure Code, WN Trusimam ~v, TILOKCHAND, 
23 CR LD. J, 625 829 
SS. 195, 476 —Jurisdiction of Court to 

investigate offence commitied before tt, after transfer 
` of case — Revision —High Court, duly of.: 

If & Courb is of opinion thatthere is ground for 
enquiry into any offence referred to in section 195 
of the Criminal Procedure Code committed before 
it in the coursa of a judicial proceeding, ib can 
proceed under section 476 of the Code oven though 
the case has passed out of its hands and been decided 
by another Court which has arrived at a different 
conclusion on the merits 

In such a case, howeve", when the matter is 
brought to the notice of the High Court in revision 
itis its duty to satisfy itself that there has been no 
unreasonable delay, that the order passed under 
section 476 is not vexatious and that the charges 
are not of a flimsy character. A SUNDAR LAL v. 
Emperor, 20 A. L. J. 668; (1922 A IRAN 235: 
44 A. 642; 28 On L J. 603 . 827 
S, I95 (1) (à)—Pullie servant, order of, 

disobeyed —Public servant also Court -Sanction to 

prosecute—-Subordination for purposes of sanction. 

Under clause (a), sub section | , of section 1965, 
if a public servant making the order is a Court, in 
respect of that order, the Court to which that Court 
would be subordinate would bs the Court to which 
appeals would ordinarily lie. BADIUDDIN SARFUD- 
DIN, In re, 24 Bom L. R.810::3'R L.J £76 416 
ss. 195 (6), 439--“Any sT»chon given 

or refused,” meaning of -Order of Sessions Judge 

gassed on application against order cf Subordinate 

Court— High Court's cower of unterference--Inveler. 

ate enmily between parlies — Sanction, whether should 

be given. 

The words “any sanction given or refused” under 
section 195 «6) of the Ciiminal Procedure Code are 
applicable only to a sanction given or refused upon 
an original application, and sub-section (6) does not 
provide for interference by a third Court. Conse- 
quently, the High Court bas no power to interfere 
under that section with.an order granting or refusing 
sanction passed by a Sessions Judge on an app.icatien 
against the order of a Subordinate Court. | 

A High Court has, however, power to interfere 
with such an order of the Sessions Judge in the 
exercise of its revisional jurisdiction under section 439 
of the Criminal Procedure Code. | 

Where there is inveterate enmity between parties, 
. ibis neither desirable norin thb interests of justice 
that sanction to prosecute should be granted. O 
Nazca HASAN v. MOHAMMAD Yamin, 9 O. D. J. 232; 23 
Ce. L J, 57 & (19221 A. I R. (J. C.) 225 414 
S. 195 (7) —Sanction to prosecute—Judge 

of High Court exercising Original Civil Jurisdiction, 

refusing to grant sanclion—Appeutl, forum of. — 

A Judge of a High Court sitting in the exercise 
of Original Civil Jurisdiction is a Courb subject 
to the Appellate Jurisdiofien of that High Court, 
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80 where a Judge in the exercise of such juris. 
diction grants, or refuses to grant, sanction to 
prosecute, an appeal lies by virtue of clause <7) 
of section 195 of the Criminal Procedure Code, to 
the same High Court, onthe Appellate Side. i 

Por Shah, U J. Quære:—Whether an order re- 
fusing to grant sanction to proseonte under section 
195, Criminal Procedure Code, is a judgment 
within the menuing of clause 15 of the Bombay 
High Court Letters Patent B Anpur LATIF v. TAR 
MAHOMED, 24 Pom. L R. 817; 28 Cm. L 3.491 33 


S. I92— Penal Code (Act XLV of 1§65), 
s. 498—Enticing away married woman—Husband 
minor — Complcint by father-in-law, 

Except where the husband of a woman is absent 
and she is left in the care of her father-in-law, the 
latter cannot lodge a complaint under section 4*8 
of the Penal Code in respeot of cnticing the woman 
away, éven though the husband may be a minor. 

There is nothing to prevent a minor husband from 
lodging a complaint under section :9* of the Penal 
Code, L Wara v. Esperon, (1922 A. I. Biba 
165; 23 Cr. L. J. 638 837 


S. 209—Case triable by Sessions Court— 
Inquiry—Committing Magistrate, power of, to dis- 
charge, 

Where in the course of an inquiry held by a 
Magistrate into & case triable by the Court of 
Session he finds that the evidence tendered by the 
prosecution is totally unworthy of credit, it is his 
duty, under section 209 of the Criminal Procedure 
Code, to discharge the accused, L AHMAD v. 
EuPEROR,23 CR. L. J. 601: 4 U, P. L. R. (1.) 108 825 
S. 250 (Prov.)—Compensation to 

accused—Duty of Magistrate to hear complainant— 

Absence of complainant on days of hearing—Effect. 

A Magistrate is bound to hear the complainant 
before making any order against him ander proviso 
to section *50 of the Criminal Procedure Code. E 

No inference can be drawn against the com. 
plainant from the mere fact that he has been absent- 
ing himself onthe appointed days of hearing B 
MAHADEV RAMKRISHNA KARKARE, Im re, 24 Rom |, R. 
£05; 28 On. L J. 874; (0622) A, I, R (B, 469 414 
S. 288—Statement made before Vommitiing 

Mogistrate— Transfer to Cessions record, 

The Sessions Court has absolute discretion to 
allow the statement of a witness made before the 
Committing Magistrate to be transferred to its 
own record under section 288 of the Criminal Pro. 
cedure Ocde, but it should not allow the statement 
tu be read out to the witness before the defence haa 
had an opportunity of crose-examining him. -L 
Narain DAs v. Emperor, 4 L.L J, 9i; 8 L. 144, 9 
P. W. R.1922 Cr; 28 CR. L, J, 613: (1922 A. I. R. 
(L)1 B e 113 
S3. 266, 367, 435, 439, 537— 

Judgment— Order directing’ release of acer ^d-—— Full 

judgment, delivery of, later — Iriegularit y. 

Where a Sessions Judge agreeing with tho asses. 
sors simply makes an endorsement shat the accused 
isacquitted and directs that he be? set at liberty and 
writes the full text of his judgment assigning reasons 
for his order a few days later, he commits an 
irregularity under section 637 of the Code of Crimi- 
nal Procedure, but such irregularity does nct vitiate 














wet: 
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the proceedings. Wi SANKARALINGA MUDALIAR v. 

NARAYANA MUDALIAR, 16 lu, W.413; 43 M. L.J 805 

(iu22. M.W. N. 579551 M. L, T. 842; 23 CR. L J. ^88; 

09221 A. ISB. (M. £0: 6I5 

S. 370 ( I) —udgment not stating reasons 
for finding. 

A Criminal Court should, in its judgment, state 
reasons for its finding as required by section 870 (:), 
Criminal Procedure Code wi VARADARAJULU PILLA, 
In ve, 16 L, W. 826; 31 M. L. T. 4,0, 23 Cr. L. d, t02 

826 
S. 42 I —Appeal through Jail Authorities 
. summarily rejected—App al subsequently through 

Counsel, whether entertainable . 

An order dismissing an appeal under section 421 
of the Criminal Procedure i. ode is a final order, 
therefore, where a petition of appeal by a prisoner 
in Jail is received through the Superintendent of the 
Jail and is summarily rejected, he is not entitled to 
be heard upon a petition of appeal presented subse. 
quently on his behalf by Couusel. A Karan v. 
Emperor, 20 A. L. J, 739; 28 Cr L J. 605; 4 U. P. L. 
R. (A.) 168; (1922) A I. R. A.) 430 4i 
S. 435—District Magistrate as Court of 

Appeal, whether inferior to Sessions Judge. 
A District Magistrate sitting as a Court of Appeal 
is an inferior Criminal Court to the Sessions (‘ourt 
“for the purposes of sestion 4°5 of the Criminal Pro. 
cedure Code. L Katto v. EMPEROR, 8 L Zr; (1922) 
A.I R.(L)85:28 Ga L.J. 6:7 60 
S. 437- Order of discharge —Further 
inquiry, direction of, when justified —Improper direc- 
tion — Revision 

The essential matter for consideration in setting 
aside an order of discharge and directing a farther 
inquiry under section 437, Criminal Procedure Code, 
is tlie prospect of any public advantage from the case 
being re opened Wkere there is no such prospect, by 
reason of the comparatively insignificant character 
of the offence, of the considerable time which has 
elapsed since its commission andof the evidence 
being of no special strength, an order directing 
farther inquiry would be without jurisdiction and 
liable to be set aside by the High Court in revision. 
NWI Kmususa Pinna, In re, 16 L. W. 5x6; 43 M, L. J, 
553; 81 M. L. T, 419; 24 Cr, L. J. 600 824 
———— S. 476 —- Sanction to prosecute—Perjury 

--Forgery -Duty of Court—Sanction to private 

persons. i 

ltis the duty of every Court to take action of its 
own motion in every apparent case of forgery or 
perjury which is committed bafore it, or is brought 
to its notice, and to institute proceedings in all 
sach cases if there is a reasonable probability of the 
prosecution resulting in a conviction. 

if a Cougt holds that a cass is a proper one for 
prosécution but that a sanction to prosecute should 
not be granted to a private person, itis its duty to 
take action under sestioa 476 of the Criminal Pro- 
cedure Code, x 

Tf a sanction has beer granted toa private person 
it is ‘too’ late to substitute official agency for the 
prosecution by means of a complaint under section 
476 of the Act, 1M GaxGi PRasapy, SHYAMDAL, 23 
On L. J, 500 à 4 
S. 522 — Oriminal force essential to confer 
jurisdiction Appellate Court, finding oJ, that forog 
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Criminal Procedure Code - oonold. 


noi used-~— Possession, order for, reversal of. 

The use cf criminal force is an essential ín. 
gredient to give Criminal Courts jurisdiction to 
act under section 522 of ihe Criminal Procedure 
Code. Where, therefore, an Appellate Court reverses 
& conviction on the ground that no force was used, 
it ought also to reverse the order awarding posses. 
sion, and to restore the parties to their original 
positions I naszarHAMMAL V, — RAJAMANIEEAM 
Pinay, 15 L, W, 533; .1922* M. W, N. 856. 81 M. L.T. 
20,2: tn L. J. 602; (1923) A.L R. M.t 188 3s 
S. 537. See Civin Procepure Cops, 

104, O XVIII, rr 5,6 
Criminal proceedings, stay of Civil suit 

— Subject. matter of both identical — heating — Charge, 

contents of, 

Where the subject-matter in both a criminal pro. 
ceeding and a civil suit is identical, and the main 
questions for decision ate the same, the criminal 
proceedings should be stayed, pending the decision 
of the civil suit, if the same was brought without 
undue delay 

Obiter.-— In framing a charge for cheating, the 
manner in which the alleged cheating was committed 
should be set cut. L, Janxi Das v EMPEROR, 28 Cr, 
L. J.f 3 385 P. u R 1922; « L. L.J. 409; (1922) A. I. 
R, iL} 12 819 
Criminal revision. See Tractice 32 
Cros:-objsctions-— Petition stating reasons 

for supporting decree—Court-jees, payment of. 

If, for the purpose of supporting the decree of the 
Trial ‘ourt dismissing the plaintiff's claim, the 
defendant files a petition in the Appellate Court 
stating the reasons on which he supported the 
decree, that would not amount to cross-objections 
for which an ad valorem Court-fee would be payable. 
A Ban PRASAD Karwar v, AJANASIS, 44 A 577; 
(1922) A. I, KR. 'A.) £20 
Custom —Eaclusion of daughters, whether amounts 

to their exclusion from mother's or maternal grand. 

mother's property —BStrict proof of custom necessary. 

The existence of a custom of the exclusion of 
daughters and theirissue from inheriting their father's 
or maternal grandfather’s property, as the case may 
be, does not lend to a necessary inference of the 
exclusion of the same from their mother’s or maternal 
grandmother's property, without strict proof of such 
a custom. QO Bizar BAHADUR SINGH v. MATHURA 
SINGH, 9 0. L. J, 827; 4 U. P. L R, (J, 0.) 66; (19723 
A. I. Ib, (J. C.) 278 555 
Succession— Exclusion of half blood — 

Janjuhns of Shadia, Tahsil and District Mianwali. 

Among Janjuhas of Shadia, Tahsil and District 
Mianwali, the whole blood excludes the half blood in 
cases of collateral succession. L, Kauna Yar 4, 
Amir, (1922) A I. R. L} 160 681 
Succession—Jd!s of LudMiana District — 

Daughter-in-law, whether succeeds along with son. 

Among Jats of the Ludhiana District the widow of 
a predeceased son succeeds to the property of her 
father-in-law along with the latter’s surviving song, 
L JAGIR SINGH v SANTI, 3 L. 151 
Succession --Non-proprietoss, | 

By ordinary villaze custom a near collateral ig 
entitled to retain possession of the houss ofa 
deceased Kamin in the village abadi in preference to 
a propriotor. f 
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Custom—concid. 


A collateral in the third degree is ‘a near collateral! 
within the meaning of this rule. 

Where the custom of a particular village is uncer- 
tain, the rule of general custom should "be rur 
L Hanzas v. Harken, 45 P, L. R, 1022; 11022; A. IR, 
(L.) 86 885 

Successicn — Non-proprietor— Grandson of 
first cousin, 

Asa general rule, a grandson of a first cousin has 
no right to succeed to the rights of a non-proprietor 
ina village, L Sner Din v GHULAB 7 

"Succession —Re-mar riage of 
whether legitemate—Manjh Rajputs 

Lahsil, Ludhiana District 

Although among certain sections of Manjh Rajputs 
‘of the /agraon Tahsil, in the Ludhiana District, 
the re-marriage of widows is not recognised, yet 
where such a re-marriage takes place the issue 
of the marriage are lepitimate and have an 

equal right of succession to the property of their 
father, along with the issue of any other marriage, 
iL. MAULA BAKHSH KHAN v PATEH JANG, (1923. A. I, 
R. (L.) 358 857 
Succession—Right of predeceased appointed 

hair's son, 

Tn the absence of a special custom to the contrary, 
the son of an appointed heir who predeceased the 
appointer is not entitled tosucceed to the property 
of the latter. &. Muna SINGH v, GURDAS, 8 L. 262 

E59 

Succession—Self-acquired property—Sonless 

proprietor — Daughter, whether excluded by coliater- 

als— Gill Jat» of Amritsar District—Froperty origin- 
ally ancestral, purchase of, by collateral 

Where property, criginally ancestral, is acquired 
by & collatera), other th»n by descent or through 
relationship to a common ancestor, it loses its 
ancestral character in the hands of she collateral, 

. Among Gill Jats of the Amritsar District daughters 
are not excluded by collaterals from succeeding to 
the self-acquired property of a sonless proprietor, 

Ordinarily, daughters exclude collaterals in succes- 
sion to self-acquired property, the onus of pioving 
a custom opposed to the general custom is, therefore, 
on the collaterals, L GURDIT SINGU v. ISHAR KAUR, 
8 L. 257; (19zv) A I. R. (L) *92 551 
Widow, act of, prejudicing estate — Crea. 

tion of occupancy righis-—Iteversioner, position oj. 

An act of a widow prejadicing the estate of her 
deceased husband is not binding on the reversioners 
except for the life of the widow, and the reversioners 
are not bound to contest the widow’s act during her 
lifetime, 

The creation of occupancy rights by a widow, 
being-a trensfer of valuable rights, can be challenged 
by the reversioner. L Naso SINGH v. Daan Kaur, 
2L.L.J.5:8 e 299 
Widow--Partition,. 

A widow governed by agricultural custom and 
having only a life-estate in the land left by her hus. 
band is entitled to claim partition in cases in which 
she cannot securethe full enjoyment of her rights 
other wise. L SHADI v. Jeons, 8 L. 286; (1922) a T. 
R. WANGGI  - 553 
Cutcni Ilemonmns Succession —Hindu Law, 

applicability of - Ancealral property, scm, wu kether 

iakea vested interest in. 


~ 


widow ~ Issue, 
of  Jagraon 














INDIAN OASES, 


[1922 


Cutch! Memons-ooncld. 


The application of the rules of Hindu Law by 
custom to Cutchi Memons is limiled to rules of 
inheritance and succession, and does not extend to 
the rules relating to the joint property as applicable 
to Hin&us. 

A son of a Cubchi Memon has no vested interest 
by birth inthe ancestral property of his father, 
and dealings with the property belonging to Cutchi 
Memons are conducted on this basis. B HAJI 
Oosman HAJI ISMAIL v, Haroon SALLEII Maronen, 
24 Bom. L. R.978 6 
Decree, fictitious, if requires to be set diide. 

A decree which is fictitious does not require to be 
gel aside. C Sasur KUMAR SogKHED v, CHANDRA 
Kosar SAMADDAR, 85 C. L. J. 818 
morígage, fov foreclosure of village —Khud. 

kasht fiells specified —Decree-hotdei,. whether can 

claim field not specified 

Jf a mortgage-decree foreclosing n village specifies 
particular khudkasht fields by their number and 
does not refer in æ general way to lands held in 
khudkasht right it is nob open to the decree-holder 
to claim a particular field not specified in the decree, 
N Hazaritan v. HAZARIMAL | 
Deed, alteration of—Hawplanatcry alteration im- 

material —Deed not vitiated o 

A doed is vitiated and deprived of all its effect by 
the making in it ofa material alteration without 
the knowledge of the party affected by it. But tha 
alteration must be material, the mere addition to 
a desd of words explaining it, would not vitiate it. 
N Ganea Prasan v. MOTIRAM, (1922) A, I, RB. JAH 





191 
. Definitions :— 


Against a Carrier for losing or 
injuring goods. See LIMITATION T 
1:04, Sca. |, ARTS 20, 81 98 

Agent duly authorised. See n" 
TATION AST, 1! 08, s. 20 

Alter or rescind. See CRIMINAL Pro. 
CEDURE Cops, 1898, s, 141, SCOPE oF y 

Any sanction given or refus= | 
Ed. See CRIMINAL PROCEDURE Cong, ss 195 
{1 , 439 414 * 

Appeal. 
ART, 182 12) 

Confirmation 


See LIMITATION Act, 190%, Scum, T, 

7283 
of possession. 
See Court FEES Act, 1870, ss. 6, 7 ae (2 


Coxsharer. Se U. P. Laxp BREVENUR 
Act, 190), s 107 . 989 
Creditor. See PROVINCIAL I cr 


See ABWAB IGI 


Engagements. 
Bee. PornicE ÀcT,1861, 


Execution of Law. 
ss, RO, 82A, 32, SCOPE. OF 


Garden. See Court Furs Ac? 1876, a. 7 
(v) (c) "345 
Holding. See MADRAS ESTATES LAND 
Act, 3 A8. . 4 O7 
Include. See Paya, Copy, ss, 861 
Exp. 366 620 
Law, See PoricE Ke 1661, ss, ` 80, 80A. 
Å, ECOPE QF 94 
Made under this: sectlon. See 


{ RIMINAL PROCEDURE Cops, 1868, ss, 144, SCOPR 
oF 


Vol. LXVIII - 


Definitions—cénold. 
Malik. See Hixpu Law ` 555 
Marketable Title. See Spzowic RELIEF 
Act, 1877, s. 25 t62 


May apply. See Civin PRocgDunE CODE, 
1908, s. 50, O. XX1 667 
Moveable. Sce LiwrravroN Act, 1908, Sca. I, 
' ARTS, 89, 115, 116, 132 £62 
Opiura  See-Ortum Act, 1378,55, 8, 9. GIZ 
Orasa. See Buppuist Law —BunwESE 4&9 
Ordinary Law. See Qupu Estates Act, 
1869, ss 22 1: , 23 1900 
Person against whom. See Owi 
PRocEDURE Cong, 1$03,0 XXI,r 103 27 i 
Physical possession. See PUNJAB PRE- 
EMPTION Act, 1918, s, 30 Sil 


-Praintiff.. See  Limrration Act, 1928, 
`. Scs, L ART 9 352 
Premises. See Cancurra Rear Act, 1920 

; 907 
Frice. 


See "TRANSFER oF Property Act, 
1882 s. 9,54, 118 687 
Provable debt. 


See PROVINCIAL IN- 
£0LVENCY Act, 1t:0 340 


Pubiic place. See .Pustic GAMBLING, 

Act, 1567, s. 18 i 613 

Rajaswa. See Cess Act, 1880, s. 41 

937 

Resistance. See Ponce Act, ss. 80, 80A, 

82, SCOPE OF 945 
Right to sue. 


See Civip PRocgDURE CODE, 
1908, O. XXI], BR 4, 10 94. 2 


Sir. See WILL—ÍNTERPRETATION 876 

o Sirat., See WibL—lNTERPRETATION 876 
Sirat Makouza. Se | WipL—lINTER- 
PRETATION 276 


So far asit relates to the sult. 
232 


Street. Ponsas Mucnictran Act, 191°, 
es 3 (18 , 177, 193 675 
Successor. Se MUHAMMADAN Law— 
SUNNI ACT, 
Sufficient Cause. See Limitation 254 
1908, s. 5 812 








Se eS See Civyit PRo- 
CEDURE Cong, 1208, O. IX, R 13 971 
Tenant. See OancurrA Renr Act, :970, 
s 11 361 

Wrongful gain. 

* gs, 21 «10. 24. 403, 405 
Wrongful loss. 
21 (10) 24, 403, 406 
Wrongful loss. 

Act, 1871 
Dharmakartha, position of. 

The position of a dharmakertha ił nob that of a 
shebait of a religious institution, or of a mahant ot 
a mutt, which, functionaries .have a much higher 
right with larger power of disposal. and adminis- 
tration ahd have a personal interest of a beneficial 
character. 

A dharmakartha is literally eand no more than the 
manager of a charity and hjs rights are never in a 
higher legal category than that of a mere trustee. 
P. O. Srinivasa CHARIAR v. EVALAPPA MUDALIAR, 
31 M. L, T. 1; 16 L. W. 247; 45 B. 565; 48 M. L J. 586; 
24 Box. L, Ba 1214; (1922) A. I. Ra (P, C.) 825; 36 d 


See PENAL CODE, 1860, 
i 157 


See Catrig TRhESSPASS 


‘Lad, 524 
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Divorce Act (IV of 1859)—Divorce, suit 


for— Husband. or wife, uncorroborated evidence of, 

if sufficient—Adullery, charge of, against known 

person — Necessary co. respondent. 

In au action for divorce under the Divorce Act, the 
evidence of the husband or wife alone ought never to 
be accepted without corroboration either by witnes- 
ses, or at least by strong surrounding circumstances, 

Where charges of adultery are made against a 
known person, that person must be made a co-ree 
spondent unless the !udge otherwise directs Wi 


, PENDURTI JOSEPA v. PENDURTI RAMAMMA, 43 M. L 7, 


441; (1922) M. W. N. 637; 16 L. W. 689; 31 M. LoT. 
416. 931 
Document, admission of — Appellate Court, duty 

of. 
When a document is admitted in evidence at the 
appellate stage and is relied upon by the Appellate 
Court in its judgment, ib ought to record an order 
admitting the document in evidence and should also 
record its reasons for admitting ib in the appellate 
stage, © AMnICA OHARAN SEN v. Girish CHANDRA 
SEN 719 
Consiruction—Sale by legal and beneficial 

owner—Suit for specific performance — Limitation — 

Limitation Act (IX of 1908), Sch. I, Art. 118. 

The suit villages originally belonged to the plaintiff's 
deceased father. They wre sold in Court auction 
in 1879 and purchased by the defendant. The 
plaintiff alleged that this purchase was made on 
behalf of the plaintifs father, that a part of the 
purchase-money was paid out of his funds and the 
balance obtained from one Æ. to whom the suit 
villages wére sold by the defendant subject to a 
condition of re-conveyance on payment of a stipulat. 
ed sum A suit to compel such re-conveyance 
was instituted and a decree directing the re-con- 
veyance obtained in :889. In i583 during the 
pendency of the suit an agreement was entered into 
between the plaintiff'a father and the first defendant 
which recited :— 

“Under these circumstances, under the ordera 
of M plaintiff's father) the accounts were looked 
into in respect of items due to S, first defendant, 
relating to the said villages, and also relating to the 
trausactions between S. and M. On looking into 
the accounts the amount found due to S. was 
Rs. 95,563-17.8. S. conseuted to receive the same and 
sell the aforesaid villages to Af." The agreement 
farther stated that on the defendant's succeeding 
in his suit against K. he should sell tho suit 
property to the plaintiff's father on payment of the 
sum found due to the defendant. There was also a 
stipulation in the contract for the payment of 
interest until nayment of the sum above mentioned 
and for the plaintiff's father’s giving a mortgage 
to the defendant to secure the payment of the 
sum. The plaintiff in 1900 instibuted the present 
suit for possession of the villages on payment of 
such sum, if any, as may beefound duo s 

Held, that whatever might have been the nature of 
the original purchase by the defendant, the contract 
of 1888 treated him as the beneficial and legal 
owner and the plaintifs suit, being one for tho 
specific performance of a contract, was barred by 
Art. 113 of the Indian Limitation Act. P. C. 
SUBBARAYA PILLAI v. Venkata PERUMAL, ]6 L.W 
169; 31 M, L, T, 146; 45 M, 646; (4922) A, 1. R. (P. C. 
845 : 172 
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Document—concld. 
vance, interpretation of-— Will— Power to sell, 


athether includes power to mortgage. ‘ 

Where by a Will power is given to sell property to 
pey off debts, that power includes the power to 
mortgage, unless there bo some reason to be gathered 
from the will itself why it should be excluded, 
PARTHASARATHI NADY v MukUNDAMMAL, 48 M. L.J. 
5561; 16 L W. 670; (1922) M. W. N. 729; 45 M. 867 





, proof of, waived —Effect of wavier. 

Formal proof of a document when it is required to 
be proved in a certain way may be waived hy any 
of the parties whose interests it may affects, but 
such waiver would not affect the legal character of 
the document Pat BANWNATH SINGH v, BRIJRAJ 
KUER, (1922) A. T, R, (Par) 514 383 
Easement—Rights to go on another's land to 

gather fruit— Right unknown to law, 

The right to go on to a neighbour’s land to 
collect the fruit of a tree which falls therefrom 
from such portion of a tree which belongs to the 
asserter of such right is nob an easement within the 
meaning of tbe Easements Act. Such a right is un- 
known to the law. Wi SARANGAPANY lYENGAR v, 
SanagoPA Naipu, 16 L. W. 98; (1923) M. W. N, 42); 
3: M. L. T 78,43 M. L. J. 152 (1922) A. I. R. (M) 
368 . 968 
Easements Act (V of 1882), s. 60— 

Licex se— Personal — Successor or transferee of grantor 

not bound. — Revocation, notice of. 

A license under the Easements Act is of & per- 
sonal character, not merely as regards the grantee 
but also as regards the grantor. With the latter's 
death it comes to an end and his successor is 
entitled to treat the licensee as a trespasser even with- 
out a notice of revocation. M. KARELAL v. BADRI- 
PRASAD, JAN. D. B. 76 (1922) A. T. R. (N.) 162. 107 
Ejectment of tenant—Tenancy right, 

emtinclicn cf. 

Ejectment of a tenant merely extinguishes the 
tenancy right, it does not transfer it to the ejector. 
NM GANPAT TELI v. DAJI 855 
Endowments- Temple prcperty— Origin trace- 

able to trust-. Conversion by irustee— Onus on trustee. 

Where the discoverable origins of property show 
itto ba trust property, the onus of establishing 
that ib must have illegitimately come into the 
trustee's own right does not rest upon the benef- 
ciaries. The onus lies henvily on the trustee to show 
by the clearest and most unimpeachable evidence 
the legitimacy of his personal acquisition , 

ln the absence .of unique circumetances, a 
property discovered to be originally trust property, 
cannot be allowed tó be converted into the private 
` property of the trustee., P. C. SRINIVASA CHARIAR 
v. EVALAPPA MUDALIAR, da M. L, T. 1; 16 L. W. 247; 
46 B. £65: 43 M, L J. 536; 24 Bow. L, B. 12 4; (1922) 
A J.B. (P. C.) 326: 86 0. L. J. 524 I 
Estates Partition Act (V B, C. of 

1897), SS. 7, 99— Joint esiate— Partition Vy 

private arrangement — Tenure, creation of — Partition, 

2egular, under Act-~ Tenure, voidance of. 

Section 99 of the Estates Partition Act has no 
application to a case where the tenure sought to 
be avoided was created by a co-sharor in respect 
of land allotted to him under a private partition 


ÍNDIAN CASES; 


JONABALI 


‘burden of proof from one party to the other. 


[1928 


Estates Partition Act—oconcid. 


and which was held by him in severalty at thea 
time of the creation of the tenure. j 

The main test of the applicability of section 99 is 
holding the land in severalby under a private 
arrangement, This arrangement need not be so com- 
plete or so formally mude as to exclude partition on 
the application of some of the proprietors under 
section 7 of the Act © PRosANNa KUMAR BEDANTA 
TIRTHA BHATTACHARJYA v, MADHU BADYA 500 


Evidence, admissibility of —Copy of copy when 
admissible. - 
Where a copy of a person’s statement is a copy of 

& copy, it is inadmissible in evidence, except when 

the statement has been pub to the person making 

ivand admitted as having been made by him. O 

PARBATI v, MUHAMMAD HADI, 9 O. L. J. 80% 


of—Document, invalidly 





, admissibility 
registered. 

A deed which is not legally registered is invalid 
and a nullity and as such is inadmissible in evidence. 
L HAR BHAGWAN v. HUKAM SING, 4L. L. J. 248; 
8 L. 242; (1922) A. I. B, (L ) 248 789 


, admissibility of—Recitals of boundaries in 
documents between third parties, sf admissible—Evi- 
dence Act (I cf 1572), ss. 11, 18, 32 (8), . 
Recitals of boundaries in documents between third 

parties where they throw light on the question of 

the ownership of the property in suit are not ad- 
missible in evidence under section 11 or 12 of the 

Evidence Act But they may be admissible under 

clause 8) of section 4% of the Act when they are 

the statements made by persons of the character 
described in the opening sentence of that section, 
that is to say, persons who are dead or who cannot 
be found or for other reasons there stated cannot 

be examined. as witnesses. © ABDUL RAHIM v. 

SIKDAR 32 

=, admissibility of -Unstamped  receipt— 

Secondary evidence— Payment, independent proof of. 








584 


An unstamped receipt cannot be proved at all” 


either by primary or by secondary evidence. But 
in order to prove the payment, evidence other than 
the document is not excluded by the existence of the 
document, M Ramprasap v. NATHURAM 49% 
Burden of proof, question of, „when imma- 
terial. 
‘lhe question of onus of proof loses its importance 
when both parties toa litigation have adduced evi 
dence in support of their respective cases and the 
Court, on an examination of such evidence, shifts the 
C 
SHIB CHAxpRA SINGHA v GOUR CnaspRA Par, 85 Q. 
L. J. 473; (2922) A, L R. (C.) 160; 27 C. W.N, L $ 


-— Document relevant as evidence of trans- 
action—Recitals, if and when relevant, 

Where a document containing assertions by a 
person who is alive is admitted in evidence as evi- 
dence of a transaction, the recitals in the document 
do not bevome part of thé evédence unless the per- 
son making the assertions" is brought before the 
Court. © NEHAR Bewa v KADOR HAKAS MOHAM- 
MED e 252 


» 
LI 








Entire ev'dence before 
onua academtcal, 


Court --Q «estion of 


Vol, LXViIT] 
Evidence—oconcld. 


Where the entire evidence on both sides is once 
before a” Court, the, question as to onus becomes 
purely academical. P, Ca CHIDAMBARA SANNADHI- 
GALU VRkRAMA REDDI, SLM L. T. 54, 16 L. W. 102; 
45 M. 585; (1992? M. W. N 749, 43 M. L. J. 64% 
(1922) A, I. R (P. €.) 292 538 
Evidence, improper, admilted — Exclusion by 

High Court —High Court, appraisement of remaining 

evidence by. 

Itis not possible for the High Courtin second 
appeal to say whether, after the exclusion of evidence 
improperly admitted, there is sufficient evidence left 
to justify the decree of the lower Appellate Court. 
This is a matter which must be considered by that 
Court, C Ung ALI SIRDAR v. SHADEHAI BEHARA, 
85 C.L. J. 182; (192?) A. L R. (0) 185 1003 


Evidence act (| of 1872), ss. IT, 
13, 32 (3). See Evipexce, E 2 


SS. 11, 13, 32 (2)—Documents con- 
taining’ recitals as to boundaries, admissibility of — 
Persons making them alive and testifying to ihem— 
Documents, admissibility of, whether affected. 
Documenis nob inter paries containing recitals as 

to boundaries aud throwing light on the qnestion of 

the ownership of the property in suit, are nob ad. 
missible under section lt or section 13 of the Evi. 

dence Act, but are admissitle under section 32 (2) 

of that Act, The mere fact that the persons con- 

cerned in the transactions are alive and actually 
testify to them, would not render such documents 

inadmissible. N TRIMBAK v. GANESH 314 


SS. I3, 35, applicability of. See 
LANDLORD AND TENANT 676 
ss. 12, 21, 32 (5)—Relevancy of state- 
ment about relationship—Means of special know- 
ledye—Statement by deceased person as lo his 

adoplion while small child — Admission under s. 18, 

relevancy of. i 

The statement of a person made when he was 
thirty-six years of age that he was adopted when he 
was four years old is admissible in evidence after his 
death to prove the fact of his adoption under 
section 83 (5. of tho Myidence Act, as he possessed 
the special means of knowledge about the relation- 
ship required by the section. The fact that the 
person making the adoption died while the person 
adopted was too young to remember him would not be 
material, as the latter would surely be able to declare 
positively that he had been adopted from that 
acquaintance with the history of his family which 
he would necessarily possess, 

Section 18 of the Evidence Act does not by itself 
make relevant tho admissions therein mentioned. 
M GULAB THAKUR v FADALI 

se 24—Person in authority,” if include 
the prosecutor— Confession. suspected to be obtained 
by inducement— Proseculion to show that confession 
freely made 

The words "person in aufhorily” in section 24 of 
the Evidence Act inchide the prosecutor. 

If, in the circumstantes of a case, it appearsto the 
Court that there is reason to suspeci that a confession 
was obtained by inducement so as te b ing it under 
the provisions of section 24 of the Evidence Act, 
the prosecution, to make the confession admissible 
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Evidence Act—conid. 


in evidence against the accused, must show that i6 
was freely made. © AsmrosH Durr v. EMPEROR, 26 
C. W. N. 54; 22 On. L J, 673 413 
-o—— S. 27 — Confession — Material corroboration. 

The discovery of the dead body of a person, 


'alleged to have beon murdered, ata place indicated 


in a confession, would be material corrob ration of 
the confession, but where it is difficult to say whether 
the discovery was made before the confession or 
afterwards the confession ought not to be accepted, 
O Hixca v Emperor, 9 O.L J. 190; 4 U. P. L. R. 
(J, C.) 50; 23 CR L.J. 451; 1922) A.L K. (N ) 17 


ER - SS. 68, 69, 70, Wi. 
DOCUMENT 


S. 91 —Bjectment suit—Tenants pleading 
permanency ~Settlement papers not produced — Oral 
evidence —ÍInference of lease being (ein porary— Tenant 
building while landlord stands by — Ustoppet 
In an ejectment suit where the tenant pleads per- 

manency of title but does not produce settlement 
papers in support of it, section 9] of the Evidence Act 
prevents him from giving any oral evidence at all as 
to the terms of the settlement of land with him and 
the only inference that can be drawn is that his lease 
is temporary and that he is a tenant-at-will. 

In such s case if the landlord stands by while the 
tenant builds his' house, there can be no question of 
estoppel because the tenant knows his rights pei- 
fectly well and any inaction on the part of the 
landlord cannot deceive him. 

Obiter.—Where by the terms of a lease no pewer 
whatsoever is given to the tenant to erect anything 





Sce ATTESTED 
8S 





' in the nature of 8 permanent building and the 


landlord either by his omission to interfere or by 
his active intervention encourages the tenant in 
the mistaken idea that he has power to build such 
a house and that he has permanent interest in the 
land, the landlord cannot afterwards turn round 
and say that he had only a temporary interest. 
In such case it must also be shown that the. 
Jandlord was aware of what his rights were and 
had power to prevent the tenant from buiding, 
Pat Bupuan Treni v. MADAN Mosan Lau, 3 P. V. T, 
435 653 
ps S, 92.—Pro-note—Separate oral agreement 
to pay additional interest, whether provable 
Where in a suit on a promissory-note the plaintiff 
alleges an oral sgreement to pay interest 
ata higher rate than mentioned in the pro-note, he 
is not entitled to prove the alleged oral agreement 
by parol evidence. © HABIB Ati KHAN v RAM 
Narayan, 90 L J. 273; 4 U. P. L. R. (J. C.) 69; 
(1924) A. IL B. (J 0.) 270 520 
— 8, O2--Unconditional promise to pay— 
Oral agreement, calculated to make tt conditional, 
admissibility of. . e 
Where there is an absolute, unconditional promise 
to pay a certain amount as liquidated damages, oral 
evidence of a contemporaneous agreement which has 
the effect of making it conditional and defeasible, ia 
inadmissible, tvs SUBBAYYAR v, SUBBARAYALUA JYER, 
lyzi: M. +. N. 635: TM. L J 541 753 
— Sa 105, Liu (o), 33, [54— 
Cross-examination of witness $y party producing him 
-—Accomylice-—Oorroboratian, 
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A Public Proszeutor is not bound to produce wit- 
nesses whom he considers to be false and the Court 
should not allow him to cross-examine prosecution 
witnesses immediately they are produced. 

The burden of proving the existence of circum. 


stances bringing a case within auy of the general ' 


exceptions of the Penal Code rests upon the accnsed 
and section 105 of the Evidence Act says the Court 
shall presume the absence of such circumstances. 

Section 138 of the Evidence Act lays down the 
rule of law regarding the testimony of accomplices, 
and section 1i4, illustration (b), is merely a guide to 
assist the Court, though in a vast majority of cases 
pradence requires that there shall be corroboration. 
Xo hard and fast rules can, however, be laid down 
to regulate the extent and nature of this corrobora- 
tion, this being dependent entirely on the circum- 
stances of each case. 

The evidence of one approver cannot be said to 
corroborate that of another except where both have, 
at the earliest opportunity, and before there has been 
any chance of ‘corroboration, deposed to the same 
acta as having been committed by a particular 
accused person. 

The Court should insist on there being unanimity 
as tothe incidents deposed to, or a sufficient number 
of them, by two approvers before their uncorro- 
porated testimony is deemed sutficient to warrant a 
conviction thereon. L NARAIN Das v. EMPEROR, 4 L. 
L 3.91; 3 L: 144: 9 P. W. R. 1922 Cr; 28 Cn. L J. 
513; ( 922) A. I. R. (L) 1 : 


S. L12--Presumption of patermty — Facts 
necessary to be proved. 


A person relying on the presumption of paternity 
under section 112 of the Evidence Act must 
establish all the facts mentioned in the section 
before he can ask the Court to treat them as con- 
clusive proof of his paternity. N Maroti v, BHAGI 


465 
Document produced by obligor. 





When a document creating an obligation is produc- 
ol by the obligor the strength of the presumption 
authorised by section 114 of the Evidence Act varies 
in different ciroumstarces and the Court has to take 
into regard any factsor circumstances indicating that 
the document might have been stolen. 

In a suit uponja bond if the latter is produced by 
the defendant with an endorsement of payment on it, 
the burden of establishing that the debt was still out- 
standing, or in other words, of showing that the bond 
. eame in the possession of the defendant by dishonest 
means and that the signatures to the endorsements 
were oither forgeries or unauthorised, is on the 
plaintiff. O Ram Natu v. RAGGHA San, 26 O. C. 125, 
(92.) A I R'(N. 211 592 


S: H i4, lil. (@)—Appeai—~Odjection 
taken in grounds of appeal not mentioned in judg- 
qnent— Presumption. 

In illustration (e) of section li« of the Bvidence 
Act it is laid down that the Court may presume that 
judicial and official acts have been regulerly per- 
formed, a presumpiéon which, like all other pre. 
sumptions, may be regutted but, unless rebutted, is 
conclusive. 





INDIAN CASES, 
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Where it is the duty of a Court to do a particular 
thing it must be assumed thatthe Judga of that 


' Court did his duty. 


It is the duty of a District Judge to record a fiad- 
ing on all points argued before him, aud where a ` 
judgment makes no mention of an objection taken 
in the grounds of appeal, the pzésumptioa, in the 
absence of evidence to the contrary, is that the 
objection was abandoned. Ña ABDUT KARIM v. 
THAKAR RAM-JAGGU RAM 





S. 120—Testimony of party to suit, value 


of —Omission to call important witness—Preswmp- 
tion. 


There is no rule. that if a party, plaintiff 
or defendant, gives his testimony, he must bs 
disbelieved, because he isa party to the suib When 
a plaintiff has deposed in support of his case, his 
testimony must be scrutinised in the same manner 
as that of any other witness. 

Per Buckland, J.—1f a party wishes not to have a 
presumption raised against him by the fact that an 
important witness has not been called, he should 
exhaust to the utmost of his power every means to 
bring that witness before the Court. © Jogenpra 
KRISHNA Roy v, Kurban Hansur & Co, 35 0. L. Jy 
175; 49 C. 345 933 


—— —— S. 5 9— Police diary—Investigating Police 
Officer permitted to refer to, to rejresh memory—De- 
fence, right of, to inspect diary. 

When an Investigating Police Officer appears as a 
witness for the prosecution, and is permitted by the 
Magistrate to refresh his memory in respect of a 
particular question by referring to the Police diary, 
the accused is entitled to an inspection of that 
portion of the diary only from which the witness 
refreshed his memory, and nof to the whole diary. 
Pat Lacami SINGH v Emperor, 3 P LL. T. 662; 23 
Cr. L. J. 591; (1922; A. 1, R, (Par. 562 623 


Execution of decree—Application for issue 
of notice—Step-in-aid of execution —Objection as to 
limitation not taken—Objection, if can be taken tn 
subsequent proceedings—tes judicata. 

An application praying for issue of notice upon the 
judgment-debtor is an application in aid of execu- 
tion. 

“Where after due notice upon the judgment-debtor 
the “ourt decides that the execution is in order and 
that it should proceed, it is not open to the judg- 
ment-debtor in subsequent execution proceedings to 
challenge that order and set up a plea that the 
previous execution proceedings were barred -by 
limitation. Pat GouR CHANDRA HAY v, JANARDAN 
PRASHAD THAKUR 337 


Auction-sale— Reversioners not gllowed to go 
behind decree. 

Where an alienee, whois an outsider, finds that the 
&lienor's debt is a decretal debt, he need nob make 
any further enquiry andethe reversioners will not be 
allowed to go behind the depreg This rule, however, 
does not apply where it is elear that the alience’s 
suspicions should have been aroused by the surcound. 
ing circumstances or where 16 is proved that he: 
actually had knowledge of the bad faith of the decre- 
tal transaction. L RAN SINGH v. BULGIA, 3 L 149; 
(19»2) A, I, R. (L. 299 


` 
` 
. 
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. Decree-holder seeking to certify pa me rt made 
to him ont of Oourt —Limitation —Application to 
certify pryment, if must be distinct from application 
to execute decree—Civil Procedure Code (Act F of 
1993), O XXI, r. 2 (1)—Dimitation Act. (IX of 
1993), Beh, I, Arts, 175,181, application. of. 


Where a decres.holder seeks to certify a payment 
made to him out of Courb by ths judgment-debtor 
under sub-rale (1: of r, 2of O. XXI of the Code of 
Oivil Procedure, the Article of the Limitation Act 
applicable to an application for the purposo is 
Art. 181, and the right of the decree-holder to apply 
accrues as soon us he receives payment. 

The Code of Civil Proczdure does not prescribe 
that an application to certify pay ment by a judgment. 
debtor must necessarily bo distinct from an appli- 
cation for execation of the decree; thera can} ba 
no objection to a combined application embodying a 
two-fold prayer, namely, first, that the alleged pay- 
ment ba recorded, and secondly, that the dacree be 
executed for the halance of the judgment-debt, 

Arb. V74 of Schedule I to the Limitation Act is 
applicable only to a case under sub-rule (2) of r. 2 


of O XXI of the Code of Civil Procedure. It has no 
application to a case under sub-rule il © Baner 


MAHAMMAD SAHI v. A1JANMAI, 35 C. L. J. 71; 230 W., 
N. 529; (1922) A. L R. QC.) 80 780 


Limitation—A pplication for execution, when 
may be treated as one in continuance or revival of 
a previous application, 

An application for execution of a decree may be 
treated as one in continuation or revival of a previous 
application, similar in scope and character, the con- 
sideration of which has boen interrupted by the 
intervention of objections and claims subsequeutly 
proved to be groundless or has baen suspended by 
reason of an injunction or like obstraotion. 

Oh the 24th June 1916 an application was made 
for the execution of m decree passed on the 22th 
June 1915, and ths process and process-fees filed. 
The judgment-debtor Sled a petition under O. XXI, 
r. 2 of the Code of Civil Procedure to the effect that 
the decree had been satisfied out of Court This 
objection was numbered as a separate case Oa the 
Sth December i916 the objection case a3 well as the 
execution case came up for cohsideration The 
objestíon case was dismissed for default. Vith rezard 
to the execution case the following entry was imads 
in the order sheet: ‘Ine Plaider for che decree- 
holder has no objection to his case beinz dismissed 
provided he gata his costs. The execution cise is 
dismissed for default The deores-holder will ges his 
Ina subsequent application for execution of 
the decree presented on the z7ih November tJi9 
objection having been taken by the judgmant-dsbtor 
that the af plication was barrad by limitation inas- 
much as it was pres3nted more than 4 years after 
the 21th ‘ung lut, whea th» previous application 
for oxecation had b3e2 made: 

Held, that as soon as_the.objection was abanionad, 
it baoame ‘the duty Qf the Cours to procaed with the 
application for execution so that tne order for dig- 
missal passed on tha vith December !14 must be 
treated as equivalent to an order for striking off the 
case or remoring it from the file for the convenience 

ofthe Court. Consequently, the subsequent applica- 
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tion for execution was not barred by limitation. 
© Asoonya NarH PauaRY v. SRINATH CHANDRA 
Pamnanv, 850 L, J. 84: 26 C. W. N. 338 207 

Limitation --Erecution stayed by order of 

Court — Period of stay, 1) can be deducted. 

In computing the period of limitation for an 
application for execution of a decree, tho decree- 
helder is entitled to deduct the period during which 
the execution of the decree was stayed by an order 
of Court, {s OnmaBU CHANDRA v. lPANINDRi Narain 


Execulion proceeding s— Ezecution appli- 
cation, dismissal of, in default — New application filed 
before dismissal — Proceedings, whether independent 
— Limatation, plea of, not raised in previous proceed- 
ing — Objection, whether entertainable in subsequent 
proceeding, 


Although the execution of a decree may have been 
actually barred by time at the date of an application 
made for its execution, yet, if an order for such 
execution has been regularly made by a competent 
Court having jurisdiction to try whether it was 
barred by time or not, such order, although erroneous, 
must, if unreversed, be treated as valid. 


An application for the execution of a decree was 
made more than three years after the last application 
für execution. One of the judgment-debtors appeared 
and raised various objections but did not take any 
objection about limitation. This application was 
dismissed for want of prosecution, Before the dis- 
missal of the above-mentioned application, another 
application for execution was made : 

Held, (1) that the present application for execution 
was substantially an independent proceeding ; 

(2: that the judgment-debtor, not having raised an 
objection nbout limitation in the previous execution 
proceeding, was precluded from raising the said ob. 
jection in regard to that execution in the pzosent 
execution proceeding. Q Ganea DIN v Die SINGH, 
25 0. 0.18; (19:2) A IR. 3, C.) 117 207 





, revival of — Excecution, application for, defec- 
tive —Deject immaterial — Application returned for 
amendment—Re-filed after enpiry of limitation— 
Decree-holder prepared to fall back on previous 
applicati? - Previous application, whether revives. 


On 2‘th September 12!» a pieliminary decree for 
sale was passed On ) 1th December . 1:5 the decree- 
holder made an application for the preparation of a 
final decree for sale, but since it was not correct, the 
Court returned it to the dercee-holder on 2:8t Decom- 
ber 1918 for amendment, without fixiag any time 
Jhe only 


amendment needed in the application was in 


_1e-pect of the amount,claimable under the decree, 


which wss entered less than what was actually 
due to the decree-holder, and a defective descrip. 
tion of the mortgaged property. The decree-holder 
did not file the application after amendment till wyth 
May 19.9, but was, however, prepared to accept a 
decree for the amount s:ated in the original appii- 
cation: 

Held, that in view of the gecree-holder's attitude 
the application dated 29th May 1919 wasin any case 
an application for the continuation or revival of the 


| 1046 


. Execution proceedings—oconcld, 


previous application and was, as such, not barred by 
time, A Karro Mart v. Kassi NaTH, FO A. D. J. 
EEO; 4 U, P. L. B.A.) 1£0; (1922, A. I. R. a 446 

| 49 


Execution sale—Knocking down of property 
and acceptance of deposit by Nazir, whether make sale 
final—Diserelion of Court to accept or reject bid— 
Civil Procedure Code (Act V of iste), Sch. I, App. È, 
Form 29. 

An execution saleis not concluded when a prop. 
erty isknocked down to a bidder and the neces. 
sary deposit of 25 per cent. made by him and accept. 
ed by the Nazir Having regard tothe provisions 
of the third condition of sale seb out in Forin No 29, 
Appendix E, of the First Schedule to the Civil Pro. 
cedure Code, the Court has a discretion in the matter 
of accepting or rejecting the bid and the Court's 
order directing a re-sale of a properiy after it has 
been knocked down and the deposit accepted by 
the Nazir, is not without jurisdiction, Ww Fazin 
Mean v. Prosansa Kumar Roy Sus 


Factum valet—Mortgage—Foreclosure proceed- 
ings— Voluntary surrender by mortgagor of equity of 
redemption-—Mortgagee in proprietary possession for 
great length of time—Redemption, suit for, on ground 
of dejects in {creclosure proceedings and surrender, 
maintainability of —Adverse possession, plea of, by 

mortgagee 

A mortgagee applied for foreclosure under Bengal 
Regulation XVII of 1806 but the case was consigned 
to the records before the period of one year’s grace 
usually allowed for payment had expired. Subse. 
quently, when the mortgagee was contemplating the 
filing of a suitfor praprietary possession of the mort- 
gaged property, the mortgagor voluntarily gave him 
possession aud got mutation effected in his favour. 
The mortgagee remained in possession of the 
property fora number of years when the plaintiffs 
filed asuit contending that the surrender was not 
valid for want of registration and that they were 
entitled to redeem the mortgage on payment’ of the 
amounts due thereon: 

Held, (i) that the subsequent proceedings taken by 
the mortgagor to deliver possession and get mutation 
effected in favour of the mortgagee operated as a 
surrender by the mortgagor of his equity of redemp. 
tion in recognition of the validity of the previous fore- 
closure proceedings ; 

. (ii) that even if there was any defect in the 
original foreclosure proceedings, the mortgage conld 
' not be treated as subsisting ond the transaction 
re-opened after the lapse ofa Jarge number of years 


from the date when the equity of redemption was. 


surrendered ; 

(iii) that even if the rights. conferred by ihe 
private setilomens were defective und inchoate or 
legally insufficient for the extinction of the equity 
of redemption, the acts of the parties had been such 
as to'supply all defects: and 

(iv) that although exclusive possession by a mort- 
gagee for any length of time short of the statutory 


period of sixty years would not invest him with an ` 


adverse title, yet in this case the possession for more 
than 19 years of the mortgagee. obtained aliunde in 
recognition of his proprietary right after the termina- 
‘tion of the foreclosure proceedings operated as a bar 


INDIAN OASSS. 
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or defence toa suit for redemption, more so as by 
virtue of the mortgage the mortgages was not 
entitled to possession of the mortgaged property. 
f» Basui& HUSAIN v, CHANDRAPAL SINGH, 78 O O. 
83; (1922) A I B. (3. O.) 133 223 


Family Setilement—l(onsideration. 

Although in a deed of family settlement the Court 
should not scan with much nicety the quantum of 
consideration, yet to make the compromise of any 
value the parties must be at arm’s length, on equal 
terms, with equal knowledge and with sufficient 
advice and protection. 

A family arrangement to be operative must be 
without fraud : ib would not be supported if founded 
on mistake of either party tə which the opposite 
party was au accessory, or if either party has been 
misled by the concealment of material things, for 
the essence of the matter is mutual communication 
of all relevant circumstances, % Satis Cuanpra 
Guosa v. KALIDASI Dasi, 340, L. J, 629; 26 0. W. N. 
177; (1922) A. L R. {C ) 205 577 . 


Father, if representative, See REGISTRATION: 
Act, 1:77, ss, 8, 24 754 
Finding as to custom—Finding mot disputable 
in Secon& appeal without — certificate — Punjab 

Courts Act (VI of 1918), s, 41, ‘3°, 

When the decision of a case depends upon a 
finding as to custom such decision cannot. he 
disputed in second appeal without & certificate. 
L, WATEH MUHAMMAD v, IMAM-UD-DIN, Z L, L. J. 188 


' 05 
General Ruies and Circular Orders 
of Calcutta High Court, Chap. XI 
ra 46, CIS. (e) (f). See CIVIL Proceours 
Cons, 1908, O. ILI, R 4 (1), O. IX, R. 4 639 
Qt t—Gift of income, whether gift of property. 
A gift of the income of a property without any 
Hmilation is a gift of the property itself. i Varrut- 
NATHA AIYAR v. THEYAGARAJA AIYAR, 41 M. L. J. 20 


Intention —Gift to adopted son-— Adoption 
declared. invalid —Gift, validity of, how determined — 
Motive of donor— Construction of document- Reference 
to similur documents, 

Where a person. makes a gift to another describing 
him ns his adopted son and the adoption turns out to 
beinvalid, the validity of the gift depends upon the 
question whether the donor merely described the 
donee as his adopted son or intended that tle 
validity of the gift should be conditional on the 
validity of the adoption, 

The distinction between what is description only 
and what is the reason or motive of a gift or bequest 
may often be very fine, but it isa distinction which 
must be drawn from a consideration of the language 
and the surrounding circumstances. . 

The Court sbould not strain to adopt a con- 
struction, which would defeat the intention of the 
testator, unless it is absolutely certain from the 
words of the Will that the testator intended to make 
the gift to the donee conditigfal on the adoption 
being valid. 

A Hindu adopted his daughter's son J. Some 
nine years after the aduption he by Will made a 
gift of his property, "to my adopted son J.” After 
the death of the testator the adoption was declared 


—-— A 
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invalid and the question was about the validity of the 
gift: - 

Held, that it was clear that the testator made the 
gift out of natural love and affection and that iu 
making his Will he merely described the donee as 
his adopted son in the ordinary course without intend- 
ing that the gift should be conditional on the 
validity of his adoption. 

. The language of oue instrament does not afford 
much assistance in the construction of another. B Bar 
DHONDUBAI *?. LAXMANRAO 'lRIMBAERAO JAVADEKAR, 


24 Bom L. R 794; (1922) A. I. R. (B.) 352 50 
Government o? India Act, I915, 
S. 107. See OancorrA Rest Act, 19220, 


ss. 16, 18 274 
Government servant—Acquisition of im- 
moveable property benagmi— Government Servants 
Conduct Rules ~ Fraud—Public policy—Contract Act 

(IX of 1872), 8. 23, operation of, 

The acquisition of an interest in immoveable prop- 
erty by a Government servant in the name of 
another to evade the rules made in that behalf for 
regulating the conduct of public servants, may be very 
reprehensible by reason of his violation of the said 
rules, but it cannot simply for that reason be 
described as fraudulent or opposed to public policy 
so as to attract the operation of the law laid down 
in section 28 of the Contract Act. 

No Court can invent a new head of public polioy or 
condemn an agreement because, in its opinion, it 
is not consistent with publio interest. 

Government Servants Conduct Rules are rules of 
conduct:and not statutory prohibitions, so that a 
disregard of those rules does not necessarily taint 
transactions by Government servants with immor- 
ality or illegality. © DHIRENDRA Kumar BOSE v. 
CuHANDRA Kanra Roy, 56 C. li, J. &2 
Guardian, unauthorised, sale by—Suit for p98- 

session by minor—Oompensation to vendee~—Relega- 

tion of parties to. original position —Specific Relief 

Act (I of 877), ss 38, 41. 

An unauthorised guardian sold certain property of 
a minor. Out of the sale-proceeds certain other prop- 
erty of the minor was freed from a mortgage charge. 
In a suit by the minor for possession of the property, 
the vendee contended that the sale should be seb 
aside only on the condition of his being compensated 
by the minor for the money that he had expended : 


Held, \1} that ss the action of the unauthorised ` 


guardian was ultra vires, the sale must be regarded 
as void ab initio and the minor must be given a decree 
for possession of the land free from all payments: 

(4) that, however, having regard to the provisions 
of sections 38 and 41 of the Specific Relief Act, the 
parties were to be relegated to the position which 
they held before the deed of sale was executed. L 
FATER > an 4. LANGRA, 2 L. L. J, 184; 4 U.P, L. 
R. (u) 9 | 15 
Guardian and ward—(ourt’s duty— Minors 

wel[are. 

In matters of guardienship the main question 
for a Court is the welfare of the child and it 
need not assign the personal guardiauship of the 
child to a person merely because, in other respects, 
he has tho best title to be guardign. © GANGA TALI 
9, Dip Nagarin, 90. Le J. 328; (1822) A. I, R. (J. 00 
129 533 
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Guardians and Wards Act (VIII of 
1890), S. 7 —Minor—Guardianship of property 
—Relatives desiring appointment of somebody else 
—Moiher, claims of, tf can be ignored. 

The bare desire of the relatives of a minor that 
some person other than the mother should be 
appointed a guardian of his property is not a 
eufficient reason for depriving the mother of her 
recognised claim to be the guardian of her minor 
child's property, if she is otherwise fit to be ap- 
pointed as such by her character and capacity. 
M LAXMIBAI v ABDUL KADIR 
——— S8. I], 13, $8 —Application for appoint- 

ment as guardian refused—No appeal--Second ap- 

plication by same person, whether entertainable—- 

Application for appointment as guardian after 

removal of existing guardian, rejection of—Appeal 

—Procedure under Act, whether summary — Provi- 

sions of Act ignored — Material. irregularity, 

Where an application for appointment as guard- 
ian of a minor is refused, and there is no appeal 
against the order of refusal, a subsequent applica- 
tion by the same person for a similar purpose, 
eannob be entertained, 

No appeal lies from an order rejecting an appli- 
cation charging a guardian with misappropriation and 
asking for the appointment of the applicant as 
guardian, but ibis open to the Iligh Court to treat 
the appeal as an application for revision, under 
section 48 of the Guardians and Wards Act, 

Proceedings under the Guardians and Wards Act 
are not intended to be summary, and the procedure 
of a District Judge in appointing & guardian would 
be materially irregular, if he ignored the procedure 
enacted in sections 1! and 13 of the Act, and failed 
to consider whether the guardian was by character 
and capacity a fi; person, and whether his appcint- 
ment was for the welfare of the minor. M Goparnao 
v. SHRAWAN 291 
SS. 19, 25 — Hindu father — Guardianship 

of minor son, application for— Application to be 

treated as one for custody, 

Anapplication under section 19 of the Guardiangand 
Wards Act by a Hindu father to be appointed the guar- 
dian of his minor son who is living with his mother 
18 nob competent, because, under the Hindu Law, the 
father is already the natural guardianof his minorson. 
Any such application should be treated as one made 
under section ^5 of the Act for the custody of the 
minor and decided accordingly. B Bar TARA v, 
MouaNrAL Linnusuart 24 Pom. L. RB. 7755 (1934: A. 
LR, By, 405 5 


- — S, ZO—Civil Procedure Code (Aet V of 
1908), O XXXII, v. 7— Lease by quarlian in terma 
of compromise entered into with leave of Qowrt— 
Consent of Collector, if neressary 
Where, in accordance with a compromise entered 

into on behalf of a minor with the sanction of the 

Court under O. XXXII, r. 7 of the Civil Procedure 

Code, the guardian of Lhe minor grants a lease, the 

consent of the Collector under section 29 of the 

Guardians and Wards Act is not necessary. «2 

ABDUR RASHID o SHEIKH Kuaxpkam, 250. L. J. 208 


997 

Gujrat Tatukdars Act (Bom. Act 

Vi of (888), s. 298 —Notiication by Taluk- 

dari Settlement Qfficer —Clgims, submission of—laim 
already known, whether gust also be submitted, 





[ental 
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Upon the issue of a Notification under section 29B 


of the Gujrat Talukdars act by a Talukdari Settle- 


ment Officer, as Managiag Officer of a Talukdari 
estate, every person who has a claim against the 
estate must give a notice in writing of such claim, 
The fact that such oflicer is otherwise aware of a 
claim~inthis case a mortgage —would not save the 
claimant from the consequences of the failure to 
give the notice required. Es TALUKDARI SETTLE- 
MENT ÜrriCcER v, AKUJI ABHRAM Muse, 24 Kom. L R. 
762; 46 B. 493; (1022) A. I. R. (B. 850 4237 
Habeas Corpus, writ of—Jurisdiction of 

High Court. See ORIMINAL PROCEDURE Cops, 189R, 

ss. 54, 69, 00, 177, 441 25 
High Court, power of, to determine issue or 

remit case for finding on that issue. 

A High Court has the power of determining an 
issue, left undetermined by a lower Appellate Court, 
on the evidence on the record or of remitting the 
case to the lower Conré for a finding on that issue, 
with liberty to the parties to adduce additional evi. 
dence if they choose to do so P. C. ŪHIDAMB ARA, 
SaNNADHIGAL v. VEERAMA REDDI, 31 M L. T.654; 
18 L. W. 104; 45 M. 56; (1922 M. W. N. 749; 43 M. 
L. J. 640; (1922 A. L R. (P. C.) 292 528 
Hindu Law. See Civit Procepure Cops, 1904, 

s. 92 63) 
residence— Main. 





Concubine — Right of 
tenance. i 
Under the Hindu Law, the concubine of a deceased 

Hindu has no right of residence in a co-parcenary 

house, but the person who succeeds to the 

house is bound to maintain her, the amount of 
the maintenance beinga charge upon the house IN 

BANSILAL v. ACHRAT KUNWAR 394 

— Jigtinclion of claims by efflua of time 
Hindu Law does not recognise any ruleas to the 

extinction of claims by efflux of time. A RAM 

KisHAN Rat v, CHHEDI Kal, Z0 A. L. J. 57%; 4i A. 





* 


622; (1922: A. I. R. (A) 402 233 

Jaiswar Kalar—School, by which, governed — 
Situation of property — Residence — Determination of 
domicile end personal law. 

A person belonging tothe Jaiswar sub-division of 
the Kalar caste and living in a village in the Central 
Provinces is prima facie governed by the Benares 
School of Ilindu law, 

The place whore a person’s property is situated is 


ga” 





not a decisive factor in the determinatiou of his: 


domicile. 

A Hindu residing in sa particular province is sub- 
ject tothe particular doctrines of Hindu Law recog- 
nised in that province, IM Govinp v, RADHABAI 
KALAR 325 
Adaeption—Fuil operation postponed for 

two lives— Validity of adoption. 

An adoption with a condition that the adopted son 
shall not get any interest jn the property of his 
adoptive father, fill after the death of the survivor 
of two living persons, is valid M KoLETI v. puc 











of great-grand-father's great-grand- 
son, validity 0f 
Under Hindu Law the adoption ofa cousin stand. 
ing inthe same degree from the common ancestor, 
such as paternal great-gpandfather’s great-grandson, 
is not invalid. 
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Obiter —One reversioner should not be regarded as 
deriving his interest from another in whom no 
interest ever vested, even though that other was his 
own father. Ri GULAB THAKUR v, FADALI 586 
AGOption of married man, validity of. 
Under Hindu Law, among the twice-born classes 
a boy may be adopted at any time before his inves- 
titure with the sacred thread, andamong Sudras an 
adoption is valid only up tothe time of marriage 
and not later. L Hira v. HARDAT SINGH, 47 P [4 
R. 1922 783 








Antecedentdebt, what is, 

Tn order to validate a transaction of mortgage of 
family property by a father or manager on the 
ground that it was entered into to pay off an 
antecedent debt, there must be shown not only 
formal antecedency but antecedency in date com- 
bined with real dissociation in fact, Mortgeges 
brought into existence merely to cover a breach 
of trust and what is called an unreal antece 
dency should not be given effect to by Courts. A 
Pears Lan v SUNDER Sixau, 20 A. L. J. 65s; (1922) 
A. LR (A.) 486 805 


Debts—Joint Jamily property—Liability 
for father's debts—Pious obligation of sons to pay 
father's debts during his lifetime—Property passed , 
out of family in satisfaction of father's debts—Sons’ 
right to recover back. 

Under the Hindu Law, subject to certain limited 
exceptions, the whole of the undivided estate of a 
point family is liable in the hands of sons for the 
debts of their father, unless the debts aro taken for 
illegal or immoral purpose. There is'a pious obligation 
onthe sons to pay such debts, This liability,- how- 
ever, so long ns the rather is alive is only contingent, 

Although where the father is alive the sons may 
be ablo to question a debt incurred by their father 
before the family property is sold in satisfaction of 
the same, if the property has passed out of the family 
without any objection having been: taken by 
them or on their behalf, and rights of persons outside 
the family have sprang up with regard thereto, 
those rights cannot be defeated by ‘the sons simply 
questioning the necessity forthe debt. They have 
further to establish that the debt was one for the 
payment of which there was no existing or contin- 
gent obligation on them to discharge; or, in other 
words, that it wasa debt taken for illegal or immoral 
purposes. © BINDESHARI SINGH t, AUDESH PRASAD 
Sinan, 26 O. 0, 16; (0922; A. I. B (J. CO.) 81 233 
QUT t— Father's power to gift moveable prop. 

erty to daughter. < | 

A father has the power under the Hindu „Law of 
making, within reasonable limits, gifts to a daughter 
of moveable property including gifts of sums of 
money. P. C. RaMALINGA ANNAVI v. NARAYANA 
ANNAVI, 30 M, L. T. 250; (1922) M. W. N. 699: 45 M. 
469: 26 O. W, N. 029; 43 M. L. J. 428; 16 L. W. 6394 
24 Bos. L. B. 12034; 29 A, L. J. 889; (1922) A, T. R. 
(P. C.) 20: 451 


—— from father — Property, 
acquired in hands of donee, *  * f 
in the absence of any express limitation or con- 

dition to the contrary, all property obtained ‘by gift 

or devise becomes *self-acquired in the hands of the 
donee or devises. Consequently, any {property 











whether self. 
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obtained by virtue of a gift from the father, grand- 
father or great.grandfather would be self-acquired 
inthe hands of the donee if it wag not ancestral 
property inthe hands of the donor or was acquired by 
him without detiiment to the joint estate 
KaNHar LAL v, cam Ravan, 2: 0. 0,823; 923 A, IE. 
R. J.O. 138 2i7 
Gift —Gist by Hindu lady with reservation 
` * of usufruct lor her life, validity of. 

A Hindu lady who ia the full proprietor of im- 
move&ble property can by s registered document, 
duly signed and attested, validly make an immediate 
gift of it, although she reserves to herself the enjoy- 
ment of the usufruot or profits of a part of ‘the prop- 
érty for her lifetime und without retaining power 
of alienation over it. 

There is nothing in the. Hindu Law which on 
principle would make & reservation .of the usu- 
irucb of a part of the property for life by the 
donor, or the postponement of the enjoyment by 
the donee of & part of the profits til after the 
donors death, a repugnant condition nnd render 

, the gift invalid. A LALLU SINGH v. GUR Narain, 
20 A. L. J. 744;(1922) A. I. R (A) 437 798 


— subject to mortgage—Acceptance by 
_ donee—Donee, whether can avoid mortgage on ground 

of absence of legal necessity—Alience for value, and 

donee of gift, difference betueen 
_ Althoughicis open to an alienes for value t» 
raise the question’ of legal necessity, a donee who 
accepts a gift burdened with a mortgige cannot 
plead the absence of legal necessity for.the mortgage. 
iY NARAYAN v, SHANKERLAL 50 


Joint family — Acquisition’ during 
jointness.— Presumption— Burden of proof. 

Where one finds people living as joiat and prop- 
erties are aeqnired during this time the presump- 
ibion is that they are acquired for the benefi of the 
joint family as s: whole. The burden of adducing 
evidence to rebut the presumption ison the side 
who denies the jointness. 4 Sasar KUMAB SOREHEL 
v CHANDRA KUMAR SAMADDAR ÜttowpHURI, 350 LA 
848 . : ' 322 











Co-parcener, contract by—Contract 
fn own name but really as agent of manager— 
Tvibility of manager anà  family— Personal 
liability —Contract Act (IX of 1812), 8 21 , al. 11, 
application of. ° f 
Where a single member of a joint Hindu family 

entera into a contract in his own name bub really 

ag the arent of the manager, the manager as well 
ng the whole family is bound 

So far a3 the manager is concerned, it is a case 
of anundisclosed principal and has reference to the 

Law of M@pency, So far asthe family is concerned, 

it is a casa of the application of the Hiadu Law 

wherein the acts of the manager are binding on 
the family. 

. In such a case, therefofle, the contracting member, 

and (with referenee te the first clause of secti:n, 

23 of the ‘ontrabi Act the minwor may ba 

personally liable but not the other members, “Yi 

OBIGISETT( VENKATA KRISHTNIAH vw ATAYAM SOBBIAH, 





Me Me dalli ERR, 


lau, W.6:0;41 M.-L. J, 655; (1921) M. W.N 30 
P 482 
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——— Joint family —Dbt—Father, decree 
agadinst—~Liability of father’s interest in family 
property HE NE 
Under the Witakshara Law a simple money-deeree 
against a Hindu father which is not shown to have 
been on the basis of n debt which was tainted with 
immorality, can be executed against the ancestral 
property, and the father’s interest therein can ba 
attached and sold. A KALYAN Srixon v DHARAM 
SINGH, 20 À, L. J. 721; (1922) A, L R. (A) 489 794 
Debt incurred by karta-— ?resump. 








tion. 

Thera ia no presumption that fathers of joint 
Hindu families or managers or kartas necessarily go 
out of their way to borrow money for purposes which 
they know to be unlawful and which can confer no 
peneĝt upon tne general body of the family to which 
toey belong A Pare Lar v. SUNDER SINGH, 20 A. 
L, J. 653; (192 ) A I tt, (A) 436 895 


——— Fulher adjudged insolvent —Son's 
estate, whether can be dealt with by Receiver, 
Where the father of a joint Hindu.family is 

adjudged an insolvent, the estale of the sons oannot 

be dealt with by the Receiver L, Sais CHARAN v. 

MUHAMMAD ISMAIL, Z L. L. J. 401 179 


Father and son—Initial presumption 


hA c Ó—À — M > 


^ asses pa anah EEN 
of jointness. 
There is an initial presumption in favour of joint. 
ness in & Hindu family and this presumption is 





. particularly strong in the case of a father and his 


only son. O Pagesat v. MOHAMMAD HADI, yO li. J, 

B04 53+ 

Invalid alienation by manager—Sutt 
for possession by co-parcener—dlienation declared 
valid to entent of ulienor’s share—Plaintiff, right of, 
to posyessiom of entire property—Mesne profits, 
determination of—Alienee, suit by, for partition of 
item. soll, whether maintainable. 

A Hindu co-parcener has the right to require an 
alienee of joint property to deliver possession of the 
entire property in cases where the alienation by 
tha manager is not binding on the plaintiff. The 








‘purchaser cannot sue for a partition of the item 


aold to him and obtain an allotmant by metes and 
bounis of his vendor’s share in that portion of tne 
property but is bound to file a suit for a general 
partition. 

In such a oase where there has been no repudiation 
of the alienatioa on the par. of the other co.parcaners 
before tha. instisution of the suit, tha claim. for 
mesne profits would be limiteito the period from 
the date of sait WI Sugra Gou.nan v. Krisena. 
MACHARI, 3) f. L. TE. 217; &' Wud. 74 tou X, 
517. (1922) M. W. N. 283; 4» M. 449; (1922) A. L R. 
(A) 12 86 


roma REG IO 





Partition —Nolice of tntention to 
separate, effect of--Pamial partition. 

Underthe Hindu. Law itis open to the membera 
of a joint family to make a division and aseveranca 
ofiaterest in respect of a part of the joint estate 
whilst retaining their status as s joint family and 
holding the rest as the properties of a joint un. 
divided family : A 

Under the Law of the Mitakshara an ngambigunus 
and definite intimation of imtention on the part of 
one member of tha famil to separate himself and 
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to enjoy his share in severalty has the effect of 
eréating a division of the-interest which, until then, 
he had held in jointness Pa Ga RAMALINGA 
ANNAVI v. NARAYANA ANNAVI, 39 M. L. T. 255, 
(052^ M. W. N. 399; 45 M. 439; 28 C. W. N. 929; 
4A'M, L. J. 425; 16 L. W. 639: 24 Box. L. R. 1219; 
20 A. L. J.'839; (1992) A. L R. (P. O.) 201 451 
ÉL Joint family property — Legal 
' necessily—improvident transaction ~ Presumption- 
Jurisdiction—Relief' for qossessivn not claimed. in 
-' plaint—Appellate Court, if can decree formal posses- 
SiON, 
Where & father, as manager of a joint Hinda 
family, enters into an agreemeat to sell the family 
immoveable property in his hands, the mere facts 
that he repents of the agreement and that his sons 
‘apply to contest the suit brought with the object of 
enforcing the agreement, raise a presumption that 
the agreement is an improvident one. 
The mere existeace of an antecedent secured debt 
cannot of itself justify the. father in alienating 
practically the whole of the immoveable property 
belonging to himself and his sons if the debt can be 
discharged by alienating only a part of the property. 
“An alienation of joint family property efected by 
ihe concerted action of the adult members of the 
family, raises a presumption in favour of the aliena- 
tion having been made for real family necessity, 
Where the father eriters into an improvident trans- 
‘action torid himself of his immediate embarrasments 
without'due regard to the necessities of the caze and 
the interests of the minor members of the undivided 
family, the vendee must be held to have taken the 
risk involved therein, 
‘Per ‘Piggott, J, —In a suit to avoid alienation in 
which no relief for possessicn is asked, a formal 
decree directing the plaintiff to be restored to 
possession, whether conditional or otherwise, cannot 
and ought not to be passed,  ' 
. Per Walsh, J,—When an-Appellate Court is seized 

'of the whole matter,'it should nob hesitate to pass 
such orders as are necessary to terminate the contro. 
versy and to'do justice between the parties. 
"Consequently, in-a‘suis by sons to avoid alienation 
‘made by the father, although no reliefas to possession 
‘muy ‘be cluinted, it isndt incompetent for the High 
Court on ‘appeal to decree ‘possession to them. 
A Govixp Dass v, RAM HARAN : ONIA, 4 U.P n R, 


À.) 22 
(4) sAMitakshara‘as interpreted: in Berar— 

Poiver of wndivided'co-shaver to sell—Severance of 

'estate'how effected — Agreement to divide, effect of 

‘According: to the law of Mitakshara, as interpreted 
in Berar, an undivided co-sharer can sell his share 
in joint family property without’ the consent of his 
co-owners  ' 

“Inthe case ‘of a joint Hindu family, subject to 
the law of Mita’ shara, ‘a -severance of -estate is 
‘effected by^&n unequivocal declaration on the part 
of ‘one of the joint: holders of his intention to hold 
his: share'separately; even though no-actual division 
takes place, Vand the commencement of a suit for 
partition is'sufficient to effeet a severance in interest 
even before decree. : So also is a claim by one mem- 
ber of a co-parcenary for his share followed by ‘an 
agreement uüderwhich*all the members appoint: an 
arbitrator to :divide- thcfr property -and -agree to 
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accept whatever partition he might make. P. C, 
KASAM v. ZORAWAR SINGH, 31 M. L.T. 46; 14 L. W. 
223; b N. L. J. 209; 18 N. L, R, 127; 48 "M. L. J. 616; 
(1922) A. I'R. (P. 0) 858 573 


-—— Mitaksh 2ra—lInsanity — Inheritance 
ana partition, evciusion [rom —Insanity need not be 
congenital. 

Under the Mitakshara Law, a person is disqualified 
from saeceeding to property, if he is insane when 
the succession opens, and cannot demand a partition 
or share in one when it actually takes .plu2e. EL 

Insanity, asa ground for exclusion from inheritance 
under Hindu law, need not be congenital. N 
ViTHOBA v. WaxaN, 18 N. L. R. 80; (1927) A. T R. 
(N) 161 JAH 








Vyavahara Mayukha~ Common 
passage— Partition —Indivisibility. 

On the authority of the Mitakshara and the 
Vyavahara Mayukha, land which is reserved as 
common passage is‘ nob divisible. Therule applies 
equally to a common passage reserved at the time 
of a partition. “PB SHANTARAM -BALKRISHNa v. 
Waman Goran, 24 Bon. L BR. 1029 i 682 
— Mortgage of family property— Onus of 

necessity on creditor, when shifted. 

The onus of proof to support a mortgage of family 
property lies upon & creditor, 

In the absence, however, of evidence tending to 
shake confidence in the transactions themselves or 
in the conduct aud care of a manager or, a creditor, 
the onus is shifted back on to the sons or members of 
the family who desire to repudiate the transactions, 
AA PEARE es v SuxNDER SINGH, 20 A, L.J. 653, 
(192) A L'R (A) 4:6 305 
Partition — ‘Partial partition— Pree 

HES Laki us of proof, 

Where a partial partition ‘of the property of æ 
joint Hindu: family is-admitted, the presumption is 
that there was a complete „partition embracing’ thé 








-whole of the family property: where, therefore, it 


is subsequently alleged that some property is still 
undivided, the proof of.such.allegation rests’ upon 
the person making it. L. KisHEN CHAND v, BEHARI 
MAL, 21. D. J. 570 297 
- Succession — Illegitimate son—Suc. 

cesston Certificate Act ^( VII of 1889) — Illegitimate 

som of Sudra  Su:cession' bg survivorship —Succession 

Certificate, whether necessary- °° 

Under the Hindu Law an illegitimate son in the 
three high classes never takes by inheritdnce’ but is 
only entitled to maintenance: from the estate ‘of tho 
father -The illegitimate son of a-Sudra miglit, nader 
certain circumstances, inherit: either jditttly or 
separately, E 

The illegitimate son of ‘a Sudra can be a co- 
parcener with his father, when-he. woulf be com- 
petent to-sue to recover a debt due'to'his father 
without the production of a/Succession Certificate. IN 
GANULAL v. KASHIRAM 
—— Widow, death of-—Neat reversioners, 

not seeking to obtain possessio? * of estate— Remoter 

reversioners, right of. 

One K died leaving a widow after whose death a 
dispute arose ‘as th succession, ‘K's üaughter svad 
for declaration and obtained a decree «against: next 
reversioners. Upon a suit brought’ by the remoter 
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reversioners who alleged. custom. excluding daugh. 
ters from inheritance; which they said, the next 


raversioners being in collusion with the daughter. 


had failed to urge: in the previous suit : 
: Held, that the-snit was not maintainable, inasmuch 
as even if the custom as alleged were found to-exist, 


the persons. entitled to succeed would be the next 


reversioners and if the latter did not chnose to avail 
themaelves of their right to the possession of the 
property, such inaction on their part would not confer 


any right on the remoter reversioners. A Bixp 
Bawapur SINGH v. RiTUuRAJI, 20 A, L. J. 702; (1922) 
A. I. R. (A) 420 776 





Widow—Accumulations—Personal estate 
—Intention—Accumulations, physical possession 
of,, whether essential, 

A widow has full.power during her lifetime to 
invest or otherwise dispose of accumulated income 
accruing during her possession of a widow's estate. 

The question whether such property would 
after her death form part of her personal estate, de- 
pends on whether she has shown any intention of 
appropriating it for her own banelit in her lifetime. 
A mere expression of opinion as to what she would do 
with.it, would not amount to an act of appropriation. 
But where she has entered. into an agreement 
showing how tke propsrty will bə appropriated, her 
intention that it should form part of her personal 
estate, is sufficiently manifest. 
` It is not necessary that such property should 
have come into her physical possession dnring her 
lifetime and a widow is competent to appropriate 
property to which she has established her title 
even though the same be wrongfully withheld from 
her by a person in unlawful possession of it. 
SHYAM NARAIN v. JADUNATH SINGH, Z3 9. C. 41; 
(1922) A. T. R. (J. O.) 118 


Alienation, validily — of—HRever- 
stonary heir, rights of— Consent of immediate revere 
sioner— More remote reverstoners, right oj, to impugn 
alienation-—Inaction of reversioner, effect of — Gift by 
Hindu widow; validity of, against reversioner, 
A.sale or mortgage bya Hindu widow which 

purports to pass or hypothecate the absolute title 

is valid against everyone except the reversioners and 

unless the- reversioners elect tó treat it as a 

nullity it subsists as against every ono else 

A. Hindu widow is not a tenant for life,.but is 
owner of her husband's prop?rby subject to certain 
restrictions on alienation and subject to its devolving 
upon her husband's heirs upon her death. Bat she 
may alieaate it subject to certain conditions being 
complied with. Her alienation is not, therefore, 
absolutely void, but it is prima facie voidable at the 
election. of the reversionary heir. Hemay think 
fit to affirng it, or he may, at his pleasure. treat it as 
a nullity without the intervention of any Court, and 
he shows his election to do the latter by commenc- 
ing an actiou:to recover possession of the property. 

The consent of the immtdiate roversioner to a gift 
by a Hindu widow gosa not bar the right of a more 
remote reversioner ta challenge the transaction. 

A gilt of the whole of her husbind's property 
made by a Hiadu widow, not ghallenged by the 
reversioners during her lifetime and acquiesced in 
by those who would take a vested interest after her 
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death, can. be challenged by the reversioners alone 
and by ao one else If they choose not to challenge 
it, and the donee remains in possession under a 
claim of right for 19 years, he will acquire an 
indefeasible title even against the reversioners. 

In considering the validity, as against the rever- 
sioner, of a gift by a Hindu widow, the true view is 
that it is not binding upon him and he can elect to 
treat it as a nullity and sue for possession at any time 
within '2 years of his interest becoming vested with- 
out first suing to have the gift set aside, nobwithstand- 
ing Art. 9 of the ‘imitation Act. He may,on the 
other hand, elect to treat it as valid but no third 
person can claim this option or seb up the plea that 
such a gift is void merely because it may have been 
but was not so treated by the reversioner. Pat 
KESHO PRASAD SINGH v, CHANDRIKA PRASAD SINGH, 
3 P. L. T. 797 394 


~ Widow, assignee cf—Accretions. 

The position of an assignee of a Hindu widow 
in possession of the estate of her deceased husband 
is the same as that of the widow, so that where 
ho omits to recover any sums due to the estate 
during the lifetime of the widow, they bacome an 
accretion to the estate aud the right to recover them 
passes to the reversioners. © MOHAMMAD HADI v. 
PARBATI, 90. D. J. 212; 26 O U 2; ( 92 ) ALT. R. 
(J. O.) 81 549 


Se mah 





— 


Mortgage—-Legal necessity—Neces- 
sity for particular rate of interestand terma—QOnus — 
Redemption postponed for long period —Reversioners 
of widows husband, if bound —Suit before eapiry of 
period, if competent. 

In case of a mortgage made bya Hindu widow of 
her deceased husbaud's immoveabdle proparty, it is 
incumbent on the mortrwuree to show nct only that 
thers was a necessity to borrow but also that it was 
nob unreasonable to borrow at some such high rate 
and upan such terms, and it this is nob shown, the 
rate and terms would not stand, even though the 
charge might be upheld. 

Where in a mortgage executed by a widow 
the terms and conditions are such as to post. 
pone redemption for an unduly long period without 
any corresponding advantage to the mortgagor 
and in fact to render redemption practically 
impossible, they are clearly oppressive and uureason- 
able, intended more to fetter the right of redemption 
than to secure any advantage tothe mortgagor and 
a reversioner of widow’s husband is not bound by 
them and ean bring a redemption suit before the 
expiry of the stipulated period. O. Danvao SINGH 
v KALI SINGH, 9 O. L.J 218; 4 U. P. L. R. (J. 0) 83. 
(192) A L R. (J. C) 178, 164 
Surrender to rcversioner, validity of 

—BRBona fides—Qtestion of fact. 

In the ease of a sTrrendor by,a Hindu wilow 
in favcur of the next reversioner tho ques 
tion whether au undertaking by the reversiouus 
to discharge the existiug debts of the widoy 
would invalidate the surrender .lepeuds upon the e.c- 
cumstances of e ch case, the test to be applied being 
tocsee whether the transiction is a bona file surrender 
or a mere devise to divide the estate with the raver. 
sioner. Q Woukam v. HaxgepHaR, 9 O L J 350 4 


U. P. L, R. (7. 0.) 98 . 972 
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Will in favour of wife, devising milkiat of 
property— Absolute estate—‘Malik,’ meaning of. 

“ here a Hindu makes a V ill in favour of his wife 
wherein it is stated: that she is the malik of the 
property devised and has interest of milkiat in the 
game, sho acquires an ab:olute estate in such prop- 
erty under the Will 

The word “malik” is not a term of art, it does not 
necessarily define the quality of the estate taken 
but the ownership of whatever that estate may be, 
O Bua: BAHADUR SINGH v. Matucra SING, 90. b. 
J. 8471; 4 U. P. R. (J. 0) 66; (1922) A, I. R (J. C. 
278; 26 O. C. 345 555 


Hindu Law or custom—Alienations— 
Will—Aroras of Taunsa Town, District Dera Ghazi 
Khan—Pre-sumption —Revocation of Will—Part of 
properly alienated during testator’s lifetime. 

‘The Aroras of Taunsa, in the District of Dera Ghazi 
Khan, are not governed in the matter of alienations by 
bgricultural custom. 

An Arora belonging to a mercantile community 
and residing in a town, is presumably governed by 
. his personal law in the matter of alienation 
. A Willis an ambulatory document and operates 
only upon the property which exists at the time cf 
the testator’s death. The mere fact tkat the testatcr 
during his lifetime disposed of part of the proparty 
specified inthe Will, would not be regarded as. a 
revocation of the Will, L Asa NAxD v. HosHsI Bar, 
2 L.'L. J. 178 , 92 
Hindu widow, possession, udverse, against— 

Possession, whether adverse against reversioners. ` 

Possession which commences during the lifetime 
of a Hindu widow with a limited interest cannot be 
adverse bo reversioners. O PARBATI v. MOHAMMAD 
Han, 9 O. L. J. :C4 . 534 
- , Sutt against —Husband's estate, representa- 


w 





tion of. 
” Where a bona fide suit is brought againsta Hindu 
widow inrespect of a genuine debt incurred by her 
husband, the widow, for the purposes of the suit, 
represents the husband’s estate and the estate would 
be bound by the decision thereof. 
' But where the suit is a fictitious one, the decree 
would not bind the estate or the reversioners, C 
SASHI KUMAR SorKHEL v. CHANDRA KUMAR SAMAD- 
DAR, 35 O.L J, 848 322 


Hyderabad Assigned Districts 
Land Revenue Cude of 1516 —“Ante. 
jagir tenant” of alienated land, payment by, whether 
ravenue or rent — Charge under s, 5v. 

Under ‘section 4 (1z) of the Hyderabad Assigned 
Districts Land revenue Code an ante-jagir tenant of 
alienated land is an inferior holder and not a tenant 
and theamount payable by him tothe jagirdar ig 
nobrentas defined in section 4 (44) of the Lode, but 
‘land revenue which, under s@ction £6 of the Code, is 
.& paramount charge on the holding. N SHAMRAO n 
SHRI SITARAM MAHARAJ 289 
. inam, meaning of—Intentian of donor. 

The term “mam”, an Arabic word meaning a 
reward, does not give any indication of the intention 
of a uonor. BF. C. CHIDAMBARA DANNADHIGAL V 
VEERANA KEDDI, 3i M. L. T 03; 6 L re. MB; 45 M, 
5656; (.2 ) a. W, N. 109; 48 M. L, v, 61; (1922) A, 

JK AP 0) 202 538 


INDIAN’ QABES, . 


* 
" .. * [1922 
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* 
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Inam o concld. 


- - 





grant —Varam —Presumplion, 

There is no presumption of law that ah nam. 
grant of a village is prima facie a grant of melraram 
night only or of both melvaram or kulivaram. 
fach case must be considered on its own facts, with 
special regard to tbe evideuce and circumstances 
therein. | 2. C. OBHIDAMAARA SANNADHIGAL 4. 
VeERAMA Renni, 31. M. L.T. 54; 16 L, W. 102. 45 M. 
556; (1922) M. W, N. 74'; 43 M, L. J. 010; -192*. A.. 
I. R. (P. C ) 292 538 


Income sTax, Act (Vil of 1918), 
, SS. 19, 51—8. 19, meaning of—Income of firm 

Year of registry amd prior year in which firm not 

registered— Adjustment, BUS l 

S. 19 of the Income Tax Act, 1918, means that if, 
at the end of the-year, it is found that the amount 
at which the income was assessed has been either. 
exceeded or reduced, there is aright anda ‘duty to 
deal with the matter accordingly. 

An adjustment of income.--tax can be made 
during a Financial year in which the Collector's 
certificate of registration under section 12-A of the 
Income Tax Act is in force in respect of the income 
of a firm for the previous year in which the firm 
was not registered. MI Sxecretary to Tae Porp 
or RzvENUE V. MOHAMMAD Suurir Hussain Mean, 
is L. W. 333; 43 M. L. J. 484; (1922) M. W. N. 5-3 
655 
S. 40—Penal Code (Act XLV of 1e00); 

s. V7 — Criminal Procedure Code (Act V of !848), 

s VTO— False verification in income-tax petition, com- 

plaint  of—Foruwm, proper—tluce where return 

received, Court having jurisdiction over, competency 

of, to try offextce. j 

The offence of making a false verifcition in an! 
income-tax petition is legally: triable only by g 
Court having jorisdictiun over the place where the’ 
veri&cation was made. The place where- the poti.- 
tion was received by the authorities does not 
determine the jurisdiciion. [vl Monipgsy Pagxier, 
In re, 16 L. W. 836; 81 M. L. T. 284; 48 M. L J 475; 
(82 ) M. W. N. 690; 23 On. L, J. 6/9; 45 M, “29943 
4 G.— Notice, service of — Method of service, 

Section 46 of the Income Tax Act, (Vllof He), 
does not require that service of a notice under it. 
must be effected by-the officer of the Court himself. 
placing the notice in the hands of the person named. 
therein: the section in no way excludes any of the 
otter forms of service permitted by O V of the Civil: 
Procedure Lode of itt, and allows a notice to. be. 
sent by post. RN Locan GOVERNMENT v ISMAIL. 
Bua, 972) A, L R. (N) 187; 23 Cg. LJ. £91. 

623. 


indian Soldiers (Litigation) Act 
aX Of 1318), SS. 5, 6, 7; H l, application 
of See Civin PROCEDURE CODE, 1s0*, 898.448 369 


Insolvency- Manager of joint Hindu family 
adjudicated msolvent— Official Assignee, rights of. :. 
The Official Assignee, ch. the insolvency of the 

managing member ofa joint Hingu family, suceceds 

€ > . 





SS Se 


to, : : . 

(a) the undivided interest .of the insolvent in tke 
joint property, and : "d 

(b) his rights as managing member, go far as they: 

‘can be exercised for his benefit ; 


~ 


t "Vol, EX VITIT) 
Ir.solvency-—ooccld, 


he is not entitled to have 
of fhe other members, 


vested in him the shsres 
although he can deal with 


them if the insolvent could lawfully have done so if , 


there had been no insolvency. 


The Official Assignee is entitled to all the rights 


of the insolvent, including the right to possession, 
except such rights as are in their nature pereonal to 
p: member of the family as such. Wi OFFICIAL 
AásIGNEE OF MADRAS v, RAMACHANDRA AtyarR, 76 T. 
W. 659; (192-) M. W. X, 653; 48M. L. 3.6569 898 


Interest—Bond—High rate of interest —Court not 
to interfere unless interest penal—-Conlract Act (IX 
ol :812),5 74 
"Unless satisfied that the rate of interest charged 

ina bond is a penalty within the meaning of section 

74, of the Contract Act, a Court cannot interfere 

with the stipulated rate of interest, as it is not 

open to it to make a new contract between the 
parties. © SATYABHAMA  S-NDARI * MOHAMED 

EsaABak MBAH 497 

— Penalty - Question of law. 

. Where the question whether the interest claimed 
ona morigege-deed is & penalty, depends on sn 
interpretation of a clause in the deed, the question 
is not a simple question of fact, and may be raised 
for ihe first time in first appeal 
. Where a mortgage-deed provides for the parment 
of an increased rate of interest in case of default in 
paying the mortgage-money, and such increased tate 
is payable from the date of the mortgage, the pro. 
vision is a penalty and ought not tobe allowed. 
L B Ko Trae v Ismain Cassim Moorap, 11 L. B.R. 
356 88 





r 





Y - Suit on balance struck after account 
— Agreement or nolice as to interest, absence of— 
Interest Act (XXXII of 188 ')— Contract Act (IX of 
1872), s. 73. 

No interesbis chargeable either under Act XX XII 
of 1829, or as damages under section 78 of the Coun- 
tract Act on a balance struck after an account 
between the plaintiff and the deferdant wherein 
no mention is made of interest and where no notice 
has been given that'interesb would be charged. L, 
RANJIT Sison v KARIM Ragusa 


interest Act (XXXII of 1839). See 
INTEREST i 78 
Interpretation of Statutes- Court, 


duty of 

Tt is nob within the competence, of any Court to 
usurp the functions of the Legislature, anda Court 
cannot in any way limit or extend the scope of any 
provision of the law on grounds of policy or other 
considerations. Pat Sussanak SINGH o KAMAR- 
UDDIN: Mannan, 5 P.L T. 674; (1922 Par 74; 
4 U. P, L. R, (Par) 57; 23Cn. L. d. 549; (19 2 
A.I.B Par) 435 149 
Joint. Hindu family—Karta, contract by, 

for family benefil— Minor members, suit by, for 

specific performance—Lack of mutuality, plea of-— 

Karta, relation of, to minor members 
, Where the karta bf à joint Hindu family enters 
into a contract which is binding onthe miror mem- 
bers as well, asfor instance, where ib is for the 
family benefit, the minor members are entitled to 
bring a suit for its specific performance, There is no 
Jack of mutuality insuch a cage betw the minor 


* 
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members and the cther party to the contractso as 
to stand in the way of their suit 

The relation of the manager of a joint Hindu 
family to a minor is not the same as that of s 
guard'am to his ward The manager is not an 
agent of the other members, nor is he a mers 
manager. He is much more like a trustee for the 
other members. N Hancovixp v. MEHTAB Shon, 8 
N. L. R. 67; (1822) A. I R (S) 93 346 


Joint possession. suit between coowners for 
—Parlition suit pending between the parties— 
Court, if should disturb existing possession—No hard 
and fast rule Justice, equity and good conscience, 
Nohardand fast rule can be laid down for the 

decision of the question whether a co-owner has the 
right to joint khas possession of the lands which have 
been exclasively occupied by another co-owner Each 
case must be decided on its merits according to 
justice, equity and good conscience. 

Where during the pendency of a suit for partition 
one co-owner brings a snit against another for joint 
possession of certain lands comprised in the joint 
estate, the Court should be unwilling to disturb the 
existing possession of the lands during the pendency 
of the suit for partition between the parties, unless 
it feels bound to do so for very cogent reasons 
C MonasxED Hyper Ant KHaN v. MOHAMMAD 
Wasp ALI Kwan, 360, I J 166 265 


Ju "isdiction —Non British — subject retaining 
stolen property in Native State —'Lheft committed 
in British India—C:iminal Procedure Cede (Act V 
cf Sm), s RO, application of 
A non.'ritish subject retaining property 

Native State, stolen from British India, is not 

amenable to the jurisdiction of British Courts, and 

section 180 of the Criminal trocedure Code dues not 
confer any such jurisdiction on them L Muuam. 

MAD HUSSAIN v, EMPEROR, 2 L. L.J. 8.8; 25 Cr. L. J. 


t60 1GO 


in a 


—-——— Partition, suit for—Title, questiona of 
decision of- Uonflicting claims as to shares, determi. 
nation of —Iquity and Law. 
All persons who have an interest in the partition 

are proper parties toa partition suit and matters 

in controversy amongst persovs so interested in the 
partition must be decided in the suit, 

A suitfor partition may and does often involve 
the investigation of disputed questions of title an 
attempt to avoid them can only lead to needlosg 
multiplicity of litigation, and there is no reason wh 
such questions should not be decided ia the courge Of 
the suit for partition. 

The Courts in India, having as they do juris. 
diction to administer both legal and equitable 
remedies, may, in a suit fêr partition, determine issues 
of title, investigate disputes between different parties 
claiming the same share, and then proceed with 
the partition so as to dispose of the whole con. 
troversy between them, 

v bere there is conflicting claim to share in the 
land under the same ri:ht unter which partition ja 
sought the determi: a ion of the conflict is incidental 
to the partition and caunot* bo avoided before 
partition is directed Such*a case does not fall 
within the category of claims utterly hostile where: 
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each demands not a share but the whole, G 
ANNAPURNA DEBYA v, AMIYA Nata BANERJER, 25 C, 
L.J.550 ( 92^ AJR (0. 807 432 
Jur y trial —Judge’s charge to Jury —Judge, duty 

of, in stating law - Judge giving his own opinion— 

Misdirection. 

Where in a trial by Jury the Judge wishes to 
inform the Jury as to what are the terms of a par- 
ticular provision of the law, it is necessary for him 
to read the actual words of tho section containing 
that provision to the Jury, and, if necessary, to 
explain what is meant by the section: if, instead of 
doing this, the Judge gives his own opinion of the 
meaning of the seotion, that would amount to a 
misdirection © EMPEROR v. DURGA CHARAN BEPARI 
36 C.L. J 17 260. W. N. 1002; 2308, L J. 5 754 
(1922) A.I.B (O.) 121 407 
Language of charge to Jury —Misinterpreta- 

tion of words by Jury. 

Where, in dealing with one of the charges against 
the accused, the Judge in charging the Jury uses 
words which the Jury might misinterpret, and might 
thereby be induced to come to the conclusion that 





there was nothing moreto be said about the matter, 


that would amount to a misdirection, 45 EMPEROR 
v. DURGA CHARAN BEPARI 34 C L.J 17!; 2A OW, 
N. 1002; 23 CR. L.J. 567; (1929) A L R. (C) YA 
s 407 


Khoti Khasgi lamas, purchaser of-—Faida, 
liability to pay. 

A purchaser of Khoti Khasgi lands from one of 
the co-sharers Khots, is liable to pay Fuida, unless 
he isable to show that by virtue of some custom or 
agreement amongst the Khots the Pda is not 
payable. B Javasr  Barsua Savanr v ABDUL 
RARIMAN MAROMED IBRAHIM, 24 Box L. R. 358, 46 B. 
K168: (1922) A. I R. (BJ 245 335 
Khoti Settlement Act (Som. Act i 

of LEHO}, S. 1O— His land," meaning of 

—Khoti lands — Occupancy tenant— Unauthorised 

iransfer of pait of land—Foreiture by landlord 

— Statutes, construction of—Clauses mrolving for- 

feiture, : f 

Where the occupancy tenant of Khoti land trans- 
fers a portion therzof without the consent of the 
landlord the latter is not entitled to take possession 
of the entire land comprising the tenancy under 
section O of the Khoti Setilement Act. 

Per Shah, J| -In the case of an unauthorised 
transfer of any part of Khoti land by the occupancy 
tenant the consequences must be limited to tne 
land transferred and cannot be reasonably extend. 
ed to the entiro holding or to all the lands com- 
prised in the occupancy. For this “purpose Lhe 
. smallest unit recagnised by the Khoti Settlement 
Act must be taken, 4. e, a Sureey Number or a 
recognised sub division thereof, as defined by the 
Bombay Land Kevenue Code. 

The Courts must construe clauses of forfeiture in 
Statutes so ns to involve the least interference with 
the existing rights consistently with the plain 
mewning of the words used by the Legisla;ure. 

Per Pratt, J —The phrase “his land” in the penal 
part of section U of the Khoti Settlement Act 
means the portion of te land in the holding which 
is purported to be transferred or in which an interest 
is purported to be transferred, 


INDIAN CASES, 


T1929 - 
Khoti Settlement Act—conold, - 


‘If there is any ambiguity in a Statute, the Courta.. 
may adopt that construction which avoids hardship: 
orinjustice, B MADHAVRAO MORZSHWAR -BRANDAB. 
KAR”. KRISANAJI SATURAO Rang, Z4 Bom. LR. 3h; 
4. B. 470 - A7 
Land Acquisition Act (I of 1834): 

—Acquisition proceedings, commencement oj —Owner: 

of land, right of, to effect private sale, if determined. 

The commencement of. proceedings under: ths- 
Land Acquisition Act for the acquisition of a piece 
of land does not estop the owner from entering. 
into a binding agreement for a private sale of the 
same. Such an agreement can be enforced: like 
any other contract. P". C. Fort Press- Co, LTD. 
v. MUXICIPAL CORPORATION oF THE City oF BOMBAY, 
48 M. L J. 419; 18 L, W. (84; 24 Bom. L RB. 1228, 
(1922) M. W. N. 798,46 B, 767; (19:2) A. I. R (P €) 
865; 386 C LJ. 6:9 O80 
S. 18—Compensation, measure of—YValua- 

‘tion of émmoveable property —Hypothetical calcula. 

tions, value of—Important points that arise on 

compulsory acquisition. ; 

A purchase of property by a willing purchase 
from a willing seller, is direct evidence of the 
markot-value of the property, aud when Govern- 
ment notifies its intention to cumpulsorily 
acquire a property, they are bound to offer what 
was given forthe property, unless they are able to 
show conclusively that a fair value had not been 
given for the property. “here, however, the- 
purchaser claims considerably more than what he: 
g»ve for the property, he must show that in the. 
neighbouibood there has been a general rise im: 
the value of property between the date of his 
purchase and the date of the compulsory acquisition 
by Goveinment . 

The valuation of immoveable property is not an 
exact science and the very best efforts of an expert 
ora Court to fix a market value for a property can 
never amount to mach more than a quast-scientifie 
guess which the Court should, in the case of com: 
pulsory acquisition, temper with liberality. Uypo- 
thetical calculations when put forward before a Court 
of first instance should be seriously considered, bot 
they are usually of no assistance whatever in enabl. 
ivg it to come to a decision with regard to the 
market value of the property. 

` here land is compulsorily acquired by Govern- 
mentunder the Land Acquisition Act, the two.most 
important questions that arise are : 

.() Whether the claimant has paid so high a price 
that a Court may consider that he has not displayed: 
ihe ordinary caution which a purchase? of lund! 
should dizplay. 

(2) Whetner there has been any increase in the 
value of propasty in the neighbourhood within the 
time which elapsed between his pufthase: and 
Government Notification, to show that ‘the property 
is worth more than what he gave. for it 
FRENCHMAN v Assistant, COLLECTOR, HAVELI, 74 
Bom, t. R. 782 (192x) A LR (B) 8-9 521 
Landlora and tenámnt—Agricultural lease, 

expiy of before the passing of the D?ngabL Tenancy 

Act-— Holding over, effect of—-Stipulation in the 

original kabuliyat as to rate of interest, if enforce- 

able - Bengal Tenancy Act (VIII of 1335), 88. 5%, 

õi cl. (3), €T. 








Vol. LEVI 
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The plaintiff brought a suit for arrears of rent in 
respect of ‘an agricultural tenancy which ‘had com. 
“menced with the execution of a registered hkabuliyat 
for aterm of three years on the zith May (580, the 
defendants in the suit were the sons and son-in-law 
.GÍ the executant of the kabuliyat and they or their 
‘predecessor had been holding over since the expira- 
tion of-the first term of the kabultyat The rent was 
“payable partly in ‘cash and partly in kind and the 
condition as to interest contained in the kabuliuat 
was that the tenant should pay interest at 6 pies 
-per rupee per mensem on the cash rent and one kotta 
perrupee per month on the rent payable in paddy: 
‘Hetd;. that the provisions of section ©7 of the 
-Bengal Tenancy Act were a bar to the plaintiff's 
getting any higher rate of interest than that provid. 
ed in the section. 

Section 67 .of the Bengal Tenancy Act is not 
limited.in its application to a case where produce 
-rent is paid quarterly. 

Clause (3) of section 540f the Bengal Tenancy 


. Aci is not so exhaustive a definition which includes . 


.every.kiud of arrears of rent. It only deals with cases 
of rent payable in instalments. © BnAHMAMOYI 


.DgBYA.v. SUMARALI Suriks, (1922) A. I. B, DAE 
i 


Dispossession of tenant by landlord from 
portion cf holding—Suspension of rent. 


d, Band C succeeded to a tenancy, A who was 
entitled to a 12-annas share took possession of the 
same.: The landlord, not knowing the exact shares 
to which the heirs were entitled, made a settle. 
ment of an F.annas share with B and O. The 
;effegh of this settlement was that A was unable 
to, realize rent from some of the under-tenants 
In & suit by 





‘who took advantage of the situation 
the.landlord to recover rent : 

‘Held, that there was a dispossession of the 
: principal defendant from @ porti»n of the holding 
"Such as to cause & suspension of the rent .of 
the.sume, © RAMANI Kanta Roy v HARA CHANDAR 
DAS 49 


Lease for a term of years—Lessee put into 
‘possession—Eegal documents not ewecuted and 
, registeved —Lease, if cam be surrendered before 
expiry of term—Lessor's remedy— Damages or rent, 
When in’ pursuance of an agreement to trans- 
‘fer property, the intended transferee -has 
‘taken possession, . though the requisite legal 
“documents* have^ not been executed and registered 
“the ‘position is the same as if the docamen:s had 
"been: executed, provided that specific performance 
can be obtained between" the parties to the agree. 
"ment in the same Court and at the sume time as the 
“subsequent gal question falls to be determined. 
‘A lessee Of a tenancy -fora term of years is not 
‘entitled to terminate ib by notice of surrender before 
the'expiry'of the term of thg lease. 
Where a ‘contracts of tenancy, under which rent 
is payable periodically Is unlawfully brought to a 
"premature termination by the tenant, the landlord 
‘ig entitled only to damages: and not to rent for the 
'unexpired:term of the lease. Acceptance of surren. 
‘der does‘ not preclude the ‘lessor from suing for 
‘damages for the breach of contract by the. lessee, 
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as it does not destroy the existing cause of action 
f JOGENDRA KRISHNA Roy v. KURPAL Harsar d t'o, 
85 C. L J. 170; 4a C. 345 l ; 993 


emmm Occupancy holding, non-transferable — Sale 
only of shave, tf entitles landlord to khas possession 
~~ Abandonment—Payment or offer of payment of 
vent by tenant, effect of. 

A sale only of & share of a non-transferable ocen- 
pancy holding does not entitle the landlord to khas 
possession unless it is shown that there has been 
an abandonment 

There can be no abandonment of a holding where 
there has been all along payment or offer of payment 
of rent by the tenant. € SARAT CHANDRA DR 
v. MONORAMA DEBI 295 


m Partial transfers—Occupancy holding non- 
transferable— Usufruciuary morigage dy tenant — No 
abundonment—Landlord, if entitled to  enter-- 
Execution of usufructuary mortyage - Abundonment. 
A transfer by way of usutruetuary mortgage 

stands on the same footing as other partial transfera 

Where there has been no abandonment by the 
tenant, the mere execution by him of a usufructuary 
mortgage inrespect ofa non-transferable occupancy 
holding, followed by possession of the mortgageoe, does 
not entitle the landlord to re-enter on the holding 
Or recover possession. 

Tke mere execi tion of a usufructuary mortgage 
might not of itself b» sufficient to estab ish abandon- 
ment. C AMBIKA Dest vy SwagvAuavi Dasi, ( 9 2) 
A. L R (O) 185 425 


Rent fixed by contract, if can be raised by 
settlement of rent under Diara Act ( AXXI of 1554), 
~~Settlement of rent under Chap. X of the Bengal 
Tenancy Act (VIIL of 1885), effect of — Appeal, 
A contract contained in a solenama between a land- 

lord and a tenant under which the tenant is liable to 

pay rent at a certain rate, cannot be affected by the 
settlement of rent at a different rate under the Diara 

Act (XXXI of 1858). But iftherent fixed under 

the Diara Actis alsothe rent settled under Chapter X. 

of the Beagal Tenancy Act, the tenant, in spite of the 

contract is liable to pay the rent settled under Cháp- 
ter X of the Bengal Tenancy Act, © AMBICA CHARAN 

SEN v. GIRISH ' HANDRA SEN 7219 

Tenancy, denial of, by landlord—Road Cess 

Relurn, admissibility of, 4n evidence — Batwara, 

khasra, admissibility of — Batwara khaara if "record" 

— Evidence Act (I of 1877), ss. 18, 35, applicabi- 

lity of. 

A Road Cess Return signed by a landlord is ad. 
missible as against him to prove the relationship 
of landlord and tenant. 

A batwara khasra is not a “record” within the 
meaning of section 35 pf the Evidence Act and 
an entry made therein of the naine of a tenant 
in possession is not admissible to prove the fact 
of his tenancy. 

There is nothing, however, to prevent a tenant 





‘from putting the batwara khasra in evidence under 


section 1% of the Evidence Act to show the past 
history of the land before the creation of the 
tenancy in his favour if that, can in any way lend 
support to his contention. [Pat SADHU SARAN «w. 
AMBIKA Lan 676 


- 


. by receipt of rent 
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~--~ Third person, suit for possession by, 
against tenant—Landlo d not party to suit— 


Decree for possession by receipt of rent —Subsequent 
rent suit by latidlord~ Tenant, whether entitled to 
deduct rent paid to third person—Title paramount, 
eviction by, what is— Physical dispossession, whether 
necessary —Landlord’s covenant for quiet enjoyment, 
meaning of — Tenant, whether entitled to be indemnified 
against acts of strangers—Transfer of Property Aci 
(LY of 1882), s, 103 (c). 


Eviction by title paramount means eviction by a 
title superior to the titles both of lessor and lessee 
against which neither is enabled to make a defence. 

To constitute eviction by title paramount it is not 
necessary that there should be a forcible expulsion 
of the tenant, nor is it necessary that the tenant 
should actually go out of possession, snd if, upon a 
claim being made by a person with title paramount, 
the tenant consents by an attornment to such person 
to change the title under which he holds or enters 
into a new arrangement for holding under him this 
will be equivalent to an eviction and a fresh taking. 
But an eviction, whether actual or constructive, must 
be by a party having a good title. 

Section 10%, clause (c) of the Transfer of Property 
Act, provides for an implied covenant to the lessee 
to hold a lesse without interruption and the 
clause is wide enough to include disturbance of 
possession by a person with a paramount title 
But it does not inclade a case of disturbance by 
persons having no lawful title or right of entry. 

The plaintiff let out a certain plot of land to the 
defendant who obtained possession dnd was in 


. possession, when a third party S. brought & suit for 


possession against him alone fora portion of that 
game land and obtained a decree for possession 
In a suit by the plaintiff for 
rent the defence was that the defendant had 
been ejected from & portion of the land by a title 
paramount and that he was, therefore, entitled to 
a proportionate abatement of rent : 

Held, (-) that, although 8. had obtained a decree 
against the defendant, it could not be said that he 
had got s title scperior to that of the plaintiff who 
wus no party tothe suit brought by S, and bad no 
oppurtunity of showing that he had atitle to the land 
and that, therefore, the defendant was not entitled 
to abatement of rent; 

(2) that the plaintiff, having once put the defend- 
ant in actual physical possession of the land, was 
not bound by any implied covenant to restore the 
defendant to possession unless it was shown that 8. 
had atitle superior to that ofthe plaintiff. 

Obiler:—'The express covenant for quiet enjoy- 
ment without any interruption or disturbance by 
the lessor, his heira or assigns, even thougn fol- 
lowed by th8 words ‘or by any other person or 
persons whomsoever, does not extend to the un- 
lawful acts of third persons having no title.  & 
Banka HEHARI GHosH v, MADAN Monin Roy, 26 (©, 
W. N. 143 


Legal inference from facts, if may be 
examined in second appeal, 
Legal inferences drawn from facts may be examin- 
ed.in second appeak L, GURDIT SINGH v, JSHAR 
Kuan, 9 L. 267; (1022) A, I. R. (L.) 892 55l. 
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Letters Patient (Wad.), cl. 15— Decision 
on preliminary issue, whether Judgment— Negotiable 
Instruments Act (XXVI of +88 J, s. 13 (2). 

The decision of a Judge sitting on the Original 
Side of the [ligh Court on an issue set for trial 
before the rest of the suit is a judgment within 
cl b oftho cetters Patent. #4 Kananan Buoya v, 
BALARAM PaRAMSUKDOSS, 31 M. L. T. 284; 45 M. b. J. 
45 5 16 L. W. 80s 921 


Limitation, computation of—Appeal, limitation 
for--Appellant, if entitled to deduct period during 
which review application pending, - 

In computing the period of limitation prescribed 
for preferring an appeal, the appellant is entitled to 
deduct the period during which au application for 
review was pending. 2 PURNA CHANDRA v. MABUD 


Buuusu 200 
~ , law of, method of construing. 

Inasmuch as the ! nw of Limitation restricts the 
enforcement of rights, it should he ccn3trued strictly, 
and if there is any doubt, the interpretation should 
be in favour of the right to proceed. Lu ANANT naM 
v. INAYAT Att KHAN, Z Lb. L. 4. 519 I 5:5 
Mesne profits, decies for, affirmed on appeal — 

Application for delerminalion of mesne profits -- 

Limitation terminus a quo 

Where a decree for mesne profits is affirmed on 
appea:, the limitation for an application for deter- 
mination of mesne profits is to be computed from 
the date of the decree cf the Appellate Lourb. Kh 
KUBER SINGIL v. tas KUNWAR, 26 O. C. 132; (1022) 
A.L R (J 0) 1927 896 


Limitation Act (IX of 19903), s. 5— 

Period of limitation, extension of Revision. 

Whe-e a lower Appellate Couri exercisas the 
discretion conferred by section 5 of the Limitation 
Act and extends the prescribed period of limitation, 
a High ‘‘ourt cannot interfere uncer section“1 5 of 
the Civil Procedure Code, Wi Peruman MooPax v. 
VENRATACIHABRIAR, 15 L. W.5*6; 42 M. T. 1, 568; 
(1932) M, W N. 263; 31. M. L, T. 85; (1922) A 1 R. 
(M ) 193 910 
- Sa D —"Sufficient cause," what constitutes — 

Litigant acting on Counsel's incorrect. advice — Time, 

extension of. 

Tho English rule, that a mistake made by a Solicitor 
of a party, who is applying for au extension , of time, 











is not a sufficient ground for extending it, is & salu- - 


tary one and the Courts should ordinarily insist upon 
legal practitioners giring correct advice. But con- 
sidering the present state of the profession, an honest 
mistake, even though a negligent one, ought not to 
be allowed to operate to the prejudice of clients. 
What constitutes “sufficient cause" ‘within the 
meaning of section 5 of the Limitation Act cannot 
be laid down by hard and fast rales, and must be 
determined on a reference to the circumstances, of 
each case. The expression “suficient @ause” should 
be liberally construed, so as to advance substantial 
justice. An honest mistake made by a litigant upon 
incorrect advice given to him by his lawyeris a 
sufficient cause within the meaning of section 5 of 
the Act | n ; Z 
Where an appellant is advised by his Vakil that 
copies of the judgment and decree of lower Appellate 
Court are sufficfent for the purposes of his appeal to 
the High Court and he honestly believes that the 
advios given to him ja correct and, consequently, 


“Vol, LXVIII) 
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makes a delay in the presentation of the copy of the 
judgment of the Court of first instance and asks that 
his appeal be admitted although the period of limita- 
tion has expired, such an honest mistake made by 
a litigant upon incorrect advice given to him by his 
lawyer is a sufficient cause within the meaning of 
section 5 of the Limitation Act and entitles him to 
heye- his appeal admitted A Sarm Dayan v 
JAGANNATH PRASAD, 20 A. L, J. 674; 44 A. 636; (1922) 
ALI R.:A 490 | a 
Ss..5, [2—Civil. Procedure Cole (Act V 
ot 90%), 8.147, O. XLI, r. .1—Appeal, second 
~—Limitation—Zime spent in obtaining copy of First 

Court's judgment, whether can be excluded— Exten- 

ston cf time—Sufficient cause. 

Under section iz of the Limitation Act the time 
requisite for obtaining the copy of the judgment on 
which the decree appealed against. is founded can 
alone be excluded in computing the period of limi- 
tation. In the case of a second appeal, therefore, the 
period spentin obtaining a copy of the First Court’s 
judgment cannot be excluded under the provisions 
of this section, even where the Rules'of the High 
Court require a copy of the First Court's judgment 
to be filed along with the memorandum of appeal 

A High Court has power to alter, amend andadd to 
rules of procedure laid down in the Code of Civil Pro- 
cedura according to section !V4 of the Code, bat it 
has no power to alter the period of limitation provided 
by the Limitation Act. 

A Court is nob bound to show indulgence to an 
appellant ander section 4 of the Limitation Act, 
who has not been prompt in applying for copies 
MADAN Goran v. MALAWA Ram 
SS. 5, [d—— Appeals, admission of, after 

limitation ~CZourt whather may follow provisions 

of 8. 14 

In the exercise of its discretion under section 5 of 
the- Limitation Act in regard to the admission of 
&n.appeal, the Court may very well be guided by 
the provisions.of section 14 of the- Act, albhough the 
same do not in terms apply to appeals. C 
Kumopixt Ray v Kamana Kant SEN, 75 C. L. J. 108; 
( 9zz) A. I, R. (0.) 247 575 
S.. 12 (2)—Judgment delivered on last 

lay before: vacation — Application for copy made on 

first dav after. re-opaning—Time requisite for 
obtaining copy~—-Varation included. 

The general ru'e is. that the time requisite for 
obtaining 1 copy does not begin until an application 
for copy has been made. 

Where, however, judgment is not delivered until 











the last day*before the vacation and the application ' 


for vopy is made on the firstiday after re-opening, 

itis only reasonable to include the vacation as part of 

the time requisite for obtaining the copy. 

ABDUL GHAFFM v. RASUL-UN-NISA, .25 00.115590, 

L. J 4 6; (-922) A. T. B: (J, O0 ) 39 25 

S. 12 (2)—Time requisite for obtaining 
copy of decree, how deteymined --Conduct of 
appellant, 

In determining what” isthe requisite time for 
obtaining’ a copy of a decree, the conduct of an 
appellant must be considered. No period can be 
regarded as requisite undar section 14 of the-Limi- 
tation Act which need not have elapsed. if the anpal- 
lant had gctel with reasonable. promptituds ani 





- 
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taken reasonable and prover steps to obtain the 
copy. P. C. PRAMATHA Nara Roy v. WILLIAM 
ARTHUR LER, 8! M L.T. 193 4U. P. L,R. (P. C) 
103; (1922) A. LB. (D. C.) 8:2; 43 M. L. J. 765. 
270. W.N 16 900 
S. | 3—Foreign. territory—Basra, whether 

undir administration of Government of Inadia— 

Period of absence in Basra, exclusion of. 

The fact that che territory of Basra was occupied 
by troops sent by the Government of India for the 
campaign in Mesopotamia and that the despatches 
relating to the operations of those troops were 
published in the Gazette of India, is insufficient to 
show that Basra was under the administration of the 
Government of India; for the purposes, therefore, 
of section !3 of the Limitation Act, absence in 
Rasra is absence in a foreign territory, and a plaint- 
iff is entitled to deduob the period of such absence 
from the period of limitation prescribed for a snit to 
recoveronu a pro-note executed by the absentee in 


- 





British India. #4 FAKHRULLAH KHAN v. RAM SARUP, 
29 A. L. 5,730; 4 U. P. L. Isi A.) 218 978 
-—— —- S. İB, application of. See Civiu 

PRocEDURE Cong, 1908, O. KAT, r, 2 (3) 925 


c S 18, Sch. I, Art. 62 = Praud, plea 
of ~Burden of proof—Parly defrauded, right of, 
avhether affected by lapse of time—Sutt for money 
belonging fo plaintif received by defendant ~ 
Art 67, application of—Appeal, sezontd—New and 
inconsistant plea, 

A person, who desires to invoke the aid of 
section 18 of the Limitation Act, mus‘ establish 
that there has been fraud and that by means 
of such fraud he has been kept from the know. 
ledge of his right to sue or of the title where. 
on itis founded. Once this is established, the burden 
is shifted on to the other side to show that the 
plaintiff had kaowledga of the transaction beyond 
the period of limitation. Such knowledge must bo 
clear and definite knowledge of the facts constitat- 
ing the particular fraud, it is not sufficient for the 
defendant to show that the plaintiff had soma 
claes and hints which, perhaps, if vigorously and 
acutely followed up, migat have led to a complsto 
knowledge of the fraud 

Where a remedy is given on th? ground of fran], 
ibis governed by this important principle thit the 
right of the party defrauded is not affected by lapso 
of time or, generally spsakiag, by anything dous.or 
omitted to be done, so loag as he remains, without 


, any fault of his own, in igaorance of the fraud that 


has been committed. 

The form of suit indicated by Art, 82 of the 
Limitation Act is applicable where defendant has 
received money which, in justices and equity, telougs 
to plaintiff, under such circumstances as in law 
renders the receipt of it a receipt by the defendans to 
the plaintiff The Article most uea ly approashes tho 
formula of money had anil roseived by tha defend- 
ant for the plaintif's use, if read as u description 
and apart from the technical qualifications import- 
ed in English Law and procedare 

A suit was brought to recover a cortain sum of 
money deposited by the plaintiff's sister in Jaw in 
a Bank through the defendant and withdrawn by the 
latter on her death. In reply to the plaintiff’ 


* 
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allegation that it had been misappropriated by the 
defendant, the latter repudiated the claim asun- 
founded and even denied that thé money belonged 


tothe plaintiff's sister-in-law. This fact was falsified | 
by the information obtained by the plaintiff from - 


the Bank. The defendant at last asked for per- 
mission inthe second appeal to plead that he had 
been guilty of fraud and that as the plaintiff had 
been in full possession of the material facts for more 
than three years prior to the suit, the suit was time- 
barred : 

Held, that the suit was governed by Art 62 of 
Schednle I to the Limitation Act and would be 
barred except for the provisions of section 18 of the 
Act, to the benefit of which the plaintiff was entitled; 

(it) thatthe defendant could not be allowed 
to setup and establish a position which would be 
contradictory to what had hitherto been his defence. 
v; Biman HANDRA DUTTA © Promotao NATH GHOSE, 
360. L J. 295; 49 C. 886; (1922) A. I. R. (C.) DA, 


S. 19—Mortgage—Bond executed — subse- 
quently acknowledging lability to pay interest— 
Acknowledgment, whether extends to morigagor’s 
obligations under mortgaye-deed. 

An admission of liability to pay interest due on 

a mortgage-deed, contained in bonds executed sub- 

sequently, amounts to an acknowledgment of lia, 

bility under the mortgage, including liability to give 

possession to the mortgagee L Anant Ram v. 

Txayat ALI KHAN, 2 L. L, J. 619 185 


S. 20--Authorised agent—Judge paying 
decree-holder money deposited in Court by judgment. 
debtor— Judge signing paper indicating payment— 
" Agent duly authorised," construction of. 

A sum of money was deposited in Oourt in part- 
payment of a decree and the Judge while paying it 
to the decree-holder signed a paper indicating the pay- 
ment in his presence and through Court 
decree-holder took ont execution for the balance of 
the money due under the decree, within three years 
from the date of payment by the Court but more than 
three years from the date of the decree: 

Held, (i) that the execution was within time, aa 
the part-payment gave a fresh starting point of 
Hmitation under section 20 of the Limitation Act: 

(ii) that the fact that the Judge signed a paper 
indicating the payment in his presence and through 
Court, satisfied the. condition that the fact of pay- 
ment should appear in the handwriting of the per. 
son making the same: ` 

(iii) that a Court paying in the course of its duty 
the money due by judgment-debtor is also a legally 
constituted agent of the judgment-debtor for that 
purpose * : e c 

Per Sadasiva Atyar, J.—In construing the words 
“scent duly authorised,” Courts ought to be as 
liberal as possible. The authorisation need not be a 
voluntary authorisation. The Law of Limitation 
is partly intended to promote diligence on the part of 
creditors in the matter of recovery of their debts. 
The provisions of sections 9 and 20 of the Limita- 
tion Act are intendad to show that a oreditor will 
not be penalised by the bar of limitati'n, if he had 
been diligent enough to get the handwriting of the 
debtor to evidence an acknowledgment of the fact of 
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part-payment within the period of limitation. 


These sectiors, however, have not been based upon 


' ihe fiction of an implied new promise to pay, for an | 


acknowledgment signed by the party liable is suff- 
cient; even when accompanied by a refusal to pay. 

Per Coutts Trotter, J —Ifa debtor’s assets are’ sd 
placed, either by his own act or’-by operation of 


law, that if some one ‘other than he alone can | 


realise them for the purpose of making payments 


due from him, then the act of that other in operat- - 
` ing upon the debtor's assets must be treated as the : 
‘act ofthe debtor himself, the volition of the debtor 


in such a éase being neither requisite nor relevant. 
M Govinpssamt PILLAI v. Dasar GOUNDAN, 14 L, W, 
3.0; (1921) M. W. N. 685; 41 M: L, J. 423; 41 x. 971 

ES = . {80 
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meaning of-—~Prouf of knowledge, onus as to, 


* 


st 


Sch. l, Art. Q—Plaintif’ in Col, TJI, : 


A suit to set aside,a deed of gift for undue influence l 


ia governed by Art, 91 of the Limitation Act. 


The cessation of undue influence has no relevancy ' 


on the question of limitation, unless the matter, conld 
be brought under the heading of fraud so as to attract 
the operation of section 18 of the Limitation Act. ; | 

In ‘eases to.which Art..B of the Limitation-Act 


is applicable the. onus .ig not on the, defendant to`, 


prove thas the plaintiffs knowledge arose. more 
than 3 years before suit. — EN A 

The word ‘plaintiff’ in Art. 91, column ?, includes 
his predecessor; WI RAJARAJESWARA SETHUPATHI 
AvERGAL v KUPPUSAMI IYER, 41 M. L. J. 474; (1920) 
M. W. N. 723 352 


: Avts. I I; ‘ || I A —" Person 
against whom," meaning of. 

Thé opening words of Art. 11 of the Limitation 
Act, namely “a person against whom” inclade a 
decree-holder. A BHIKHARI Das v. ABDULLAH, 


(1922, A. 1 B. (A.) 403; 20A, L.J. 576; 44 A 607 


Art. 
Ree Civi, FRocEDURE CODE, 1908, O. XXI, gg 9R, 


89, 10^, 101, 108 v 

















carrier for losing or injuring goods,” meaning of— 
Loss, time of, proof of— Onus—Non.delivery of 
goods—No refusal to delwer-—Limitation, operation 
of — Reasonable time for delivery 


Art 30 of Schedule | to the ı imitation Act reférs ., 


to losing or injuring goods by the Carrier, and nob by 
the consignee, that is to say, time ‘begins to run 


2 
ITA, applicability of. ' 


Arts. 30, 31—“dgaint a 


^ 
> 


from the time when the Carrier lost or injured the - 


goods, and notfrom the time when the consignee 
may be said to have suffered loss. The words “against 


a Carrier for losing or injuring goods", obviously : 


' suggest not a mere loss of goods to the @w: er, which 


might be caused by non-delivery, but un actual 


- 


losing of goods by the Carrier "himself, and the . 


burden of proving that ,the goods were lost more 
than one year before the institution of a suit for 
damages, is on the Carrier ,* 


There is no inflexible ruld that, in an action to ' 


recover damages for -non-delivery of goods against 
a carrier, time, under Art, #1 of Sch I to the | imita. 


tion Act, must begin to run from the expiry ofthe: 


ordinary period of transit, . E. 


+ 
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In an action for damages for non-delivery of’ 

goods consigned to a Hailway Company, where no 


time is fixed for delivery, if the correspondence: 
between the parties shows that the matter was 


. being inquired into and that there was no refusal 


to deliver well within a year of the suit, Art. 4! 


` of Schedule I to the Limitation Act cannot be pleaded: 


- 


* fhe.'goods should have been delivered., 


cas a bar, for, in such a case, it cannot . ba: said 


that the suit was: brought more than a year 
from the expiry of a reasonable time within which 
A UGAL 
KISHORE v. GREAT INDIAN PENINSULA RAILWAY, O A. 


L 4.7902; * U P.L R' XA, 2:4 


oe: 





: Sch. I, Arts, 44, 14.9—HAindy Law 
-Alienation by co-parcener of minor co-parcener’s 

. Bhare—BSuit by minor to recove? possession — Limita- 
tion! oF a 


‘GENERAL INDEX, 


3.3 A guit by a co-parcener in & Hindu joint family 
' ito recover possession of his share of the property 
~ alienated during the plaintiff’s minority by another 


"eo-parcener who purported to act as; but was not - 


-A.I R, L. ese > € 


. 


“in fact, the guardian of the plaintiff is governed - 

‘by Art. 144 and not by Art, 44 df Schedule I to 

the LimitationtAct. .wW'Suxpger v, SHIAMAN, (1922) 
31 





x — —— Arts. 57, 6%, 85—Suit to 


ET 
recover money 


Plaintiffs alleging that the defendants were their' 
gumashtas set forth in.their plaint that by agreement 


.. between the .parties the plaintiffs financed the 


profit. ‘and‘loss on the defendants’ transactions 


- 


"*-bherefore, 


E acknowledgment : 


defendants and took with them an equal share in 


the.dther hand, ioasmuch as the plaintiffs financed 


"the' defendants, defendants undertook to pay inter- 


est. The plaińt further recited a series of trans-, 
aóbions terminating in the striking of a balance by 
the'defendürts in the plaintiffs’ favour. Plaintiffs 
brought a suit upon the account supported by the 
Held,.1) that although there had been a mutual 
and current account between the parties, it was not 
open and currentat the time of the suit, and that, 
le Suit was not governed by Art 8 of 
Sch 1 to the Limitation Act ; 
“(4) that if the suit was regarded as one for 
money payable for money:found to be due on an 
‘account stated, if was 
to the Limitation Act; E 
(3) that -ifit was regarded asa suit for money 
payable for money lent, oras a suit for the re-pay- . 
ment of principal and interest “less any oredit due 
to-the defendants in respect of profit on transactions 
effected by the defendants, then Art. 87 of Sch, I 
. Of the Limitation Act would be applicable. L Figy 
GURDAS Haft-Koru BAM v. BHAGWAN Das, (1922) A- 1. 
R. (L) 82 Ros d l 815 
Art: 85—Mutual, open , and 
current accownt-—Test of mutuality —Shifting balance. 
Where one party only makes payments to, or for, 
«obon account of, thetgther and that other only from 








-time to time makes payment in re-payment, the 


&ocolnts cannot be said to be mutual within the 
meaning of Arb. 35 of Schedule I to the Limitation 


| Act, i 
. The test of mutuality is the presence in the 


accounts of a shifting balaa?o so netimes in favour 


o, from agent after balance struck— .. 
_ Limitation, y ; 


On : 


governed by Art $4o0f Sch. Í. < 
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of one side and sometimes in favour of the other, 
but its absence is not conclusive proof against 
mutuality. The fact that the balance no longer 
shifced is notin itself sufficient to justify the con- 
clusion that the account had ceased to be a mutual, 
open and current account. L B ARUNACHALLAM 
OngTTX v. SOMASUNDARAM Cuetty, 11 L, B, R. 369 





Sch. I, Arts. 89, 115, 116, 1 32 
—Suit for accounts—Limitation——"“Moveibles,” if 
include money-—Termination of agency Question of 
fact —Omission fo render accounts—-Relusal 
Art >u of Sch. Ito the ‘imitation Act, applies 

to. a suit for accounts by a principal against his 

rent collector, as the term “moveable property” in 
that Article includes money. 

To make Arb. 116 of Soh Ito the Limitation Act 
applicable, it, must be shown, as provided in Art 118, 
that.the suit is of a nature not specifically provided 
for in the Schedule, 

‘the question whether an agency has terminated 
within the meaning of Art. &89 of the Limitation 
Act is a question of fact 

An omission to render accounts where accounts 


‘are demanded may operate as refusal. 


When a suit for accounts is decreed, the accounts 
are not necessarily restricted to the three years pre- 
ceding the institution of the suit or three years pre- 
ceding the termination of the agency. But where by 
reason of the kappening of events the claim for 
accounts up to a certain date is barred by limi- 
tation at the date of the institution of the suit, the 
defendant can only be called upon to render accounts 
only in relation to transactions which tuok place 
after that date. : 

Obiter - Where immoveable property is hypothe- 
cated to secure the performance of an obligation un- 


. dertaken by an agent, a suit by the principal may in 


essence be regarded as a suitto enforce a charge 
on immoveable property within the meaning of 
Art 142 of Schedule [ to the Limitation Act and 
may, consequently, be governed by the period of 12 
years provided by that Article. «$ PRANRAM 
MOOKERJEE v, JAGADISH Nata Bay, 5 C L.J. aly 
26 U. ..N 61; 4) J, 250; (1922) A. I, R. (C) 355 

562 


Art. 10s. 








See CONTRACT ACT, 
. 1872, 5. 253 (10) 722 





Art. 116 —Vendor and purchaser 
— Jale. deed, consiruction of-—~Covenant for title and 
quiet enjoyment, breach of Dimages, suit for— 
Limitation, starting point of -Cause of action, 

A gale-dead executed by defendant aud another to 
plaintiff contained the foflowing covenant: “If there 
is any dispute in respect of this by Gnatis, Samantas 
and others, etc, we shall settle them out of our ex. 
pease and we shall be bound to carry out this sale 
without obstruction," The other vendor’s son suod 
plaintiff for recovery of half the land comprised in 
the sale and obtained a decree in 1913 Tha present 
suit was filed by plaintiff in 1917 for recovery of half 
the sale price: : 

Held, that even assuming that there was no 


ar ere 


| covenant for quiet enjoyment there was clearly a 


covenant for title and the suit would ba governed 


* 
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by Article 116 of the Limitation Act. NI Sista 
SUBBAYYA v, Pata PrrcHANNA, (1922) M. W. N. 4x0 
. 190 


Sch. I, Art. 120. See BENGAL TEN- 
AdcY ACT, 1855,8, 111A . 48 


& rt. 132, applicability of. See 
- 70 


Art. 134¢—Transjer of title by 
mortgagee —Mortgaged property under ownership of 
Hindu widow—RHeversioner, suit by, to recover pos- 
sesston — Limitation—Reversioner’s disability, nature 
of —Acquiescence by female owner, effect o] — Art. 141, 
application of. 

Where the morteagee of an estate in the owner- 
ship of a Hindu widow transfers absolute title to the 
same, the reversioner must bring a snit for recovery 
of possession under Art 134 of Sch I to the Limita- 
tion Act as Art. ibi has no application to such a 
cass. 

Yer Spencer, J.—À reversioner's disability to sue 
for possession while a Hindu female is the owner in 
possession of the estate is not.on the same footing 
as disability of & minor, an idiot, or an insane person 
in whose favour an extra period of limitation has 
been allowed .for instituting their suits, whatever 
may be the Article applicable toa suit of the eame 
description by a person not so disabled 

A female owner's acquiescence in the transfer of 
an estate made by the mortgages will not amount 
to an act of alienation which a reversioner on 
succeeding to the estate can eue to set aside. 

The expression "hereby otherwise specially provid- 
ed for" in Art. 144 of Schedule I tothe Limitation Act, 
indicates that that Article is, the residuary Article 
for suits for the possession of immoveable property, 
but before a plaintiff can have resort to this Article, 
he must first show that Art. 134 is inapplicable. 

Per Ramesam, J.-- Art 341 covers only those cases 
in which the cause of action is simply the death of 
the female and the only obstacle to the reversioner 
seeking to cbtain possession is either an act of the 
female or her inaction—in either case resulting in the 
loss of possession to a stranger and the need of a 
suit on behalf of the reversioner. But this Article 
applies only when the suit is of akind not described in 
Arts. 184, 188, 133, 140, 142 and 143. 

The object of Art. 134 of Sch. [tothe Limita- 
tion Act isto cub don the period available to the 
mortgagor under Art. 48 and to compel him to 
watch the conduct of the mortgagee and to inter- 
vene on & transfer 

Though itis true that a reversioner cannot sue to 

redeem daring the lifetime of a widow, yet if the 
intervening female'a conduct is such as to raise an 
apprehension? that the? property will never be 
redeemed or altogether lost, a reversioner can 
maintain an ‘action for the preserration of the 
property. Wi NARAYANASAMI NAICKEB v PERIASAMY 

' UpayaR, 14 L. W. 116; (192 ) M. W. N. 463; 4! M. L. 

J. 164; 44 M. 951 731 

< Art. 139—Tenant holding over 

— Adverse possession — Landlord, suit for poss3ssion 

by— Limitation, 

A tenant who holds over cannot seb up adverse 
title to rhe lexdlord, nevertheless under Art. 139 of 
Sch, P to the Limitation Aet, the latter can only 
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recover possession if he sues within 12 years. A 
DEBI PRASAD v. GUJAR, 20 A. Li J. 696; (1922) A. I. 
R., (A) 422 Pike 750 
Sch. I, Arts. 141, 144—Suit by 

reversioners jor possession of immoveable property 

— Adverse possession — Limitation. 

A suit by the reversioners of a deceased: person, 
for possession of immoveable property originally 
owned by'him, .against the person in occupation, 
would be governed by Art 14l of the ms 
Act, unless the defendant could show that advers 
possession started in the lifetime of the deceased. . 
Cunanan SI: GR v Sarig Ram, 36 P. L. R. 1922 177 


Art; I44—Proof of title by 
plaintiff —Burden on defendant to prove possession 
for over 12° years. before suit —Constructive possession 
—Title—Constructive possession always follows title. 
Tn cases falling under Art 114 of Schedule I to 

the Limitation Act, itis not inoumbent on the plaint- 

iff to establish. possession within. 12 years: of 
suit He has to prove title and ibthen rests on the 
defendant to. prove that he and those under whom 
he claims have been in possession for over twelve 
year before suit, N SakmaRAM v. DEOBA 320 


Arts. 165, I81—QCivil Pro. 
cedure Code (Act V of 1908), O. XXI r. 100— 
Anplisalion by judgment-debtor for” Fostar ation of 
excess property delivered in execution — Limitation. 
An application under O, XXI, r. 100 of the Civil 

Procedure Code for restoration’ of excess property 

delivered in execution, is, where the applicant is the 

judgment.debtor, governed by Art, 1S1 and not Art, 

165 of the Limitation Act. B RASUL MALIK PINJAR 

» AMINA Hani? d Box, L, B, 7715 (1922) A. T. s. 

(B) #71: 46 B4031 3219 . 


Aris. I 74, I. 81, application 
of. See ÉXECUTION OF DECREE 783 
Arts. 181, 182. Be Areti- 
CATION FOR POSSESSION BY PURCHASER, NOT STEP-IN- . 
AID OF EXECUTION 633 


— Arts. 181, 182—Preliminary 
decree — Amendment after expiry of limitation. for 
appiying for final dezrez —Pinal decree, application 
Jor ~ Extension of time. 

The holder of a preliminary decree applied for 
amendment of the same on the ground that the'sum 
as entered in the decree was tess than that granted 
by the judgment. The application was made after 
the expiry of the pariod of limitation pfescribed for 
applying for a final decree, The Court made the 
amendment ns desired. The decree-holder preferred 
an application for a final decree counting the limi. 
tation from the date of tbe amendment: 

Held, that the application was not. astu chia 
as the decree- holder by postponing his amendments 
‘till after the expiry of the period of limitation pro. 
scrib2d for making the preliminary desree final, 
could not revive his right qf obtain a final decrae 
by reason of such a variition in the preliminary 
decree. N NasEHLiD v GULSHAN Rat, 18 N. L. t. 
63; (1922). A. I* B. {N ) 217 919 
—— Art. 132 —Eoution of dzerea 

~—Ineomostent aposea! by julymactedsrtor ~Linitas . 

tion, running of, whether suspended, 
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The running of limitation against a decree-holder 
is uot suspended by reason of an incompetent appeal 
by the judgment-debtor, such as an appeal against 
an order dismissing his application for review against 
the decree. C Ham Ratan v. UPENDRA Er 
Art. 182 (2) —' Appeal," mean- 
. ing of-- Appeal against order dismissing application 

to set aside ex parte decree whether included. 

The words “where there has been an appeal’ in 
clause 2 of the Art. 182 of the Second schedula 
to the Limitation Act mean an appeal from the 
Georee or order sought to be executed, and do not 
include an appeal from an order dismissing an 
application to set aside an ex parte decree. N 
JABABKHA\ v, RAHIMKBAN, (1922) A J.B, (N.) 197; 18 
N. L, B: 196 $ 728 











——— Art. 182 (5)- Decree transfer- 


red to'another Court — Application for further transfer 


made to First Court not step-in-aid of execution. 
“When a Court which has passed a decree trans- 
fers it for execution to another Court, an application 
for transfer to still another Court should be made 
to the Court to which the decree has already been 


transferred. Such an application made to the First. 


Conr& cannot be treated as a step-in-aid of execuion, 
as it ceases to be the proper Court within the 
meaning of Sch. 1, Art. l*2 (5) of the Limitation 
Act, as soon as it has iranaterred the decree & 
RANGASWAMI SBETTI U SHESHAPPA MANJAPPA SHIMPI, 
24 Bom. D. B. 705; (1922) A. I R, (B.) 359 566 


Local inspection--Magistrate, power of, to 
view the locus in quo for understanding evidence 
siken. 
; Ipis legitimate fora Magistrate trying a case to 
make a local inspection at the request of the parties 
and ih the presence of their Pleaders for the purpose 


.of enabling him to understand the evidence which had 


been taken in the case. &7 Aziz MANDAL v, GIRISH 
CHANDRA CHOUDHURY, 28 Cr L.J. 602 


‘Madras Estates Land Act (I of 


1908)—Afirmation of old customary law—New 

right, creation of, by Act to settle disputes between 

lundlord and tenant. 

In declaring the rights of occupancy raiyats and 
emphasizing the distinction between a landlord’s 
“private lands and “raiyati lands", the Madras 
Estates Land Act affirmed the old customary law 
that has always been recognised by the British 


Administration. Apart from the rules relating to 


procedure and jurisdiction of Revenue Courts, it 
created one new right in order to settle the constant 
disputes between landlords and tenants and gave 
occupaugy rights to all raiyats in occupation of lands 
within an “estate” at the time it was passed. It 
also declared and gave statutory recognition to 
exsisting rights and status ‘These remarks do not 
apply to ratyatwari tracts in the direct possession of 
Government whjch, ure iet out to mirasidari or 
heieditary raiyats for purposes of cultivation, P C 
CHIDAMBARA SANNADHIGAL V. VEERAMA HEDDI, 3i M. 
L T. 53; 16 L. W. 102; 45 M. 586: (:02:) M. W. N. 
T7455 48 M. L, 3.610; (1922) A. I. R. (P. 0.202. 538 


—— S. 3 (3)—“Holding" whether means ascer- 





tained holding —Co-tenants—Hjectment sutt—Quit . 
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for ascertainment of shares in holding —Civil Court, 

jurisdiction of. 

Under the Madras Estales Land Act a tenant 
cannot sue for ejectment of his co-tenant in the 
caso of an unascertained holding, for the definition of 
the word "holding" in section 3 (?) of that Act 
shows that only ascertained holdings are contemp- 
lated by it. 

Therefore, although in the case of a tenancy-in- 
common, a tenant canapt bring a suit for eject- 
ment of his co-tenunt in a Civil, Court, yer he 
can sue for ascertainment of his share in the 
holding in that Court to enable him to.bring the 
ejectment suit in the Revenue Oourt Wi Duvvury 
RAMAMURTHY v. PABBINEEDI BUDLIRAJU, 41 M. L. J. 
431; 14 L. W. 600 907 
Madras High Court Original Side 

Rules, r. 63 (a), scope of. 

Per Schwabe, C. J.— Rulo od (a) of the Original 
Side Rules includes all documents in the nature of 
negotiable instruments specifically described in it 
and the questions of how fara particular Bill of 
Exchange might be negotiable or what the restric- 
tions might be on its negotiability are alien tothe 
rule. Wi Kaxanan BHOYA v BALARAM PARAMSUKDOSS, 
RIM L.T 284,43 M. L. J. 485; 10 L. W. 6035 O21 
Majority Act (!X of 1875), s. 2— 

Muhammadan Law—Quardian for marriage— 

Majority. f 

The age of majority of a Muhammadan guardian, 


. Bo far as his capacity for giving a person in 


marriage is concerned, is to be determined by the 
Muhammadan Law, and such age under that law 
is fifteen years. e YusaF v ZAINAB 

Mamlatdars” CourtsAct (Bom. l of 

1906), s. 5, Esplanation—Ouster by co-owner, 

whether amounts to disposgession~~Jurisdistion of 

Mamlatdar to award joint possession. 

A Mamlatdar has no jurisdigtion to award joint 
possession under Bombay Act Il of 19 6. 

The meaning of the explanation to section 5 of 
the Mamlatdars' Courts Act is that any action of 
one co-owner who has rights over the whole prop- 
erty, although it may interfere with the joint owner- 
ship of his co-owner, does not amuunt to dispossession 
under the Act, and it was not intended that ouster 
by one co-owner of the other should amount to dis- 
possession within the meaning of the Act, so as to 
entitle the Mamlatdar to award joint possession, 
B SINA JIBBAI v. MATHUR Jipaal, Z8 Bom. L. B. 
1016; 43 B. ze9, (1972) A. I. R., (B) 126 225 


Martial Law Ordinance (il of I921), 
cls. 6, 16-—0ffence committed in Martial 
Law Area—Arrest of offender outside area, 
legality of—Summary Magistrate, remand by, of 
offender arrested outside Martial Law Area, 

legality of. See CRIMINAL PRoeEDURÉ Copp, 189°, 
ss. 64, 68, CO, 177, 491 26 


SS. G, 7—Offence, commission of, in 
Martial Law area—Trial by Summary. Magistrate 
outside area, legality of—Habeas corpus, writ of, 
issue of, to jailor of prison where prisoner confined, 
validity o] —Jurisdiction, 

The trial of a person forean offence committed in 
the Martial Law area proglaimed under Ordinance If 
of 1921 by a Summary Magistrate holding his Court 
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' outside such area is illegal and & conviction following 
thereon is liable to be set aside, 

In case of such conviction the High Court has 
powerto interfere by the issue ofa writ of habeas 
corpus to the jailor of the jailin which the prisoner 
is confined. {Vl Erapa PaDINHAREDIL GOVINDAN, 
In re, 16 L. W 849; 43 M L.J. 36; 81 M. L, T. 301: 
4* OR. L. J. 614: (1923; A I, R. (M.) 499 8358 
Mesne profits, application for ascertainment 
` » of —Venue—Application, nature of —Interest ~Dis- 

creation — High Court, power of, to interjere 

The proper Qourt in which to institute proceedings 
for the ascertainment of mesne profits is the Court 
passing the decree, even though the claim exceeds 
the ordinary pecuniary jurisdiction of such Court 

An application for ascertainment of mesne profits 
< deoreed is nob a suit, but a proceeding ina suit, 

consequently, where mesne profits are decreed, the 

plaintiff is entitled to such profits for three years 
before the date of the suit. 

1t is entirely within the discretion of a Court to 

! fix the rate of interest decreed, and the High Court 

will not, in second appeal, interfere with that dis- 

otetion. Pat Suma: Prasan v. Soar MAHTO, 2 

: P. L. T. 648 ‘903 

Minor, sale'in favour of, validity of—Minor, whe- 
6 thèr can sue for possession of property sold, 

; There is nothing inthe law to preventa minor 
becoming a transferee of immoveable property and 
.^'m mirior in whose favour a valid deed of sale has 
been executed is competent to sue for possession of 
‘she property conveyed thereby, N BALERISHNA v. 
^ Larau, (1922) A. E. R. CN.) 289 191 


EN <M Ortgage —Covenant postponing redemptionywhen 
 amgunts to clog on equity of redemption —Hedemp- 
` tion before empiry of term, when allowed. 

A covenant postponing redemption for a long term 
need not necessarily of itself amount to a clog on the 
B of redemption, but the effect ofall the con. 
. ditions in the dead must be considered as a whole, 
and if those conditions would result in making 
redemption very difficult, if not impossible, at the 
“end of the term, a Court may ignore the covenant 

ostponing redemption and may allow redemption at 
„any time on such terms as it thinks fit, OQ Koxz 
BEHARI LAL v. Prag Narayan, 9 OL. J. 204 (1922) 
A, 1. R.W. 0.) 283 529 





. Same transaction—Clog on redemption 
-.. Where 8 perpetual lease by a mortgagor in favour 
. of the mortgagee of the property mortgaged and the 
` "mortgage form one and the same transaction, the 
lease acts as a clog onthe equity of redemption and 
the Courts are bound on principles of equity to 
, relieve against it N Virsat v. Bnono 237 
ry Redemption—Longe term—Clog — Usufruc- 
25 tuary mortgage for long term—Term, particular, void 
and unenforceable, effect of—Mortgage, whether 
invalid as a whole, ` - 
A long term in & mortgage does not necessarily 
. &"mountto-& clog on the equity of redemption It 
,. Only does so where ibis such as to render redemp- 
tion praetically impossible or where the bargain ia 
unconscionable and the long term is unaccompanied 
by any corresponding advantage to the mortgagor. 
A long term in a usufruotuary mortgage is less likely 
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to operate as aclog on redemption than in any other 
ciass of mor tgage, because redemption is . effected 
on paymentof a fixed sum and there is no danger of 
arrears of interest mounting up to an extent which 
may far exceed the value of the property. 

Where in consideration of a reduction of interest 
a long term is agreed upon between the parties to 
a usufructuary mortga go and the otherterms are also 
such as are naturally incident to a possessory mort. 
gage fora long term, there is no clog on' sauny of 
redemption 

The fact that a particular covenant in a T NN 
(e g, that the mortgage is not to be redeemed with 
borrowed money , is void and unenforceable does not 
invalidate the mortgage as a whole. O ZULFIQAR 
ALI v SURAJ PRASAD, 9 O, L, J. 365; (1922; A. 1. B. 
(J. 0) 221 . 998 


‘Subrogation—Purchaser ` op equity-of -re- 
demption paying off incumbrances—Subrogation, right 
to, on sale being set aside—Suit to enforce security 
—~Limitation—Limitation Act (IX of 1908), Sch, I, 
Art, 182, applicability of. 

The right of subrogation oan be olatusd only i & 
person who, though not primarily liable to dischargo 
a debt, discharges it for his own protection or at the 
request of the party ultimately bound-. 5 cannot be 
claimed by a mortgagor or any other. person who 
has assumed the payment of the mortgage-debt. 
withont having any .interest to proteob: * 

However, a purchaser o£ the mortgaged:. premises, 
not under a covenant tà pay, who pays off incum- 
brances on the property becomes entitled. to the 
benefit, of the securities when the Purchase: is after. 
wards set aside, 

A suit seeking to enforce such MA is 
governed by Art. 122; Schedule I, to the Lifnitation 
Aot and must be brought within 12 Years from Xn 
date of the mortgage. 

Subrogation is, in most éásés rather an diris 
remedy than an additional right and may exist don- 
currently with and as a further security tó the right 
to a simple action for reimbursement.  , š 

A second mortgages paying offa prior mortgagee 
neither “acquires” a charge on the property nor does 
he acquire 15 on the date on which he pays off the 
prior mortgagee. The charge is already there ; all 
that he acquires is a right tò enforce the charge gad 
to a cession in his favour of the securities held’ by 
the prior mortgages, Pat’ Sismxaxp MISRA v. 
JAGMOHAN Lat, 3 P.L. T,’ 543; (1922) Pat. 831; 
(1922 A. I. R. [PAT 499; IPaAr, 7£0 707 
Subsequent invalid sale by ntorigagor — 

Mortgagee, adverse possession by. 

A mortgagee cannobiely upon the twelve yéars! 
rule of limitation in ‘support of a plea of adverse 
possession unless he can prove aSsubseqiüent 
valid sale. 

Where one of several mortgigors effebts a salo 
of the equity of redemption the mortgagee cannot 
set up the plea of adverse possessión as against 
those mortgagors whose shares have been illegaliy 
sold. L, AMIR v. NADIR Ati ^" 


Mortgag e decree for sale — Eaecutibn — 
-Glaim to mortgaged property, -if. entertainable— 
Civil Procedure Code (Act V of 1908), O. XXL, v, 63, 

- applicability of. 
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It'is not open tò on Execution Court to entertain 
and adjudicate upon a claim to property under O. 
XXI, x68 of the Code of Civil Procedure in ths 
course of executing & mortgage-decree which con- 
tains a‘provision that the property in question should 
be sold. C MAHABIR FRasav SINGH v. NOGENDRA 
Natu MANDAL, 26 C. W. N. 60 
Mortgagee in possession, duty of. 

Where a mortgageeis putin possession of the mort- 
gaged ptoperty the intention of the parties is that 
the land‘ghall be properly cultivated and that the 
mortgagee shall put it to the best use, so that a fair 
amount of profits may be- realised and credited 
towards interest due on the a ae mortgage debt. 
i. ZORA v. CHANDU 88 
Mü ha mmadan Law-- ema cdd ua: 

ledgment. 

The rule of legitimation by acknowledgment per- 
mitted by the Muhammadan | aw applies only whén 
the alleged marriage is uncertain, that is, not proved, 
but no benefit can be derived from this rule when it 
is found asa fact thatthe alleged marriage never 
took plsce. L, Hussain BAKASH v. JHANDA SINGH, 
(1922) A` T, R. -L,) 460 749 


z Lien jor unpaid dower on hustand's prop- 
erty . 
eutent of. 

The lien of a divorced Muhammadan wife or widow 
for unpaid dower attaches her to her husband’s 
property in her possession. No lien exists during 
the continuance of the marriage, relation Mi 
NARAYANA AIYAR v, BIYARI Biv, (1922) A. I. R. (M) 
221; I4 L. W. 524; 41 M. L, J. 557; (1921) M. W. N. 
80845 M. 103 , 673 


Sunni-—-Gifi— Will—Distinction ~ Gift, ESSEN- 
‘tials of—Usufruct, réservation. of, by donor— 
Possession, constructive, 
Zemindari estate — Mutation of names— Construction 
of document—QGijt or Will—Taluqdari law-— Primo- 
genilure samads-- "Successor," meaning of. 

In Muhammidan Law the broad distinction bet- 
ween a gift Aiba and a bequest wasiat is that 
in the case of a gift the immediate right of 
propérty in the subject-matter of the gift is, con- 
ferred and in the casé of d béquest the vesting of the 

right, of property is postponed. 

Por a valid gift inter VivOS under the Muhamma- 
dar Law three conditions are necessary: —(!) mani. 
festatioh of the wish to'give on the part of the 
donor, () the acceptance of the donee, either 





expressly orimpliedly, and ( ) the taking of posses- ' 


sion'of the subject-matter of the gift by the donee, 
either actually or constructively. 

The reservation of usufruct by a donor does not 
by-itself make & gift of the property void under 
Muhammadan Law.  . 

A Talugdar made’ a. gift to the following effect: 
"I have gifted my moveable and immoveable prop- 
erty, all my Zemindari and lambardari estate, eto. 
to M. with the exception of the villages set out 
below which wil remain in my possession for the 
duration of my life and dependent relatives free of 
rent and Government revenue.. such villages will be 


" kept by me without transfer by mortgage or sale or ` 


gift for-my lifetime and after my death the donee 
will be the proprietor malik. of the aforesaid ex: 


te 
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by donee—Registration— | 
~ prevent disputes as to whether the donor and the ~: 


10624 - 


Muhammadan Law-—contd, .`.. 


cepted properiy]iwhose revenue the donee will pay 
from the Ilaga, and will pay all the debts outstanding: 


against the estate.” "M did not take physical: 
possession of the excepted villages till after the 


death of the donor nor did he apply for mutation of 
names in his favour in respect of them. He, however, 
obtained mutation of names in his favour of all the 
other Zemindari property and paid the “Government 
revenue which became due in respect ofthe talugdari 
part of the entire property : 

Held, (1) that the PAN could not even in 
regard to the excepted property be regarded in any 
respect as a Will but wasa deed of gift imtes. vivos 

(2) that the whole Zemindari property mentioned in 


tLe deed must be regarded as one' property, thetakings:. 


possession of any part of which being gonah aben 
a taking possession of the whole. ai 
(3) that the actual physical possession of 
the donee over a portion of the zemindari estate 
and the mutation of names in respect thereof and 
the payment of Government revenue. by him in 


réspect of the taluqdari part of the entire estate must - 


be regarded as amounting to constructive possession of 
the donee over the whole property, subject of the 
gift in question, and thatthe gift of the excepted 
villages was also consequently valid. 


In considering what is the Muhammadan Law om ` 


the subject of gifts inter vivos it must be borne in mind 
that when the old and admittedly authoritative texts 
of Muhammadan Law were promulgated there ‘were 


not inthe contemplation of any one any” Transfer of ' 


Froperty Acts, any Registration Acta, any Revenue. 
Courts to record transfers of the possession of land " 
or any zemindart estates, large or small; and that 
ib could not have been intended to lay. down for :- 
all time what should alone. be thé’ evidence that 
titles to lands had passed. Tha: object of ihe 
Muhammadan Law as to ‘gifts apparently was to’ 


donee intended at the time that the title to the- 
property should pass from the donor to the donee, . 


and that the handing over by the donor and 
the acceptance by the donee of the prcperty 
should be good evidence that the property had been 
given by the donor and had been accepted by the 
donee as a gift. 

The word "successors" in a primogeniture sanad 
means those designated persons who would succeed, 
in the event ofan intestacy and not persons who may ~ 
take by sale, gift or bequest, 
Kaan v FAKHRJAHAN BEGANM, 25 O C. 96; 81 M L. 
T 21; 44 A. 80l 9 O. L. J, 869; 43 M. B. T., 458, 24° 
Pow. L. B 1966; 27 C. W N. 53; 20 A. L. J. #94; 
(1929) A I. R. (P. O.) 281 54 


Trust properby—Power of Mutwalli. &éa 
RELIGIOUS ENDOWNMEN'(S AcT, 1863, s. 7 764 


Widow in postegsion of husband's property in. 





P. ©. ABDUL GHANI ` 
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lieu of dower-debt — Right to transfer lien apart from `. 


dower- debt—Construction of sale-deed—Tranafer of 
dower- debt. 
A Muhammadan widow in possession of her hus. 
band's estate inlieu of her unsatisfed dower cannot 
transfer the lien on the property without also trans- 


ferring her dower-debt as the lien is not an interest - 


in property which can be sevqred from the right to 


dower and trangferred as a separate interest, - Mee 


at 


$ 
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The. widow may, however, as long as she does nat 
transfer the dower-debt or that debt remains un- 
discharged; transfer -for her lifetime, the possession 


of the property the proceeds of which belong to her’ 


until the debt is- paid off. "he possession of the 
transferee in such a case might constructively be 
regarded as the possession of the widow, 

A‘ sale-deed executed by & Muhammadan widow 
after reciting that the widow was in possession of 
the property of her deceased husband, “by virtue of 
inheritance and iri Jieu of dower” purported to trang- 
fertothe vendee, “the whole and entire property 
owned and possessed by me together with all rights 
and‘ appurtenances” It further added, "In short, 
the proprietary interest and all rights, title and 
interest which I had in the vended properties have 
under this sale-deed been transferred from me and 
become extinguished in so faras I am concerned and 
have devolved on and vested in the said parchaser 
and his heirs and representatives”: 

Held, that the deed transferred simply the share 


to which the widow was entitled in the property of © 


her deceased husband as an heir and not the dower- 
debt. Pat Aspur RAHMAN v. WALI MOHAMMAD, 
(1922), Par. 313 601 


Nurder—Jury, method of charging, 

In charging a Jury in atria] for murder, and in 
directing them as to what constitutes murder, the 
Judge should refer to the sections of the Penal Code 
which relate to culpable homicide, and direct the 
Jury as.to what' is culpable homicide, and in what 
circumstances culpable homicide amounts to murder. 
To direct the Jury that “murder is the intentional 
killing of another human being with malice afore- 
thought, F although B comprehensive way of describ- 
ing what the meaning of murder.is, is not the way in 
which a.Jury ought to be charged, and amounts toa 
misdirection C EMPEROR v. DURGA CHARAN BEPARI, 
36,C. L. J. 174 25 C, W N. 1002; 28 CR L s. 567 
(1922) A. I R. (O) 124 407 


Negotiable | Instruments Act (XXVI 
f 1881), S. d —Promissory-note— Instrument 
Molina unconditional undertaking to pay certain 
sum with interest annually, whether pro-mote, 
An instrument in writing which contains an 
- unconditional undertaking to pay a certain sum of 
money with interest annually is nota promissory- 
note within the meaning of section 4 of the Negoti- 
able Instruments Act. L Joti PARSHAD v. Brig Rag 
SHARAN, 2 I, R 1922: AU PL HR, (Do 97 46] 
3 (2). See LgrvrERS Parent MAD } 


S. 48 (a)— Pro-note — Consideration — 

_ Presumption - Onus of proof, 

Although urder the law there is a presumption 
that the maker of a pro-note has received the con- 
sideration for it, yet if the stat&ment of the plaintiff's 
agent as to consideration is altogether inconsistent 
with the plaintiffs allegation in his plaint, the 
onus will shift to the plaintiff, and he must prove 
that ‘consideration passed, L SIR. UD-DIN 4. 
( gAMPO, 8 L. L. J. 439 443 


Notice, constru ctive— Registration, 
Registration. does ‘not, operate as constrastive 
notice and a purchaser from an ostensible owner 





ch. "i: 
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whose title-deeds_ are themselves complete is not. 
bound to search the registration office to see if 
the original owner may not have given a title to 
somebody else: ÑN KasrURiBADvo baniBAM. 732 
to quit— Delay in suing for ejectment, effect 
of — Fresh notice not necessary. ' 
Where a notice to quit is served upon tenant. . 
hig possession thereafter is that of a trespasser. 
Mere inaction on the part ofa landlord: to sue for, 
ejectment after a notice to quit has been served on - 
a tenant, does not amount tO acquiescence of his. 
possession as a tenant on the part of the. landlord, as 
no fresh notice is necessary. M YESHWANT w. 
SuiWwAPPA i 


Official Assignee, rights of. 
VENCY 
Opium Act (I of 1878), ss. 3, 9— 

“Opium,” whether includes morphia. 

Though morphia is not a preparation or admixture 
of opium, yet it is an intoxicating drug prepared 
from the poppy and, as sach, fulfills the require- 
ments of the definition of, “opium” contained jih 
soction 3 of the Opium Act. L Emperor's. Bontssow, 
8 L 7393 23CR L J, 580; 11922) A LR (a a 





a 


See Txaot- 
98 


Order dismissing emecution petition for default if 
appealable, 

No appeal lies from an order dismissing. an ap- 
plication for execution on accouns of the decree- 
Lolder's failure to prosecute it. Pat Gour 
Guaypra Roy v JANARDAN PRASHAD TrANnurR 337 
Ostensible owner—Alienation—Suiti by real 

owner fo recover property—Notice of title~ Burden 

of proof—Question of fact, decision on ~ Decision,, 
when not final. 

In order to allow the real owner of' property j 
recover from an alienee the property taken fro 
person allowed by the real owner to hold himself 
out as the owner, he must. prove either direct or 
constractive notice of the title or the existence of 
circumstrances which ought to have put the par- 
chaser on an enquiry which if prosecuted would have 
led to a discovery of the real title 

Ordinarily, a decision on & queation of face is 
final, but when it is shown that that decision was 
reached without assessing the evidence on the 
record at its proper value and that, while appraising 
that evidence, varions important factors were not 
considered, the decision cannot be accepted as 
final, M LaznsixGH v PangsHRAM, (1022 A I. R. (N.* 
226 332. 


Oudh Estates Act a. of. 1859), sg, 22 
(11), 23 —Succession- ' Ordinary law," meaning | 
of. 

The expression ford nary law,’ raferred’to in gec- 
tion 28 of the Gudh Estates Act, is. the law which 
would govern the parties apart from the Sta ute, and 
includes P Sanad giving title to the property in dis-. 
pute. P. C. BADRI Narain SINGH. v, HARNAM 
Kuar, 44 A. 449 x: M. Ligh. LHR; 4 O Led.. adios, 
(^24 A I. RAP O.) 280; 2104 W, N. 129; 25:0: C. 
313 LOOO: 
Parda-nashin lady, sransaglions: dusts 

Principles applicable—Persons standing^in relation 

of personal confidence — Absotute strangers —Indepen- 

dent and competent advice, what 4s; 


* 
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All transactions with parda-nashin ladies fall 
broadly into two groups, namely, first, cases where 


the person who seeks to hold the lady to the’ 


terms of the transaction is one who stood to- 
wards her in a fiduciary charactér or some re- 
lation of personal confidence; and, secondly, cases 
where 
and dealt with her at arm’s length. In the 
farmer class of cases, the Court will act with 
great caution and will presume confidence put and 
` influence exerted; in the latter class of cases, the 
Court will require the confidence and influence to be 
proved intrinsically. The fairness of the bargain is 
the crucial test. 

The Court, when called upon to deal with a deed 
executed by a parda-nashin lady, must satisfy itself 
upon the evidence, first, that the deed was actually 
executed by her or by some person duly authorised 
by her, with a full understanding of what she was 
about to do: secondly, that she had full knowledge 
of the nature and effect of the transaction into 
which she is said to have entered: and thirdly, that 
she had independent and disinterested advice in the 
matter, 

The circumstances under which a parda-nashin 
woman agrees to transfer property in which she is 
interested must be carefully examined in order to 
ascertain that she had independent advice and that 
the lady had sufficient intelligence to understand the 
relevant and important matters, that she did under. 
stand them as they were explained to her, that 
nothing was concealed, and that there was no undue 
influence or misrepesentation 

It is not necessary to insist upon a test which 
depends upon a clear understanding of each detail of 
& matter which may be greatly involved in legal 
technicalities; it is sufficient that the general result 
of the transaction should be understood and that 
people disinterested and competent to give advice 
should, with a fair understanding of the whole 

‘matter, advise the lady, 

Independent and competent advice does not mean 
independent and competent approval; it simply means 
that the advice should be removed entirely from the 
suspected atmosphere, and that from the clear lan- 
guage of an independent mind, free from taint of 
interest, the party acting should know precisely the 
nature and consequences of the transaction. 

The absence of advice would not by itself neces- 
sarily vitiate a transaction, if it is otherwise estab. 
lished to be righteous, that is, such as a right-minded 
person might be expected to do. 

The Court must have regard to the intellectual 
attainments of the lady concerned and will naturally 
be disinclined to set aside the deed where she is 
proved to have been of business habits, to have been 
literate and %o have possessed & ospacity to judge 
for herself, 

Tne above are only general principles. There is a 
great fear of failure of justige, if they are moulded 
into inelastic formulas or crystallised into inflexible 
rules and treated as ô$ universal application, regard- 
less of the special facts and: strrounding circum. 
stances of the concrete case requiring adjudica- 
tion. 

Whenever any person derives a benefit under a 
deed, if any confidential or fiduciary relation wub. 
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sists between the parties, the Courts so far presume 
against the validity of the instrument as to require 
some proof, varying in amount according to circum. 
stances, of the absence of anything approaching to 
imposition, overreaching, undue influence or uncon- 
scionable advantage, 

If a confidence isreposed and that confidence is 
abused, Courts of Equity will grant relief. Equity 
demands in such circumstances the most abundant 
good faith (uberrima fides) in the transaction between 
the parties, There need not necessarily be mis- 
representation by one party to the other to invalidate 
the deed if there is any concealment of a material 
fact, any failure to disclose material information or 
any just suspicion of artifice, equity will interpose 
and pronounce the transaction void and,as far as 
possible, restore the parties to their original right. 
t; SATISH UHANDRA GHosH v. KALIDASI Dasr, 340, 
L. J, 52¥; 26 0. W.N. 177; (1922, A. I. RO? 203 

577 


Parda-nashin woman, disposition of 
property by —Court, duty of. 

A Court when dealing with the dispcsition of a 
property by a parda-nashin woman ought to be 
satisfied that the transaction was explained to her 
and she knew what she was doing. Vonsequently, a 
deed of relinquishment written by a parda-nashin 
lady, during the course of her illness of which she 
died and in the house of the person in whose favour 
it was executed without having had any opportunity 
of consulting her relatives, is open to gcave suspicion 
and it lies heavily upon the person relying upon the 
deed to show that it was properly obtained and that 
the lady knew what she was about. L Hari CHAND 
V, JUGAL KISHORE, (1922) A. I. R. L.) 319 722 


Parties-——Co-sharers— Partition switby transferee of 
one co-sharer—Transferor, whether necessary party. 
Where the interest of one of several co-sharers has 

been transferred to a third person and has property 

vested in him, he oan bring a suit for partition with. 

out joining his transferor, for the latter, although a 

proper party to the suit, is not & necessary party, 

Pat NANDEESHWAR MISRA v. SUDARSHAN Ram 

TEWARI 804 

Sale in insolvency proceedings—Appeal 
against order confirming sale—Auction-purchaser and 
Official Receiver, whether necessary parties, 

In an appeal from an order coniirming & sale in 
insolyency proceedings, the auction purchaser and 
the Oificiul deceiver ure necessary parties and the 
omission to make them parties is fatal fo the appeal. 
La Tastox DEVI v, ot: Ram 716 
Partazrsnip Sut by one of surviving partners 

respecting partnership transaction, whether maintaiu- 

able. 

A suit by one of tw® surviving,members of a, 
partnership, after dissolution of the partnership, in 
respect of a transaction with the partnership, is not 
maintainable. Wi MUTHAYYA ÜHETTY v. SOMASUN- 
DARAM JHETTY, 16 L. W. 527 927 
Patwari, whether “publio servant," See PENAL 

Copr, 1 60, ss. 21 ( O., 24, 408, 405 197 


Penal Code (Act XLV of I860), 
S >. 21 (10), 24, 403,405 —" Wrongful loss” 
—''Wrongful gain'—Temporary wrongful loss or 
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gain, meaning of—Criminal breach of trust, what 

constitutes—-Patwari, whether “public servant” 

Temporary wrongful loss and temporary wrongful 
gain are within the meaning of “wrongful loss” 
and “wrongful gain”, contained in section 24 of the 
Penal Code, 

Reading sections 403 and 40^» of the Penal Code 
together, it is clear that criminal breach of trust is 
& species of criminal misappropriation, being a 
criminal misappropriation by a person entrusted 
with the property misappropriated, and as regards 
criminal misappropriation, a dishonest misappro- 
priation for atime only is misappropriation. The 
Same principle applies to temporary misappro- 
priation. 

Under section 158, Land Revenue Code, cesses 
can be collected as if they were land revenue, and 
as it is within the duties of a Patwari to collect 
land revenue and cesses due on land in his village 
he is a public servant within the meaning of section 
21, clause (10) of the Penal Code. N Loca GovERN- 
MENT, C. P. v. MapHo PATWARI, 23 Cz, L. J, 657 157 


SS. 23, 425—Mischief— Wrongful loss 
—Üausing ‘injury to neighbours wall by digging 
one’s own land, whether mischief, 

The essential element of the offence of mischief 
in section 445, Indian Penal Code, is the causing of 
“wrongful logs” to another’s property, which is defined 
in section 23 of the same Code as being loss caused 
by “unlawful means". 

The right to lateral support from an adjacent 
land belonging to others isa right which can only 
be acquired by prescription, 

Therefore, where a person by digging his own 
land causes injury to the wall of his neighbour 
provided the latter has not aoquired by presorip- 
tion the right to lateral support from that land, 
his action, however malicious, does not amount to 
mischief within the true construction of section 226 
of the Penal Code, Wi Arcu: Ivzh, In re, 14 L, W. 
728; 28 CR. L. J. 607 83I 
ma Sa S4-— Isolated assaulis—No 

0bjeci — Joint trial, legality of 

During a trial, for a political offence. a crowd gather- 
ed with a view to make a demonstration and as a 
result a number of Policemen posted to keep order 
received injuries and the assailants were tried 
together under section 332/84 of the Penal Code 
and convicted : 

Held, that their joint trial was illegal and section 
84 of the Code did nob apply, because the assaults 
on individual members of the Police force were 
isolated and the acoused were not actuated by any 
common object. A FATEH CHAND v, EMPEROR, 20 A. 
L. J. 706; (1922; A. I, B. (A.) 428; 28 Or, L, J. *98 
820 


e. 
SS. $4, 73, 395, 397—Dacoity —Use 
of deadiy weapons. 

Where several persons join in committing a dacoity 
and some of them use deadly weapons, all of them 
are liable to be punished under section 397 of the 
Penal Code. The provisions of section 84 of the Penal 
Code are applicable to such a case, ka DANGAR 
KHAN v. EMPEROR, 28 Gn. L, J 593 817 

: SS. IUO, 102—Right of private defence 
of body, when commences, 
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Section 100 of the Penal Code gives the right of 
private defence of the body only against actual 
assailants, it does not authorise the killing or 
causing of hurt to persons who may in the future 
when re-inforced by others become assailants, The 
right arises only on the occurrence of an offence, or 
of an attempt to commit an offence, and as soon ag 
& reasonable apprehension of danger to the body 
arises from an attempt or threat to commit the 
offence, though the offence may not have been com- 
mitted, L, Narain Das v Hmprron, 4L LJ 9); 
3 L. 144; (1922) A, I. R. (L.) 1; 9 P. W. R. 1922 On. 
23 CR. L. J. 513 113 





S: 145, conviction under. See PoLIcE 
Act, 1861, ss. 80, 30A, 82, scope of 945 


S. 177. See INGOMR Tax Act, 1918, s, 40 
843 








s. 300, Excep. (1I)-Grave and 
sudden provocation—Continuing under influence of 
provocation—Act, whether must immediately follow 
provocation, 

Accused suspected his wife .of being intimate 
with one M. and frequently remonstrated with, and 
warned her: one night acoused and his wife were. 
sleeping in the courtyard of their haveli when, after 
some little time, acoused awoke and found his wife’s 
bed unoccupied: his suspicions being aroused, he 
immediately proceeded to the khola adjoining the 
haveli, where he found his wife and M, together: 
he attacked M. and killed him, and then attacked his 
wife and killed her also: he was placed upon his trial 
for the offence of murder and was sentenced to death, 
the Sessions Judge holding that the accused did not 
receive such grave and sudden provocation as to 
deprive him of the power of self-control. On appeal: 

Held, that the provocation received by the accused 
was grave and sudden, and he continued to be under 
the influence of provocation until he had killed his 
wife, and that he was entitled to the mitigation 
provided in Exception (1) to gection 309 of the Penal 
Code, as that exception does not contemplate that, 
in order to entitle an accused person to earn the 
mitigation, the act must immediately follow the 
provocation. L KADIR BAkHsH v EMPEROR, 2 L |, 
J. 406; 23 On, L J. 568 
ss. 361, EXD., 3686-—GGuardianship, 

lawful, kidnapping from— Kidnapping minor while 

under temporary custody of servant or friend— 

Consent of custodian, whether material —" Include," 

meaning of. : 

The fact, that a mother allows her minor girl to 
be in the custody ofa servant or friend for a limited 
purpose and fora limited time, does not determine 
the mother’s rights as guardian or her [gal posaes- 
sion for the purposes of the criminal law, and if an 
accused kidnaps her from the possession of such ser- 
vant or friend and marries her without the consent 
of her mother, he is gmilty of an offence under 
section 366 of the Penal Cose. , The consent of the 
servant or friend is immateriale 

The word “include” in the Explanation to section 
861 of the Penal Qode is not intended to limit the 
protection which the section gives to parents and 
minors but rather to extend that protection by inolud- 
ing in the term "lawful guardian" any person law: 
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fully entrusted with the care and oustody of the 

minor. hk. Baz v. EMPEROR, 8 L. 213; (1922) A. I. R. 

(L.) 1380; 28 Cn. L. J. 588 620 

SS. 408, 477 A —Forgery-—False entries 
made to cover defalcation~ Offence. 

Where an accused person makes false entries in 
an account with the object of covering a defalcation 
made by himself, his conviction for forgery is not 
sustainable. A SHUJA-UD-DIN AHMAD v. EMPEROR, 20 





A.L. J, 662; (1922) A, I. R, (AJ) 435; 230r. L. J. 610 
834 


—-—~- S. 420—Cheating—Dishonest intention 

In cases under section 420 of the Penal Code the 
evidence must establish the existence of a fraudu- 
lent or dishonest intention at the time ofthe com. 
mission of the actin respect of which the cheating is 
alleged N JAFFAR AYUB Karcsi v, Eupxnon, (1922) 
A. I. R. (N.) 195; v8 Cr. L J. 589 621 
S. 426-—Mischie[—Removing fruit from 

trees — Essential to be established — Bona fide dispute 

between contending parties —Magtstrate, jurisdiction 
of, to take cognizance. 

In order to invest & Magistrate with jurisdiction 
to summon a person charged with having committed 
the offence of mischief under section 426 of the 
Penal Code by ramoving the fruits of certain trees, 
itis essential for the complainant to make out a 
prima facie case in his petition of complaint or, in 
his statement on oath, of any deterioration caused by 
the accused in the value or utility of the fruit, and 
unless such deterioration is made out there can be 
no conviction for the offence of mischief. 

A Magistrate has no jurisdiction to take cogniz- 
ance of a case of mischief where there isa bona 
fide dispute between the contending parties with 
regard to the right in, and possession of, the property, 
the subject-matter of the charge. Pat Gainxu 
PANDAY v. Emperor 2 P. L, T. 894; 23 Cr L. J. 504 


40 
S. 498. See CRIMINAL PROCEDURE CODE, 
1808, ss, 4 (A), 199 


Pensions Act (XXIII of 1871).s. 7— 
Pension, attachment of—Facts showing attachability 
be set out, | 
Ordinarily a pension is not attachable for sale, 

Where a decree-holder wishes to attach and sella 

pension, and his case is that the pension belongs to that 

class which is referred to in section 7 of Act XXIII 

of 1871, itis his duty to set out the facts and prove 

his ease by appropriate proof. A Mazar ALI 

KHAN v. Manruz Hasan, 20 A. L.J. 679; (1922) A. 

I. R. (A) 429; 44 A. 697 854 


Pleading-Fraud— Variance between pleading 
and proof— Plaintiff, position of. 

The determination in a cause should be founded 
upon a Case either to be found in the pleadings or 
involved in or consistent with the case thereby made. 

Hvery variance between pleadings and proof is not 
fatal: the Court must carefully consider whether the 
objection is one of form or €f substance. 

When a plaintiff igipeaches a transaction on the 
ground of fraud, tle facts which constitute the 
alleged fraud must be distinctly, specifically and 
accurately stated; for, it is only fair play between 
manand man that the defendant should know what 
is charged against him. A charge of fraud must be 
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substantially proved as laid, and when one kind of 
fraud is charged, another kind of fraud cannot, upon 
failure of proof, be substituted for it, 

Per Buckland, J.—In a case of fraud, it will not 
suffice to find fraud otherwise than as alleged on 
behalf of the plaintiff, and even should the Court 
find that fraud was practised, if such fraud is other 
than the fraud alleged, the defendant is entitled to 
have the suit dismissed. This is a proposition which 
may be applicable in cases between man and man 
or where & parda-nashin lady is not concerned. But 
where a parda-nashin lady is involved, other rules 
have to be applied and conformity with them has to 
be established. © Satis CHANDRA GHosH v. KALI- 
past DASI, #4 C. L J. 429; 26 C. W. N, 177; (1922) 
A, I. R. (C ) 208 
Pleadings—Amendment. 

An amendment in the pleadings should be made if 
thereby the real substantial question can be raised 
between the parties and multiplicity of legal proceed. 
ings avoided. © HAMID Mirza BEG v. AHMAD MIRZA 
Bre, 9 O. L. J. 3594 U.F. L. R (2, O) 89; (1922) 
A. I. R. (J, C.) 266 6 
Police Act (V of 1861;, ss. 30, 30A, 

32, scope of—Penal Code (Act XLV of 1880), 

s. 145, conviction under— Essentials —General noii. 

fication prohibiting procession without license — Not. 

fication by  Emecutive Authority, whether law— 

“Resistance”, meaning of —Powev to prohibit proces. 

sion whether incident to power to regulate —Power 

of Police to prohibit procession— Rule and enactment, 
difference bebween—" Law," meaning of—“Ezecution 
of law,” meaning of ~ Offence created by Statute—. 

Indictment under general law. 

Section 304 of the Police Act only applies where 
there isa violation of the conditions of a license 
granted under section 30 (3) of the Aot, not where 
& procession is formed without a license. 

Per Mullick and Coutis, JJ,—In order to secure the 
conviction of an accused under section 145 of the 
Indian Penal Code, some formal evidence should be 
given to prove acommon object to resist the execution 
of an order promulgated by a lawful authority, and 
the accused should be given an opportunity of 
meeting the case inthe Trial Court 

The words of section 30 0f the Police Act are 
sufficiently general to enable a Superintendent of 
Police toissue a general notification containing a 
prohibition, without any limit of time, against con. 
vening or collecting assemblies or directing or pro. 
moting processions without a license and any person 
contravening the terms of such notice is punishable 
under section 32 of the Act. A person is free to 
join an assembly or a procession, which has already 
been collected, if he has no notice that the convener 
or promoter has omitted to take out a license bnt if, 
after becoming aware of this fact, he persists in 
remaining with the assembly or procession he will 
be said to share the common object of such person 
to resist the execution of the notification, 

When & notification is issued by an Hxeoutive 
Authority in exercise of a power conferred by Statute, 
that notification is as much a part of the law as if 
it had been incorporated within the body of the 
Statute at the time of its enactment, A notification, 
issued in compliance with séction 30 of the Police 
Act, isa law and certainly a legal process, It ig 
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immaterial if the wording of the notification is not 
in the exact language of the section so long as the'e 
is, on the whole, & substantial compliance and the 
public are in no error or doubt as to its purport 

Resistance connotes some overt act: mere words 
without any intention of carrying them into effect, 
are not sufficient to prove an intention to resist. 

Per Das, J.—Section 30 of the tolice Aot does not 
prohibit the common rights of a subject to form a 
procession on a publie road or in a public street or & 
thoroughfare 

A power to prohibit a procession is not incident 
to a power to regulate. The power of licensing is a 
power to regulate not a power to prohibit. 

Under sections 80 and 804 of the Police Act, the 
Police have no power to prohibit a procession where 
the persons directing and promoting such procession 
decline to apply for a license, although there is such 
power where such persons take out a license and 
violate its conditions Butthe Police have no power to 
issue an order to have operation for a certain period, 
each case must be dealt with as it arises and discre- 
tion must be exercised by a District Magistrate on 
each occasion. 

There is no difference between a rule and an 


enactment where there is a provision in the enacb- 


ment that the rules shall be of the same effect as 
if they were contained in the Act; therais a wide 
difference between the two when there is no sucn 
provision. An order issued by a Superintendent of 
Police, under section 30 of the Police Act, cannot be 
regarded as law as there is no provision in the Act 
giving to such order the same effect as if it were 
contained in the Act, 

"Law" means something which is enforceable and 
not capable of being rejected by a Court as 
unreasonable or repugnant to the law of the land. 
Rules, regulations and bye-laws, which cannot be 
canvassed in a Court of Law on any ground, have the 
character of law and are in fact law. 

"Execution of the law” means enforcing it, and to 
be lawful it must follow the procedure laid down in 
an Aot, : 

Resistance on the part of a person forming a 
procession must not be to the law but to the execu- 
tion of the law. It means something more than 
non-submission and consists of an overt act showing 
an intention to make opposition to the execution of 
the law. 

A person cannot be convicted under the Penal 
Code for an offence under the Police Act. Where a 
Statute creates a new offence which is not an offence 
at Common Law and imposes a penalty in respect of 
guch offence, & person committing such offence can 
only be proceeded against under the Statute which 
creates the offence and cannot be indicted under the 
general law. Pat EMPEROR v. ABDUL HAMID, 3 
P.L T. 585; (#922) Par. 274; 4 U, P. L, (PAr.) 79; 23 
Cz. L. J. 628 945 
PractiCce-— Criminal revision —Case referred by 

Sessions Judge for enhancement of sentence— Applica- 

tion by accused thereafter on the merits, whether 

barred — Alternative charges—Complainant, whether 
can alter election. 

The mere fact that a reference has been made to 
the High Cours by 4 Sessions Judge for enhance- 
ment of sentence, has*not the effect of depriving 
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the accused of the right to apply to the High Court 
in revision : 

Ib is contrary fo public polioy and to the 
recognised ‘principles of the administration of the 
Criminal Law that when a charge has been launched 
which requires sanction by a particular authority 
and that authority has refused sanction, to hold that 
itis open to a complainant to alter his election, 
shift his ground and starta fresh charge on. an 
alternative section which does nob require sanction. 
A Konna RAM v. EMPEROR, :0 A. L. J. 775. 28 OR. 
L. J, 496; 4 U. P.L, R (A.) 162; . 1922) A. I RB, «A s 
502 32 
Pre-em ption —Perpetualunder-proprietary lease 

-—Rent reserved emceeding Government  revenue— 

Nature of transaction - Lease or sale. 

Whore a grantor reserves no right of re-entry, 
whether the document is described as a lease or a 
sale, the’ test applied to determine its real 
nature is whether any rent was reserved to the 
grantor over and above the Government revenue, 
which he himself had to payon the land. This 
applies only to deeds executed by the superior. 
proprietor whereby an under-proprietary right is 
created in the grantee. 

A transaction, therefore, called a pattah istimrart 
matahti, that is, a perpetual under-proprietary lease, 
which reserves an annual rent, a portion of which 
is payable by the lessee as Government revenue 
and the remainder to the lessor, is a lease nob giving 
rise to a right of pre-emption © SAHEB BAKHSH 
SINGH v, THAKUR Din Sineu, 9 O. L. J. 834; 40. P. r.. 
R.(1.0) 86; 9:2. A. I R. J.O. 229 966 
Suit—Sale—Cause of achion— Registration 

— Limitation, operation of—Registration Act (XVI 

of 1 0*), s A7, application of 

A right of pre-emption arises only when a sale 
is completed, that is, when there is an entire cessation 
of right on the part of the vendor, and until a regis- 
tered deed is executed there cannot be such cessation 
of right and no right of pre-emption can arise. 

Therefore, the period of limitation for a pre- 
emption suit rans from the date of the registration 
of the sale-deed, 

Section 47 of the Registration Act has no 
application to such & case. if RAGHO v. BAKHA- 
RAM, (1927) A. I.R (N) 200 715 
—- Valuation— Compensation for im- 

provements, whether to be included in valuation. 

In determining the value for purposes of jurisdic. 
tion of a suit for pre-emption any compensation found 
to be equitably due tothe vendee and not as a part 
of the price paid by the vendee, ought *not to be 
taken into consideration, KL. CHIRAGH Din v. SERAT 
Din, 8 L. 886 
Presidency Small Cause Courts 

Act, 1882, SS. I9, 41, Se@ Crey Orvin 

Courts Act, 1492, s. 3 983 
Presidency Towns Insolvency Act 

(HI - f 1909), S. 36, scope oj— Matters 

involving difficult questions of title. 

Section "6 of the Presifleney Towns Insolvency 
Act, 190 4, like section 26; of the Indian {Insolvent Act 
1848, which it replaced, is discretionary. 

The Court shoald not deal with a matter under, 
section 36 of the Presidency Towns Insolvency Act, 
if it involves dificult questions of title but should 
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pU Towns Insolvency Act 
—OOn Old, 


leave the ‘parties to litigate such matter in & 
regular suib. 

Quare: —Whether a suit is maintainable for the 
determination of the question of title after the matter 
. has been decided under section 6 of the Presidency 

Towns Insolvency Act? C Rasy BRHARI GHOSE v, 
OFFICIAL ASSIGNEH OF ÜarcuTTA, 26 0, W. E 

Probate application —Verification, whether essen- 

tial. 

The provision about the verification of an appli. 
cation for Probate by an attesting witness is direc- 
tory and not mandatory and an omission of the 
verification is nob fata! to the Probate proceedings. 
ND Ram SINGH RAJPUT v MURTIBAI 
Probate and Administration Act 

(V of. I581), Sa 5Ü0—Hindw  reversioner, 

whether entitled to be heard in Probate proceeding 

—Application for revocation of Probate —Immediate 

jemale reversioner not entitled to maintain appli- 

cation—-Newt reversioner, if can apply--Minor rever- 
sioners-—Natural guardian omitting to apply for 
revocation — Reverstoners, whether estopped, 

Although a reversioner under the Hindu Law has 
no present interest in the property left by the 
deceased, yet the reversioner, whether male or female, 
is substantially interested in the protection or 
devolution of the estate, and, as such, is entitled to 
appear and be heard ina Probate proceeding. If the 
immediate reversioner is a female, the male rever- 
sioner in the second or third degree, as the case may 
be, (for instance, where the deceased has left a 
widow, daughter, mother and brother!, is similarly 
entitled to be heard. 
` Where the immediate reversioner, a female, has 
rendered it impossible for himself by her own conduct 
to successfully maintain an application for revocation 
of a Probate, the application may be made by the 
next male reversioner who is unquestionably a 'pro- 
per party to the Probate proceedings, 

A reversioner who was a minor at the time of the 
grant of the Probate is not estopped from making 
an applicaticn for revocation by reason of the fact 
that his father who was his natural guardian did not 
intervene on his behalf at the time when the Pro. 
bate was granted. © Haripasi Dasr v BIDHUMUKHI 
Dast, 35 0. L. J, 66; (1927) A I.R (C.) 8s 795 
SS. G7, 77—Probate, grant of—Addi- 

tional District Judge acting as District Judge, powers 

of. 

Under the Probate and Administration Act there 
oan be no District Delegate except by appointment 
by & High Courb; an Additional Districb Judge, in the 
absence of such appointment, cannot act as a District 
Delegate and grant Probates ina contentious case. 
But whe he is exercising powers as a District Judge 
he can grant Probate or Letters of Administration in 
all cases whether there is contention or not 
Ram Sinau Raspor v. MURTIBAI 910 
S. 83, meaning of. See PROGEEDINGS FOR 

GRANT oF Lerrutg OF ADMINISTRATION 
Proceedings for grant of Letters of Adminis. 

tration—Finding as to title to property— Finding, 

whether res judicata in, subsequent sut to establish 

title —Probate and Administration Act (V of 1851), 

a 83, meaning of. . E 
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Proceedings—concld. 


In a proceeding for grant of Letters of Adminis- 
tration, the question before the Court is one of 
representation to the estate and not of distribution, 
and itis only for the purpose of determining the 
question of representation that the Court is called 
upon to decide whether the applicant is entitled to 
the whole or any part of the estate of the deceased 
within the meaning of section 23 of the Probate and 
Administration Act, and such finding is not res 
judicata in & suit in which the question of title to 
the properties has to be determined. 

Section 83.of the Probate and Administration Act 
is merely arale of procedure and does not lay down 
that proceedings under the Act shall become or be 
deemed to bea suit. L B Maune Tun Yin v. Ma 
SEIN Yin, 11 L. B. R. 831 671 


Provincial Insolvency Act (IH of 
1907), S. 16 (2) (3) —Acquisition of property 
by insolvent after adjudication — Receiver, vesting in 
— Declaratory suit by Receiver, competent. 

All property which is acquired by or devolves on 
an insolvent after the passing of an order of 
adjudication and before his discharge, .vests in the 
Court or Receiver and becomes divisible among the 
creditors in accordance with the provisions of section 
16 (2) (a) of the Provincial Insolvency Act, and 
the Receiver is entitled toa declaration that such 
property is saleable for the benefit of the creditors; 
he is under no obligation to sue for physical posses- 
sion of the insolvent’s property and can seek mere 
declaratory relief. A Fatima v. MOHAMMAD Masuug 
ALI, XO A. L.J. 569; 4 U. P.L. R. (A) 181; 44 A. 617; 
(1922) A L R. (A) 448 245 
S. 37—Secured creditor, whether "cre. 





ditor." 

The word “creditor” in section 37 of the Provin- 
cial Insolvency Act includes a secured creditor, N 
JASKARAN v, GAIND PRASAD, (.922) A I. R. (N.) 936 

460 


Provincial Insolvency Act (V of 
1920), SS. 24, 25—Insolvency petition by 
creditor— Debt, proof of. 

Where a oreditor applies to have his debtor 
adjudged an insolvent, the Court is bound to require 
the creditor to prove his debt, and ought not to 
require him to do this by means of a regular suit. 
L B A. K. R. M, O. T. Cuerry Firs v. MAUNG 
Aune Bw, 11 L. B. R. 854 | 885 
— —— — SS, 28 (2), Sd. —"Provable debt," mean- 

ing of—Obligation incurred subsequent to adjudica- 

tion, effect of. 

D. was adjudicated an insolvent in 1914. His 
father died in i917 leaving him separate property. 
In 1918 P. sued D. and his mother on a bond execut- 
ed by his father in 115 and obtained a decree in 
execution of which he attached certain property 
which D had inherited from his father. It was 
objected that the debt was one provable in the 
Insolvency Court, and that, consequently, the pro- 
ceedings in execution in the ordinary Court were 
barred under section 28 (2; of the Provincial Insol. 
venoy Act: 

Held, that according to the definition in section 34 
of the Proyincial Insolvency Act, a 'provable debt” 
was one to which anginsolvent besame sab- 
jeot by reason of an obligation incurred before the 
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Provincial Insolvency Act, 1920— 
conold. 


date of his adjudication as an insolvent; that as the 
obligation in the present case was not incurred 
until after that date, the debt was not a “provable 
debt,” and that, therefore, the bar of section 28 (2) 
of the Act did not apply to it. N KEsHEORAO v, 
GOVINDRAO 340 





S. 51 (1) Excep.—Oivi Pro- 
cedure Code (Act V of 1908), s. 78—Rateable 
distribution, order  for— Money not drawn by 


creditors—Intervening insolvency of judgment-debtor, 

effect of —Official Receiver, rights of, to amounts 

ordered to be rateably distributed. 

Where rateable distribution has been ordered under 
section 73, Civil Procedure Code, the exception to 
section 61 (1) of the Provincial Insolvency Act 
applies not only to the amount credited in favour of 
the attaching deoree-holder but also to the amounts 
rateably distributed to the other decree-holders 
under the section, 

Where the insolvency of the judgment-debtor 
gupervenes before the moneys allocated for rateable 
distribution are actually distributed to the creditors, 
they do not vest in the Official Receiver, but belong 
to the oreditors from the date of the order. The 
order for rateable distribution removes the money 
from the operation of the Insolvency Act altogether. 
IM Tae OFFICIAL RECEIVER OF TANJORE v. VENKATA- 
RAMA IYER, 16 L, W.5%; (1922) M. W. N. 51; 80 M. L. 
T. 67- 42 M. Li. J. 263 (1922) A. IR (M) 31 512 
Public Gambling Act (II! of 1867), 

SS. 3,4, 5—Keéping gaming house and being 

found in tt—Jomt  trial~—Search—Procedure— 

Criminal Procedure Code (Act V of 1898), s. 108. 

The joint trial of the keeper of & common gaming 
house and of other persons for being found in the 
house ig nob illegal. 

A search conducted after the issue of a warrant 
under section ñ of the Publio Gambling Act is not a 
search under Chapter VII of the Criminal Procedure 
Code, and section 108 of the Code has, therefore, no 
application to such & search. L KHILINDA RAM v. 
EMPEROR, 3 L. 859; 28 On, L. J. 621; (1922) A. T. R. 
(Li) 458 845 





SS. 5, 8—Seizure of money found upon 
search of persons — Forfeiture, whether legal, 
Section 5 of the Public Gambling Act merely 

authorises, among other things, the search of a 

common gaming house and the seizure, among other 

things, of all monies found therein. It does not anthor- 
ise the seizing and forfeiture of money found on the 
persons of individuals in the house at the time of the 





search. N OHATUBBHUS v. HMPRROR, 23 Cr. L.J. 

608 832 

S, | 3—PFoot-path running through private 
grove — Public place. 


A foot-path rupning through a private grove is a 
public place if it is used by the public as of right. 
O Enurznoz v, LALJI, 25 O. C. 114; (1922) A,I R. 
(J. O.) 196; 23 Cz L, J. 679 611 
—— S, 13—Public place— Blind alley removed 
Wi from highway. 

A blind alley approachable by a circuitous lane 
and at a considerable distance from a highway is 
nota “public place” within the meaning of section 
13 of the Public Gambling Act. L MUHANMAD Axi 
v. EuPrEROn, 28 Cn. L. J. 624 848 


INDIAN CASES. 


[1922 


Public Gambling Act—consid. 


S. I 3—'Public place,” meaning of— 

Publicity of situation. : 

A public place must bea place whichis either 
open tothe publicor is used by the public and the 
mere publicity of a situation does not make it a 
public place within the meaning of section 198 of the 
Public Gambling Act. O Emperor v Basam, 9 O.’ 
L. J. 283; 4 U. P. L. R, id. 0.) 68; 23 Cr, L, J. 831; 
(1922) A I. È (J. C.) 275 613 
Punjab Courts Act (VI of I9I8»' 

S. 41, (S). See FINDING As TO CUSTOM 06 
S. 41 (3)—Grazing rignts—(Question of 

custom—-Appeal, second — Certificate, 

A question relating to grazing rights claimed by 
the tenants of a village over the shamilat area of the 
village by virtue of custom is a question of custom 
and cannot be agitated in second appeal without a 
certificate, L Sanur SINGH v. Kansan, (1922 A I. 
R. (L. 470 51 
——— SS. 41, 42. See O1vin, PROCEDURE Cops, 

1908, O. XLI, R. 23, O. XLIII, &. 1 (4) 

Punjab General Clauses Act (lof 
1898), S. 22. See PUNJAB PRE.EMPTION ACT, 
1913, 8.6 > 729 

Punjab Municipal Act (IU of I9I 1), 
SS. 3 (13), 172, I 933 —''Street," what 4s — 
Lane looked after by mahalladars but accessible to 
public, whether streei—Commitiee, refusal of, to 
allow projection over such lane—Jurisdiction of Civit 
Court to interfere. 

A lane which is accessible to the public, whether 
permanently or temporarily, is a ‘street’ within the 
meaning of the definition contained in section 8 (13) 
of the Punjab Municipal Act, 

The fact that the arrangements for lighting and 
clearing thelane are made by the mahalladars at 
their expenses, and that the lane is comented by 
them, is not material; nor the fact that the 
mahalladars have a right to close the lane to the 
public, if,as a matter of fact, the public have 
never been prevented by any physical obstruction 
from entering it. 

A Municipal Committee has full power to with- 
hold permission for the building of a structure that 
will project over a street, and a Civil Court has no 
jurisdiction to interfere in such a matter. 

Section 198 of the Punjab Municipal Act refers 
only to buildings to be erected on private property 
and has noapplication toa structure that projects 
over a street L Ganga Ram v MUNICIPAL COM- 
MITTEE, AMRITSAR, ( 922) A. I. R (L.) 4' 5 
— ——- S. 61 (B) (D) -Profession tas —Offerings 

made by disciples whether income derived from pro- 

fession or calling. 

The income derived by a spiritual leader from 
offerings made by his disciples is income derived 
from a profession or calling within the ngeaning of 
section 61 (B) (5) of the Punjab Municipal Aot. L 





Saman, 





Mom SINGH v, PRESIDENT oF THE NOTIFIED ÁREA 


COMMITTEE OF ANANDPUR 
Punjab Pre-emption Act (Il of 

1905), S. &—Village tmntoveable property— 

Building, standing, apart from site. 

A standing building in a village is village immove- 
able property an& is liable to pre-emption, even 
apart from the site. LL. WAHGA v. MUHAMMAD ALI, 
2 L. L. J. 846 193 
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Registration Act— 1908—conold, 


—— —- S. 22 (1) (2)— Notification under cl. 1— 
Description of property—Refusal of Registration — 
Sufficiency of description for identification 
The mere fact that there has been a notification 

under clause (1) of section 22 of the Registration 

‘Act would not, under clause (2) of the same section, 

be enough for refusal of registration to a docu- 

ment not described according to that notification, 
unless the power of refusal in such a case was 
expressly given by the notification. 

Where a notification merely provides that in 
certain districts the description should be in a 
certain manner and does not give any further 
direction, the proviso under clause (2) of section 22 
of the Registration Act would have the effect of 
entitling a document to be registered provided 
the description is sufficient to identify the property. 

Where a compromise agreement contains a recital 
that “all the immoveable prcperty pertaining to the 
family ofthe executants and mentioned in Schedule A 
described herein below shall be dividedinto four 
equal shares,” the description ofthe property, for 
purposes of registration, is sufficient for its identi- 
fication APPALACHARYULU v. HAMACHANDRA- 
CHARYULU, 16 L. W. 287 90 
—— — Sa 47, applicability of. See PRx-EMPTION 

SUIT 715 


Regulation (XVII of 1806),ss. 7, 8- 
Morigage—Foreclosure notice, proper form of— 
Defective notice, effect of. 

Section 7 of Regulation XVII of 1808 provides 
either for payment or tender to the mortgagor or 
for deposit in Court, anda notice which simply in- 
forms the mortgagor that he must pay the money 
within the year and says nothing as to the alterna- 
tives of tenders and deposit in Court is misleading 
and the defect is not cured merely by the addition 
of the words “in the manner provided for in section 
7 of the | egulation ” 

A defective notice is fatal to the validity of pro- 
ceedings taken under tegulation XVII of 1908. 
L. Zora v CHANDU 833 
Religious Endowments Act (XX of 

1563), S. 7, Commitee appointed under— 

Mosque property—Lease of shops-——Commattee, powers 

of, whether restricted to those of Mutwalli under 

Muhammadan | Laow— Muhammadan Law—Trust 

property—Power of Mutwalli— Lease of house prop- 

erty for more than one year. 

The powers of an “Islamia Committee” appointed 
under section 7 of the Religious Endowments Act 
to take ‘charge of a mosque and the property 
attached to it are not necessarily governed by the 
rules of Muhammadan Law relating to the powers of 
a Mutwalli, Such a Committee can, in a proper 
oase, lease Rouse property for more than one year. 

Obiter: According to the Muhammadan Law, a Mut- 
` walli is not in general uuthorised to make a lease of 
house property for a period longer than one year, but 

& Qazi might empower him to grant leases for a 

longer period if such’, grant is for the benefit of the 

trust estate. A BAIJNATH v. MOHAMMAD ISMAIL, 20 

A. L. J, 697; (1922) A. I, R. (A) 417; 44 A. 677 764 


Remand, propriety of—Inherent jurisdiction— 
Appeal—Remand erder, treatment of, as preliminary 
deerae, 


` 
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Remand —coneld, 


Where an Appellate Court can pass a preliminary 
decree ib is ita duty to do so and a remand as to 
matters which can be the subject-matter of the pre- 
liminary decree is not warranted. 

Where a decree, being in substance a pre- 
liminary decree is not passed as such by an 
Appellate Court andthe case is wrongly remanded, 
itis open to the High Court, in second appeal, to 
allow the appellant to argue the appeal on the footing 
that, though the form of the decree was wrong, 
it was in substance a decree adjudicating finally the 
rights of the parties and was thus appealable as a 
final decree. [VI SussE Gounpan v. KRISHNAMA- 
CHARI, 80 M. L T. 217: 42 M LJ. 8/2; 15 L. W. 537; 
(1922) M, W. N. 269; 45 M. 443; (1922) A, I. R, tM.) 
112 869 


Res judicata—Decision in rent suit on question of 
title--Suit for possession by receipt of rent-—Limita- 
tion— Bengal Tenancy Act (VIII of 1886), Sch. I, 
Art. 8, applicability of. 

The plaintiff brought a suit for a decree for 
possession of land upon a declaration that he 
was entitled to receive rent at a certain rate 
from defendant No. 2 upon a finding and & declara- 
tion that the plaintiff was a tenant under defendant 
No. 1 in respect of the land under claim. The 
defendant No. 2 wason the land holding under 
defendant No. 1 but the plaintiff claimed that he 
took a settlement of the land from defendant No, 1 
and that.as a result of such settlement the defendant 
No. 2 was bound to pay the rent to him which he 
had previously paid to the first defendant, Previous 


_ to the present suit the plaintiff had unsuccessafully 


brought a rent-suit against the second defendant in 
which the latter had put forward the defence that he 
held the land nob under the plaintiff but under the 
first defendant who was no party to that suit; 

Held, (1) that as the present suit was not a suit 
as between landlord and tenant, the special rule of 
limitation contained in Art, 3, Soh, IIL of the 
Bengal Jenancy Act had no application and the 

eneral law of limitation was applicable to the suit; 

(2) that the decision in the previous rent-suit on 
the question of the plaint‘ff’s title did not operate 
as res judicata even though the question of title had 
to be investigated in that suit by reason of the fact 
that defendant No, 2 was previously on the land. 
C GOPINATH JALUA v. BHAJAHARI Das ADHIKARI 





Execution proceedings. 

CEDURE Cops, 1908 

. Rent-decree—Rate of | rent ——Preswmnption 

arising from entry in the Record of Rights, rebuttal 

of. 

A rent-deoree may not be res judicata in the sense 
that it finally decided the rate of rent between the 
parties but ibis res judicata that for the years for 
which that suit was brought the rent was the amount 
then found. Hence the decision may be sufficient to 
support a finding that the presumption arising from 
an entry (of a different rate of rent) inthe Record of 
Rights has been rebutted. © BROJENDHA KISHORE 
Roy v, SOMAR ALI 


, rule of, application" of. 
In applying the rule of ref judicata Courts should 
be influenced by no technical considerations, but by 


See Orvin Pro- 
23 
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matters of substance within the limits applied by 
law, L B Mauna TUN Yin v. Ma Sein Yin, 11 Li 
B, R. 881 671 


Revision against acquittal, when lies. 

Where there is an appeal by a Public Prosecutor or 
the Crown from an acquittal, the High Court sets its 
face against revision. But when an aggrieved com- 
plainant: moves the Government to appeal under 
section 417 of the Code of criminal Procedure and 
the Government refuses, he can move the High Court 
in revision, but the latter will exercise its juris- 
diction sparingly and only where itis urgently 
demanded in the interests of public justice. 
SANKARALINGA MUDALIAER v. NARAYANA MUDALIAR, 


16 L. W. 413; 48 M. L. J. 864; (1922) M. W. N. 67%: * 


. BL M. L. T. 342; 28 Or, L. J. 588; (1922; A. T. R. (i 
602. 615 





High Court, duty of. See OBIMINAL PRO- 

cEDURE Cope, 1898, ss. 195, 476 327 

Revenue and Civil Courts, conflict of— 
Landlord, civil suit by, for declaration that defendant 
not adopted son of deceased occupancy tenant— 
Relation of landlord and tenant subsisting between 
the parties—Civil Courts, jurisdiction — oj——ÁAgra 
Tenancy Act (11 of Lith’), ss, 67, 45, 167—Revenue 
Cowrts—Jwrisdiction to decide questions of status or 
adoption. 


While it is necessary to guard against formulat- 
ing any such general rule as that a suit for a 
declaration of legal status cannot be entertained 
by a vivil Court merely because such a suit may 
be brought in consequence of a dispute which 
originally arose between landlord and tenant, 
nevertheless where it appears on an examination of 
the plaint in the light of the surrounding circum. 
stances that the suit in fact offends against the 
provisions of section 16` of the Agra Tenancy Act, 
the jurisdiction of the Uivil Courts is ousted. 

In all such cases ib must be determined what 
is the real contes, between the parties and what 
is the real object of the suit 

IL. an occupancy tenant died The defendant 
alleging that he was the adopted son of L applied 
for mutation of his name in place of the deceased. 
. The landlord brought this civil suit fora declara- 
tion that the defendant was not the adopted son of 
_Z. From an examination of the pleadings it appeared 
“that the relationship of landlord and tenant sub- 
sisted between the parties and the only dispute 
-was a8 to the nature of the tenancy: 

Held, (1) that the appropriate suit by either 
, party "would be under section 95 (a) and (b) 
of the Agra Tenancy Act, a suit as to which the 
cognizance of” the civi Courts was expressiy 
ousted; 

(<) that the object of the present suit being to 
forestall that suit or else to enable the plaintif to 
bring a suit for ejectment under section 58 on 
the ground that the defendant was a non-ocoupancy 
- tenant, it was not cognizable by the Civil Court, 

A Hevenue Court,has jurisdiction te decide a 
question of status or adoption. A JAGANNATE 
. v. BALWANT Singa, 20.À. L.J. 570; (1922) A, I. R, 
“ (A) 872; 4 U, P. L. B; (A) 194; 44 A. 6892 247 


INDIAN OASES. 


(1929 
Riwaj-i-am, entry in, unsupported by instances; ' 
value of, 

An extract from the riwaj-t- um containing merely 
an expression of opinion and unsupported by ine 
stances, cannot be raised to the dignity of a custom, 
unlessit is followed in practice for a sufficiently 
long period and recognised as binding by the mem- 
bers of & community. L Asa Nanp v. RosHNI Bat, 
2 L. L. J. 178 92 
, entry in, value of —Burden of proof. i 

An entry in a riwaj-t-am, even when uusupported 
by instances, is a strong piece  of'evidence ix 
support of the custom which it records and is 
sufficient to shift the onus of proofon to the party 
which disputes the correctness of the custom laid 
down in the riwaj-t-am. L JAGIR SINGH v. SANTI, 3 
L. 181 71 








Of 1865, how far evidence of custom. 

The value of the Ríwaj-i-am of 1855 is considerably 
minimised by the fact that it did not lay down what 
the custom was but what the compilers thought it 
to be. L GuaDir Stnen v. Ismar Kvar, 3 L. 257; 
(ND) A TX (L 892 551 
Rules and Orders of the Original 


Side Calcutta High Court; 
Chap. XXXV ,r. 57. See D 
TION 


Sanad—Primogeniture, rule of ~Custom—Instances 
prior to sanad—Evidence. 

Where a Sanad, under which an estate in Oudh is 
held, lays down the succession according to the rule 
of primogeniture, evidence of a single unexplained 
instance of the widow of one of the grantees having 
succeeded to the exclusion of male heirs, is insuffi- 


_cient to establish a custom binding on another 


branch of the family Similarly, evidence of widows 
having succeeded prior to the grant of the Sanad 
cannot be used to set up a rule of succession directly 
contrary to the terms of the Sanad under which the 
estate is held P. 7. BADRI Narain SINGH v, 
HARNAM KUAR, 444. 44081 M. L T. 195; 9 O. L.J. 
427, 1922 A, L R., P. C.) 289; 270. W. N. 129; 25 
O 0.318 1000 
Shah jog hundis whether negotiable instru- 
ments, 

Shah jog huudis are negotiable instrumenta, WI 
KANALAL BHOYA v BALARAM PARAMASUEDOSS, 81 M. 
L T 8545 M.L.! 450 .6 L W. ads I 
Specific performance of contract, who 

can sue for—Geneal rule. 

No person can sue for specific performance, if he 
cannot be sued for it, whether because heis a 
minor or for any other reason. HARGOYIND v, 
ae SINGH, 18 NL, R 67; 1922) AIR N.) 


346 
Specific Relief Act (I of 1877), s..9 


"ED P] 


— Archaka of Temple, suit by, against trustee for 

possession, maintainability of—Mastergand servant, 

reiationship of, as between trustee and archaka. 

/Lhough hereditary archakaship is treated’ under 
5. indu Law as immoveable property divisible among 
oo-parceners, it is not ifnmoveable property under 
section 9 of the Specific Relief Act 

An archaka of a Temple wlfo has been dispossessed 
by the trustee cannot maintain a suit against the 
latter for possession 

Section 9 of the Specific Relief Aot does not 
confer on & servant a right of suit eee hig 
master, 
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Obiter.—Joint possession cannot be given under 
section 9 of the Specific helief Aot Wi Vanamam- 
ALAI JEER SWAMIGAL v, PERIA VENKATARAMANA 
CHARIAR, (1922) M, W. N. 422; 1922) A. I. R. iM ) 
188; 16 L. W; 931 ; 183 


i - S1 O—Ececution of decree—Order in execu- 
* sion — Áppeal. 

Anorder passed in execution of a decree under 

. section 9 of the Specific Relief Aot is not appealable. 

L Waris v. Farsa DIN 760 


— —— SS. 9, 56 (D)—8. 9, object of—Decree 
> for vestoration of possession—Su:t by person in 
possession to restrain execution. 

The object of section 9 of the Speoifio Relief Act 
is to discourage people from taking the law into 
their own hands, however good theirtitle may be It 
provides a summary and speedy remedy through the 
medium of a Civil Court for the restoration of 
possession to a party dispossessed by another leaving 
them to fight ont the question of their respective title 
by a regular suit if necessary. 

Where a person obtains a decree for restoration 
of possession of land under section 9 of the Specific 
Relief Act, the person against whom it is passed and 
who is in possession of the land, can institute a suit 
to. establish his title to the land and obtain an 
injunction to restrain the decree-holder from dis. 
possessing him by enforcing his decree, notwith- 
standing the provisions of section 56, clause (b) of 
the same Act. B MARI DODDATAMMA MARKUNDI t. 
SANTAYA RAMAKRISHNA Par, 24 Bom, L. R 768; (1922) 
A. I R. (B.) 216 490 
o S. 23—Contract, enforcement of —Biranger 

— Equity l 

A stranger to a contract is, as a rule, not entitled 
to sue, but relief may sometimes be granted in hig 
favour on principles of equity, 

B. contracted to sell certain property to N. in 
order to satisfy a money-decree obtained against 
him by S. The consideration was fixed at Rs 2,909. 
Out of this B.actually received Rs, 300 and the 
balance of Rs 2,709 was left with the purchaser 
for payment to 8, The sale, however, was not 
carried out, and eventually S. himself got s sale. 
deed from B. of the same property and out of 
the price fixed appropriated Rs, 3,00) to the satisfac. 
tion of his deoree. Subsequently N. sued B. for 
apecific performance. The suit was decreed and 
S. lost possession of the property. S. brought the 
present suibto recoverfrom N. Hs. 3,000 being the 
amount appropriated in satisfaction of his decree. 
, The lower Courts held that although N. was not 
liable to pay Rs. 3,000 he was liable to the extent 
of Rs. 2,600, being the amount which under 
his contract with B. was left with him for payment 
to 8. [second appeal N. contended that S. being 
“not privy to that contract was not entitled “to 

‘enforce any covenant under the same: 
Held, dismissing the objection, that though S8 was 
at the outset a stranger in dealings between N and 
' B., nevertheless by weason of the subsequent pro- 
,ceedings terminating in the decree for specific 
performance, S. was brought into a degree of privity 
“with N. so as to be entitled tp relief on principles 
ofequity. A NERAL SINGH v. Faren CHAND, 20 A. 
. 1. J. 708; (1922) A. T, R.A 42644 4.702. 778 
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S. 25—" Marketable title,” meaning of, 
The phrase “marketable title" is equivalent to the 
phrase “a title free from reasonable doubt” in section 
20 of the Specific Relief Act 
The question whether a “marketable title" free 
from reasonable donbt has been made ont or not, 
must be answered with reference to the facts of 





each ease, B HAJI Oosman HAJI fsMAiL v. HAROON 
SALLEH MAHOMED, 24 Box L R.978 852 
š SS. 38,41. See GUARDIAN I5 





S. 42—Declaration contemplated by section 
—Suit for declaration by candidate at Municipal 
Election that election of his competitor illegal. 
Section 42 of the Specific Relief Act does not 

sanction every form of declaration, but only a declara- 

tion that the plaintiff is entitled to any legal 
character, or to any right as to any property. 

Quare.— Whether the provisions of section 4’ ofthe 
Specific Relief Act are applicable to a suit by an 
unsuccessful candidate for election as a Municipal 
Commissioner, for a declaration that the election, 
being in contravention of the plaintiffs’ right and 
franchise, right of election and right of being present 
at the election, was not, according to law, proper and 
valid, and that the election of his competitors was 
illegal. ©. UHAIRMAN OF THE MUNICIPAL COMRS. OF 
KATRUNG v CHARU CHANDRA MUKERJEE, 26 O.'W N, 
91 229 
S. 42, proviSO—Person in joint posses. 

sion with another —Declaratoy suit that other person 
. has lost his interest in property, whether maintain- 

able. 

A person in joint possession with another cannot 
sue for a mere declaration that the other person 
has lost his interest in the property and is not 
entitled to remain in possession because in such 
a case the plaintiff can and should sue for exolusive 
possession, L SHANKARI v. JODHA, 3 L. L. J. 4 7 

; 376 

Statutes, interpreiation of —Long and established 
interpretation, 

Where tho terms of a Statute or Ordinance are 
clear, & long and uniform course of judicial inter- 
pretation of it may be overruled, if it is contrary to 
the clear meaning of the enactment; bat where such 
is nob the case, if is the duty of a Judge to 
accept theinterpratation so often and so long put 
upan the Statute by the Courts, and not to disturb 
thoss decisions. A LALLU SINGH v. GUR NARAIN, 20 








—. 


A, L, J. 744, (1921) A. T. R. (A } 467 798 
Subrogation —Reimbursement, right of— 
Distinction. 


The right to reimburse arises on a contract, 
express or implied, to reimburse andthe party who 
claims the right enforces ib in his own rigat and not 
in the rightof another. Consequently, the right does 
not arise until he has discharged the debt of 
&nother. But the right to enforce a security by 


‘virtue of subrogation is a right which equity con- 
‘gedes to a person who, not being primarily liahle to 


discharge an obligation, does discharge it and it is 


`a right to demand the performance of the original 
,obligation and the application thereto of all the 


securities held by the creditor. s 
The right to reimbursement actrues to the per- 


“Bon paying Off a debt onghe date on which he pays 
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it off, while the right to enforce a security arises 
from the date of mortgage. Pat Srsananp Misra 
v. JAGMOHAN Lat, 8 P. L. T. 588; (1922) Par. 381; 
(1922. A. T. R. (PAT.) 499; 1 Par. 780 07 


Successlon- Zsclusion from inheritance — 
Murderer— Descendants, lineal, position of — Personal 
law—Public policy, 

A murderer as well as his‘lineal descendants are 
precluded frora inheriting the property of the person 
murdered, 

The question of the exolusion of the murderer and 
his lineal descendants from inheritance has reference 
to the broad view of public policy and justice rather 
than to the provisions as to exclusion from inherit- 
ance of the personal law to which the parties may 
be subject. 

. Therefore, the son of a Hindu murderer is also 

excludedfrom inheriting to the murdered person 

even though under his personal law he may have a 

right to sueceed to the murdered man indepen- 

ently of his father. L Hag Braawan v. HUKAM 

Sineu, 4 L. L. J, 245; 8 L, 242; (1922) A. I. R. iL. 7 69 


Succession Certificate Act (VII of 
1859). See HINDU LAw—BSUCCESSION 17 
S. I (40—Wili not governed by Succession 
. Act or Hindu Wills Act—GSuccession Certificate, 
grant of, io enecufor—Jurisdiction—Sub-Judge, 
.. Second Class, invested with powers of District Court 

—Jurisdiction to emtertam application for collec- 

tion of debis emceeding Rs. 5,000. 

Seotion | (!) of the Succession Certificate Act does 
not preclude the executor of a Will, to which neither 
the Succession Act nor the Hindu Wills Act applies, 
from obtaining a certificate under the Succession 
Certificate Act, authorising him to collect debts due 
to the deceased, The mere fact that the executor 
might have applied for Probate of the "illis not 
an adequate ground for refusing to entertain his 
application for a Succession Certificate. 

Where a Sub-Judge of the Second Olass is invested 
with the functions of a District Court: under the 
Succession Certificate Act, andno restriction is placed 
on the limits of his jurisdiction, he is competent to 
entertain and adjudicate upon an application for 
a Succession Certificate involving debts the amount 
of which exceeds Ra 5,000. E Ratran SINGH v. RAJ 
Sines, 2 L. L. J, 878 302 
Sulit, dismissal of, in default— Restoration, against 

some defendants and ememption of others by plaintiff 

—Court’s power to restore against others. 

Where after the dismissal of a suit in default the 
plaintiff applies for restoration against some only of 
the defendants and exempts the rest, the Court hag 
xo power to take action suo motu and restore the suit 
as against those so exempted O Naaxsman v. 
Buaey Duny, 250, 0. 67; (022. A.I R, (J. 0) 
160 246 
, events happening subsequent to instilution of 

— Declaration of title, suit originally brought for— 

Possession, relief as to becoming necessary—Trial 

Court, power of— Plaint, amendment of. 

1f events which have happened subsequent to tho 
institution of a suit render the relief prayed for 
. useless, if granted, and introduce matters which 
become the real questions in controversy between 
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the parties, a Court of Original Jurisdiction at any 
rate has power to order such an amendment as may 
be necessary for the purpose of determining quea- 
tions so arising. 

Where a suit as originally bronght is for a mere 
declaration of title, but subsequent events render 
it necessary to claim possession of the property to `: 
which the title related, the Trial Court is quite com- ' 
petent to order amendment of the plaint soas to 
include the relief’ as to possession as well O- 
HAMID Mirza Bea v AHMAD Mirza Bro, 90. I. J, 
869; 4 U. P. L. R. (J. 0.) 89; (1922) A.L R, (J. C.) 
266 i 986 





to enforce registration—Necessary parties, 

When a document purports to be exeouted by 
certain persons it is essential that those persons, 
eventhough they are minors, should be brought on 
record in a suit to enforce registration so as to make 
the proceeding binding upon them in so faras the 
proceedings have been cordueted bona fide by their 
guardians, WI APPALACHARYULU v, RAMACHANDRA- 
CHARYULU, 16 L. W. 287 
Summons, mode of service of —Oivil Procedure 

Code (Act V of 1908), O, V, r. 16— Requirements of 

Statute to be strictly carried out. 

Before making an ew parte decree against a defend. 
ant the requirements of the Statute as regards the 
service of summons should be strictly complied with. 
The inquiry contemplated by r. 5 of O V of the 
Civil Procedure Code should not be confined to the 
son of the defendant, or to & person related to him, 
An attempt should be made to find the defendant 
by an inquiry from his neighbours or other 
persons. C DHARAM CHAND GAIN v. Kanak SARKAR, 
26 O. W. N. 869; 85 O, L. J. 208 à 991 


Sureties —Magistrate, duty oj —Police report, act- 
ing on, illegal. 

A Magistrate ought not to reject sureties on the 
report of the Police: when sureties are offered, it is 
the duty of the Magistrate to accept them, unless he 
is satisfied that they are not proper persons. A 
Gorr KHATIK v. EMPEROR, 20 A. L. J. 760; 23 Cr L. 
J. 499; (.922) A. I. B. (4.) 541 35 


Taluqdari Law--Primogeniture Sanads. See 
MUHAMMADAN LAW—SUNNI 254 

Tejl-mandi coniracts— Wagering contracts—In. 
tention. 

Teji-mandi contracts cannot be held as wagers on 
account oftheir apparent nature and charaoteristios 
alone without any other proof of the intention of 
the contracting parties. The party who pleads that 
a ieji-mandi contract is in the natu:e of ¢ wager 
must prove that fact KE MANILAL PHARAMSI v. 
ALLIBHAI CHAGLA, 24 Bom, L. B, 812; ( 922 A. I B. 
(P,) 408 481 
TenancCy—Tenant-at-will, mortgage by-eMortgage 

whether void &binitio— Landlord, position of —Buit 

for redemption, maintainability of, 

A mortgage by a tenant-at-will isnot binding on 
a landlord, but it is open to'the latter to recognise it 
by accepting rent from the r&orbgagee during the 
currency of thetenancy. Buoh a"mortgage is not ab 
initio void and a suit to redeem it is main. 
tainable. . 

Where a tenant effects a mortgage with posses. 
sion of his tenancy holding and subsequently sueg 
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for redemption, ibis nob open to the mortgagee to 
plead that the mortgagor was not competent to 
mortgage the tenancy and that no suit for redemps 
tion lay. O BHAIRON v. Banak, 9 O L J. 334 4 U. 
P.L. R. (J. C.) 88; (1922) A. I R. (J. C.) 287 

558 


Thumb Impression—Corroborative circum- 
. stances, absence of —Conviction based on comparison 
of thumb impressions, legality of. 

It is most unsafe, without any corroborative cir- 
cumstances, to convict a person of & serious crime 
solely and entirely upon similarity of thumb marks 
or finger prints. 

The practice of taking the finger print impression 
of an accused person in a Oourt of Law strongly 
condemned. Pat Bazarı Hasam v. EMPEROR, 4 U. 


P. L. R. (PAr.) 1; (1922) Pag 46; (1922) A. LR (Par): 


73; 8 P.L T. 524; L Par 24; 2:08 1.3,633. 958 


Transfer of Property Act (IV of 
1882), ss. 9, 54, I 18 —Transfer of. property 
by husband to wife for life in lieu of future 
maintenance —Sale—BEachange—' Price’ in s. 54, 
meaning of. 

A transfer of land of the value of more than 
Rs 100 by a husband to his wife to be enjoyed by the 
latter during her lifetime in discharge of her claim 
to future maintenance can be made without writing. 
Such a transfer is neither & sale nor an 
exchange but is a transaction not expressly required 
to be in writing under seotion 9 of the Transfer of 
Property Act 

Per Schwabe, C, J —The word ‘price’ in section 54 
of the Transfer of Property Act means money, but 
not necessarily money handed over in current coin 
at the time but includes money which might be 
already due or might be payable in the future, 

Per QCoutis-Trotter, J.—The word ‘price’ in section 
51i of the Transfer of Property Act connotes some. 
thing different and something more limited than 
the familiar term 'valuable consideration. Ib means 
money. WI Mapam PILLAI v, BADRAKALI AMMAL, 15 
L. W. 464; 30 M.L. T. 274; (1922) M. W, N. 345: 45 
M. 612; (1922) A, IR. (M.) 811; 42 M. L. J. 410 

687 


S. 43, applicability of—Erroneous repre- 
sentation — Question of fact ~Appeal, second, 

Before advantage oan be taken of the provisions of 
section 43 of the Transfer of Property Act it must 
be shown that there was an erroneous representation, 
Whether there was such representationor not is a 
questiou of fact and an inference drawn by the lower 
Appellate Court with regard to it, being an inference 
of fact must be accepted by the High Court in 
second appeal, C SuKHADAMOYI DASI v. Aron 
Onanpra Row 203 


S. 48—Transfer of a share of property— 
Subsequent transfer of remainder —Property, parts 
of, subject to incumbrances—~Transferees, respective, 
position of. y 
On the principle ofsection 48 of the Transfer 

of Property Aot where” separate rights created in 

favour of different persons can all be exercised 
withoub encroaching upon each otRer they must 
be treated as relating to -diferent portions of the 


property. 
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A. mortgaged a half share in an estate to B. 
who foreclosed the mortgage and became complete 
owner. Subsequently to this, A. sold the remaining 
half shareto T., but in neither the mortgage-deed 
nor the sale-deed was there mention of any incum- 
brance. It turned out later that, prior to the 
mortgage to B. A had mortgaged certain plots 
to M. and the question was whether those plots 
should be included in the share foreclosed by A, or 
in the share sold to T: 

Held, that as the mortgage to B. was not made 
subject to any prior incumbrances, under the 
ordinary law A.must be taken to have covenanted 
to transfer the property free of all inoumbrances, 
and that as the share sold to T was merely what 
remained after B. had obtained his half share, the 
latter, in partition, was entitled to have the incum. 
bered plots assigned to the share sold to T. O 
WALIUL Hag v. BiGGAN, 9 O. L. J. 868 977 


SS. 54, 1 3d — Assignment of mortgage 
~~Absence of statutory formalities, effect of. 

A mortgage-debt cannot be treated as validly 
transferred if the conditions imposed by the Statute 
Law, 4 e, section 64 of the Transfer of Property Act 
as requisite for the valid transfer of the mortgage 
security, are not complied with. WI Orricrar, 
RECEIVER, TRICHINOPOLY v. LAKSHMAN AIYAR, 41 M. 
L. J, 453 752 


ss. 58 (d), 60, 98 —Morigage-deed, 
consiruction of —Usufructuary mortgage — Condition 
barring redemption before and after certain date — 

Anomalous mortgage—Clog on equity of redemption 

The mere fact that in a usufructunry mortgage 
that isa condition barring redemption within five 
years of the date of the mortgage would not take it 
out of the category of usufructuary mortgage, and 
make it an anomalous mortgage. 

A condition ina usufructuary mortgage barring 
redemption (1)}:within five years, and (2) after 
twenty years, from the date of the mortgage amounts 
to a clog on the equity of redemption. 

Per Oldfield, J—The definition of a usufruotuary 
mortgage in section 58 (d) of the Transfer of Prop. 
erty Act refers to payment of the mortgage-money, 
only In connection with the mortgagee’s right io 
retain possession and includes nothing inconsistent 
with its application to mortgages, containing & con. 
dition for mere postponement of the right to re-pay. 
M VADDIPARTHI  NARAYANAMURTHY v. CADIMSETTI 
ÁPPALANARASIMHULU, 14 L, W. 686; 4' M. L. J. 663 
717 


S. 59—YVortoage—Attestation, method of 
-Acknowledgment of signature insufiicient— Attesta. 
tion, what is ~Aitesting witness, who is. 











Attestation of a morjgage-deed within the 
meaning of section 19 of the Transfer of Property 
Act, IV of 1882, must be made by the witnesses 
signing theirnames after seeing the actual execution 
of the deed Mere acknowledgment of his signature 
by the executant is not sufficient, 

Attestation being an act done after the execution 
the attestation by a witness of a deed bofore the 
executant has signed the same ig not valid, as until 


the deed has been executed there oan be no 
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An attesting witness is a person who, having been 
personally present atthe execution of a document 
so as to see the executant sign thesame, has there- 
after subscribed thereon his own name as a memo- 
randum of that fact. M GoDAWARIBAI v. rS 


S. GO —Mortgage— Mortgage on portion oj 
property  imvalid—-Suit for redemption—-Portion, 
omission of, from suii— Morigage, whether splitted 
— Parties —Sub-mortgagee, whether necessary party, 





B. mortgaged certain property, described as Kel- 
ghar, to P. in 1890, In February 1900 he mortgaged 
the same property to J. for an amount which includ- 
ed the sum payable to P. in respect of the first 
mortgage. In April 1900 J. mortgaged certain prop- 
erties belonging to himself and his mortgage interest 
in the Kelghar property to P. and the consideration 
. included the sum due by B, to P, under the first mort. 
gage. In 1903 R, purchased the Kelghar property 
in execution of a money-decree against B , subject to 
the mortgage of 1900 in favour of J, R brought a suit 
against J, and P. and obtained a decree holding that 
the mortgage by J. to P. was colourable and unreal 
and without consideration, and that P. was entitled 
to a charge inrespect of the mortgage by B. in his 
favour. In 1909 R. obtained a decree for possession 
of the Kelghar property by virtue of the title acquired 
by him at the Court sale against J. and P. In 1917 
J, filed the present suit against P. for redemption of 
the mortgage of 1906 excluding therefrom the 
Kelghar property : 

Held, that the omission to include the Kelghar 
property, $e. J's mortgage right therein which was 
found not to exist, did not in any sense contravene 
the rule containedin the last clanse of section 60 of 
the Tranafer of Property Act that a mortgage should 
not be split up 

In a suit by a mortgagee to redeem his sub-mort. 
gage the original mortgagor is not a necessary party 
though he may bea proper party. EB GANESA 
MORESHWAR v, VASUDEO VITHAL, 24 Box L. R. 91; 
(1922) A. I. R. (B ) 424 741 


S. O0 — Mortgage, splitting of—Morigagee 
purchasing part of mortgaged property — Redemption 
by one of several mortgagors. 


A mortgagee is entitled to claim that his security 
should not be split up, butif, by his own act, he be- 
comes the purchaser of a portion of the mortgage- 
security, he has no longer any right to claim that 
the security should not be split up, and the mort- 
gagor or his assignees become liable only for so 
much of the mortgage-debt asis proportionate to 
the portion of the mortgage-security they have pur- 
chased. Where the mortgagee seeks to bring the 
mortgaged preperty to sale in execution of a decree 
obtained on his mortgage, he.must bring into 
account the full value of the mortgaged property 
purchased by him. L B Ko Tine v. ISMAIL CASSIM 
Moorap, 11 L, B. R. 356 BB8 


§.63—Mortgage—Sums expended for repairs 
or improvements—Agreement to pay at time of 
redemption— Agreegnent, whether compulsorily regis- 

: trable~— Admissibility of document for collateral 
purpose, 
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An agreement to pay “atthe time of redemption” 
al sums expended by the mortgagee on the repair 
or improvement of the mortgaged property, could 
nob, in view of the provisions of section 64 of the 
Transfer of Property Act, be considered to be 8 
transaction creating an interestin immoveable prop- 
erty so as to be compulsorily registrable But 
even if if were so held to be compulsorily regis- 
trable, the agreement would, even though unregis- 
tered, be admissible in evidence for the collateral 
purpose of proving the mortgagor’s assent, 
BAMBILAS v, LAXMINARAYAN, (1977) A. C. B. Ea 


S. 82. —Mortgagor, rights of, purchased by 
mortgagees—Redemption, 

Where the integrity of a mortgage is broken, a 
mortgagor who owns a part of the equity of redemp- 
tion can redeem his own part, but where the rights‘ 
of the mortgagors have vested partly in a prior mort. 
gagee and partly in a subsequent mortgagee after a 
suit has been brought by each of them to enforce his 
mortgage, the former cannot be compelled to redeem 
the whole nor can he compel the latter to give up his 
interest in the share of the mortgagor which he has 
acquired, In such a case the rights of the parties can 
be properly safeguarded by applying the principle. 
recognised by section 82 of the Transfer of Property 
Act and allowing redemption in respect of such rights 
as have been acquired by each party. A Ampa 
Prasan v, WAHID ULLAH, 20 A, L. J. 593, 40. P, L.R 
(A.) 178 192°) A. I. R. (A) 405,444,708 261 
S. 105—Agreement between co-sharers to 

take profits in turn, whether lease—- Registration not 

necessary 

An agreemont between the co-sharers of an estate 
whereby each is in turn to take the profits fer a 
certain number of years, is not a lease within the 
meaning of section 105 of the Transfer of Property 
Act but is an arrangement as to the method of 
distribution of profits and does not require to be 
embodied in a registered instrument to render it 
valid. O Bira RAM v. Sansu Perasan, 25 O. C. 39; 
90, L. J. 184 333 
S. 108 (c). 











See LANDLORD AND TENANT 
47 


S. 123 — Attestation, mode of. 

The attestation of a document to be valid under 
section 123, Transfer of Property Act, must be 
an attestation of the execution of the document seen 
by the attestor, and not merely attestation of the 
executant’s acknowledgment or admission of its 
execution. Pat BAIJNATH SINGH v. BRIJBAJ KUER, 
(1927) A I. RB «Par. 514 : 38 


S. 123, effect of, on gift by Hindu— Gift, 
how effectuated. 

The effect of section 123 of the Tragpfer of Prop- 
erty Act is to supersede the rule of Hindu Law, if 
there was any, for making the delivery of possession 
absolutely essential for the completion of the gift, 
anda provisionin a deed of gift that no such 
delivery is to take place derieg the lifetime of the 
donor would not necessarily *invalidate ib. 

The effect of section 123 of the Transfer of Prop- 
erty Act is thak a gift of immoveable property even 
in the case of a Hindu can be validly effected by a 
registered instrument, signed by or on behalf of the 








J 
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donor and attested by at least two witnesses, and 
that such a gift cannot be effected in any other 
way. A LALLU SINGH v. Gur NARAIN, 20 A. a 


. 144; (1922) A. I. R. 1A.) 467 





S. 137, BCODS of, 
.. 1872, 8, 178 


Trespass; civil—Unlawful entry, if essential— 

Force, use of, to trespasser, without giving oppor- 

“tunity to wilhiraw peaceably—Cause of action— 
` Assault — Slight push-- Damages. 

Under the Uivil law, unlawful entry is not an 
essential element of trespass s 

A trespasser, before force is used to eject him, 
even such force as a slight push, must always be 
given an opportunity of withdrawing peaceably 
notwithstanding the fact that the trespassigis 
committed in a place where & notice forbidding 
entry is stuck up. 

Where a trespasser without being given an 
“opportunity: of withdrawing peaceably is given a 
slight push, whereby he suffers neither in person 
nor in reputation, he has & cause of action owing 
to the infringement of a civil right but is not 
entitled to more than nominal damages, C 
KUMUD KANTA ÜHAKRABUTT v, BIGNOLD 


See Contract Act, 
694 


Trust—Right of founder to provide for management 
-—Irustee, removal of—Civil Procedure Code (Act V 
of 1908), s. 92, applicability of, to suits between vival 
claimants, 

"The founder of a trust is entitled to provide for 
the management of the trust and to reserve to 
himself and his heirs the power to appoint trustees, 
and if, in the exercise of that power, he appoints a 
trustee, the latter cannot be removed except in the 
manner presoribed in section 92 of the Code of Civil 
Procedure. 

Section 92 of the Code of Civil Procedure provides 
for the institution ofa representative suit by 
beneficiaries to secure the proper administration of 
a public trust either by the removal of the existing 
trustees or by the settlement of a scheme by which 
the object of the trust can be properly carried out. A 
trustee cannot be removed except on the ground of a 
breach of trust, The section does not apply to a suit 
between persons who individually claim a right to 
succeed to the office of trustee. 

A suit by a person claiming to be the mutwalli of 
certain property against another who has taken 
possession of the same does not fall within the 
purview of section 92 of the Code of Civil Procedure, 
A Porro Larv, Daya Nanp, 20 A. L. J. 712; (1922) 
A. I, R? A.) 499; 44 A. 721 786 
Truste@e—Trustee’s unfounded claim to trust 

property, whether per se ground fer removal— 

Concoction of accounts—Misconduct. 

A trusi®e who is guilty of seriously reprehensible 
conduct by setting up an assertion of private owner- 
ship in himself anda powerful resistance to the 
recovery of the properties for the trust which he 
administers, and seeks to maintain his assertion 
by concocting &oSoufits ought not, on any sound 
principles of law or of administration, to be permitted 
to continue in his office, and itis open to the true 
beneficiaries of the trust, as alscto the Court before 
whom such delinquencies are established, to insist 
upon the first step towards trustworthiness in 
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Trustee-—coneld. 


administration being taken by the removal of tho 
trustee Pa C. Srinivasa ÜHARIAR v, EVALAPPA 
Mupaniar, 31 M. L. T. 4: 18 L. W. 247; 45 B, 565; 
43 M L, J. 630; 24 Box L. R. 1214, (1922) A. I. R. 
(P. C.3 826; 36 C. L. J. 524 I 
Undue influence-— Burden of proof. 

Where in the case of à mortgage-deed it is shown 
that the mortgagee's brother was in a position to 
dominate the willof the mortgagor and that the 
terms of the deed are clearly hard and unconacionable 
and that an unfair advantage was taken of the mort. 
gagor in getting him to execute the deed, the burden 
lies upon the mortgagee to show that undue influenco, 
under the circumstances, was not exercised. O 
Kuns BEHARI LAL v. PRAG Narayan, 9 O. L. J. £94; 
(1922. A 1 R, (J. 0.3 288 529 

, proof of, requisites of, See CONTRACT Aer, 

1872, s 16 - 597 
, what constitutes. 

Where a deed of gift is impugned on the ground 
of undne influence, the mere circumstance that the 
donee always lived with the donor would not be 
sufficient to raise any presumption of the donee 
having dominated the will of the donor, in the 
execution of the deed in his favour, especially 
when it is shown that though the donor was very 
old and was losing the strength of his mind 
and body, he was able to exercise an independ- 
ent and intelligent mind over what he was doing. 
Pat Mouwammap YAKUB v. ABDUL QunDUs, 4 P.L T. 
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U. P. Land Revenue Act (il! of 
1901), S. 107—Partition—"Co-sharer,” mean- 
ing of—Childiess Hindu widow, right of. 

The word “co-sharer,” in section 107 of the U. P. 
Land Revenues Act, means a recorded co-sharer of 
some kind of proprietary interest in the mahal and 
not a person entitled merely to collect rents or 
realise a share of the profits on behalf of the 
proprietor, such 83 a mortgagee, lessee, or thekadar 
or an assignees of the rents, 

A childless Hindu widow who succeeds to her 
deceased husband's share in a mahal, such share 
having been his separated property, is as much 
entitled as any other recorded co-sharer to claim 
a perfect partition of her share, ifhername was 
recorded, though she might nct be competent to 
alienate the same for certain limited purposes. 
A BAHADUR SINGH v. MOHNI Kore, 20 A. L, J. 780; 
4 U.P. L. R. (A) 204; (1922) A.I. R. (A) 488 

989 
Valuation of Suit—Suwt to redeem usufruc. 
tuary mortgage and for surplus profits, value of— 

Court Fees Act (VII of 1870), s. 17, applicability of, 

The value, for purposes of jurisdiction and 
Court-fees, of a suit in which the plaintiff claims to 
redeem a usufructuary mortgage and a sum of money 
as surplus profits realized by the emortgagea, is the 
principal sum expressed to be secured by the mort 


gage. 

Section 57 of the Court Fees Act is not applicable 
to such @ suit because the suit, does not embrace iwo 
or more distinct subjects, and because under section 
76 (hk) of the Transfer of Property Act a usufructuary 
mortgagee is bound to pay any surplus realisations 
the mortgagor. N Gorr KfsHEN v. SoRABJxE, (.922 
A, I. R. IN. 259 e 226 
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" Voldable transaction --Parties, position 


of. .- 
' + A voidable transaction is good as against third 


parties till it is seb aside but as regards the person 
who has the right to avoid it, it is ina state of 


` suspense until the option is exercised 1f he avoids 


it, it ia treated, as against him, as void from the 

outset, O Mosammap HADI v, PARBATI, 26 O. C. 2; 

90. L. J. 812; (1922) A. I. BR (3. 0.) 91 549 

Will-—Esecution of more than one testament —Implied 
revocation of earlier by later Will, tests for determi- 
nation of-—Clause in last Will “as Wills previously 
executed have not been brought into force,” mean- 
ing of. 

The mere fact of making a subsequent testa- 
mentary paper doesnot work a total revocation of a 
prior one, unless the latter expressly or in effect 
revoke the former or the two are inoapable of 
standing together. 

If ibis possible to collect’from the terms of the 
later Wil anintention to dispose of the testator’s 
propety in a different manner from the former Will, 
the earlier Will stands revoked Tho testator’s inten- 
tion is to bethe guide and it does not matter if the 
second Will does not provide for the whole subject- 
matter of the firat. 

A clause in a later Will “as the Wills previously 
executed by me have not been brought’ into force" 
means only that the testator not having died since 
he made his previous Wills the dispositions nuw made 
by him were to be operative. Mi Oninnappa PILLAY 
v. KAILISAM PILLAY, 14 L. W. 670; (1921) M, W. N. 
812; 41 M. L. J. 681 11 
, executor not appointed under—Probate, 

grant of—Letters of Administration. 

If no executor isappointed under a Will, Probate 
should not be granted but only | ettars of Adminis. 
tration with the “ill annexed as provided in 
section 77. N Ram SiNoR RaiPUT v. MURTIBAI 
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Interpretation —''Sir," meaning of, in Oudh— 

"Sirat,' “Sirat Makbuza," meanings of. 

By his Wil a Talukdar bequeathed to his wife 
“Rs, 600 per mensem from the estate besides the 
‘sir landa in her possession," and the question was 
what the testator meant by "sir lands in her posses- 
sion "1 
' Held, that the testator intended to bequeath to 
his wife an absolute estate for her life in the “sir 
lands in her possession” and not merely a right of 
tenancy, or other subordinate interest in them; that 
he intended that she alone should be the proprietor 
of those lands during her life without any liability 
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W'II--coneld, d 
to have them assessed to rent, and that, consequently, 
the Oudh Rent Act, XXII of 1886, as amended by 
Act IV of 1901 had no application: 

The word “sir when used in Ondh*has not the 


restricted meaning given to it in the Oudh Rent ` 


Act, but means land assigned to the junior branches 
of a family for their support, instead of breaking up 
the estate and giving them the ancestral shares tb 
which they were entitled Such appanages sre 
known in Oudh by the name of sir. They also form 
oneand the chief class of Jewan Birt, whichis 8 
name also sometimes applied to this olass ef sir. 
Whole villages assigned in this way are also called 
Bhayat villages. 

“Strat” is the plural of "sir" and “sirat makbuza" 
means sir land in possession. P. C, Biar Ras 
i @war v. Jar INDRA Bawapur SINGH, 31 M,L T. 
6590 L J 386; 44 A, 446:4 U.P. R PC 6; 
(922 A I R. P.Q., 217; 48 M. L, J. 687; 88 C. L. J. 
511; 76 O. C. 260 876 


Witness-—Summons— Wrong person summoned— 
Courts duty bo re-summon, right witness on applicu- 
tion— Irregularity. e ? 

Where à summons is issued for the attendance as 

8, witness of a person who 1s cognizant of the fact on 

which his testimony is required, and a person unable 

to give relevant evidence appears, it is the duty of 
ihe Court, on the application of the party at whose 
instance the summons was issued, to enforce the 
attendance of the right witness, and the refusal of 
the Court to do so amounts to & grave irregularity. 

Pat apunanpan SINGH v. SHEONANDAN PRASAD 

SINGH, ihz Pat, -00; 3 P, L, T, 407; (,022) A.i R. 

(Pat.) 276; 1 Pat, 644 645 


Zar peshgi—Lease or mortgage. 

In determining whether a zarpeshgi is a lease or a 
mortgage, the test is whether there is a seoured 
debt and a right to' redeem, if there is, the transaction 
has the essential charaoteristios of a mortgage, other- 
wise it is a lease, Pat Kresno Prasap SINGH 
v. CHANDRIKA PRASAD SINGH, 8 P. L. 11.597. 394 
Zemindar, who i£f—His right to possession of 

land, how determined. 

Prima facie ‘a Zemindar or Polygar is a rent 
receiver and his right of direct possession of lands 
is confined to his “private lands” and old waste lands 
and does not extend to raiyati lands. P; C. CHIDAM- 
BARA SANNADHIGAL v. VEERAMA REDDI, 31 M. L. T. 
64; 16 L. W. 102; 45 M. 586; (1922) M. W. N. 749; 43 
M, L. J. 640, (1922) A, I. B. (P, C.) 292 53. 
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